LAV\N\A/pRKS 


ITCLlsllKD    HV 


THE  LIBRARY 

OF 
3E  UNIVERSITY 
)F  CALIFORNIA 
LOS  ANGELES 


3    AND    HAYNES, 

RD,    TEMPLE    BAR,  LONDON. 


SCHOOL  OF  LAW 


Edition,  in  royal  Svo,  price  36s.,  cloth, 

ICE  UNDER  THE  COMPANIES  ACTS,  1862 

SSURANCE  COMPANIES  ACTS,  1870  to  1872.  Containing 
Orders,  and  Forms  to  regulate  Proceedings,  written  originally 
ton  Buckley,  Knt.,M.A.,  now  one  of  His  Majesty's  J  udges, 
,auson,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

Edition,  in  'J'"'"  Volumes,  royal  Svo,  price  £3  10*., 

';    Being   the   Third    Edition   of   PRINCIPLES  OF 

CE.     Rearranged  and  rewritten.     By  Thomas  Beven,  of  the 

tv,  Author  of  "  The  Law  of  Employers'  Liability  for  the  Negli- 

iry  to  Fellow  Servants." 

d.      Third  Edition  in  Svo,  price  21s.,  cloth, 

W  RELATING  TO  THE  COLONIES.    To  which 

of  Cases  decided  in   the  Privy    Council  on  Appeal  from  the 

1  the  Isle  of  Man  ;  and  of  Cases  relating  to  the  Colonies  decided 

le  than  on  Appeal  from  the  Colonies.     ByC  J.  TARRING,  M.A., 

msular  Court,   Constantinople,  and  H.M.'s  Consul ;  late  Chief 

Justice  of  Grenada,  W.  Indies. 

In  preparation.     Third  Edition,  in  Svo,  price       ..cloth, 

LEADING    CASES    AND    OPINIONS    ON    INTERNATIONAL    LAW. 

Collected  and  digested  from  English  and  Foreign  Reports,  &c.  With  Notes  and  Excursus, 
containing  the  Views  of  the  Text-writers  on  the  Topics  referred  to,  &c.  By  Pitt  COBBETT, 
M.A.,  D.C.L.,  Barrister-at-Law;  Professor  of  Law,  Sydney  University. 
Fourth  Edition,  in  Svo,  21s., 
THE  LAWS  OF  INSURANCE:  Fire,  Life,  Accident,  and  Guarantee. 
En  bodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts.  By  James 
Bugs  Portek,  of  the  Inner  Temple  and  South-Eastern  Circuit,  Barrister-at-Law. 

In  8vo,  price  15s.,  cloth, 

THE  LAW  AND  PRACTICE  RELATING  TO  THE  ADMINISTRATION 

OF  DECEASED  PERSONS  hy  the  Chancery  Division  of  the  High  Court  of  Justice;  with 
Addenda  giving  the  alterations  effected  by  the  New  Pules  of  1883,  and  an  Appendix  of 
Orders  and  Forms,  annotated  by  references  to  the  text.  By  W.  Gregory  Walker  and 
Edgar  J.  Elgood,  of  Lincoln's  Inn,  Barristers-at-Law. 

Fourth  Edition,  in  8vo,  price  21s.,  cloth, 

WALKER'S  COMPENDIUM  OF  THE  LAW  RELATING  TO  EXECU- 
TE IRS  AND  ADMINISTRATORS.  With  an  Appendix  of  Statutes,  annotated  by  means  of 
references  to  the  text.     By  Edgar  J.   Elgood,  of  Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  One  Volume,  Svo,  price»2Ss.,  cloth, 

A  SELECTION  OF  PRECEDENTS  OF  PLEADING  UNDER  THE  Judi- 
cature ACTS  IN  THE  COMMON  LAW  DIVISIONS.  With  Notes  Explanatory  of  the 
Different  Causes  of  Action  and  Grounds  of  Defence;  and  an  Introductory  Treatise  on  the 
Present  Rules  and  Principles  of  Pleading,  as  illustrated  by  the  various  decisions  down  to  the 
present  time.  By  J.  CUNNINGHAM  and  M.  W.  MATTINSON,  Barristers-at-Law.  Second 
Edition  by  M.  W.  Mattinson  and  S.  C.  Macaskik,  of  (hay's  Inn,  Barristers-at-Law. 
Fourteenth  Edition,  in  Svo,  price  21*.,  cloth, 

SNELL'S  PRINCIPLES  OF  EQUITY.  Fourteenth  Edition.  By  Archibald 
Brown,  of  the  Middle  Temple,  Barrister-at-Law. 

Fourth  Edit  inn,  crown  Svo,  prici  6s.  6d. , 

THE    LAW   OF   ARBITRATION    AND   AWARDS  ;   with  Appendix  con- 

taining  Lord  Denman's  Arbitration  Bill,  and  Statutes  relating  to  Arbitration,  and  a  Collection 
of  Forms  and  Index.  With  a  Supplement  containing  an  abstract  of  the  Arbitration  Act 
of  1889.     By  JOSHUA  SLATER,  of  Gray's  Inn,  Barrister-at-Law. 

In  Svo,  price  8s.,  cloth, 
SHORT  PRACTICAL  COMPANY  FORMS.     By  T.  Eustace  Smith,  Author  of 
"Summary   of  the   Law   of  Companies,"   assisted   by    Ronald    E.    Vaughan    Williams, 
Barristers-at-Law. 


[A  Catalogue  of  New  Law  Works  may  be  obtained  Gratis  upon  applicat^ 


STEVENS    AND    HAYNES'   LAW   PUBLICATIONS. 


Second  Edition,  in  8vo,  'price  9s.,  cloth, 

THE    LAW   OF    MAINTENANCE    AND    DESERTION,    and   Ord& 

BASTARDY  and  the  Procedure  before  Justices  therein,  together  with  the  Statutes  r< 
to  the  Custody  and  Protection  of  Children,  including  the  Summary  Jurisdiction  (Marrl 
Women)  Act  of  1S95.  Second  Edition.  By  Temple  Chevaxlier  Martin,  Chief  Clerk  to" 
the  Magistrates  of  the  Lambeth  Police  Court,  Author  of  "  The  Magisterial  and  Police  Guide," 
"A  General  Formulist,"  &c,  and  George  Temvle  Martin,  M.A.  Camb.,  of  Lincoln's  Inn, 
Barrister-at-Law. 

Second  Edition,  royed  8ro,  price  46s.,  cloth, 

THE   LAW   RELATING   TO   SHIPMASTERS   AND   SEAMEN:   Their 

Appointment,  Duties,  Powers,  Rights,  and  Liabilities.  By  the  late  Joseph  Kay,  Esq.,  M.A., 
Q.C.  Second  Edition.  With  a  Supplement  comprising  the  Merchant  Shipping  Act,  1894, 
the  Rides  of  Court  made  thereunder,  and  the  (proposed)  Regulations  for  Preventing  Collisions 
at  Sea.  By  the  Hon.  J.  W.  Man.sfield,  M.A.,  and  G.  W.  Duncan,  Esq.,  B.A.,  of  the  Inner 
Temple,  Bamsters-at-Law. 

In  royal  8vo,  price  10s.  6d.,  cloth, 

THE  MERCHANT  SHIPPING  CONSOLIDATION  ACT,  1894,  with  the 

Rules  of  Court  made  thereunder.  Being  a  Supplement  to  "Kay's  Shipmasters,"  with  References 
throughout  to  the  Text  of  that  Work.  To  which  are  added  the  (proposed)  Regulations  for 
Preventing  Collisions  at  Sea. 

Fourth  Edition,  in  8ro,  price  10s.  6cl., 
OUTLINES    OF    THE   LAW    OF  TORTS.     By  Richard  Ringwood,  M.A.,  of 
the  Middle  Temple,  Barrister-at-Law,  Author  of  "Principles  of  Bankruptcy." 

Just  published.     Third  Edition,  in  Two  Volumes,  in  royal  8vo,  price  36s. ,  doth. 

A    TREATISE    ON    THE    LAW    AND    PRACTICE    RELATING    TO 

LETTERS  PATENT  FOR  INVENTIONS.  With  an  Appendix  of  Statutes,  International 
Convention,  Rules,  Forms  and  Precedents,  Orders,  &c.  By  Robert  Frost,  B.Sc  (Lond.),  of 
Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  royal  8vo,  price  32s.,  cloth, 

THE  LAW  RELATING  TO  THE  SALE  OF  GOODS  AND  COMMER- 

CIAL  AGENCY.  Second  Edition.  By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law. 
Fourth  Edition,  in  8vo,  36s., 

THE    LAW   OF  COPYRIGHT   IN    WORKS   OF   LITERATURE   AND 

ART,  including  that  of  the  Drama,  Music,  Engraving,  Sculpture,  Painting,  Photography, 
and  ornamental  and  other  useful  Designs  :  together  with  International  and  Foreign  Copy- 
right, with  the  Statutes  relating  thereto,  and  references  to  the  English  and  American  decisions. 
By  W.  A.  Copingek,  Barrister-at-Law.  Fourth  Edition.  By  J.  M.  Easton,  Barrister-at-Law. 
Ninth  Edition,  in  8vo,  price  27s.  M.,  cloth, 

BALDWIN'S    TREATISE     UPON    THE     LAW    OF    BANKRUPTCY 

and  BILLS  OF  SALE.     With  an  Appendix,  containing  the  Bankruptcy  Acts,  1883-1890 
General  Rules,  Forms,  Scale  of  Costs  and  Fees,  Rules  and  Forms  of  1902  under  sec.  122 
Deeds  of  Arrangement  Acts,  1887-1890  ;  Board  of  Trade  and  Court  Orders  and  Circulars 
Debtors  Acts,  1869,  1878  ;  Rules  and  Forms,  1889  to  1903  ;  and  Bills  of  Sale  Acts,  1878-1891. 
By  Edward  T.  Baldwin,  M.A.,  Barrister-at-Law. 

Seventh  Edition,  in  8vo,  price  28s.,  cloth, 

MAYNE'S    TREATISE      ON      DAMAGES.      Seventh    Edition,     By  John  D. 

Mayne,  of  the  Inner  Temple,  Barrister-at-Law;  and  His  Honour  Judge  Lumley  Smith. 

Ninth  Edition,  8vo,  price  10s.  6d.,  cloth, 

RINGWOOD'S    PRINCIPLES    OF    THE     LAW    OF    BANKRUPTCY; 

Embodying   the   Bankruptcy   Acts   1883  and  1890;    part   of  the   Debtors   Act,    1869;   the 
Bankruptcy  Appeals  (County  Courts)  Act,  1884,  &c.    With  an  Appendix  containing  Schedules 
to  the  Bankruptcy  Act,  1883  ;  the  Bankruptcy  Rules,  1886,  1890,  and  1891,  &c.   &c.     Ninth 
Edition.     By  R.  Ringwood,  of  the  Middle  Temple,  Barrister-at-Law. 
Sixth  Edition,  in  8vo,  price  9s.,  cloth, 

GRIFFITH'S   MARRIED  WOMEN'S   PROPERTY   ACTS,  1870,  1874, 

1882  AND  1884.     With  copious  and  explanatory  Notes,  and  an  Appendix  of  Statutes  relating 
to  Married  Women.     By  Archibald  Brown,  of  the  Middle  Temple,  Barrister-at-Law. 
Third  Edition,  in  8vo,  price  25s.,  cloth. 

A  CONCISE  TREATISE  ON  PRIVATE  INTERNATIONAL  JURIS- 
PRUDENCE, BASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS.  By  John 
Alderson  Foote,  of  Lincoln's  Inn,  Barrister-at-Law  ;  Chancellor's  Legal  Medallist,  and 
Senior  AVhewell  Scholar  of  International  Law,  Cambridge  University,  1873,  &c.  One  of  His 
Majesty's  Counsel. 

Third  Edition,  in  One  Volume,  royal  8vo,  price  38s. ,  cloth, 

THE  LAW  OF  CORPORATIONS  AND  COMPANIES.  A  Treatise  on  the 
Doctrine  of  ULTPA  VIRES  :  Being  an  Investigation  of  the  Principles  which  limit  the 
Capacities,  Powers,  and  Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock  Com- 
panies.    By  Sewabd  Bbice,  M.A.,  LL.D.,  one  of  His  Majesty's  Counsel. 


CROWN    PRACTICE. 


THE 

PRACTICE  ON  THE  CROWN  SIDE 

OF  THE 

IRino's  Bench  Division 

OF 

HIS  MAJESTY'S  HIGH  COURT  OF  JUSTICE 

{FOUNDED  ON  CORNERS  CROWN  OFFICE  PRACTICE). 

INCLUDING 

APPEALS  FROM  INFERIOR  COURTS. 

WITH 
BT 

FEEDEEICK  HUGH   SHOET, 

CHIEF  CLEEK  OF  THE  CROWN  OFFICE, 
AND 

FEANCIS   HAMILTON   MELLOE,    M.A., 

TRINITY  COLLEGE,  CAMB., 
NORTHERN  CIRCUIT,  INNER  TEMPLE,  BARRISTER-AT-LAW, 


SECOND  EDITION 

BY 

FREDERICK  HUGH   SHORT, 

CHIEF  CLEEK  OF  THE  CEOWN  OFFICE, 

Author  of  "  Taxation  of  Costs  in  the  Crown  Office,"  Editor  of  "  Grown  Office 

Rules  and  Forms,  1886,"  and  Editor  of  the  Eighth  Edition  of 

"Ford  on  Oaths"  ; 

AND 

FRANCIS    HAMILTON     MELLOR,    K.C., 

RECORDER  OF  PRESTON. 


LONDON : 

STEVENS     AND     HAYNES, 

BELL   YAED,  TEMPLE   BAE. 
1908. 


©0 

THE  EIGHT  HONOUEABLE 

EICHAED  EVEEAED  BAEON  ALVEESTONE, 

G.C.M.G., 

LOED  CHIEF  JUSTICE  OE  ENGLAND, 

THE    SECOND    EDITION   OF   THIS   BOOK 
IS,    BY    PERMISSION, 


735971 


Vll 


PEEFACE  TO  THE  SECOND  EDITION. 


Since  the  first  edition  of  this  work  was  published 
several  Acts  of  Parliament,  notably  the  Judicature 
Act,  1894,  and  the  Court  of  Criminal  Appeal  Act, 
1907,  have  been  passed,  new  Crown  Office  Rules 
(1906)  have  been  published,  and  important  judg- 
ments have  been  delivered,  which  have  rendered  a 
new  edition  necessary. 

The  Authors  have  endeavoured,  so  far  as  possible,  to 
make  the  book  uniform  with  other  books  of  practice  that 
deal  with  Statutory  Rules.  In  order  to  do  so  they  have 
been  compelled  to  re-write  and  to  re-arrange  almost 
the  entire  book.  They  have,  in  addition,  absorbed 
"  Short's  Crown  Office  Rules,"  published  in  1886. 
The  book  is  no  longer  divided  into  chapters,  but  the 
order  of  the  Rules  as  published  has  been  followed. 
In  Appendix  A.  are  set  out  such  of  the  Rules  of  the 
Supreme  Court  (1883)  which  have  been  applied  to 
proceedings  on  the  Crown  side  (viz.,  Ords.  XVI., 
XXVIIL,  XXXIV.,  XXXVIII.,  XLIL,  LIL,  LVIL, 
LVIII.,  LXIV.,  LXV.,  LXVI.  and  LXX.),  with  the 
necessary  notes  to  them.  In  Appendix  B.  will  be 
found  such  of  the  Rules  of  the  Supreme  Court  (1883), 
which  in  themselves  directly  apply  to   Crown  Office 
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proceedings  (viz.,  Ords.  LIX.,  LXL,  LXIII.  and 
LXVII1.).  In  Appendix  C.  are  the  official  forms, 
and  in  Appendix  D.  are  additional  forms  suggested 
by  the  Authors. 

Certain  of  the  subjects  dealt  with,  such  as 
Mandamus,  Certiorari,  Prohibition,  Attachment,  &c, 
require  more  lengthy  treatment  than  can  be  given  in 
notes  to  rules.  The  Authors  have  endeavoured  to 
meet  this  difficulty  by  a  prefatory  statement  of  the 
law  in  connection  with  those  subjects  in  the  order 
in  which  they  are  dealt  with  in  the  rules.  At  the  top 
of  each  page  is  the  number  of  the  rule  dealt  with, 
and  by  the  side,  in  brackets,  is  the  corresponding 
number  of  the  old  rule,  if  there  should  be  such. 

They  have  carried  out  the  same  system  of  cross- 
references,  which  was  found  to  be  very  useful  in  the 
former  edition,  and  great  care  has  been  taken  in 
trying  to  make  the  Index  and  Table  of  Cases  as 
copious  and  complete  as  possible. 

FRED.  H.  SHORT, 

The  Crown  Office, 

Royal  Courts  of  Justice. 

FRANK  H.  MELLOR, 

4,  Paper  Buildings, 

Inner  Temple,  E.C. 
I'll  run  rii,   1908. 
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PREFACE  TO  THE  FIRST  EDITION. 


For  a  long  time  a  want  has  been  felt  for  a  modern  work  on  the 
Crown  Office  Practice — this  want  the  authors  have  endeavoured 
to  supply.  They  have  taken  for  their  foundation  the  well- 
known  work  of  the  Messrs.  Corner,  published  nearly  fifty  years 
ago.  Recent  legislation  and  decisions  of  the  Courts  have 
rendered  the  greater  part  of  that  work  practically  obsolete,  and 
although  the  authors  cannot  hope  to  meet  with  all  the  success 
attained  by  that  valuable  book,  still,  they  have  spared  no  pains 
in  endeavouring  to  produce  a  work  that  may  be  useful  to  the 
profession. 

The  subjects  have  been  rewritten,  rearranged,  and  new  ones 
added,  viz. : — 

Special  cases  from  Quarter  Sessions — Appeals  from  Inferior 
Courts — Appeals  to  the  Court  of  Appeal — and  also  such  of  the 
proceedings  (including  the  traverse  of  escheat  and  lunacy 
inquisitions)  relating  to  the  Petty  Bag,  which  have  recently 
been  transferred  to  the  Crown  Office. 

In  the  arrangement  of  the  Appendices  the  authors  have 
placed  the  C.  0.  Rules  in  Appendix  A. ;  the  applied  R.  S.  C. 
Orders  in  Appendix  B.  ;  the  R.  S.  C.  Orders  which  in  them- 
selves directly  apply  to  the  Crown  side  in  Appendix  C. ;  the 
official  forms  in  Appendix  D.  ;  the  additional  forms  in 
Appendix  E.  (these  are  numbered  in  Roman  numerals)  ;  the 
Escheat  Procedure  Rules  in  Appendix  F.  ;  and  the  Rules 
under  the  Petty  Bag  Act  in  Appendix  G. 

The  authors  have  also  drawn  several  additional  forms, 
including  various   forms   of    writs   of   Mandamus,   records   of 
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proceeding  upon  u  traverse  to  an  inquisition  of  escheat,  and 
of  the  proceedings  in  outlawry.  Cases  reported  during  the 
progress  of  the  work  through  the  press  have  been  included,  and 
also,  so  far  as  necessary,  the  Lunacy  Act,  1890. 

Fully  realizing  the  importance  in  such  a  work  of  a  full  and 
complete  index,  they  have  spent  a  considerable  time  in  its 
compilation,  and  have,  in  addition,  adopted  a  system  of  cross- 
references  throughout  the  book,  which,  they  believe,  will  be 
the  means  of  saving  much  labour  to  those  making  use  of  it. 

Owing  to  the  subjects  dealt  with  being  so  numerous  and 
capable  of  so  much  development,  it  has  been  found  impossible 
in  the  scope  of  one  volume  to  enter  fully  into  the  law  on  each 
subject  without  making  the  book  too  bulky  for  practical 
purposes;  but  the  authors  have  endeavoured  to  extract  the 
general  principles  on  which  the  Courts  act,  and  to  state 
the  practice  as  concisely  and  shortly  as  is  consistent  with 
accuracy. 

FREDK.  H.  SHORT, 

The  Crown  Office,  Koyal  Courts  of  Justice. 


FRANK  H.  MELLOR, 

Dr.  Johnson's  Buildings,  Temple. 


April,  1890. 
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INTRODUCTION. 


The  Judicature  Acts  which  effected  such  radical  changes  in  the  Jurisdiction  of 
procedure  in  ordinary  actions  introduced  little  more  than  nominal  Hlgh  Court- 
changes  into  Crown  Practice.     The  procedure  on  the  Crown  side 
of  the  King's  Bench  Division  still  remains  an  exceptional  procedure, 
dealing  with  its  appropriate  subject  matter  and  governed  by  its 
own  rules. 

The  material  provisions  of  the  Judicature  Acts  which  bear  upon 
the  subject  of  Crown  Practice  are  the  following : — 

By  s.  16  of  the  Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  the 
jurisdiction  of  the  Court  of  King's  Bench  is  transferred  to  and 
vested  in  the  High  Court  of  Justice. 

By  s.  34  of  the  Judicature  Act,  1873,  there  is  assigned  to  the  Matters 
King's  Bench  Division  of  the  High  Court  of  Justice  "  all  causes  K^Bench 
and  matters  civil  and  criminal  which  would  have  been  within  the  Division, 
exclusive  cognizance  of  the  Court  of  King's  Bench  in  the  exercise 
of  its  original  jurisdiction,"  if  that  Act  had  not  passed. 

By  s.  17  of  the  Judicature  Act,  1875  (38  &  39  Vict.  c.  77), 
power  is  given  by  Rules  of  Court  to  regulate  the  pleading,  practice 
and  procedure  in  the  High  Court  of  Justice  and  Court  of  Appeal. 

It  will,  therefore,  be  material  to  consider  first,  what  was  the 
extent  and  nature  of  the  exclusive  jurisdiction  of  the  Court  of 
King's  Bench ;  and  secondly,  how  far  the  procedure  and  practice 
under  that  jurisdiction  has  been,  or  may  be,  modified  by  Rules  of 
Court. 

It  is  important  to  consider  the  nature  of  the  ancient  jurisdiction  Jurisdiction  of 
of  the  Court  of  King's  Bench  because,  although  much  modified  by  Kin^ypench 
statute,  it  serves  to  explain  the  principles  on  which  many  of  the 
older  cases  were  decided. 

The  Court  of  King's  Bench  (or  as  it  is  called  when  a  Queen  is 
on  the  throne,  the  Court  of  Queen's  Bench)  seems  originally  to 
have  been  a  committee  of  the  Curia  Regis.  It  derives  its  title 
from  the  fact  that  the  sovereign  formerly  sat  in  the  court  himself. 
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Yiner  mentions  two  eases  where  Henry  III.  sat  in  person ;  but  the 
court  very  early  acquired  the  character  of  a  true  court  of  justice, 
win  nee  it  followed  that  whether  the  king  was  actually  present  or 
not,  judgment  could  only  be  given  by  his  judges,  for  the  king 
could  not  be  judge  in  his  own  cause  (4  Inst.  70,  73).  But  the 
theory  of  the  sovereign's  presence  has  always  been  kept  up.  The 
style  of  the  Court  is  coram  rege  ipso,  and  all  process  is  made 
returnable  accordingly  (Black.  Com.,  Vol.  III.  p.  41).  The  fiction 
that  all  proceedings  in  the  Court  are  before  the  king  in  person  has 
important  consequences.  "  This  Court,"  says  Blackstone,  "  is  not, 
nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to 
any  certain  place,  but  may  follow  the  king's  person  wherever  he 
goes ;  for  which  reason  all  process  issuing  out  of  this  Court  in  the 
king's  name  is  returnable,  ubicunque  fuerimus  in  Anglid.  It  hath 
indeed  for  some  centuries  past  usually  sat  at  Westminster  (l), 
being  an  ancient  palace  of  the  Crown,  but  it  might  remove  with 
the  king  to  York  or  Exeter  if  he  thought  proper  to  command  it. 
And  we  find  that  after  Edward  I.  had  conquered  Scotland  it 
actually  sat  at  Roxburgh.  And  this  moveable  quality,  as  well  as 
its  dignity  and  power,  are  fully  expressed  by  Bracton  when  he 
says  that  the  justices  of  this  Court  are  capitales  generates perpetui  et 
majores ;  a  latere  regis  residences,  qui  omnium  aliorum  corrigere 
tenentur  injurias  et  errores.  .  .  .  The  jurisdiction  of  this  Court  is 
very  high  and  transcendant.  It  keeps  all  inferior  jurisdictions 
within  the  bounds  of  their  authority,  and  may  either  remove  their 
proceedings  to  be  determined  before  itself  or  prohibit  their  progress 
below.  It  superintends  all  civil  corporations  in  the  kingdom.  It 
commands  magistrates  and  others  to  do  what  their  duty  requires 
in  every  case  where  there  is  no  other  specific  remedy.  It  protects 
the  liberty  of  the  subject  by  speedy  and  summary  interposition. 
It  takes  cognizance  both  of  criminal  and  civil  causes  ;  the  former 
on  what  is  called  the  Crown  side,  or  Crown  Office,  the  latter  on  the 
Plea  side  of  the  Court."  (2) 

The  jurisdiction  of  the  Court  of  King's  Bench  on  the  Plea  side 
is  now  merged  and  obliterated  in  the  general  jurisdiction  of  the 
High  Court,  but,  as  has  been  shown,  its  jurisdiction  on  the  Crown 
side  is  still  preserved  intact  and  allocated  to  the  King's  Bench 
Division. 

The  jurisdiction  on  the  Crown  side  may  be  divided  into  two 

(')  The  Court  now  sits  at  the  Royal  Courts  of  Justice. 
(2)  Black.  Com.  Vol.  III.  pp.  42,  13. 
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classes — first,  the  strictly  criminal  jurisdiction,  and  secondly,  the 
general  superintending  jurisdiction. 

"  The  justices  in  this  Court,"  says  Lord  Coke  (4  Inst.  73),  "  are 
the  sovereign  justices  of  oyer  and  terminer,  gaol  delivery,  and 
conservators  of  the  peace  within  the  realm,"  and  the  Court  has 
cognizance  of  "  all  pleas  of  the  Crown,  as  all  manner  of  treasons, 
felonies,  and  other  pleas  of  the  Crown  which,  ex  congruo,  are  aptly 
called  propria  causae  regis,  because  they  are  placita  corona  regis." 
"  Into  this  Court,"  says  Blackstone,  "  indictments  may  be  removed 
from  all  inferior  courts  by  writ  of  certiorari,  and  tried  either  at 
bar  or  at  nisi  prius,  by  a  jury  of  the  county  out  of  which  the 
indictment  is  brought."  Recent  statutes  have  considerably  modi- 
fied this  common  law  jurisdiction,  but  its  origin  should  not  be  lost 
sight  of.  As  the  Court  has  cognizance  of  all  criminal  matters,  it 
follows  that  indictments  may  be  found  therein  by  a  grand  jury 
and  other  presentments  made.  An  Act  of  1872  (35  &  36  Vict. 
c.  52),  however,  provides  that  "it  shall  not  be  necessary  to  summon 
a  grand  jury  of  Middlesex  to  come  before  the  Queen  at  West- 
minster in  any  term  unless  the  Master  of  the  Crown  Office  has 
before  the  fourth  day  of  that  term  received  notice  of  some  business 
intended  to  be  brought  before  them,  and  it  shall  be  the  duty  of  the 
said  Master  to  give  notice  to  the  sheriff  accordingly."  The  judges 
of  the  Court  of  King's  Bench  are  the  supreme  coroners  of  the 
kingdom,  and  the  Court  itself  is  the  principal  court  of  criminal 
jurisdiction  known  to  the  land ;  "  for  which  reason,"  says  Black- 
stone  (Black.  Com.  Vol.  IV.  p.  265),  "  by  the  coming  of  the  Court 
into  any  county  all  former  commissions  of  oyer  and  terminer  and 
general  gaol  delivery  are  at  once  absorbed  and  determined  ipso 
facto ;  in  the  same  manner  as  by  the  old  Grothic  and  Saxon  con- 
stitutions jure  vetusto  obtinuit,  quievisse  omnia  inferiora  judicia  dicente 
jus  rege."  The  statutory  jurisdiction  of  the  Central  Criminal 
Court  has  overridden  for  many  purposes  these  ancient  incidents  of 
the  jurisdiction  of  the  King's  Bench,  but  where  no  statute  inter- 
poses the  common  law  principles  must  still  be  looked  to. 

The  jurisdiction  of  the  Court  as  a  kind  of  censor  morum  is  also 
an  important  one.  "  Into  this  Court,"  says  Blackstone,  "  hath 
reverted  all  that  was  good  and  salutary  of  the  Court  of  Star 
Chamber  or  Camera  Stellata." 

"  The  Court  of  King's  Bench,"  says  Lord  Coke  (4  Inst.  70), 
"hath  not  only  jurisdiction  to  correct  errors  in  judicial  proceedings, 
but  other  errors  and  misdemeanors  extra  judicial  tending  to  breach 
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of  the  peace  or  oppression  of  the  subjects,  or  raising  of  faction, 
controversy,  debate,  or  any  other  manner  of  misgovernment ;  so 
that  no  wrong  or  injury,  public  or  private,  can  be  done,  but  that 
this  shall  be  reformed  or  punished  in  one  court  or  other  by  due 
course  of  law.  As  if  any  person  be  committed  to  prison,  this 
Court  upon  motion  ought  to  grant  an  habeas  corpus^  and  upon 
return  of  the  cause,  do  justice  and  relieve  the  party  wronged.  And 
this  may  be  done,  though  the  party  grieved  hath  no  privilege  in 
this  Court.  It  granteth  prohibitions  to  courts  temporal  and  ecclesi- 
astical, to  keep  them  within  their  proper  jurisdiction.  Also  this 
Court  may  bail  any  person  for  any  offence  whatsoever.  And  if  a 
freeman  in  city,  burgh,  or  town  corporate,  be  disfranchised  unjustly, 
this  Court  may  relieve  the  party."  As  regards  corporations,  the 
king  being  by  law  visitor  of  all  civil  (as  opposed  to  eleemosynary) 
corporations,  ';  the  law  has  also  appointed  the  place  wherein  he 
shall  exercise  this  jurisdiction,  which  is  the  Court  of  King's  Bench; 
where,  and  where  only,  all  misbehaviours  of  this  kind  of  corpora- 
tions are  inquired  into  and  redressed  and  all  controversies  decided." 
(Chitty,  Prerog.  of  Crown,  p.  131.)  From  the  fiction  of  the 
sovereign's  presence  in  the  Court,  some  of  the  incidents  of  the  pre- 
rogative of  the  Crown  seem  to  have  attached  themselves  to  the 
Court  itself.  Hence  it  has  been  held  that  "  negative  words  in  an 
Act  of  Parliament  shall  not  in  many  cases  bind  the  Court  of  King's 
Bench,  because  the  pleas  there  are  coram  ipso  rege ;  so,  too,  when  a 
statute  creates  a  new  law,  and  assigns  certain  justices  to  execute  it, 
though  the  justices  of  B.  R.  (King's  Bench)  are  now  expressly 
authorised  by  the  Act,  yet  they  may  execute  it"^).  On  this 
principle  too  may  be  explained  the  rule  that  misdemeanor  in  an 
officer  of  an  inferior  court  is  a  contempt  of  the  Court  of  King's 
Bench  (2). 

Having  glanced  at  the  ancient  and  common-law  jurisdiction  of 
the  old  Court  of  King's  or  Queen's  Bench,  the  next  question  for 
consideration  is  how  far  the  practice  of  that  Court  has  been,  or 
may  be,  modified  by  Rules  of  the  Supreme  Court  into  which  it  is 
now  merged. 

Rules  of  Court  made  under  the  powers  conferred  by  the 
Judicature  Acts  are  of  statutory  force  and  effect.  They  supersede 
and  impliedly  repeal  any  prior  enactment  which  is  in  any  way 


(')  Viner's  Abridg.  p.  553,  tit.  Court  of  King's  Bench. 

(-)  See  Viner's  Abridg.  p.  551.  And  see,  further,  as  to  the  history  and  juris- 
diction of  the  Court  of  King's  Bench,  Mr.  Justice  Stephen's  History  of  the 
Criminal  Law. 
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inconsistent  with  their  provisions  (]),  though  they  cannot  vary  or 
override  the  provisions  of  the  Judicature  Acts  themselves  (2). 
The  more  material  provisions  are  as  follows.  By  s.  17  of  the 
Judicature  Act,  1875,  power  is  given  to  regulate  by  rules  "any 
matters  relating  to  the  practice  and  procedure  of  the  said  Courts 
respectively  (i.e.,  the  High  Court  and  Court  of  Appeal),  or  to  the 
duties  of  the  officers  thereof,  or  of  the  Supreme  Court,  or  to  the 
costs  of  proceedings  therein."  By  s.  100  of  the  Judicature  Act, 
1873,  the  term  "Rules  of  Court"  is  made  to  include  forms.  By 
s.  19  of  the  Judicature  Act,  1881,  and  s.  3  of  Judicature  Act, 
1S94,  the  constitution  of  the  Rule  Committee  who  are  to  make 
the  rules  is  finally  settled.  By  s.  6  of  the  Statute  Law  Revision 
and  Civil  Procedure  Act,  1881  (44  &  45  Vict.  c.  59),  the  power  to 
make  rules  given  by  s.  17  of  the  Judicature  Act,  1875,  is  extended 
to  all  proceedings  by  or  against  the  Crown.  By  s.  6  of  the 
Statute  Law  Revision  and  Civil  Procedure  Act,  1883,  validity  is 
given  to  any  Rules  of  Court  reproducing  enactments  thereby 
repealed.  By  s.  19  of  the  Judicature  Act,  1875,  subject  to  any 
Rules  of  Court  to  be  made  under  that  Act,  "  the  procedure  and 
practice  in  all  criminal  causes  and  matters  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively "  are  to  be  the 
same  as  before  the  Act.  Under  the  powers  conferred  by  this 
section  the  C.  0.  Rules  have  been  made,  firstly,  in  1886,  and 
subsequently  in  1906,  and  they  apply  in  effect  to  all  proceedings 
in  all  matters  on  the  Crown  side  of  the  King's  Bench  which  were 
either  pending  when  the  Rules  came  into  force  or  which  may  be 
instituted  hereafter.  The  result  of  the  legislation  with  respect  to 
Crown  side  practice  is  therefore,  roughly  speaking,  this :  the  C.  0. 
Rules,  1906,  now  govern  the  practice  generally,  and  when  any 
matters  are  not  provided  for  by  these  rules,  the  practice  remains 
as  it  was  before. 

Passing  now  from  proceedings  in  the  High  Court  to  the  question  Court  of 
of  appeals,  it  will   be   found   that  the   Judicature  Acts  effected  Appeal, 
some  material  changes  in  Crown  side  matters.     By  s.  18  of  the 
Judicature  Act,   1873,  there  is  transferred  to  and  vested  in  the 
Court  of  Appeal  established  by  that  Act  all  the  jurisdiction  and 
powers  of  the  Court  of  Exchequer  Chamber. 

By  s.  19  of  the  Judicature  Act,  1873,  jurisdiction  is  conferred 

on  the  Court  of  Appeal  to  "  hear  and  determine  appeals  from  any 

judgment  or  order  save  as  hereinafter  mentioned  of  Her  Majesty's 

High  Court  of  Justice,  or  of  any  judges  or  judge  thereof,  subject  to 

(')  Garnett  v.  Bradleij.  3  App.  Gas.  944,  H.  L.  ;  48  L.  J.  Ex.  186. 
(2)  Longman  v.  East,  3  C.  P.  D.  142,  C.  A. 
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the  provisions  of  this  Act,  and  to  such  llules  and  Orders  of  Court 
for  regulating  the  terras  and  conditions  on  which  such  appeals 
shall  he  allowed,  as  may  he  made  pursuant  to  this  Act." 

By  s.  47  of  the  Judicature  Act,  1873,  it  is  provided  that  "no 
appeal  shall  lie  from  any  judgment  of  the  High  Court  in  any 
criminal  cause  or  matter,  save  for  some  error  of  law,  apparent 
upon  the  record,  as  to  which  no  question  shall  have  heen  reserved  " 
under  the  Crown  Cases  Act,  1848. 

The  effect  of  these  two  sections  is  to  draw  a  sharp  distinction 
between  civil  and  criminal  proceedings  on  the  Crown  side.  In 
civil  proceedings  an  appeal  now  lies  from  every  judgment  or  order 
of  the  King's  Bench  Division  unless  there  be  some  express  enact- 
ment prohibiting  an  appeal  (1).  It  is  immaterial  that  before  the 
Judicature  Acts  no  appeal  could  have  been  brought.  In  the  case 
of  criminal  proceedings,  on  the  other  hand,  no  appeal  can  be 
brought  unless  for  error  on  the  record,  though  it  would  seem  that 
this  saving  clause  as  to  error  on  the  record  is  rendered  inoperative, 
if  not  altogether  nugatory,  by  the  abolition  of  writs  of  error  in 
criminal  cases  by  the  Criminal  Appeal  Act,  1907  (s.  20).  By 
sub-s.  (3)  of  the  same  section  a  new  appeal  to  the  Court  of  Appeal 
is  given  from  a  conviction  on  indictment  at  common  law  in  relation 
to  the  non-repair  or  obstruction  of  any  highway,  public  bridge,  or 
navigable  river  in  whatever  Court  the  indictment  is  tried,  in  all 
respects  as  though  the  conviction  were  a  verdict  in  a  civil  action 
tried  at  the  assizes. 

It  would  seem  that  where  there  is  no  appeal  from  a  Divisional 
Court  a  specially  constituted  Court  appointed  by  the  Chief  Justice 
has  power  to  review,  and,  if  it  thinks  fit,  to  differ  from,  previous 
decisions  of  Divisional  Courts  on  the  same  subject  (2). 
Business  on  The  business  of  the  Crown  side  is  usually  transacted  either  in 

^LCV0WU  Court  or  bF  a  Judge  in  Chambers,  or  in  the  Crown  Office.  Pro- 
ceedings in  Court  are  transacted  before  one  of  the  Divisional  Courts 
of  the  King's  Bench  Division,  which  by  statute  (3)  must  consist  of 
not  less  than  two  Judges.  Proceedings  in  Chambers  are  transacted 
before  the  Judge  who  sits  (as  a  rule  daily)  in  the  Judges' 
Chambers  at  the  Eoyal  Courts  of  Justice.  But  a  Judge  can  and 
frequently  does,  in  such  matters  as  applications  for  habeas  corpus, 
exercise  his  jurisdiction  wherever  he  may  happen  to  be.  The  list  of 
business  set  down  for  hearing  in  Court  is  called  the  Crown  Paper. 

')  Appellate  Jurisdiction  Act,  187G  (39  &  40  Vict.  c.  59),  s.  20. 

Eruse  v.  Johnson,  (1898)  2  Q.  B.  91  ;  67  L.  J.  Q.  B.  782  ;  78  L.  T.  617. 
Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59),  s.   17,  amended  by 
57  &  58  Vict.  o.  16,  s.  4  ;  and  see  47  &  48  Vict.  c.  61,  s.  4. 
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The  administrative  business  of  the  Crown  side  is  carried  on  in 
the  Crown  Office  of  the  King's  Bench  Division,  which  is  now  a 
department  of  the  Central  Office. 

The  Crown  Office  is  an  office  of  great  antiquity,  and  is  supposed 
to  have  originated  with  the  Court  itself,  and  to  have  derived  its 
name  from  its  being  the  office  of  the  Clerk  of  the  Crown  (x). 

The  Crown  Office  records  commence  as  early  as  3  Edw.  III.  Records. 
The  present  practice  is  to  keep  them  for  twenty  years  in  the  Crown 
Office,  where  they  are  in  the  custody  of  the  King's  Coroner  and 
Master  of  the  Crown  Office.  After  that  time  they  are  removed  to 
the  Public  Record  Office,  in  accordance  with  the  provisions  of  the 
Public  Eecord  Office  Act,  1838  (1  &  2  Vict.  c.  94). 

Until  the  year  1844,  the  business  of  the  Crown  side  was  Constitution, 
conducted  by  officers  of  the  Court,  called  Clerks  in  Court,  but  by 
6  &  7  Vict.  c.  20,  s.  14,  these  officers  were  abolished,  and  it  was 
enacted  that  attornies  and  solicitors  for  the  various  public  boards 
and  all  attornies  in  the  Queen's  Bench  should  be  allowed  to 
practise  on  the  Crown  side  of  the  Court  in  the  same  manner  as  on 
the  Plea  side. 

This  Act  was  amended  by  the  23  &  24  Vict.  c.  54,  by  which  the 
constitution  of  the  office  as  it  existed  down  to  the  time  of  the 
passing  of  the  Judicature  Acts  was  regulated. 

By  s.  77  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  the 
then  various  officials  of  the  old  Courts  were  transferred  to  the 
High  Court  or  Court  of  Appeal,  and  attached  to  the  Supreme 
Court. 

The  Supreme  Court  of  Judicature  (Officers)  Act,  1879  (42  &  43 
Vict.  c.  78),  established  a  Central  Office  for  the  Supreme  Court. 

(')  See  Glide's  Crown  Office  Pr.  p.  9. 
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By  s.  5  of  th.it  A.oi  the  Crown  Office  of  the  Queen's  Bench 
Division  is  specified  us  one  of  the  offices  thereby  concentrated  in 
and  amalgamated  with  the  Central  Office.  This  enactment  is 
followed  up  by  s.  6,  which  provides  that  "  there  shall  be  transferred 
to  the  Central  Office  the  existing  Queen's  Coroner  and  Attorney, 
and  the  existing  Master  of  the  Crown  Office,  other  than  the 
Queen's  Coroner  and  Attorney  with  their  respective  clerks  and 
messengers,  or  the  clerks  and  messengers  employed  in  their 
respective  offices." 

By  s.  8  of  that  Act,  the  then  Queen's  Coroner  and  the  Master 
of  the  Crown  Office  were  made  first  Masters  of  the  Supreme  Court. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  King's  Coroner 
in  the  year  1892,  the  two  separate  offices  of  King's  Coroner  and 
Master  of  the  Crown  were  merged  into  one,  and  are  now  held  by 
one  person.  At  or  about  the  same  time  an  Assistant  Master  of 
the  Supreme  Court  was  appointed  and  attached  to  the  Crown 
Office  to  act  in  aid  of  the  King's  Coroner  and  Attorney  and 
Master  of  the  Crown  Office. 

By  s.  9  of  the  Act  of  1879,  as  modified  by  s.  21  of  the  Supreme 
Court  of  Judicature  Act,  1881  (44  &  45  Vict.  c.  68),  provision  is 
made  for  the  patronage  in  case  of  vacancies  occurring  in  the  offices 
of  Queen's  Coroner  or  Master  of  the  Crown  Office,  or  in  the  staff 
of  the  Crown  Office. 

By  Ord.  LXI.  of  the  Rules  of  the  Supreme  Court,  the  Crown 
Office  is  specified  as  a  separate  department  of  the  Central  Office, 
and  it  is  provided  that  for  the  convenient  despatch  of  business, 
the  work  heretofore  performed  in  the  Crown  Office  shall  still  be 
performed  there  by  the  Crown  Office  staff. 
Business.  By  R.  S.  C.  Ord.  LXI.  r.  1a  (1),  the  Court  Order  Department 

was  amalgamated  with  the  Associates  Department  of  the  Central 
Office;  and  by  E.  S.  C.  10th  January,  1894,  the  Associates 
Department  was  amalgamated,  for  certain  purposes,  with  the 
Crown  Office  Department.  For  the  transaction  of  its  business  the 
Associates  Department  is  still  kept  distinct  and  under  its  own 
descriptive  title,  but  the  business  previously  conducted  in  the  Court 
Order  Department  has  been  transferred  to,  and  is  now  conducted 
in,  the  Crown  Office.  In  addition  to  the  ordinary  work  on  the 
Crown  side  of  the  King's  Bench  Division,  the  Crown  Office 
Department  also  transacts  all  business  relating  to  appeals 
to  the  King's  Bench  Division  from  inferior  Courts  except 
Probate  and  Admiralty  appeals  from  inferior  Courts  and 
justices,   and    bankruptcy   appeals    from    County    Courts.      See 
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post,  pp.  414 — 415.  Certain  matters  which  were  formerly  trans- 
acted in  the  Petty  Bag  Office,  relating  to  the  jurisdiction  of  the 
old  Court  of  Chancery  as  a  Common  Law  Court,  have  been 
transferred  to  the  Crown  Office  (J). 

Appeals  to  the  Court  of  Appeal  under  the  Workmen's  Com- 
pensation Acts  and  under  the  Agricultural  Holdings  Act,  1900, 
are  also  entered  at  and  dealt  with  in  the  Crown  Office,  as  to  which 
see  R.  S.  C.  Ord.  LVIII.  r.  20.  There  are  also  a  variety  of  other 
matters  under  special  Acts  of  Parliament  which  are  transacted  in 
the  Crown  Office,  such  as  appeals  under  the  Midwives  Act,  1902 
(see  P.  S.  C.  Ord.  LIX.  rr.  19,  20),  and  others,  which  are  referred 
to  in  the  course  of  this  work. 

The  clays  of  attendance  in  the  Crown  Office  are  the  same  as  Days  and 
those  in  the  other  departments  of  the  Central  Office,  that  is  to  say,  attendance 
every  day  of  the  year  except  Sundays,  Good  Friday,  Easter  Eve, 
Monday  and  Tuesday  in  Easter  week,  Whit  Monday,  the  first 
Monday  in  August,  Christmas  Day  and  the  next  following 
working  day,  and  all  days  appointed  by  proclamation  to  be 
observed  as  days  of  general  fast,  humiliation,  or  thanksgiving. 
P.  S.  C.  Ord.  LXIII.  r.  6,  post,  p.  499. 

The  office  hours  are  from  eleven  in  the  forenoon  to  five  in  the 
afternoon,  except  on  Saturday  and  in  vacation,  when  the  hours  are 
from  eleven  in  the  forenoon  to  three  in  the  afternoon.  P.  S.  C. 
Ord.  LXIII.  r.  9. 

The  Court  fees  payable  in  the  Crown  Office  are  regulated  by  an  Court  fees 
order  as  to  Court  fees,  made  at  the  same  time  as  the  Crown  Office 
Pules  of  1886,  post,  p.  583,  but  which  must  be  read  together  with 
the  Order  as  to  Supreme  Court  Fees,  1884,  and  the  Order  as  to 
Supreme  Court  Fees  of  October,  1884  (for  which  see  A.  P.  for  the 
year  or  Yearly  Pr.). 

(^  From  and  after  the  1st  day  of  February,  1889,  all  the  duties  and  powers 
which  by  virtue  of  the  fifth  section  of  the  Great  Seal  (Officers)  Act,  1874,  and  of  the 
Supreme  Court  of  Judicature  Acts,  are,  or  ought,  upun  the  abolition  of  the  Office  of 
Clerk  of  the  Petty  Bag,  to  be  performed  by  or  vested  in  such  officer  of  the  Supreme 
Court  of  Judicature  in  England  as  may  be  directed  by  Rules  of  Court  under  the 
Supreme  Court  of  Judicature  Act,  1873  (except  such  of  the  same  duties  and  powers 
as  are  by  the  Solicitors  Act,  1888,  directed  to  be  performed  or  exercised  by  the 
Incorporated  Law  Society  as  Registrar  of  Solicitors),  shall  be  performed  by  and 
vested  in  the  Senior  Clerk  for  the  time  being  of  the  Crown  Office  Department  of 
the  Central  Office. 

(Signed)  Haxsbuey,  C.  Nath.  Lindley,  L.  J. 

Coleridge,  C.  J.     C.  E.  Pollock. 

January  30,  1889.  Eshee,  M.  R. 
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THE  CROWN  OFFICE  RULES,  1906. 
Bated  Jul, i  llth,  L906. 

[  Er.  1—3  ]  The  following  orders  and  rules  may  be  cited  as  the  Crown 
Office  Rules,  1006.  They  shall  come  into  operation  on  the  24th 
day  of  October,  1906,  and  shall  also  apply,  so  far  as  may  be 
practicable  (unless  otherwise  expressly  provided),  to  all  proceedings 
taken  on  or  after  that  day  in  all  matters  then  pending. 

Repeal.  R.  1.   Ord.  LXVIII.  rr.   2,   3,  and    4    of  the   Rules   of   the 

Supreme  Court,  1883,  so  far  as  they  relate  to  proceedings  on  the 
Crown  side,  and  Ord.  LIX.  r.  8a,  the  Crown  Office  Rules,  1886, 
and  all  existing  rules  or  practice  on  the  Crown  side  inconsistent 
with  these  Rules  are  hereby  annulled,  and  the  following  Rules 
shall  henceforth  be  in  force  ('). 


[R.  1] 


Non-revival  R.  2.  No  order  or  rule  annulled  by  any  former  order  shall  be 

of  Rules.         revived  by   any  of  these  Rules,  unless  expressly  so  declared,  and 
[  R.  2  ]       where   no  other   provision   is  made  by  these    Rules,  the  present 
procedure  and  practice  remain  in  force. 

CUSTODY  OF  RECORDS. 

R.  3.   The  King's  Coroner  and  Attorney,  and  the  master  of  the 
[  R.  3  ]       Crown  Office,  King's  Bench  Division,   shall  have   the  care  and 
custody  of  the  records  and  other  proceedings  on  the  Crown  side. 

(')  Tin-  present  Rules  supersede  tho.se  of  18SG.     Previous  Rules  for  regulating 
the  practice  on  the  Crown  side  were — 

1.  Rules  under  the  Crown  Office  Act,  1843  ((3  &  7  Vict.  c.  20). 

2.  Rules  under  the  Summary  Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43),  issued 

in  1841. 
As  regards  matters  not  covered  by  the  Rules,  the  old  practice  and  procedure 
remain  in  force.     Sees.  21  of  the  Judicature  Act,  1875.     The  marginal  notes  have 
been  inserted  by  the  authors. 

The  Rules  named  in  the  margin  are  the  corresponding  Rules  of  the  Crown  Office 
Rules  of  1886. 


AFFIDAVITS.  1 1 

DATE  OF   PROCEEDINGS.  [&r,4-6] 

II.  4.  Every  order   and  other  proceeding  on  the  Crown  side  Date  of 
shall  be  dated  of  the  day  of  the  week,  month  and  year  on  which  ProceedinSs- 
the  same  was  made,  unless  the  Court  or  a  judge  shall  otherwise 
direct,  and  shall  take  effect  accordingly. 

AFFIDAVITS. 

{Rules  5  to  11.) 
R.  5.  Ord.  XXXVIII.  (affidavits)  of  the  Rules  of  the  Supreme  Application 
Court,  1883,  shall,  as  far  as  it  is  applicable,  apply  to  all  pro-  xxxvill 
ceedings  on  the  Crown  side.  [  r.  5  ] 

Ord.  XXXVIII.  is  set  out  post,  p.  468.  The  C.  0.  Eules  of  1886 
applied  its  provisions  as  far  as  applicable  to  civil  proceedings  only, 
and  this  further  application  of  its  provisions  is  a  retrenchment,  and 
obviates  the  former  duplication  of  rules. 

R.  6.  Affidavits   used   on   the   Crown   side   shall   be   intituled  Title  of 
"  In  the  High  Court  of  Justice,  King's  Bench  Division."  affidavits. 

It  is  necessary  to  direct  attention  to  a  difference  between  the 
practice  on  the  Crown  side  as  to  intituling  affidavits,  and  that 
under  the  E,  S.  C.  1883.  Ord.  XXXVIII.  r.  2,  of  those  rules, 
requires  every  affidavit  to  be  intituled  in  the  cause  or  matter  in 
which  it  is  sworn ;  and  although  this  order  is  applied  as  far  as  it 
is  applicable  to  all  civil  proceedings  on  the  Crown  side,  yet  inas- 
much as  r.  6  only  directs  affidavits  used  on  the  Crown  side  to  be 
intituled  "In  the  High  Court  of  Justice,  King's  Bench  Division," 
the  old  practice  by  which  affidavits  for  the  purpose  of  originating 
any  proceeding,  and  up  to  a  particular  stage,  as  mentioned  here- 
after, were  not  to  bear  any  title,  still  holds  good.  Affidavits  in 
support  of  a  motion  to  remove  into  or  commence  any  proceeding  in 
the  Court,  such  as  for  a  certiorari  to  remove  an  indictment  or  other 
proceeding  of  an  inferior  tribunal,  or  for  an  order  nisi  for  a 
mandamus,  or  habeas  corpus  in  a  cause  or  matter  not  already  in  the 
Court,  should  be  intituled  only  in  the  Court  as  provided  by  this  rule(1). 

Affidavits  made  use  of  between  the  granting  of  an  order  nisi  for 
any  writ  or  process  (the  effect  of  which  is  to  bring  a  cause  into  the 
Court),  and  making  the  order  absolute,  e.g.,  affidavits  to  prove 
service  of  the  order,  or  to  show  cause  against  it,  may  either  be 
intituled  in  the  cause  or  not ;  but  as  it  is  unnecessary  to  intitule 
them  in  a  cause,  it  is  safer  not  to  do  so. 

After  an  order  has  been  made  absolute  all  affidavits,  whether 
relating  to  the  principal  matter  of  the  cause  or  to  any  collateral 
motion,  should  be  intituled  both  in  the  Court  and  in  the  cause, 
thus :—  (2) 

0)  R.  v.  Cole,  6  T.  R.  640  ;  Ex  parte  Nohro,  1  B.  &  C.  267 ;  R.  v.  Stretch, 
4  D.  P.  C.  30 ;  R.  v.  //.  of  Warwickshire,  5  D.  P.  C.  382.  Followed  by  the  Queen's 
Bench  Division  in  Ex  parte  Soper,  19th  March,  1883,  unreported. 

{-)  R.  v.  Cole,  6  T.  R.  642  ;  R.  v.  Jones,  8  D.  P.  C.  90. 
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[  Rr.  7,  8  ] 


CROWN  OFFICE  RULES. 


Prosecutor's 
name. 


Christian  and 

surname. 

Several 
defendants. 


Same  affidavit 
in  different 
causes. 


///  the  High  Court  of  Justice. 
King's  Bench  Division. 


The  King 

v. 

[  James  Smith.  ] 


[Middlesex 
or  other  proper  venue. ,] 


In  cases  on  the  Crown  side,  other  than  appeals  from  inferior 
Courts,  the  King  is  considered  as  the  prosecutor;  and  it  is  therefore 
sufficient  to  say,  "  The  King  v.  A.  Z>'.,"  unless  there  be  two  or  more 
causes  against  the  same  defendant  at  the  instance  of  different 
persons,  in  which  case,  for  the  purpose  of  distinguishing  the  causes, 
the  title  should  be  "  The  King  o?i  the  prosecution  of  C.  D.  v.  A.  B." 

The  full  Christian  and  surnames  should  be  written  at  length  in 
the  title.     Initials  of  Christian  names  should  not  be  used  (*). 

Where  there  are  several  defendants,  and  in  case  of  an  indictment 
removed  into  the  King's  l>ench  Division,  if  there  be  other  defendants 
wlio  have  been  tried  in  the  inferior  Court,  the  affidavits  should 
ordinarily  be  intituled  "  The  King  v.  A.  B.  and  others  "  ;  but  where 
there  are  several  defendants  and  the  proceedings  in  question  relate 
to  some  of  the  defendants  only,  the  proper  and  usual  title  for  the 
affidavits  is  "  The  King  v.  A.  B.  and  E.  F.  indicted  with  others." 

It  has  been  held  that  the  same  order  in  several  causes  may  be 
moved  for  on  a  single  affidavit  intituled  in  all  the  causes  (2);  but 
when  an  affidavit  has  been  used  on  one  rule,  it  has  been  held  that  it 
cannot  be  used  on  another,  though  the  facts  stated  in  it  may  be 
relevant  to  the  second  rule  (3).  Aliter  now  in  actions  by  virtue  of 
Ord.  XXXVII.  r.  3,  which,  however,  has  not  been  applied,  to  Crown 
side  proceedings. 


Officers  em-         JJ,f  7#  Every  first  and  second  class  clerk  in  the  Crown  Office,  as 
take  affidavits.  well  as  every  other  officer  empowered   under  the  Rules   of   the 
[  R.  9  ]       Supreme  Court  for  that  purpose,  shall  have  authority  to  take  oaths 
and  affidavits  on  the  Crown  side. 

Cf.  E.  S.  C.  Ord.  LXI.  r.  5. 

As  to  the  administration  of  the  oath  by  Commissioners  and  others 
and  the  various  forms  of  oaths  and  affirmations,  see  Ford  on  Oaths, 
8th  ed.,  by  F.  H.  Short. 

Filing.  U,.  8.  Every  affidavit  used  on  the  Crown  side  shall  be  filed  in 

the  Crown  Office  Department  of  the  Central  Office.     There  shall 

[  R.  15  ]      be  indorsed  on  every  affidavit  a  note  showing  on  whose  behalf  it  is 

filed,   and  no  affidavit  shall  be  filed  or  used  without  such  note, 

unless  the  Court  or  a  judge  shall  otherwise  direct. 

Cf.  Ord.  XXXVIII.  r.  10. 


(')  Mastern  v.  Carter,  4  D.  P.  C.  577. 

(2)  Barrack  v.  Newton,  1  Q.  B.  525  ;  but  see  contra,  Anon.,  3  Taunt.  160. 

(3)  R.  v.  Mizin,  1  Dowl.  N.  S.  865 ;   11  L.  J.  Q.  B.  N.  S.  189. 


AFFIDAVITS.  13 

R.  9.  Upon  motions  founded  upon  affidavits,  either  party  may   L  Rr-  9~ **■  ] 
apply  to  the  Court  or  a  judge  for  leave  to  make  additional  affidavits  Answering  to 
upon  any  new  matter  arising  out  of  the  affidavits  of  the  opposite    '  r  j>  2s  i 
party  ;  but  no  additional  affidavits  shall  be  used  except  such  leave 
shall  have  been  first  obtained. 

Founded  on  C.  L.  P.  Act,  1854  (17  &  18  Vict.  c.  125),  s.  45. 
The  proper  time  to  apply  for  leave  is  when  the  new  matter  has 
been  brought  before  the  Court,  and  not  by  substantive  motion  (1). 

R.  10.  The  prosecutor  or  other  applicant  upon  any  order  nisi  or  Supply  of 
summons  at  chambers  shall  on  demand  by  the  respondent  or  his 
solicitor  supply  copies  of  any  affidavit  on  which  such  order  nisi  or 
summons  was  obtained,  and  in  like  manner  any  respondent  who 
proposes  to  read  any  affidavits  upon  showing  cause,  shall  on 
demand  supply  copies  of  such  affidavits  to  the  prosecutor  or  other 
applicant  or  his  solicitor  on  payment  of  the  ordinary  charges. 

This  Rule  is  new  and  supersedes  r.  26  of  the  former  Rules. 
For  regulations   as   to  the  furnishing  of   copies,   see  R.   S.   C. 
Ord.  LXVI.  r.  7,  post,  p.  495. 

R.  11.  Affidavits  of  service  shall  state  when,  where,  and  how  Affidavits  of 
and  by  whom,  such  service  was  effected. 

(!)  Eaynes  v.  Robertson,  24  L.  J.  C.  P.  155  ;   16  C.  B.  554  ;    Wood  v.  Cox,  24  L.  J. 
C.  P.  156 ;  16  C.  B.  494  ;  Swmfen  v.  Swmfen,  26  L.  J.  C.  P.  97  ;  1  C.  B.  N.  S.  364. 


It-  use. 
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CERTIORARI. 

(Rules  \->  to  31.) 

The  writ  of  certiorari  (l)  is  the  process  by  wliich  the  King's  Bench 
Division,  in  the  exercise  of  its  superintending  power  over  inferior 
The  writ.  jurisdictions  (-),  requires  the  judges  or  officers  of  such  jurisdictions 
to  certify  or  send  proceedings  before  them  into  the  King's  Bench 
Division,  whether  for  the  purpose  of  examining  into  the  legality 
of  such  proceedings,  or  for  giving  fuller  or  more  satisfactory  effect 
to  them  than  could  be  done  by  the  Court  below  (:!). 

The  issuing  of  the  writ  of  certiorari  and  the  proceedings  thereon 
are  governed  by  different  rules  pertinent  to  the  particular  proceed- 
ing sought  to  be  removed,  and  the  subject  is  therefore  divided  as 
follows : — 

Certiorari  for  the  removal  of  Indictments,  pp.  15 — 29. 

,,  ,,  ,,       of  Coroners'  Inquisitions,  pp.  29 — o7. 

„  „  „       of  Summary  Convictions ;   Orders  of 

Sessions,  and   of   Justices   out  of 
Sessions,  pp.  37 — 65. 
,,  ,,  ,,       of  Orders,  &c.  generally,  p.  06. 

,,  ,,  ,,       of  County  Rates,  pp.  66 — 67. 

,,  ,,  ,,       of  Orders  of  Commissioners  (Poor  Law 

and  Tithe),  pp.  67 — 71. 
„  ,,  „       of  Orders  of  Commissioners  of  Sewers, 

of    Recognizances,    and    Inquisi- 
tions   as   to  the   value  of    lands, 
pp.  71—74. 
„  ,,  ,,       of  Orders  of  Town  Councils  or  County 

Councils,  pp.  74 — 77. 
,,  ,,  „       of  Auditors'  allowances,  disallowances, 

&c,  pp.  77 — 81. 
,,  ,,  „       Miscellaneous,  p.  81. 

(!)  Certiorari  is  an  original  writ  issuing  out  of  the  Chancery  or  Court  of  King's 
Bench  directed  in  the  King's  name  to  the  judges  or  officers  of  inferior  Courts  com- 
manding them  to  return  the  records  of  a  cause  or  matter  depending  before  them, 
to  the  end  the  party  may  have  the  more  sure  and  speedy  justice  before  the  King  of 
such  justices  as  he  shall  assign  to  determine  the  cause.  (F.  N.  B.  245  ;  Lilly's 
Entries,  533.) 

(-)  Formerly  part  of  the  original  jurisdiction  of  the  Court  of  King's  Bench,  and 
assigned  to  the  Queen's  Bench  Division  by  s.  34  of  the  Judicature  Act,  1873.  See 
1  Bac.  Abr.  Certiorari,  A.;  Com.  Dig.  Certiorari;  and  see  It.  v.  Longbottom, 
1  Q.  B.  D.  481. 

(3)  See  2  Hale,  210  ;  4  Black.  Com.  320. 


CERTIORARI  FOR  INDICTMENTS.  15 


Certiorari  for  Indictments. 

R.  12.  Every  application  for  a  writ  of  certiorari,  to  remove  an      [  R- 12  ] 
indictment  into  the  King's  Bench  Division,   at  the  instance  of  The  applica- 
any  person  other  than  the  Attorney- General  on  behalf    of  the 
Crown,  shall,  during  the  sittings,  be  made  to  a  Divisional  Court 
of  the  said  division  by  motion  for  an  order  nisi  to  show  cause,  and 
in  the  vacation,  or  when  there  is  no  sitting  of  a  Divisional  Court,      [  R.  28  ] 
to  a  judge  at  chambers  for  a  summons  to   show  cause  ;  provided 
that  where,  from  special  circumstances,  the  Court  or  a  judge  may 
be  of  opinion  that  the  writ  should  issue  forthwith,  the  order  may 
be  made  absolute,  or  an  order  be  made  in  the  first  instance,  either 
ex  parte  or  otherwise,  as  the  Court  or  judge  may  direct  (1). 

Indictments  and  presentments  may  be  removed  by  writ  of  cer- 
tiorari from  any  Court  of  session,  assize  (2),  oyer  and  terminer,  or 
gaol  delivery,  or  any  other  Court  into  the  K.  B.  D.  on  the  Crown 
side,  for  the  purpose  of  being  tried  either  at  bar  or  before  the 
justices  of  assize,  or  at  the  sittings  of  the  High  Court  in  London 
and  Middlesex  (3)  ;  and  also  the  better  to  consider  their  validity 
upon  demurrer. 

The  Assizes  Eelief  Act,  1889  (52  &  53  Vict.  c.  12),  s.  3  (1),  (3),  Assizes  Relief 
excludes  from  the  operation  of   that  section  prisoners  in  custody  Act. 
upon  an  indictment  removed  by  certiorari,  and  by  s.  5,  nothing  in 
the  Act  affects  the  right  to  remove  by  certiorari. 

The  writ  of  certiorari  is  demandable  of  absolute  right  by  the  Grant  of  writ. 
Crown,  but  is  granted  to  the  subject  at  the  discretion  of  the  Court 
or  a  judge  (4).  Formerly  the  writ  was  granted  as  of  course  on 
the  application  of  a  prosecutor,  whether  an  officer  of  the  Crown  or 
merely  a  private  individual,  on  the  ground  that  the  Crown  is  the 
legal  prosecutor  of  every  indictment.  This  practice  has  been  altered, 
and  now,  under  the  provisions  of  R.  14,  the  writ  is  granted  on 
like  conditions  to  a  prosecutor  or  a  defendant,  with  the  exception 
that  the  Attorney-General  acting  on  behalf  of  the  Crown,  and  the 
prosecutor  of  an  indictment  against  a  body  corporate  not  authorised 
to  appear  by  solicitor  in  the  Court  in  which  the  indictment  is  found, 
are  entitled  to  the  writ  as  a  matter  of  course. 

Some  statutes  forbid  the  removal  of  indictments  by  certiorari  in  Writ  taken 

general  terms;  for  instance,  (a)  1  Ann,  c.  12,  as  to  indictments  for  away  by 
fo  '  '  v   '  '  '  statute. 

(J)  The  practice  on  granting  a  certiorari  for  the  above  purpose  is  regulated  by- 
Rules  12  to  18,  which  correspond  to  Rules  28  to  32  of  the  Crown  Office  Rules,  1886, 
and  are  for  the  most  part  founded  upon  the  statutes  5  &  6  Will.  &  M.  c.  11,  s.  2, 
made  perpetual  by  8  &  9  Will.  III.  c.  33  ;  5  &  6  Will.  IV.  c.  33  ;  16  &  17  Vict.  . 
c.  30,  ss.  4 — 8,  which  have  been  repealed  consequent  upon  their  embodiment  in  these 
Rules. 

(2)  This  expression  in  any  Act  includes  the  Central  Criminal  Court :  see  Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63),  s.  13  (4).  And  from  these  Courts  indict- 
ments may  be  removed  by  a  simple  order  without  a  writ  of  certiorari ;  but  it  is  a 
course  not  usually  adopted:  post,  p.  27. 

(3)  See  also  Stephen's  Commentaries,  7th  ed.  p.  385. 

(4)  R.  v.  Clace,  4  Burr.  2456  ;  R.  v.  Eaton,  2  T.  R.  89.  See  also  R.  v.  Thomas, 
4  M.  &  S.  442. 
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CERTI0RAK1. 


[R.  12] 


Docs  not 
apply  to 
Crown  or 
prosecutor. 


Issuing 
writ  before 
bill  found. 


"When 
removable. 


non-repair  of  bridges  or  the  highways  at  the  ends  thereof ;  (b)  25 
Geo.  II.  c.  36,  s.  10,  the  terms  of  which  are,  "That  no  indictment 
against  any  person  for  keeping  a  bawdy  house  ('),  gaming  house, 
or  other  disorderly  house,  shall  be  removed  by  certiorari  into  any 
other  court ;  "  (c)  the  repealed  statute,  7  &  8  Geo.  IV.  c.  29,  s.  53, 
which  forbade  the  removal  of  indictments  for  obtaining  money 
under  false  pretences  ('-)  ;  but  the  Court  has  held  in  a  long  series  of 
decisions,  that  an  Act  of  Parliament  taking  away  the  certiorari 
does  not  extend  to  the  Crown  (:i),  or  to  a  party  prosecuting  in  the 
name  of  the  Crown  (4),  unless  there  are  some  words  to  show  that 
the  legislature  so  intended  ;  and  that  the  right  to  the  writ  cannot  be 
taken  away  by  implication,  so  as  to  circumscribe  the  supervising 
jurisdiction  of  the  King's  Bench  Division  (5),  except  by  express 
negative  words.  Such  statutes  merely  prevent  the  issuing  of  the 
writ  at  the  instance  of  the  defendant  (G).  Moreover,  the  first-men- 
tioned statute  of  1  Ann,  c.  12,  considered  in  connection  with  the 
previous  statute  of  5  &  6  W.  &  M.  c.  11,  s.  5,  has  been  held  to 
have  a  still  more  limited  operation,  and  to  apply  only  in  cases 
where  the  inhabitants  of  the  county  are  charged  with  the  repair  of 
a  bridge  ('').  It  has  also  been  decided  that,  s.  10  of  25  Geo.  II. 
c.  36,  does  not  apply  when  the  indictment  has  once  been  removed 
into  the  Central  Criminal  Court  at  the  instance  of  the  prosecutor 
under  the  Central  Criminal  Court  Act,  4  &  5  Will.  IV.  c.  36  (8). 

If  the  indictment  for  an  offence  against  an  Act  in  which  the 
certiorari  is  taken  away  also  contains  counts  for  an  offence  as  to 
which  it  is  not  taken  away,  the  statute  does  not  prevent  the  issuing 
of  the  writ  even  at  the  instance  of  the  defendant  (9). 

Writs  of  certiorari  for  removing  indictments  may  be  applied  for 
and  issued  before  such  indictments  have  been  found,  in  the  same 
manner  as  after  the  finding  (10). 

An  indictment  may  be  removed  at  any  time  before  the  jury  are 
sworn  for  the  trial  ("). 

Under  very  special  circumstances,  the  Court  will  grant  a  certiorari 
to  remove  an  indictment  with  the  record  of  conviction  thereon  after 
verdict  and  before  final  judgment  (lz),  although,  as  a  general  practice, 


(')  R.  v.  Sanders,  5  D.  &  R.  611 ;  10  Jur.  1080  ;  15  L.  J.  M.  C.  158  ;  9  Q.  B.  235. 

(-)  Repealed  by  the  24  &  25  Vict.  c.  95,  and  not  re-enacted  by  the  24  &  25  Vict. 
c.  96,  s.  88. 

(3)  As  to  Crown  not  being  affected  by  Act  of  Parliament  without  express  words, 
in  addition  to  cases  referred  to  infra,  see  Ex  parte  Postmaster-General,  In  re  Bonham, 
10  Ch.  Div.  595,  C.  A.  ;  and  Alt. -Gen.  v.  Donaldson,  10  M.  &  W.  47;  Cashing  v. 
Dupuy,  5  A.  C.  at  p.  419 ;  Hardcastle  on  Statutes,  3rd  ed.  385  ;  Bac.  Abr.  7th  ed. 
462  ;  Plow.  Com.  240. 

(')  It.  v.  Boultbee,  4  A.  &  E.  498  :  N.  &  M.  26 ;   ]  H.  &  W.  713. 

(5)  R.  v.  Reeve  and  others,  1  W.  Blackstone,  231. 

(6)  R.  v.  JDavies,  5  T.  R.  626  ;  R.  v.  Cumberland  J  J.,  6  T.  R.  194  ;  S.  C,  in  error, 
Inhabitants  of  Cumberland  v.  The  King,  3  Bos.  &  P.  354  ;  It.  v.  Allen,  15  East,  341 ; 
Anon.,  2  Chit.  Rep.  136  ;  R.  v.  Boultbee,  4  A.  &  E.  498  ;  N.  &  M.  26  ;  1  H.  k  W. 
713.     See  also  R.  v.  dace,  4  Burr.  2458  ;  and  R.  v.  Thomas,  4  M.  &  S.  442. 

(7)  R.  v.  Ilamworth,  2  Str.  900. 

(8)  It.  v.  Brier  and  others,  19  L.  J.  M.  C.  121  ;   14  Q.  B.  568. 

(9)  R.  v.  Sanders,  supra. 

(10)  60  Geo.  III.  c.  4,  s.  4  ;  2  Hawk.  P.  C.  8th  ed.  c.  27,  s.  3,  p.  414,  and  autho- 
rities there  cited  ;  R.  v.  Palmer,  5  E.  &  B.  1024. 

(n)  2  Hawk.  P.  C.  c.  27,  a.  59,  8th  ed.  ;  and  see  the  repealed  ss.  3  and  5  of 
60  Geo.  III.  c.  4 ;  R.  v.  Passman,  2  Dowl.  529. 

(12)  R.  v.  Potter,  2  Ld.  Raym.  937 ;  S.  C,  6  Mod.  17  ;  I  Salk.  149  ;  R.  v.  Nichols, 
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this  has  been  strongly  discouraged  (') ;  but  the  writ  is  never  granted       [  R.  12  ] 

with  a  view  to  set  aside  a  verdict,  and  grant  a  new  trial  (2),  and  it 

has  been  refused  for  this  purpose,  even  where  it  was  alleged  that  a 

verdict  was  obtained  sui'reptitiously  and  by  a  breach  of  the  practice 

of  the  Court  (3j.      Nor  is  the  writ  granted  after  judgment  in  the 

Court  below,  except  for  the  purpose  of  carrying  the  judgment  into 

execution  (4). 

It  is  only  in  exceptional  cases  that  indictments  for  felony  are 
removed  into  the  King's  Bench  Division  (5).  Where  an  application 
was  made  for  a  certiorari  for  such  removal  from  the  Quarter  Sessions 
of  a  borough  upon  the  ground  of  local  prejudice  and  difficulty  in 
obtaining  a  jury,  the  Court  recommended  an  application  to  the 
Recorder  to  send  the  case  to  the  assizes,  and  the  motion  was  with- 
drawn (6)  ;  and  when  a  defendant  applies  to  remove  an  indictmenl 
about  to  be  preferred  against  him  for  felony  from  Quarter  Sessions, 
on  the  ground  that  it  is  a  fit  case  to  be  tried  at  the  as-dzes,  but  not 
convenient  to  be  removed  into  the  King's  Bench  Division,  the  Court 
or  a  judge,  though  not  having  jurisdiction  to  order  the  removal 
direct  (7),  sometimes  requires  the  prosecutor  to  undertake  to  prefer  the 
indictment  at  the  assizes  instead  of  at  the  Quarter  Sessions,  and  in 
default  of  his  so  undertaking,  then  grants  the  defendant  a  writ  of 
certiorari  for  whatever  indictments  may  be  found  against  him  at  the 
sessions  ;  but  the  Court  has  refused  to  adopt  this  course  in  a  case  of 
misdemeanour  simply  with  a  view  to  the  saving  of  expense  to  a 
defendant  (8).  In  such  case  the  prosecutor  should  apply  to  the 
sessions  to  discharge  his  recognizance,  and  support  his  application 

13  East,  412,  note;  R.  v.  Gregory,  Mich.  1813;  R.  v.  Canntr,  Trin.  1839  (indict- 
ment tried  in  Crown  Court  at  assizes  and  referred  to  arbitrator,  who  made  an  award 
in  the  form  of  a  special  verdict ;  upon  the  argument  the  Court  awarded  a  venire  de 
novo) ;  R.  v.  Burt/,  Mich.  1843  (special  verdict  on  indictment  for  non-repair  of 
highway ;  upon  the  return  of  the  certiorari  it  appeared  from  the  record  that  the 
sessions  had  given  judgment  on  the  verdict  as  found,  and  held  the  defendants 
guilty  ;  upon  argument,  Hil.  1844,  this  Court  gave  judgment  for  the  Crown). 

0)  R.  v.  Jackson,  6  T.  R.  145  ;  R.  v.  Oxford,  16  R.  R.  386  ;  13  East,  411.  And 
see  Ex  parte  Zees,  E.  B.  &  E.  828. 

(2)  R.  v.  Oxford,  supra;  and  see  R.  v.  Boaler  (1892),  17  Cjx,  C.  C.  569  ;  67  L.  T. 
354  ;  56  J.  P.  792. 

(3)  R.  v.  Union,  7  Dowl.  578. 

(4)  Nally  v.  The  Queen,  16  L.  Rep.  Ir.  1  ;  15  Cox,  C.  C.  638  ;  R.  v.  Seton,  7  T.  R. 
373  ;  4  R.  R.  466  ;  R.  v.  Winston  and  others,  2  Dowl.  N.  S.  408  ;  R.  v.  Wilson,  6 
Q.  B.  620  ;  R.  v.  Pennegoes,  $c,  1  B.  &  C.  142  ;  S.  C,  3  D.  &  R.  388  ;  R.  v.  Garside 
and  another,  2  A.  &  E.  266  ;  R.  v.  Christian,  12  L.  J.  M.  C.  26.  These  decisions  are 
doubtless  based  on  the  principle  that  a  defendant  would  have  had  his  remedy  by  writ 
of  error  ;  but  qucere,  should  the  error  be  such  that  it  is  not  apparent  on  the  record, 
whether  a  writ  of  certiorari  may  not  be  awarded  even  after  sentence.  Per  Mathew 
and  A.  L.  Smith,  JJ..  in  R.  v.  Boaler,  24  Jan.  1S88  ;  see  also  Ex  parte  Lees,  E.  B. 
&  E.  828  ;  1  Chit.  C.  L.  744,  notes  (e)  and  (/),  though  at  p.  747  of  the  same  volume 
it  is  said,  "  when  once  judgment  is  j?iven,  this  (writ  of  error}  is  the  only  remedy  for 
any  defect  in  the  proceedings  (Cro.  Jac.  404)."  Bac.  Abr.  Error.  A  3,  p.  194.  But 
see  R.  v.  Boaler  (1892),  17  Cox,  C.  C.  569  ;  67  L.  T.  354  ;  56  J.  P.  792. 

(5)  Eor  instances,  see  R.  v.  Thomas  (for  murder)  (1815),  4  M.  &  S.  442,  and  other 
cases  in  the  note  at  pp.  444,  445  ;  R.  v.  Palmer  (also  for  murder)  (1856),  5  E.  &  B. 
1024. 

(6)  R.  v.  Reynolds,  12  L.  T.  N.  S.  580 ;   13  W.  R.  925. 
(')  The  Quarter  Sessions  themselves  may  transmit  an  indictment  for  trial  in  the 

Crown  Court  at  the  assizes.     {R.  v.   Wetherell,  Rus.  &  R.  C.  C.  381.) 
(s)  R.  v.  Whittaker  (1895),  59  J.  P'.  at  p.  198. 
S.M.  C 
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[R.  13] 


At  instance 
of  Crown. 


with  an  afEdavH  that  he  intends  to  prefer,  or  has  preferred,  the 
indictment  at  the  assizes  upon  the  recommendation  of  the  Courl  or 
judge.  If  the  defendanl  is  in  custody,  the  prosecutor  must  obtain 
a  writ  of  habeas  corpus,  and  Lodge  it  with  the  gaoler,  to  take  tho 
endant  to  the  assizes,  or  obtain  an  order  from  the  Home 
Secretary  for  that  purpose  ;  but  if  the  defendant  is  out  on  bail,  the 
defendanl  must  enter  into  a  fresh  recognizance  to  appear  at  the 
assizes.  The  prosecutor  must  also  take  the  necessary  steps  to 
compel  the  appearance  of  his  witnesses,  and  for  the  transmission  of 
the  recognizances  and  depositions  (l). 

V. "lien  the  application  is  by  the  Attorney-General  acting  on  behalf 
of  the  Crown,  it  is  granted  as  a  matter  of  course  on  the  motion  of 
the  Attorney-General  himself,  or  on  motion  of  counsel  on  production 
of  a  fiat  (Form  No.  23,  p.  512),  signed  by  him,  either  by  the 
Divisional  Court  during  sittings;  or  by  a  judge  at  Chambers  in 
vacation  or  when  there  is  no  actual  sitting  of  a  Divisional  Court, 
and  without  any  affidavit  (2),  the  Attorney-General  not  having 
the  right  to  issue  the  writ  without  making  application  to  the 
Court  (:1). 


Grounds  for 
removal. 


[  S.  29  ] 


Affidavit 
showing 
grounds. 


Pair  and 
impartial 
trial. 


H.  13.  No  indictment,  except  indictments  against  bodies  cor- 
porate not  authorised  to  appear  by  solicitor  in  the  Court  in 
which  the  indictment  is  preferred,  shall  be  removed  into  the  King's 
Bench  Division  either  at  the  instance  of  the  prosecutor  or  of  the 
defendant  (other  than  the  Attorney-General  acting  on  behalf  of 
the  Crown),  unless  it  be  made  to  appear  to  the  Court  or  a  judge 
by  the  party  applying  that  a  fair  and  impartial  trial  of  the  case 
cannot  be  had  in  the  court  below,  or  that  some  question  of  law  of 
more  than  usual  difficulty  and  importance  is  likely  to  arise  upon 
the  trial,  or  that  a  view  of  the  premises  in  respect  whereof  any 
indictment  is  preferred,  or  a  special  jury,  may  be  required  for  a 
satisfactory  trial  of  the  same. 

Except  at  the  instance  of  the  Attorney- General  or  the  prosecutor 
of  an  indictment  against  a  body  corporate  (see  post,  p.  20),  there 
must  be  an  affidavit,  entitled,  "  In  the  High  Court  of  Justice,  King's 
Bench  Division,"  only,  stating  where,  when,  before  what  Court,  and 
for  what  offence  the  indictment  has  been  or  is  to  be  preferred,  and 
showing  one  of  the  above  reasons  for  the  removal,  and  any  other 
grounds  that  may  assist  in  strengthening  the  application.  (Form 
No.  2,  Appendix  C.,  p.  501.) 

A  reasonable' probability  of  partiality  or  unfairness  in  the  Court 
below  has  been  considered  a  sufficient  ground  for  the  removal  (4). 
As  where  paragraphs  had  been  published  in  newspapers  which  were 


And  see,  by  way  of  analogy,  38  Geo.  III.  c.  .')2. 

to  right  of  Crown  to  demand  writ,  see  ante,  p.  15  ;  and  see  Sayer,  123. 
(s)  1L  v.  Thou  as,  I  M.  &  I).  !17. 

R.  v.  Webb,  2  Str.  1068;  JR.  v.  Hunt,  3  B.  &  Aid.  444;  IL  v.  Penprase  and 
others,  4  E.  &  Ad.  574;  It.  v.  Solden,  5  B.  &  Ad.  347.  See  also  S.  v.  Palmer, 
5  El.  &  Bl.  1024 ;  2  Jur.  N.  S.  23.')  :   S.  v.  Bell,  8  Cox,  C.  C.  287. 
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likely  to  prejudice  the  minds  of  the  petty  jurors  (').  The  following  [  R.  13  ] 
are  some  instances  of  such  sufficient  grounds  : — Where  an  indict-  - 
ment  found  at  Oxford  Sessions  against  two  persons,  one  of  them  a 
member  of  the  University  and  exercising  great  influence  at  the 
place  of  trial,  the  other  a  son  of  an  influential  magistrate  in  the 
neighbourhood,  and  a  placard  had  been  exhibited  and  articles  pub- 
lished ('").  Where  the  number  of  jurors  in  a  borough  was  small, 
and  the  defendant  was  intimate  with  many  of  them  (3).  Even  when 
the  number  of  jurors  upon  the  list  of  a  boi'ough  amounted  to  20,000, 
and  the  defendant,  a  tradesman,  had  become  bankrupt  and  there 
were  a  considerable  number  of  creditors  amongst  the  persons  liable 
to  serve  as  jurors  (4).  Where  the  defendant  was  a  magistrate,  and 
had  circulated  amongst  the  other  magistrates  of  the  county  an 
account  of  the  charges  to  be  brought  against  him  (5).  Where  an 
indictment  was  found  at  sessions,  and  one  of  the  magistrates  was 
interested  in  the  matter  (c).  But  the  mere  fact  that  the  defendant 
was  a  magistrate  and  a  member  of  the  Bench  where  the  indictment 
was  to  be  tried,  was  held  not  to  be  a  sufficient  ground  (7)  ;  neither 
was  the  allegation  of  a  strong  prejudice  entertained  against  a 
defendant  by  the  chairman  at  sessions  (s) ;  nor  the  fact  that  the 
chairman  of  the  Court  was  intimate  with  the  father  of  the  prose- 
cutrix (°) ;  nor  the  fact  that  the  Crown  officials  have  power  to  order 
jurors  to  stand  aside  (1CI). 

The  establishment  of  the  Court  of  Crown  Cases  Reserved  has  Difficult 
necessarily  made  the  Court  somewhat  loth  to  allow  the  removal  of  questions 
indictments  on  the  ground  of  legal  difficulties  in  the  case,  and  it  is  of  law- 
incumbent  on  the  party  seeking  to  remove  an  indictment  on  that 
ground  to  make  out  a  strong  case,  and  to  show  some  specific  diffi- 
culties which  may  be  likely  to  arise ;  it  is  not  sufficient  to  state 
generally  that  difficulties  in  point  of  law  may  arise  (u).  And  it  is 
necessary  to  make  out  a  much  stronger  case  for  the  removal  on  the 
ground  of  legal  difficulties,  from  the  assizes  or  the  Central  Criminal 
Court,  where  the  judges  of  the  High  Court  preside,  than  from  the 
Quarter  Sessions  (12)  ;  but  the  Court  granted  a  certiorari  to  remove 
from  the  Central  Criminal  Court  an  indictment  for  perjury  charged 
to  have  been  committed  in  answer  to  a  bill  in  Chancery,  relating  to 
certain  transactions  which  occurred  long  before,  at  the  instance  of  a 
defendant  on  his  suggestion  that  it  involved  points  of  law  arising 
out  of  proceedings  in  Chancery,  relative  to  matters  of  account  (1!). 

(!)  R.  v.  lever,  1  W.  W.  &  H.  35. 

(-)  Reban  v.  Trt  vor,  4  Jur.  292. 

(!)  Garbett  v.  OuseUy,  6  Jur.  O.  S.  193. 

(4)  R.  v.  Whittaker,  59  J.  P.  195. 

(5)  R.  v.  Grover,  8  D.  P.  C.  325. 

(6)  R.  v.  Jones,  2  H.  &  W.  293. 

(7)  R.  v.  Fellowes,  4  D.  P.  C.  607. 
O  R.  v.  Jacobs,  3  Jur.  O.  S.  999. 

(9)  R.  v.  Remhaic,  5  Jur.  O.  S.  801. 

(10)  SeeR.  v.  Boughton,  (1895)  2  Ir.  R.  386,  Q.  B.  D.  ;  R.  v.  Whittaker,  supra. 
(n)  R.  v.  Joule,  5 'A.  &  E.  539  ;  5  D.  P.  C.  435.     See  also  R.  v.  Harrison,  1  Chit. 

Rep.  571,  and  notes;  and  R.  v.  Josephs,  8  Dowl.  128  ;  1  W.  W.  &  H.  419;  R.  v. 
Hodges,  9  Jur.  O.  S.  665,  B.  C.  ;   Clark  v.  Wellington,  7  Jur.  O.  S.  44. 

(12)  Anon.,  1  Salk.  144;  1  Sess.  Cas.  321  ;  R.  v.  Tempter  and  others,  5  D.  P.  C.  249; 
R.  v.  Morton,  1  D.  P.  C.  N.  S.  543  ;  R.  v.  Josephs,  8  D.  P.  C.  128  ;  1  W.  W.  &  H. 
419  ;  R.  v.  Zuluetia,  Trin.  Vac.  184-3,  per  Erskine,  J. 

(")  R.  v.  Wartnaby,  2  A.  &  E.  435. 

c2 
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CERTIORARI. 


[  B.  13  ] 

View. 

J  jury. 


Where 
.several 
indicted 
together. 


Indictment 
against 
body  cor- 
porate. 


The  appli- 
cation. 


The  necessity  for  a  ^  ieu  has  of  Itself  been  considered  a  sufEcienl 
ground  (1). 

I  n  cases  of  misdemeanour  the  fad  of  a  special  jury  being  requir<  d 
lias  also  been  considered  of  itself  a  sufEcienl  ground  lu  treason 

or  felony  a  special  jury  cannot  be  had.  Where  a  prosecution  was  an 
unusual  one,  instituted  at  the  suit  of  the  Crown,  whose  officers 
would  attend  to  prosecute,  and  the  defendant  on  that  account 
desired  the  assistance  of  King's  Counsel  and  a  special  jury,  the 
Court  granted  a  writ  (a). 

Where  there  are  several  defendants,  the  writ  will  issue  at  the 
instance  of  any  one  of  them,  and  a  procedendo  will  not  be  granted 
on  the  ground  of  its  being  issued  by  one  or  some  only  of  the 
d<  fendants.  But  the  application  bein»-  so  made  will  guide  the 
discretion  as  to  the  grant  or  refusal  of  the  writ  (4) ;  and  where  the 
application  has  been  made  at  Chambers,  the  Court  will  not  interfere 
with  the  discretion  of  the  judge  (5).  In  11.  v.  Wilkes  and  others, 
there  were  four  defendants,  all  of  whom  entered  into  a  recognizance 
to  pay  costs  if  convicted;  but  in  a  later  case,  R.  v.  Piper  and  others, 
Hil.  vacation,  18G0,  a  procedendo  was  awarded  by  Willes,  J.,  at 
Chambers  (the  learned  judge's  attention  having  first  been  directed 
to  the  above  case;,  unless  each  defendant  entered  into  a  recognizance 
to  pay  costs  if  convicted,  or  unless  the  defendant  who  obtained  the 
writ  entered  into  a  recognizance  to  pay  costs  in  case  he  or  any  one 
of  the  defendants  were  convicted  (6). 

No  terms  under  the  statute  or  the  C.  0.  Rules  are  imposed  upon 
those  defendants  who  are  not  parties  to  the  certiorari,  and  such 
defendants  are  consequently  in  th9  same  position  as  if  the  indict- 
ment were  removed  by  the  prosecutor;  that  is  to  say,  they  are  not 
required  to  enter  into  any  recognizance  to  prosecute  the  writ,  and 
are  not  liable  to  costs  under  the  statutes  or  rules  regulating  the 
certiorari ;  but  they  may  be  held  to  bail  to  appear  and  answer 
according  to  the  course  of  the  Court  (see  post,  p.  26). 

When  an  indictment  has  been  found  against  a  company  or  other 
corporate  body,  not  empowered  to  appear  in  the  Court  below  by 
solicitor  or  by  one  of  its  officers,  it  must,  for  the  purpose  of  trial,  be 
removed  into  the  K.  B.  D.,  where  the  defendants  may  appear  by 
solicitor  (7).  In  such  cases  an  affidavit  setting  out  the  finding  of  the 
indictment,  and  the  inability  of  the  defendants  to  appear  in  the 
Court  below  by  solicitor,  will  be  sufficient  upon  which  to  obtain  the 
writ,  the  restrictions  upon  the  removal  of  indictments  contained  in 
Rr.  13,  15,  not  applying  to  them.  In  such  case  the  writ  will  be 
granted  as  a  matter  of  course  upon  an  ex  parte  application,  and  be 
effective  without  the  recognizance  required  in  other  cases  (see  post, 

Affidavits  having  been  prepared  as  above  directed,  the  application, 


(')  7.1.  v.  Tradgeley  as  I  Sess.  Gas.  180. 

.  v.  Fox,  29  May,  1860,  per  Hill,  J.,  after  taking  time  to  consider. 
R.  v.  Jeffs,  9  Jur.  580,  B.  C. 
(4)  R.  v.  i  others,  4  Ad.  &  E.  513  ;  1  II.  &  W".  741. 

(s)  R.  v.   Wilkt  <  and  oth,  rs,  25  L.  J.  Q.  B.  47. 

(G)  See  11.  v.  ./  m  11,  26  L.  J.  Q.  B.  177  ;   7  E.  &  B.  140  ;  R.  v.  Foulkcs  and  others, 
1  L.  M.  &P.  7-20.     Cf.  also  R.  11. 

(7)  11.  v.  Birmingham  Rail.  Co.,  3  Q.  B.  223  ;  5  Jur.  40  ;  9  C.  &  P. 

478  ;  11.  v.  Manchester  (Mayor,  §c),  7  E.  &  B.  458.     See  also  R.  13. 
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if  rnado  during-  the  sittings,  and  when  a  Divisional  Court  is  sitting,       [  B-  13  ] 
must  be  made  to  the  Divisional  Court,  taking  ex  parte  motions  on 
the  Crown  side  ;  but  if  made  in  Vacation,  or  when  there  is  no  sitting 
of  a  Divisional  Court,  it  may  bo  made  to  judge  at  Chambers. 

If  the  application  be  to  the  Divisional  Court,  it  should  be  made  Application 
by  counsel  ('),  who  must  state  the  grounds  on  which  he  moves,  and  in  Court. 
hand  the  affidavit  in  support  to  the  officer  of  the  Court  on  the  Crown 
side,  with  a  2s.  6d.  stamp  affixed  or  impressed.  The  motion  must 
be  for  an  order  nisi,  calling  on  the  opposite  party  to  show  cause 
why  the  writ  should  not  issue  (R.  12,  ante,  p.  15),  unless  the  Court 
from  special  circumstances  directs  the  writ  to  issue  forthwith,  when 
the  order  is  absolute  in  the  first  instance,  either  ex  parte  or  other- 
wise, as  the  Court  may  direct  (lb.). 

When  an  order  nisi  is  granted,  it  must  be  drawn  up  at  the  Crown 
Office  (2),  entered  for  argument  in  the  Crown  paper  (3),  and  a  copy 
thereof  served  upon  the  parties  named  therein  to  have  notice  (as  to 
service,  see  R.  128,  post,  p.  292).  Counsel  must  be  instructed  to 
move  to  make  the  order  absolute  in  the  usual  manner,  and  when 
made  absolute  the  Court  will  fix  the  amount  of  the  recognizances  to 
be  entered  into  pursuant  to  R.  14  or  15,  infra,  according  to  which- 
ever rule  may  apply. 

If  the  application  be  to  a  judge  at  Chambers  (which  can  only  be  Application 
in  vacation,  or  when  there  is  no  sitting  of  a  Divisional  Court),  it  at  Chambers, 
must  be  by  summons  (E.  12,  ante).  This  cannot  be  issued  without 
the  leave  of  a  judge  upon  an  ex  parte  application  (R.  206,  post, 
p.  390).  The  application  as  upon  a  motion  in  Court  (supra),  must 
be  supported  by  an  affidavit  showing  grounds  for  the  removal,  and 
if  a  summons  be  granted  it  will  be  drawn  up  and  issued  at  the 
Crjwn  Office  (R.  265,  post,  p.  390  ;  Form  of  Summons,  No.  3,  post, 
p.  502),  where  the  affidavit  must  be  filed  (R.  8).  The  affidavit  will 
recpiire  a  2s.  6d.  stamp,  and  the  summons  a  3s.  stamp,  affixed  or 
impressed.  The  summons  must  be  entered  in  the  judge's  list,  and 
served  upon  the  party  to  show  cause  (as  to  service,  see  R.  128,  post, 
p.  292).  When  the  judge  grants  an  order  for  a  writ  (Form  No.  4, 
post,  p.  503),  such  order  must  be  drawn  up  at  the  Crown  Office  in 
the  same  manner  as  the  summons  (supra),  and  bear  a  6  s.  stamp. 
The  judge  will  either  fix  the  amount  of  the  recognizance,  or  refer  it 
to  the  Master  of  the  Crown  Office  to  fix  as  upon  an  application  in 
Court,  supra. 

The  judge  may,  if  he  thinks  fit  under  special  circumstances,  grant 
an  order  for  the  writ  in  the  first  instance  without  the  issue  of  a 
summons,  either  ex  parte  or  otherwise  (R.  12,  supra). 

When  a  writ  has  been  refused  by  one  judge,  application  may  not  Renewed 
be  made  to  another  for  the  same  purpose  without  informing  him  of  application, 
the  previous  application ;  but  a  renewed  application  may  be  made 
to  the  same  or  another  judge  upon  additional  affidavits  (4). 

An  order  that  a  writ  of  certiorari  do  issue  having  been  granted,  The  writ. 

(')  Formerly  a  party  was  not  allowed  to  move  in  person,  but  of  late  years  this 
rule  has  occasionally  been  relaxed.     See  also  post,  p.  ;">2. 

(2)  A  5s.  stamp  must  be  affixed  to  the  order. 

(3)  Upon  payment  of  11.  hearing  fee  on  impressed  pracipe. 

(4)  But  cf.  R.  v.  Barton,  9  Dowl.  1021. 
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[  E.  13  ]  it  musl  be  drawn  up  at  the  Crown  Office   id  like  manner  as  the 

order  him",  but  it  La  unnecessary  to  Berve  ii  upon  anyone.  The 
writ  must  be  prepared  by  the  solicitor  or  part}  issuing  it  (R.  210, 
post,  p.  303),  according  to  Form  No.  7,  post,  p.  504;  or  if  to 
remove  an  indictment  from  the  Central  Criminal  Court,  according 
to  Form  No.  8,  post,  p.  504.  It  must  be  made  returnable  forthwith 
R.  213,  post,  p.  303);  dated  the  day  on  which  it.  is  issued,  and 
tested  a1  the  Royal  Courts  of  Justice  in  the  name  of  the  Lord  Chief 
Justice  R.  212,  post,  p.  303).  It  must  l>e  indorsed  (a)  with  the 
words   "By   older    of    the    Court,"   if    so,    or   "By   order   of    the 

Honourable  Mr.  Justice  ,"  if  granted  at    Chambers;    b   with 

the  name  of  the  party  at  whose  instance  the  writ  is  issued;  (c)  in 
cases  in  which  recognizances  are  required,  the  amount  of  the 
recognizance  ordered  to  be  given;  and  d  with  the  name  and 
address  of  the  solicitor  or  party  by  whom  it  is  issued  (B.  210,  cf. 
Forms  Nos.  7  and  8,  post, -p.  504).  Et  will  then  be  issued  at  theCrown 
Office  (II.  209,  post,  p.  303),  and  a  :')s.  impressed  precipe  will  be 
required. 

Although  theindictm*  nt  or  record  to  be  removed  may  be  described 
in  the  certiorari  in  very  general  terms,  it  must  he  described  correctly. 
Any  material  variance  will  invalidate  the  writ,  as  if  it  mention  an 
indictment  against  A.  B.  and  others,  and  the  indictment  be  against 
A.  B.  and  one  other  only  ('). 
Lodging  A  recognizance,  having  been  duly  acknowledged  and  signed  (see 

the -writ.  Br.    14 — 17,   infra),  must    be  lodged,  together  with  the  certiorari, 

with  the  clerk  of  the  peace,  clerk  of  assize,  or  other  clerk  of  the 
Court  from  which  the  indictment  is  to  be  removed,  which  must  be 
done  before  the  jury  is  sworn  for  the  trial,  or  it  will  be  too  late  to 
prevent  the  trial  from  proceeding  r).  It  has  no  effect  till  it  reaches 
the  officer  known  to  have  the  custody  of  the  record  (3).  So,  if  a 
certiorari  be  not  lodged  before  the  return  day,  if  it  be  made  return- 
able on  a  day  certain,  it  will  he  of  no  effect  (');  or  if  it  be  lodged 
without  a  proper  recognizance,  it  will  not  be  any  ground  for  a 
supersedeas  to  the  proceedings  below,  and  ought  not  to  be  allowed 
by  the  Court  below  (see  note  ('-')  to  B.  16,  infra),  which  should 
proceed  to  the  trial  of  the  indictment,  as  if  such  writ  had  not  been 
awarded  (5) ;  but  in  such  cases  a  return  should  nevertheless  be  made 
to  the  certiorari,  stating  the  cause  why  it  is  not  obeyed  (6).  So, 
where  a  defendant  was  indicted  before  justices  of  the  peace,  and 
pleaded  not  guilty,  and  after  the  jury  were  gone  out  to  consider 
their  verdict,  he  delivered  a  certiorari,  and  the  justices  made  a 
return  of  the  verdict,  it  was  held  good,  and  that  the  certiorari  could 
not  be  allowed  after  the  jury  was  sworn  (7). 
The  return.  The  clerk  of  the  peace,  or  clerk  of  the  assize  or  other  Court  usually 

makes  the  return  in  the  name  of  the  justices  to  whom  the  writ  is 
directed,  indorsing  the  certiorari  in  the  following  manner  :  — 

(>)  2  Hawk.- P.  C.  c.  27,  s.  70  et  seq.  8th  ed.  p.  414  ;   1  Salk.  1  Hi  -151. 
I      See  60  Geo.  III.  c.  4,  s.  ■>.  rep.  ;  2  Hawk.  P.  C.  8th  ed.  c.  27,  s.  59;  R.  v. 
Dixon,  1  Salk.  150  ;  and  cf.  43  Eliz.  c.  5. 
/;.  v.  Chast  more,  12  Jur.  11. 
■    2  Hawk.  P.  C.  c  27.  s.  .vi. 

(3)  R.  1G,  post,  p.  2;..     Cf.  Ibid.,  and  II.  v.  Boihell,  1  Salk.  1  19. 
(6)  2  Hawk.  P.  C.  c.  27. 
(;)  U.  v.  North,  1  Sulk.  143;   B.  v.  Dixon,  ibid.  150, 


FOR  INDICTMENTS. 


23 


The  execution  of  this  writ  appears  by  the  schedules  hero-       [  E.  13  ] 
unto  annexed. 

The  answer  of  A.  B.,  one  of  the  justices  within  mentioned. 
Signed  and  sealed  by  one  of  the  Justices  ; 
or  a  seal  is  sufficient  (*). 

The  clerk  of  the  C<  urt  then  annexes  the  original  indictment  with  the 
caption  {i.e.,  the  record  of  the  finding  of  the  indictment,  vide  Form 
No.  ccxxiii.,  p.  605),  and  the  recognizance,  and  depositions,  if 
any,  with  their  exhibits,  and  then  returns  them  to  the  Crown  Office 
to  be  there  filed  (2). 

The  return  should  be  made  as  soon  as  possible  after  the  writ  and  Order  to 
recognizances  have  been  duly  lodged,  and  if  the  return  be  not  made  return, 
in  due  or  proper  time,  an  order  of  course  may  be  obtained  at  the 
Crown  Office  (R.  214,  post,  p.  304),  requiring  the  return  to  bo  made 
within  four  days  next  after  service  of  such  order,  if  served  in 
London  or  Middlesex,  and  within  eight  days  in  all  other  eases 
(R.  214,  post,  p.  304).  If  that  order  be  not  obeyed,  the  party  dis- 
obeying it  will  be  in  contempt,  and  an  attachment  may  be  applied 
for  against  him.     See  "  Attachment,"  post. 

If  a  certiorari  has  been  directed  to  the  party  not  having  posses- 
sion of  the  proceeding  to  be  removed,  and  such  party  makes  a 
return  to  that  effect,  leave  should  be  obtained  from  the  Court  or  a 
judge  before  issuing  a  fresh  writ.  Upon  an  application  under  such 
circumstances,  the  Court  granted  a  rule  nisi  only  in  the  first 
instance  (J). 

Should  insufficient  recognizances  have  been  given  the  Court  may 
discharge  them  and  compel  better  to  be  put  in  (4). 

If  either  party  is  dissatisfied  with  the  removal,  and  conceives  the  Procedendo. 
certiorari  to  have  been  obtained  by  misrepresentation,  or  to  have  issued 
illegally  or  improvidently,  or  if  the  conditions  of  the  recognizance 
have  not  been  complied  with  (after  service  of  an  order  requiring 
the  performance),  or  if  the  writ  be  unduly  returned,  application 
niay  be  made  to  the  Court  or  a  judge  to  take  the  return  off  the  file 
and  to  award  a  writ  of  procedendo  (5),  with  a  stay  of  the  proceedings 
in  the  meantime  if  necessary.  Although  it  is  in  the  discretion  of  the 
Court  or  judge  to  grant  the  application  in  the  first  instance  without 
calling  upon  the  opposite  party  by  order  nisi  or  summons  to  show 
cause  (G),  it  is  not  usual  to  do  so.  If  made  to  the  Court,  the  applica- 
tion must  be  on  the  motion  of  counsel  (").  Upon  hearing  the  parties 
on  both  sides,  the  Court  or  judge  will,  at  their  discretion,  either 
discharge  the  order  nisi  or  summons  or  make  it  absolute,  or  require 
further  or  better  bail  to  be  put  in  ;  or  if  bad  or  insufficient  bail  be 

(!)  See  2  Hawk.  P.  C.  c.  27,  s.  70. 

(2)  R.  112,  post,  p.  289  ;  R.  214,  post,  p.  304. 

(')  Ex  parte  Murray  Bale,  6  June,  1872. 

(*)  R.  v.  Hooper,  1  Chit.  R.  491. 

(5)  It.  v.  Wakefield  and  others,  1  Burr,  at  p.  488;  R.  v.  Glace,  4  Burr.  2459; 
R.  v.  Scai/c,  18  Q.  B.  773  ;  21  L.  J.  M.  C.  221  ;   17  Jur.  232. 

(8)  R.  v.  Scaife,  supra. 

(7)  R.  v.  Williams,  Trin.  Term,  1869,  in  which  case  the  Court  refused  to  allow 
the  prosecutor  in  person  to  make  the  motion.  Cf.  R.  v.  Lancaster,  1  Ch.  R.  602; 
Pitt,  Ex  parte,  2  Dowl.  439—527;  and  see  A  Solicitor,  In  re,  (1903)  2  K.  B.  205  ; 
89  L.  T.  118  ;  72  L.  J.  K.  B.  643 ;   19  T.  L.  R.  368. 


24  CERTIORARI, 

[  F.  14]  put  in,  or  if  the  recognizance  be  not  duly  entered  into,  and  therefore 

bad,  motion  may  be  made  to  quash  the  allowance  and  return  ('),  so 
that  a  fresh  return  may  he  made  upon  proper  recognizances  being 
given. 

In  a  case  where  a  defendant  had  obtained  a  writ  of  certiorari,  and 
•a  ithout  informing  the  prosecutor  thai  lie  had  done  so)  gave  notice 
of  trial  for  a  subsequent  session,  at  which  the  prosecutor  attended 
with  witnesses,  mid  then,  before  the  case  was  called  on,  lodged  Ins 
certiorari,  the  Court  quashed  the  writ  and  ordered  a  procedendo; 
but  it  was  held  that  the  Court  had  no  power  to  give  the  prosecutor 
his  costs  (*). 

Where  a  certiorari  had  been  obtained  by  the  defendant  to  romove 
an  indictment  for  keeping  a  disorderly  house,  a  procedendo  was 
ordered,  on  the  ground  that  the  certiorari  was  taken  away  by 
statute  2~>  Ceo.  II.  c.  36,  and  therefore  had  improvidently  issued  (3). 

When  a  procedendo  is  ordered,  an  order  is  to  be  drawn  up  at 
the  Crown  Office,  the  solicitor  makes  out  the  writ  (for  form,  see 
Appendix.  No.  170,  post,  p.  569),  and  issues  it  as  other  writs  on  the 
Crown  side  ;  it  must  then  be  left  at  the  <  'rown  Office  to  be  annexed 
to  the  certiorari  and  indictment,  which  will  be  transmitted  from 
thence  back  to  the  Court  from  whence  they  came.  The  writ  directs 
the  justices  there  to  proceed,  notwithstanding  the  issuing  of  the 
certiorari,  and  the  recognizance  in  the  King's  Bench  becomes  of 
no  effect. 

Provision  is  made  by  6  Henry  Till.  c.  6,  with  regard  to  prisoners 
charged  with  felony  or  murder,  who,  upon  feigned  and  untrue 
surmises,  may  have  removed  their  bodies,  as  well  as  their  indict- 
ments, into  the  King's  Bench  for  remitting  such  prisoners,  with 
their  indictments,  back  to  the  counties  from  which  they  were 
removed  for  trial. 

For  the  proceedings  in  the  King's  Bench  Division  after  the  return 
to  the  certiorari,  see  "Indictment,"  post,  p.  91. 

Recognizance  R.  14.  No  writ  of  certiorari  for  the  removal  of  an  indictment 
by  defendant.  fu to  the  King's  Bench  Division  at  the  instance  of  a  defendant  or 
defendants  before  trial  had,  shall  he  allowed  by  the  CWrt  to  whom 
it  may  be  directed,  unless  the  defendant  or  defendants,  at  whose 
instance  the  writ  of  certiorari  shall*  have  been  awarded,  shall  have 
entered  into  a  recognizance  before  a  judge  of  the  High  Court,  or 
before  the  Court  before  wrhom  such  defendant  or  defendants  shall 
stand  indicted,  or  before  one  or  more  Justices  of  the  Peace  of  the 
county  or  place  in  which  such  indictment  may  be  found,  or  in 
which  such  defendant  or  defendants  reside,  in  such  sum  and  with 
r  E.  30  1  SQCn  sufficient  sureties  as  the  Court  or  judge  awarding  the  writ 
shall  by  endorsement  on  the  writ,  order  or  direct  conditioned  to 

(')  It.  v.  Jones,  9  Dowl.  505  ;  It.  v.  Dunn,  8  T.  R.  217  ;  S.  v.  Abergele,  5  A.  &  E. 

S.  C.,  1  Nev.  &  Per.  235. 
('-)   /,'.  v.  Wigains,  5  A.  &  E.  554. 
(3)  R.  v.  Hankers,  15  L.  J.  M.  C.  158. 
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appear  and  plead  (and  in  cases  of  felony  in  open  Court)  to  the  [  B,r.  15,  16  ] 
said  indictment,  and  give  notice  of  trial,  and  proceed  to  trial  of  the 
indictment  at  the  next  assizes  to  be  held  for  the  county  wherein 
the  indictment  was  found,  or  if  in  London  or  Middlesex  forthwith 
at  the  sittings  of  the  High  Court  of  Justice,  and  personally  to 
appear  from  day  to  day  at  the  trial  of  such  indictment,  and  if 
necessary  in  the  King's  Bench  Division  of  the  High  Court  of 
Justice,  and  not  depart  till  he  or  they  shall  be  discharged  by  the 
Court,  and  to  pay  the  costs  of  the  prosecution  subsequent  to  the 
removal  of  the  indictment,  if  he  or  they  be  convicted. 

R.  15.  No  writ  of  certiorari  for  the  removal  of  an  indictment  Recognizance 
into  the  King's  Bench  Division  at  the  instance  of  any  prosecutor  yProsecuor- 
(other  than  the  Attorney- General  acting  on  behalf  of  the  Crown 
or  the  prosecutor  of  an  indictment  against  a  body  corporate)  shall 
be  allowed  by  the  Court  to  whom  it  may  be  directed  unless  the 
prosecutor  at  whose  instance  the  writ  of  certiorari  shall  have  been 
awarded,  shall  before  the  allowance  of  such  writ  by  the  Court  to 
whom  it  may  be  directed,  enter  into  a  recognizance  in  the  manner 
and  for  such  sum  as  in  the  preceding  rule,  provided  and  directed, 
conditioned  on  the  return  of  such  writ,  to  make  up  the  record,  and 
give  notice  of  trial  and  proceed  to  trial  of  the  indictment  at  the 
next  assizes  to  be  held  for  the  county  wherein  the  indictment  was 
found,  or  if  in  London  or  Middlesex  forthwith  at  the  sittings  of 
the  High  Court  of  Justice,  and  to  pay  the  costs  of  the  defendant 
subsequent  to  the  removal  of  the  indictment,  if  he  be  acquitted. 

Ordinarily  the  party  moving  is  required  to  give  a  recognizance 
in  the  sum  of  3001.  with  two  sureties  of  1501.  each  (for  forms  and 
conditions  of  the  recognizance,  see  Nos.  10  and  11,  post,  p.  506),  but 
this  is  necessarily  subject  to  modification,  according  to  the  mag- 
nitude or  otherwise  of  the  case,  and  the  Court  sometimes  refers  it 
to  the  Master  of  the  Crown  Office  to  settle  the  amount. 

R.  16.  If  the  person  at  whose  instance  any  writ  of  certiorari  for  Certiorari 
the  removal  of  an  indictment  shall  have  been  awarded,  shall  not  "iiowed8 
before  the  allowance   thereof  enter   into  a  properly  conditioned  without 
recognizance,    the    Court   to    which    such  writ   or  order   may  be      .  * 
directed  shall  proceed  to  the  trial  of  the  indictment,  as  if  such  writ 
had  not  been  awrarded. 

The  allowance  of  the  writ  means  by  the  person  to  whom  it  is 
directed  (:). 

(])  R.  v.  Abergele,  5  A.  &  E.  795  ;  R.  v.  Dunn,  8  T.  R.  217  ;  R.  v.  Jones,  9  Dowl. 
P.  C.  504. 
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The  recog- 
nizance. 


],Yi  ■■!'.'- 

iiiz  ince  by 
defendants 
not  parties 

to  removal. 


Recognizance 
by  corporate 
bodies. 


Where  the  writ  of  certiorari  is  issued  at  the  instance  of  the 
Attorney-General  on  behalf  of  the  Crown,  or  the  prosecutor  of  an 
indictmenl   against  a   body  corporate,  no  n  ■  <•  is  necessary 

iJ.  1 ."»,  supra  |  ('). 

Every  other  person  at  whose  instance  a  certiorari  to  remove  an 
indictment  is  granted,  whether  prosecutor  or  defendant,  must  enter 
into  a  recognizance  in  such  amounl  and  with  such  sureties  as  the 
( lourl  or  judge  shall  order  by  indorsemenl  on  the  writ,  the  conditions 
of  which  are  imposed  by  Rr.  1  1,  15,  pp.  24,  25  (2),  and  are  set  out 
in  the  Forms  Nos.  10,  11,  12,  post,  pp.  506,  507. 

Where  one  of  six  defendants  a1  whose  instance  a  certiorari  had 
been  obtained  absconded  after  the  granting  of  the  writ  but  before 
he  had  given  the  required  recognizance,  the  Court  subsequently 
allowed  the  indictment  to  be  removed  at  the  instance  of  three  only 
of  the  defendants,  making  them  responsible  for  the  others  (3). 

When  defendants  are  in  custody  for  want  of  bail  to  answer  an 
indictment,  which  has  been  removed  at  the  instance  of  some  other 
of  the  defendants  (4j,  they  must  be  detained  in  custody  until  they 
shall  have  given  the  like  recognizances  as  have  been  given  by  the 
defendants  removing  the  indictment,  or  such  other  recognizance  as 
may  be  ordered  by  the  Court  or  a  judge.  The  recognizances  of  the 
defendants  who  are  not  parties  to  the  removal  need  not  contain  the 
conditions  for  payment  of  costs,  and  they  are  not  liable  to  be 
estreated  for  not  paying  costs  if  convicted  ;  the  rule  in  that  resp<  ct 
only  applies  to  those  who  sue  out  the  writ.  As  the  certiorari  has 
the  effect  of  discharging  any  recognizances  which  may  have  been 
given  previous  thereto  (see  post,  p.  90),  if  the  gravity  of  the 
charge  requires  it,  the  Court  or  judge  granting  the  writ  should  be 
asked  to  order  that  such  defendants  give  fresh  bail  to  appear  and 
answer  in  the  High  Court,  the  amount  of  which,  if  they  have  already 
been  held  to  bail  in  the  Court  below,  is  usually  fixed  at  the  same 
amount  (5). 

If  a  defendant  who  is  indicted  for  felony,  and  is  in  custody, 
obtains  a  certiorari,  he  must  enter  into  a  recognizance  and  find 
sureties  as  prescribed  by  Ii.  14,  as  in  cases  of  misdemeanour,  but 
he  will  not  as  in  misdemeanour  be  entitled  to  be  discharged  out  of 
custody  upon  giving  such  recognizance,  without  the  express  order 
of  the  ( !ourt  or  a  judge  to  that  effect  either  at  the  time  of  granting 
the  certiorari  or  upon  a  separate  application  for  bail,  as  in  other 
cases. 

When  inhabitants,  &c.  and  other  large  quasi  corporate  bodies  are 
required  to  give  recognizances,  and  it  is  impracticable  for  the  whole 
body  to  enter  into  the  recognizance,  it  is  the  practice  to  allow  one 
member  of  the  body,  on  behalf  of  himself  and  the  rest  of  the  body, 


(')  Cf.  16  Vict.  c.  30,  8.  5,  now  repealed,   and  E. 
E.  &B.  453;   2G  L.  J.  M.  C. 


v.   Manchester    Mayor,  §c.  ,  7 


(2)  And  see  5  &  6  Will.  &  Mary,  <•.  11.  8.  5,  as  to  indictments  for  non-repair  of 
highways,  &c.  from  Quarter  Sessions,  still  unrepealed. 

(3)  ]'.  v.  Brinsmead  and  others,  H2  J.  P.  56. 

']   A.s  to  re<  ognizance  where  indictment  is  removed  by  one  of  several  defendants, 
see  anle,  p.  20. 

(5)  It.  v   James,  IS  June,  1896. 
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to  acknowledge  (')  with  such  sureties  as  may  be  required.  There  is  [  B.  17  ] 
authority  to  show  that  a  corporate  body  cannot  enter  into  a  recog- 
nizance (3) ;  unless,  indeed,  it  be  by  power  of  attorney  (3) ;  but  in 
such  cases  also  it  is  the  practice  to  allow  such  bodies  to  enter  into 
recognizances  in  the  manner  above  stated,  i.e.,  by  one  member  of 
the  corporation  on  behalf  of  himself  and  the  other  members.  It 
has,  however,  been  said  that  this  is  not  a  compliance  with,  but  an 
evasion  of,  the  enactments  requiring  the  recognizances  (4). 

The  recognizance  must  be  made  out  by  the  solicitor,  according  to  Form  of 
Form  No.  10,  when  the  writ  issues  at  the  instance  of  the  prosecutor,  recognizance. 
and  according  to  Form  No.    11   or  12,  post,   p.  506,    when  at  the 
instance  of  the  defendant  or  defendants.     It  must  be  acknowledged  How  acknow- 
by  the   party  and   his    sureties,   who   should   be   householders,  as  ledged. 
provided  by  Ti.  14,  supra. 

When   there   are   several   defendants   there  must  be  a  separate  When  more 
recognizance  for  each  defendant,  whose  name  is  marked  on  the  back  '"an  one 
of  the  writ  as  a  party  at  whose  instance  it  is  sued  out.  e  en        ' 


R.  17.  The  provisions  of  Rules  12,  -13,  14,  15,  and  16,  shall  in  Order  for 
like  manner  apply  in  the  case  of  a  removal  of  an  indictment  into  removal- 
the  King's  Bench  Division  before  trial  had  by  Order  without  writ 
of  certiorari  when  such  writ  may  not  be  required  or  used. 

Now  that  by  the  16th  section  of  the  Judicature  Act,  1873  (36  &  37  Order  in  lieu 
Vict.  c.  66),  the  Courts  of  Oyer  and  Terminer  and  Gaol  Delivery  of  certiorari. 
(see  note  (2),  ante,  j).  15)  are  made  part  of  the  High  Court,  and  their 
jurisdiction  is  vested  in  it,  indictments,  records  and  orders  of  those 
Courts  may  be  removed  into  the  King's  Bench  Division  by  simple 
order  without  any  writ  of  certiorari,  and  provision  has  been 
made  by  this  rule  to  meet  this  mode  of  procedure,  but  this 
is  a  course  not  usually  adopted.  Upon  an  indictment  for 
murder  the  jury  returned  a  special  verdict;  the  record  was 
brought  into  the  King's  Bench  Division  in  pursuance  of  an  order 
for  that  purpose  without  a  certiorari  ;  Lord  Coleridge,  C.  J.,  in 
delivering  judgment,  said,  "An  order  of  the  Court  has  been 
made  to  bring  the  record  from  one  part  of  the  Court  into  this 
Chamber,  which  is  another  part  of  the  same  Court "  (5).  But 
the  Court  did  not  by  this  decision  intend  to  say  that  they  had 
no  longer  jurisdiction  to   grant  a  certiorari  (6).     On  the  contrary, 

it    llUS     OTOV    Cl'lK.O     l.OOl,     fll/l     ,„.,>.-, ,     ,,„,...+;....     *-.-.     i,..     „~„     _£    J.L- 


R.  17a. — (a)  Appeals  under  the  Criminal  Appeal  Act,  1907, 
s.  20  (3),  from  convictions  on  highway  indictments,  shall  be  set 
down  and  entered  at  the  Crown  Office. 

(b)  On  the  setting  down  of  an  appeal  under  the  Criminal 
Appeal  Act,  1907,  s.  20  (3),  if  the  indictment  has  not  already  been 
removed  into  the  King's  Bench  Division  for  the  purpose  of  trial, 
a  writ  of  certiorari  shall  be  issued  to  the  appellant,  as  a  matter  of 
course,  to  remove  the  indictment  and  all  things  touching  the  same 
into  the  King's  Bench  Division  for  the  purpose  of  appeal  to  the 
Court  of  Appeal  without  any  order  or  recognizances. 
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[  R.  16  ] 


The  recog- 
nizance. 


Recog1- 
nizance  by 
defendants 
not  parties 

to  removal. 


Where  the  writ  of  certiorari  is  issued  al  the  instance  of  the 
At:  irney-General  on  behalf  of  the  Crown,  or  the  prosecutor  of  an 
indictmeni  against  a  body  corporate,  no  recognizance  is  necessary 
(see  R.  15,  supra)  ('). 

Every  other  person  at  whosi  ce  a  certiorari  to  remove  an 

indictmeni  is  granted,  whether  prosecutor  or  defendant,  must  enter 
into  a  recognizance  in  sue!)  amount  and  with  such  sureties  as  the 
( !ouri  or  judge  shall  order  by  indorsement  on  iii"  writ,  the  conditions 
of  which  are  imposed  by  Rr.  1  I,  1"',  pp.  24,  '_'•">  ."- .,  and  are  set  out 
in  the  Forms  Nos.  10,  11,  12,  post,  pp.  506,  507. 

Where  one  of  six  defendants  at  whose  instance  a  certiorari  had 
been  obtained  absconded  alter  the  granting  of  the  writ  but  before 
he  had  given  the  required  recognizance,  the  Court  subsequently 
allowed  the  indictment  to  be  removed  at  the  instance  of  three  only 
of  the  defendants,  making  them  responsible  for  the  others  (3). 

When  defendants  are  in  custody  for  want  of  bail  to  answer  an 
indictment,  which  has  been  removed  at  the  instance  of  some  other 
of  the  defendants  (*),  they  must  be  detained  in  custody  until  they 
shall  have  given  the  like  recognizances  as  have  been  given  by  the 
defendants  removing  the  indictment,  or  such  other  recognizance  as 
may  be  ordered  by  the  Court  or  a  judge.  The  recognizances  of  the 
defendants  who  are  not  parties  to  the  removal  need  not  contain  the 
conditions  for  payment  of  costs,  and  they  are  not  liable  to  be 
estreated  for  not  paying  costs  if  convicted  ;  the  rule  in  that  respect 
only  applies  to  those  who  sue  out  the  writ.  As  the  certiorari  has 
the  effect  of  discharging  any  recognizances  which  may  have  been 
given  previous  thereto  (see  post,  p.  90),  if  the  gravity  of  the 
charge  requires  it,  the  Court  or  judge  granting  the  writ  should  be 
ask  ed  to  order  that  such  defendants  give  fresh  bail  to  appear  and 
answer  in  the  High  Court,  the  amount  of  which,  if  they  have  already 
been  held  to  bail  in  the  Court  below,  is  usually  fixed  at  the  same 
amount  (5). 

If  a  defendant  who  is  indicted  for  felony,  and  is  in  custody, 
obtains  a  certiorari,  he  must  enter  into  a  recognizance  and  find 
sureties  as  prescribed  by  R.  14,  as  in  cases  of  misdemeanour,  but 
he  will  not  as  in  misdemeanour  be  entitled  to  be  discharged  out  of 
custody  upon  giving  such  recognizance,  without  the  express  order 
of  the  Court  or  a  judge  to  that  effect  either  at  the  time  of  granting 
the  certiorari  or  upon   a  separate  application  for  bail,  as  in  other 


o  na.v.  ci  >r,  'i  ir.il  <■  bodies  are 
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to  acknowledge  (')  with  such  sureties  as  may  be  required.  There  is  [  ^.  17  ] 
authority  to  show  that  a  corporate  body  cannot  enter  into  a  recog- 
nizance [') ;  unless,  indeed,  it  be  by  power  of  attorney  (3) ;  but  in 
such  cases  also  it  is  the  practice  to  allow  such  bodies  to  enter  into 
recognizances  in  the  manner  above  stated,  i.e.,  by  one  member  of 
the  corporation  on  behalf  of  himself  and  the  other  members.  It 
has,  however,  been  said  that  this  is  not  a  compliance  with,  but  an 
evasion  of,  the  enactments  requiring  the  recognizances  (4). 

The  recognizance  must  be  made  out  by  the  solicitor,  according  to  Form  of 
Form  No.  10,  when  the  writ  issues  at  the  instance  of  the  prosecutor,  recognizance, 
and  according  to   Form  No.    11  or  12,  po.sf,   p.  506,    when  at  the 
instance  of  the  defendant  or  defendants.     It  must  be  acknowledged  How  acknow- 
b}r  the   party  and   his    sureties,   who   should   be   householders,  as  ledged. 
provided  by  Ft.  14,  supra. 

When   there    are   several   defendants   there  must  be  a  separate  "When  more 
recognizance  for  each  defendant,  whose  name  is  marked  on  the  back  *kan  one 
of  the  writ  as  a  party  at  whose  instance  it  is  sued  out.  e  en  an  ' 


K>.  17.  The  provisions  of  Rules  12,  13,  14,  15,  and  16,  shall  in  Order  for 
like  manner- apply  in  the  case  of  a  removal  of  an  indictment  into  removal- 
the  King's  Bench  Division  before  trial  had  by  Order  without  writ 
of  certiorari  when  such  writ  may  not  be  required  or  used. 

Now  that  by  the  16th  section  of  the  Judicature  Act,  1873  (36  &  37  Order  in  lieu 
Vict.  c.  66),  the  Courts  of  Oyer  and  Terminer  and  Gaol  Delivery  of  certiorari. 
(see  note  ('-),  ante,  p.  15)  are  made  part  of  the  High  Court,  and  their 
jurisdiction  is  vested  in  it,  indictments,  records  and  orders  of  those 
Courts  may  be  removed  into  the  King's  Bench  Division  by  simple 
order  without  any  writ  of  certiorari,  and  provision  has  been 
made  by  this  rule  to  meet  this  mode  of  procedure,  but  this 
is  a  course  not  usually  adopted.  Upon  an  indictment  for 
murder  the  jury  returned  a  special  verdict;  the  record  was 
brought  into  the  King's  Bench  Division  in  pursuance  of  an  order 
for  that  purpose  without  a  certiorari  ;  Lord  Coleridge,  C.  J.,  in 
delivering  judgment,  said,  "An  order  of  the  Court  has  been 
made  to  bring  the  record  from  one  part  of  the  Court  into  this 
Chamber,  which  is  another  part  of  the  same  Court "  (5).  But 
the  Court  did  not  by  this  decision  intend  to  say  that  they  had 
no  longer  jurisdiction  to  grant  a  certiorari  (tf).  On  the  contrary, 
it  has  ever  since  been  the  common  practice  to  make  use  of  the 
writ  of  certiorari  in  preference  to  the  order. 

(])  See  R.  v.  Abergele,  5  A.  &  E.  795. 

(:)  Moore,  68. 

(')  See  Cortis  v.  Kent  Waterworks  Co.,  7  B.  &  C.  at  p.  331  ;  Cane  of  Mayor  of 
Lincoln,  Benl.  D.  121  ;  Burghill  v.  Archbishop  of  York,  1  Ld.  llaym.  79  ;  Com.  Dig. 
Franchise  (F.  14). 

(4)  R.  v.  Manchester,  7  E.  &  B.  at  p.  459  ;  Southern  Counties  Deposit  Femk  v. 
Boater,  73  L.  T.  155  ;   11  T.  L.  B,  568  ;  59  J.  F.  536. 

(5)  R.  v.  Budleij,  14  Q.  B.  D.  273  ;  S.  C,  54  L.  J.  M.  C.  32. 

(6)  R.  v.  Brooke,  59  J.  P.  6  ;   11  T.  L.  R.  163. 
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[  Rr.  18, 19  ]  J^  18.  Every  writ  of  certiorari  for  removing  an  indictment 
Removal  from  from  the  Centra]  Criminal  Courl  shall  specify  the  county  or  juris- 
diction in  whioh  the  same  shall  be  tried,  and  a  jury  shall  be  sum- 
moned  and  the  trial  proceed  in  the  same  manner  in  all  respects  as 
if  the  indictment  had  been  originally  preferred  in  that  county  or 
jurisdiction  (1). 

It  is  not  necessary  that  the  county  or  place  named  should  corre- 
spond to  the  county  or  place  where  the  alleged  offence  was  com- 
mitted (-),  provided  it  be  a  county  or  place  comprised  in  the  juris- 
diction  of  the  Central  Criminal  Court.  Upon  a  trial  had  by  jurors 
summoned  from  the  jurisdiction  named  in  the  writ,  the  same  issues 
may  be  tried  that  would  otherwise  have  been  tried  in  the  Central 
Criminal  Court  ;  as  where  an  indictment  contained  two  counts,  ono 
alleging  an  offence  in  Condon,  the  other  an  offence  in  Middlesex, 
and  the  certiorari  directed  the  trial  to  be  had  in  Middlesex,  it  was 
held  that  the  trial  of  both  counts  was  properly  had  in  Middlesex  (*). 

Certiorari  for  Removal  into  Central  Criminal  Court. 

R.  19.  An  application  for  an  order  that  an  indictment  or 
inquisition  removed  into  the  King's  Bench  Division  shall  be 
tried  at  the  Central  Criminal  Court,  or  a  motion  to  remove  an 
indictment  or  inquisition  by  certiorari  into  the  Central  Criminal 
Court  for  trial  under  19  Vict.  c.  16,  shall,  during  the  sittings,  be 
t  '  J  made  to  the  King's  Bench  Division  by  motion  for  an  order  nisi ; 
and  in  the  vacation,  when  there  is  no  sitting  of  a  Divisional 
Court,  to  a  j  udge  at  Chambers  for  a  summons ;  and  the  order 
may  be  made  absolute  or  granted  upon  such  terms  as  to  recog- 
nizance or  otherwise  as  the  Court  or  judge  may  consider  reasonable. 

It  will  be  observed  that  the  above  ride  only  applies  to  applications 
under  19  Vict,  c  16  (Palmer's  Act).  There  are  other  Acts  of 
Parliament  under  which  indictments  may  be  so  removed,  such  as 
the  Central  Criminal  Court  Act,  1834  (4  &  5  Will.  IV.  c.  36);  the 
Homicides  Act,  1862  (25  &  26  Vict.  c.  65),  and  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51),  s.  5, 
which  are  not  mentioned  in  the  rule,  but  the  procedure  to  be 
followed  is  the  same. 

By  s.  1  of  Palmer's  Act,  the  Court  or  a  judge  may  order  that 
any  indictment  already  removed  into  the  King's  Bench  Division  be 
tried  at  the  Central  Criminal  Court  (4),  and  s.  2  provides  for  the 
transmission  of  any  such  indictment  with  the  depositions  to  the 
proper  officer  of  that  Court. 

(')  This  Rule  is  the  same  as  R.  41  of  the  Rules  of  1886,  whicn  was  taken  from 
9  &  10  Vict.  c.  24,  s.  3,  since  repealed. 

(3)  R.  v.  Castro,  L.  R.  9  <i.  B.  350  ;  43  L.  J.  Q.  B.  105;  30  L.  T.  320  ;  see  also 
28  L.  T.  342. 

(3)  R.  v.  Castro,  supra. 

(4)  See  It.  v.  Palmer,  5  El.  &  Bl.  at  p.  1030. 
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By  s.  3  of  the  same  Act,  if  it  appear  expedient  to  the  ends  of       [  R.  19  ] 
justice,  the  Court  or  a  judge  may  order  any  person  charged  with  ~ 
any  offence  committed  out  of  the  jurisdiction  of  the  Central  Criminal 
Court  to  be  tried  at  that  Court,  and  thereupon  a  certiorari  shall 
issue  to  remove  the  indictment  into  the  Central  Criminal  Court. 

Under  this  section  an  indictment  was  removed  from  the  Newcastle 
Assizes  on  the  ground  of  local  prejudice  ('),  but  a  similar  applica- 
tion to  remove  a  case  from  the  Liverpool  Assizes  failed,  where 
on  the  first  apprehension  of  the  prisoner,  some  months  before  the 
trial  would  take  place,  certain  articles  had  appeared  in  the  local 
press  (-). 

In  Re  Moross  (*)  the  following  terms  were  imposed,  viz. :  that 
the  defendant  should  pay  all  the  extra  costs  occasioned  by  the 
removal,  and  pay  into  Court  1007.  as  security  for  such  extra  costs. 

Under  s.  16  of  the  Central  Criminal  Court  Act,  1834  (4  &  5 
Will.  IV.  c.  36,  and  see  s.  2  as  to  the  special  jurisdiction  of  the 
Central  Criminal  Court),  the  King's  Bench  Division,  or  any  judge 
thereof,  or  any  commissioner  of  oyer  and  terminer  and  gaol  delivery 
under  that  Act,  being  a  judge  of  the  High  Court  or  the  recorder  of 
the  said  City,  may  grant  a  writ  of  certiorari  or  other  process  for  the 
removal  of  any  indictment  or  presentment  from  the  sessions  of  the 
peace  for  the  Cities  of  London  and  Westminster,  and  the  liberty  of 
the  Tower  of  London,  the  Borough  of  Southwark,  and  the  Counties 
of  Middlesex,  Essex,  Kent,  and  Surrey  into  the  Central  Criminal 
Court  for  trial  in  that  Court  (:i).  It  would  seem  that  even  in  cases 
where  the  certiorari  is  taken  away  if  the  indictment  be  removed 
into  the  Central  Criminal  Court  under  the  provisions  of  this  section, 
it  may  afterwards  be  removed  into  the  King's  Bench  Division  at  the 
instance  of  the  opposite  party,  at  any  rate  (A),  though  this  seemed  to 
be  questioned  in  a  later  case  (5),  in  which  it  was  also  said  that  the 
writ  intended  by  this  Act  was  not  the  ordinary  writ  of  certiorari, 
but  a  special  writ  or  order  in  the  nature  of  a  certiorari. 

Indictments  under  the  Corrupt  Practices  Prevention  Acts  may  by  Corrupt 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  50,  be  Practices 
removed  at  the  instance  of  the  Attorney-General  into  the  Central  Act< 
Criminal  Court. 

By  the  Homicides  Act,  1862  (25  &  26  Vict.  c.  65),  provision  is  Military 
made  for  the  trial  of  persons  subject  to  the  Mutiny  Act  charged  homicide, 
with  the  murder  or  manslaughter  of  any  person  also  subject  to 
that  Act  committed  out  of  the  jurisdiction  of  the  Central  Criminal 
Court  at  that  Court  by  order  of  the  King's  Bench  Division  during 
the  sittings  or  a  judge  in  vacation.  In  such  case  a  writ  of 
certiorari  is  not  required. 

Certiorari  for  Coroners'  Inquisitions,  Depositions,  &c. 
Formerly,  upon  any  application  to  bail  persons  charged  with  For  purposes 
felony,  the  Court  or  judge  on  granting  a  habeas  corpus  and  a  rule 

(^  In  re  Moross,  7  T.  L.  R.  507. 

(2)  11.  v.  liuslon,  11  W.  R.  209. 

(3)  Ex  parte  Wall,  6  T.  L.  R.  374. 

(4)  R.  v.  Brier,  U  Q.  B.  568  ;   19  L.  J.  M.  C.  121. 

(5)  S.  v.  Sill,  Dears.  C.  C.  10. 
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To  quash 

inquisition 


[  R.  19  ]  nisi  or  summons  to  admit  a  defendant  to  bail,  used  to  order  a  writ 
of  certiorari  to  issue  to  bring  up  the  information  or  inquisition 
with  the  depositions.  They  were  transmitted  by  the  coroner  in 
obedience  to  the  writ,  and  according  to  the  return  thereof  to  the 
Court  or  to  the  judge  at  ( 'hambers  for  perusal.  When  the  appli- 
cation was  disposed  of,  these  documents  were  transmitted  to  the 
clerk  of  assize,  or  clerk  of  the  peace  of  the  county,  borough,  or 
place  in  which  the  alleged  offence  appeared  to  have  been  com- 
mitted; but  it  has  now  become  the  general  practice  to  deal  with 
applications  for  bail  without  the  formality  of  bringing  up  the 
prisoners  by  habeas  corpus,  and  without  issuing  a  writ  of  certiorari  ' 
to  bring  up  the  original  depositions  (see  title  "  Bail,"  post,  p.  280)  ; 
consequently  the  certiorari  for  this  purpose  has  fallen  into  disuse ; 
but  it  might  still  be  ■  made  use  of  if  the  necessity  for  it  should 
arise. 

An  inquisition  may  be  removed  for  the  purpose  of  being  quashed 
for  some  defect  apparent  on  the  face  of  it  (J),  either  upon  demurrer 
— which  may  be  considered  the  more  convenient  course  in  doubtful 
cases — or  upon  motion  ;  a  practice  said  by  the  Court,  in  1840, 
then  to  have  prevailed  for  a  century  (2)  ;  and  this  jurisdiction  is 
left  untouched  by  s.  20  of  the  Coroners  Act,  1887  (CO  &  51  Vict. 
c.  71)  <:;). 

The  Criminal  Procedure  Act,  18-31  (14  &  15  Vict.  c.  100),  ss.  24 
and  25,  passed  for  the  purpose  of  avoiding  technical  defects  in 
indictments,  applies  to  inquisitions  for  murder  or  manslaughter 
(s.  30)  ;  also  the  Offences  against  the  Person  Act,  1881  (24  &  25 
Vict.  c.  100),  s.  6,  which  provides  what  is  required  to  be  set  forth 
and  charged  in  an  indictment  for  murder  (4). 

And  further,  by  the  Coroners  Act,  1887  (00  &  51  Vict.  c.  71), 
s.  20,  it  is  enacted  that,  "  If,  in  the  opinion  of  the  Court  having 
cognizance  of  the  ease,  an  inquisition  finds  sufficiently  the  matters 
required  to  be  found  thereby,  and  where  it  charges  a  person  with 
murder  or  manslaughter,  sufficiently  designates  that  person  and 
the  offence  charged,  the  inquisition  shall  not  be  quashed  for  any 
Amendment,  defects,  and  the  Court  may  order  the  proper  officer  of  the  Court  to 
amend  any  defect  in  the  inquisition,  and  any  variance  occurring 


Not  for 

formal 

defects. 


(')  In  re  Culley,  5  B.  &  Ad.  230,  and  authorities  there  cited  ;  Jervis  on  Coroners, 
6th  ed.  p.  54. 

(*)  R.  v.  Brownhw,  11  A.  &  E.  119. 

(3)  It.  v.  Directors  of  Great  Western  Sail.   Co.,  20  Q.  B.  D.  410  ;  57  L.  J.  M.  C. 
:jl  ;  58  J,.  T.  765  ;   ■  16  W.  R.  506. 

(4)  R.  v.  Ingham,  5  B.  &  S.  257  ;   10  Jur.  N.  S.  968. 


FOR  CORONERS    INQUISITIONS.  31 

between  the  inquisition  and  the  evidence  offered  in  proof  thereof,  [  R.  19  ] 
if  the  Court  are  of  opinion  that  such  defect  or  variance  is  not 
material  to  the  merits  of  the  case,  and  that  the  defendant  or  person 
traversing  the  inquisition  cannot  be  prejudiced  by  the  amendment 
in  his  defence  or  traverse  on  the  merits,  and  the  Court  may  order 
the  amendment  on  such  terms  as  to  postponing  the  trial  to  be  had 
before  the  same  or  another  jury  as  to  the  Court  may  seem  reason- 
able ;  and  after  the  amendment  the  trial  shall  proceed  in  like 
manner,  and  the  inquisition,  verdict,  and  judgment  shall  be  of  the 
same  effect,  and  the  record  shall  be  drawn  up  in  the  same  form,  in 
all  respects  as  if  the  inquisition  had  originally  been  in  the  form  in 
which  it  stands  when  so  amended  (1)." 

The  provisions  of  the  foregoing  statutes  do  not,  however,  operate 
to  prevent  the  superior  Court  from  quashing  inquisitions  for  any 
substantial  defect  (2)  either  appearing  on  the  face  thereof  or  shown 
upon  affidavits.  As,  for  instance,  an  inquisition  has  been  quashed 
for  irregularity  because  it  did  not  sufficiently  designate  the  persons 
charged  (3).  An  inquisition  will  be  bad  if  it  be  taken  upon  view 
of  a  portion  only  of  the  body,  as  where,  after  five  years,  the 
coroner  dug  up  a  skull,  which  he  assured  the  jury  he  knew  by  a 
particular  mark  was  the  deceased's  (■"). 

"Where  at  an  inquest  held  upon  the  body  of  a  constable,  who 
received  a  mortal  wound  at  the  hands  of  "  a  person  to  the  jurors 
unknown,"  at  a  public  meeting  assembled  "  to  adopt  preparatory 
measures  for  holding  a  national  convention,"  the  jury  found  a 
verdict  of  justifiable  homicide,  because  no  Riot  Act  or  any  proclama- 
tion ordering  the  people  to  disperse  had  been  read  ;  and  added,  "  we 
consider  the  Government  did  not  take  proper  measures  to  prevent 
the  meeting,  and  that  the  conduct  of  the  police  was  brutal,  ferocious, 
and  unprovoked  by  the  people ;  and  we  hope  that  the  Government 
will  take  such  steps  in  future  as  will  prevent  the  occurrence  of  such 
disgraceful  scenes,"  the  inquisition  was  quashed  as  a  nullity,  the 
Court  doubting  whether  there  was  any  finding  at  all  (5). 

(')  Prior  to  this  statute,  most  formal  defects  were  obviated  by  6  &  7  Vict.  c.  83, 
s.  •_',  which  is  repealed  by  the  later  Act. 

(2)  See  E.  v.  Directors  of  Great  Western  Bail.  Co.,  20  Q.  B.  D.  410 ;  57  L  J.  M.  C. 
31 ;  58  L.  T.  765  ;  36  W.  R.  500. 

(:i)  Ii.  v.  Directors  of  Great  Western  Rail.  Co.,  supra.  In  this  case  the  Court  also 
held  that  the  power  of  amendment  conferred  by  s.  '20  of  50  &  51  Vict.  c.  71,  does 
not  clothe  the  superior  Court  with  jurisdiction  to  amend,  but  only  the  Court  before 
whom  the  person  criminally  charged  is  brought  for  trial  ;  see  further  as  to 
"  Amendment,"  post,  p.  36. 

(4)  11.  v.  Bond,  12  Mod.  22. 

(5)  Culley,  In  re,  5  B.  &  Ad.  230. 
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[ B- 19 1         An  inquisition  may  also  be  quashed  on  account  of  the  misconduct 

For  mis-  of  the  coroner  or  the   jury  (')  ;  as  where  a  man   had  committed 

coroneror       suicide,  and  it    full;,    appeared  to  the  jury  that  he  was  a  lunatic, 

Jul7-  yrt  the  ooroner  improperly  induced  them  to  find  himfelo  de  -se  (2) ; 

so  also  where  the  coroner  excluded  some  of  the  jurors  sworn  in 

order  to  find  the  deceased  non  compos  (3) ;  so  also  if  the  coroner  hold 

a   second  inquesi   mero  motu(*),  or  hold  an  incomplete  inquiry, 

;is  where  there  has  been  a  miscarriage  by  evidence,  which  might 

have  thrown  light  upon  the  subject,  having  been  excluded  ('')  ;  but 

an  inquisition  will  not  otherwise  be  quashed  unless  it  appears  bad 

on  the  face  of  it,  as  when  an  inquisition  stated  the  cause   of  the 

death,  and  such  statement  showed  no  legal  ground  for  the  verdict  (6), 

or  fraud  is  shown  ('). 

It  is  no  objection  to  an  inquisition  that  the  jurors  upon  an  in- 
quisition were  not  sworn  super  visum  corporis,  or  that  they  were  not 
sworn  at  the  same  time,  or  that  they  did  not  all  view  the  body  at 
the  same  time(8).  Nor  is  it  any  ground  for  a  certiorari  that 
evidence  was  taken  upon  the  inquisition,  not  upon  oath  (9)  ;  or  that 
the  direction  of  the  coroner  to  the  jury  was  improper  (10)  ;  or  that 
there  was  no  evidence  to  warrant  the  finding  of  the  jury  (H)  ;  and 
where  an  inquisition  was  held  before  a  person  other  than  the 
coroner  {i.e.,  his  clerk),  the  Court  refused  to  quash  it,  on  the  ground 
that  the  whole  proceeding  was  a  nullity,  and  that  public  justice 
was  not  concerned  (12). 

Where  an  inquest  had  been  held  upon  the  body  of  a  lady  who  had 
shot  her  brother,  and  then,  during  a  struggle  with  her  husband, 
who  tried  to  wrest  from  her  the  gun,  was  herself  shot  by  the 
gun  going  off,  it  was  put  to  the  jury  whether  she  was  shot  by 


(')  R.  v.  Eetkersal,  3  Mod.  80. 

(2)  R.  v.  Wakefield,  1  Str.  69. 

(3)  R.  v.  Stukely,  12  Mod.  493. 

(4)  R.  v.  White  a  ,  '29  L.  J.  Q.  B.  257  ;  3  El.  &  El.  137. 

(5)  R.  v.  Carter,  45  L.  J.  Q.  B.  711  ;  34  L.  T.  849.  In  this  case  it  appeared  that 
there  was  also  further  evid<  ace  of  a  material  character.  In  a  somewhat  similar  ease 
in  June,  1839,  the  Court  quashed  an  inquisition  taken  on  the  body  of  a  man  found 
drowned  at  Tilbury  in  Essex,  mi  the  ground  that  it  was  not  upon  parchment ;  the 
object  for  quashing  it'was  because  since  the  taking  the  inquisition,  further  evidence 
had  been  discovered  touching  the  cause  of  death,  and  by  which  means  it  was  thought 
a  more  satisfactory  verdict  could  be  found.     But  see  now  50  &  51  Vict.  c.  71,  s.  6. 

(G)  11.  v.  Clerk  of  Assize  of  the  Oxford  '  rcu  .  1897  I  Q.  B.  370;  65  L.  J.  Q.  B. 
271  ;  70  L.  T.  260  :  45  W.  R.  543  ;  61  J.  i'.  L97  ;   18  Cox,  C.  C.  51s. 

(7)  R.  v.  Mcintosh,  32  L.  T.  14(i  ;   7  W.  R.  52. 

(8)  R.  v.  Ingham,  5  B.  &  S.  257  ;  10  Jur.  N.  S.  968. 

(9)  Ibid. 

(10)  Ibid.,  but  see  1  Str.  swpra. 
(»)  Ibid. 

(12)  Daws,  In  re,  8  A.  &  E.  93G. 
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accident  or  by  her  husband,  but  the  body  was  not  examined  as  to  [  R.  19  ] 
what  direction  the  bullet  took.  Upon  subsequent  evidence  being 
obtained  on  that  point,  the  Court  held  that  a  second  inquest,  on 
the  ground  of  insufficiency,  was  not  necessary,  as,  from  the  inci- 
dents of  the  struggle,  the  point  as  to  suicide  or  murder  was  not 
likely  to  be  satisfactorily  explained  (1). 

A  coroner  has  no  jurisdiction  at  Common  Law  to  inquire  into  Inquiry  as  to 
the  origin  of  a  fire  by  which  no  death  has  been  occasioned  (2)  ;  but 
in  the  City  of  London  the  duty  has  been  imposed  in  such  cases  by 
the  statute  51  &  52  Yict.  c.  xxxviii,  if  he,  after  consideration  of  a 
report  from  the  Commissioner  of  Police,  or  the  Chief  of  the  Fire 
Brigade,  considers  that  proper  cause  for  inquiry  exists,  or  if  it  is 
ordered  by  the  Lord  Mayor,  the  Lord  Chief  Justice,  or  a  Secretary 
of  State. 

An  inquisition  may  be  removed  for  trial  in  the  same  manner  as  Inquisitions 
an  indictment  (3) .     And  when  it  has  been  so  removed  the  Court  ™^0Ved  for 
may   afterwards   order  it   to   be   tried   at  the   Central  Criminal  trial- 
Court  (4). 

An  application  to  quash  an  inquisition  must  be  made  on  behalf  Practice, 
of  a  party  interested  ;  the  interest  of  the  Crown  in  the  due  adminis-  ^  °  may 
tration  of  justice  is  a  sufficient  interest  to  support  an  application  (5). 

The  application  for  a  certiorari  to  remove  an  inquisition  is  made,  The  appli- 
as  in  other  cases,  upon  affidavits  entitled  "  In  the  High  Court  of 
Justice — King's  Bench  Division,"  only,  stating  the  holding  of  the 
inquest,  the  finding  of  the  jury,  and  any  other  material  circum- 
stances ;  and  if  the  application  be  made  with  a  view  to  quashing 
the  inquisition  the  affidavits  should  further  state  that  the  deponent 
has  been  advised  and  believes  that  (or,  if  made  by  the  solicitor, 
that  in  his  judgment)  the  inquisition  is  illegal  or  informal,  stating, 
if  possible,  in  what  respect,  and  there  must  also  be  an  affidavit 
verifying  a  copy  of  the  inquisition  or  accounting  for  the  absence 
thereof.  (R.  22, post,  p.  51  ;  form  of  affidavit,  No.  172,post,  p.  569.) 
It  has  of  late  years  become  common  practice  to  allow  a  motion 
to  quash  to  be  merged  with  the  motion  for  the  certiorari  when  the 
application  is  made  to  the  Divisional  Court,  which  is  done  by 
adding  a  note  to  the  order  calling  on  the  other  side  to  show  cause 
why  a  writ  of  certiorari  should  not  issue  to  the  effect  that  the 

(')  P.  v.  Coulson,  55  J.  P.  262. 

(2)  P.  v.  Herford  (1860),  3  El.  &  El.  15  ;  29  L.  J.  Q.  B.  249. 

(•>)  See  P.  v.  Palmer,  5  E.  &  B.  1024  ;  2  Jur.  N.  S.  235. 

(*)  19  &  20  Vict.  c.  16  ;  and  see  P.  v.  Palmer,  supra. 

(*)  Culley,  In  re,  5  B.  &  Ad.  230. 

S.M.  1) 
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[  R.  19  ]  Court,  in  the  event  of  making  the  order  absolute,  will  be  asked  to 
quash  the  particular  proceeding  when  returned,  for  the  Court  will 
not  quash  a  proceeding  not  upon  its  files,  unless  there  be  statutory 
provision  to  enable  them  so  to  do. 

If  the  application  be  for  the  purpose  of  obtaining  a  trial  in  the 
King's  Bench  Division  upon  an  inquisition  for  murder  or  man- 
slaughter, then  the  Rules  relating  to  the  removal  of  indictments 
will  apply,  although  inquisitions  eo  nomine  are  not  named  therein  : 
but  in  practice  such  inquisitions  have  always  been  looked  upon  in 
the  same  light  as  indictments,  and  there  is  authority  showing  the 
word  to  be  large  enough  to  include  them  (!),  consequently  the 
affidavits  must  show  some  ground  for  the  removal  as  required  by 
R.  13 ;  as  to  which  see  ante,  p.  18. 

The  other  incidents  of  the  application  are  for  the  most  part  the 
same  as  upon  an  application  for  a  writ  of  certiorari  to  remove  an 
indictment,  and  are  to  be  found  detailed  ante,  p.  21. 

An  order  having  been  obtained  for  a  writ,  it  must  be  issued  as 
other  writs  on  the  Crown  side  (2),  according  to  Form  No.  77,  post, 
p.  o'-\~),  and  lodged  with  the  coroner,  together  with  such  recogni- 
zance as  may  have  been  ordered. 

A  recognizance  is  not  required  except  in  cases  where  a  verdict  of 
murder  or  manslaughter  has  been  found,  which  as  above  shown  are 
looked  upon  as  indictments,  and  recognizances  must  be  given  as 
provided  by  II.  14,  1-3.     .See  (inte,  p.  24. 

If  the  coroner  neglects  to  return  the  certiorari  in  due  time,  an 
order  of  course  may  be  obtained  at  the  Crown  Office  without  any 
motion  for  it  (E.  233,  post,  p.  338),  requiring  the  return  to  be 
made  within  four  days  next  after  service  of  such  order,  if  served 
in  London  or  Middlesex,  and  within  eight  days  in  all  other 
cases  (R.  214,  post,  p.  304)  ;  and  if  such  order  be  not  obeyed, 
the  coroner  will  be  in  contempt,  and  may  be  attached.  See 
"  Attachment." 
The  return.  The  return  to  the  certiorari  may  be  as  follows  :  "  The  execution 

of  this  writ  appears  by  the  schedule  hereunto  annexed.  The 
answer  of  C.  D.  one  of  the  coroners  of  our  Lord  the  King,  for 

the  county  of  within  named,"  or   other  proper  description. 

The  return  must  be  sealed  by  the  coroner,  and  the  inquisition  and 
recognizances,  if  any,  must  be  annexed,  and  sent  to  the  Crown 
Office,  to  be  there  filed  (see  E.  112,  p.  289). 


The  writ. 


Recog- 
nizance. 


(')  See  E.  v.  Ingham,  5  B.  &  S.  257  ;   10  Jur.  N.  S.  968. 

(-:  Of.  p.  ■!■!. 
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When  the  certiorari,  with  the  inquisition  annexed,  is  returned      [  R.  19  ] 
to  the  Crown  Office,  an  appearance  must  be  entered  to  it  (R.  72,  Appearance. 
post,  p.  91  ;    Form   No.   24,  post,   p.  512),  and   an   office   copy 
obtained  in  order  that  it  may  be  laid  before  counsel,  to  advise  what 
proceeding  should  be  taken  upon  it. 

If  the  inquisition  be  defective  for  any  substantial  reason,  and  Motion  to 
the  Court  has  not  on  granting  the  certiorari  ordered  it  to  be 
quashed  (see  post,  p.  55),  an  order  nisi  to  show  cause  why  the 
inquisition  should  not  be  quashed  may  be  moved  for  either  upon 
reading  the  inquisition  itself  only  or  also  upon  reading  the 
affidavits  on  which  the  certiorari  was  granted,  and  also  upon  any 
additional  affidavits  to  be  made  for  the  purpose ;  but  all  the  affidavits 
intended  to  be  relied  on  must  be  mentioned  in  the  order  nisi. 
This  order  must  be  served  upon  the  coroner,  the  next  of  kin  of 
the  deceased,  and  the  prosecutor  (if  any)  ;  the  service  need  not  be 
personal.  The  order  nisi  must  be  entered  in  the  Crown  Paper  for 
Argument  on  payment  of  a  2/.  hearing  fee  (Impressed  prcecipe) . 
It  will  then  come  on  in  its  turn,  and  may  be  made  absolute, 
either  upon  an  affidavit  of  such  service,  or  upon  argument,  or  be 
discharged.  In  neither  case  can  there  be  any  costs,  there  being  no  Costs. 
special  provision  for  them  (l). 

If  it  become  necessary  to  traverse  an  inquisition,  counsel  should  Traverse, 
be  instructed  to  draw  the  traverse,  which,  if  special  and  drawn  by 
counsel,  must  be  signed  by  him  (R.  119,  p.  99)  ;  but  if  not  so 
settled,  may  be  signed  by  the  solicitor  or  the  defendant,  if  he 
defends  in  person  (ib.).  The  subsequent  proceedings  follow  on  as 
upon  an  indictment  or  information,  for  which  see  post. 

If  it  be  intended  merely  to  deny  the  facts  alleged  in  the  inquisi-  General  issue, 
tion,  in  cases  of  murder  or  manslaughter,  the  general  issue  is 
sufficient,  on  which  issue  is  joined  in  the  name  of  the  King's 
Coroner  and  Attorney,  as  upon  an  indictment  or  information,  post, 
p.  101.  Although  coroners'  inquisitions  in  general  are  traversable, 
no  traverse  can  be  taken  to  make  a  man  felo  de  sc,  who  has  been 
found  non  compos  mentis  (2). 

If  it  be  desired  to  take  objection  to  an  inquisition  by  way  of  Demurrer, 
demurrer,  the  forms  of  demurrer  to  an  indictment  and  joinder 
thereon,   Nos.  80  and  85,  post,   pp.  537 — 539,   may   readily  be 
adapted  mutatis  mutandis,  and  the  proceedings  thereon  will  take 

i1)  See  It.  v.  Clerk  of  Assize  of  the  Western  Circuit,  45  "W.  R.  at  p.  545. 
(2)  Ventris,  329  ;  Jervis  on  Coroners,  3rd  ed.  320. 

d2 
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[E.  19] 


Amendment. 


Second 
inquest. 


the  same  course  as  upon  a  demurrer  to  an  indictment.  See  that 
title,  pout,  p.  L02. 

If  an  inquisition  finds  sufficiently  the  matters  required  to  be 
found  thereby,  it  may  be  amended  in  any  matter  of  form,  as  well 
as  in  the  particulars  provided  for  in  the  statutes  recited  below  (1). 

Such  large  powers  of  amendment,  however,  are  now  provided  by 
the  statutes  11  &  Lo  Vict.  c.  100,  and  50  &  51  Vict.  c.  71,  that 
the  necessity  for  an  application  of  this  nature  can  rarely  occur  in 
the  King's  Bench  Division  ;  and  it  would  seem  that  the  power  of 
amendment  given  by  these  statutes  does  not  extend  to  the  Superior 
Court  upon  a  motion  to  quash,  but  only  to  the  Court  before  whom 
the  person  criminally  charged  is  brought  for  trial  (2) . 

Before  the  Coroners  Act,  1887,  the  Court  upon  quashing  an 
inquisition  have  directed  a  fresh  inquiry  to  be  held  by  the  coroner 
before  a  new  jury  (3),  which  was  required  to  be  held  on  view  of  the 
body  (4)  ;  but  now  by  sect.  6  of  that  Act : — 

(1)  "Where  Her  Majesty's  High  Court  of  Justice,  upon  applica- 
tion made  by  or  under  the  authority  of  the  Attorney-General,  is 
satisfied  either — 

(a)  that  a  coroner  refuses  or  neglects  to  hold  an  inquest  which 

ought  to  be  held  ;  or, 

(b)  where  an  inquest  has  been  held  by  a  coroner  that  by  reason 

of  fraud,  rejection  of  evidence,  irregularity  of  proceed- 
ings, insufficiency  of  inquiry,  or  otherwise,  it  is  necessary 
or  desirable,  in  the  interests  of  justice,  that  another 
inquest  should  be  held, 

the  Court  may  order  an  inquest  to  be  held  touching  the  said  death, 
and  may,  if  the  Court  think  it  just,  order  the  said  coroner  to  pay 
such  costs  of  and  incidental  to  the  application  as  to  the  Court  may 
seem  just,  and  where  an  inquest  has  been  already  held,  may  quash 
the  inquisition  on  that  inquest. 

(2)  The  Court  may  order  that  such  inquest  shall  be  held  either 
by  the  said  coroner,  or  if  the  said  coroner  is  a  coroner  for  a  county, 
by  any  other  coron,er  for  the  county,  or  if  he  is  a  coroner  for  a 


(')  Coroners  Act,  1887,  s.  20  ;  Jervis  on  Coroners,  6th  ed.  88. 

(2)  It.  v.  The  Directors  of  the  Great  Western  Rail.  Co.,  20  Q.  B.  D.  410  ;  57  L.  J. 
M.  C.  31 ;  58  L.  T.  765  ;  36  W.  R.  506. 

(3)  7;.  v.  Carter  (1876),  45  L.  J.  Q.  B.  711  ;  34  L.  T.  849  (known  as  the  Bravo 
Case). 

(vj  In  the  older  cases  it  would  seem  that  a  second  inquest  so  ordered  must  have 
been  before  the  same  jury,  for  it  was  said  by  Holt,  C.J.,  that  if  there  be  a  new 
inquest,  it  must  be  by  those  that  had  the  view  of  the  corpse.  (R.  v.  Stukeley, 
12  Mod.  493.) 
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borough  or  for  a  franchise  then  by  a  coroner  for  the  county  in      [  R.  19  ] 
which  such  borough   or  franchise  is  situate,  or  for  a  county  to 
which  it  adjoins,  and  the  coroner  ordered  to  hold,  the  inquest  shall 
for  that  purpose  have  the  same  powers  and  jurisdiction  as,  and  be 
deemed  to  be,  the  said  coroner. 

(3)  Upon  any  such  inquest,  if  the  case  be  one  of  death,  it  shall 
not  be  necessary,  unless  the  Court  otherwise  order,  to  view  the 
body,  but  save  as  aforesaid  the  inquest  shall  be  held  in  like  manner 
in  all  respects  as  any  other  inquest  under  this  Act. 

(4)  Any  power  vested,  by  this  section  in  Her  Majesty's  High 
Court  of  Justice  may,  subject  to  any  rules  of  Court  made  in 
pursuance  of  the  Supreme  Court  of  Judicature  Act,  1875,  and.  the 
Acts  amending  the  same,  be  exercised,  by  any  judge  of  that  Court. 

A  second  inquest  has  been  ordered  by  the  King's  Bench  under 
the  provisions  of  this  Act,  where  an  inquest  was  held  in  prison 
upon  the  body  of  a  person  who  had  died  within  the  prison,  and 
the  coroner,  upon  the  finding  of  the  jury  that  no  one  in  the  prison 
was  to  blame  for  such  death,  did  not  more  fully  inquire  into  the 
cause  of  death  (1). 

The  above-recited  Act  only  provides  for  a  second  inquiry  before 
a  coroner,  but  such  an  inquiry  might  also  be  had  before  special 
commissioners  if  the  Court  award  a  melius  inquirendum.  See  title 
"Inquisition  ad  melius  inquirendum," post,  p.  396. 

Certiorari  for  Convictions,  Orders,  &c. 

The  great  distinction  in  point  of  principle  between  the  use  of  Certiorari  for 
the  writ  of  certiorari  for  the  removal  of  orders  and  summary  pro-  0f  justices! 
ceedings  before  justices  of  the  peace,  or  other  inferior  magistrates 
or  officers,  and  for  the  removal  of  indictments  is,  that  in  the  latter 
case  the  certiorari  will  not,  in  general,  lie  to  remove  an  indictment 
for  a  defect  apparent  on  the  face  of  it,  especially  after  judgment, 
such  a  defect  being  properly  the  subject  of  a  writ  of  error  ;  but  as 
in  the  case  of  orders  and  summary  convictions  a  writ  of  error  would 
not  lie  (2),  the  writ  of  certiorari  was  resorted  to  in  lieu  of  it,  and  it 
was,  prior  to  the  statute  20  &  21  Yict.  c.  43,  the  only  means  by 
which  a  revision  of  such  proceedings  by  a  superior  Court  could 
have  been  obtained  (3),  and  it  will  lie  in  all  cases  (except  where 

(!)  R.  v.  Graham  (1905),  93  L.  T.  1905  ;  69  J.  P.  :J24. 

(2)  R.  v.  Leighton,  Fort.  175  ;  R.  v.  Lomas,  Comb.  297  ;  Dalton's  Justice,  c.  195. 

(3)  Per  Field,  J.,  R.  v.   Chantrell,  L.  R.  10  Q.  B.  587  ;  44  L.  J.  Q.  B.  167  ;  33 
L.  T.  305  ;  27  W.  R.  707  ;  R.  v.  Overseers  of  Walsall,  3  Q.  B.  D.  464. 
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[  R.  19  ]      restrioted  by  statute)   in  whioh  the  Couri   may  think  proper  to 

examine  such  proceedings,  as  well  after  judgment  as  before;  and 
in  tli.il  it  differs  from  an  appeal  (properly  so  called),  which  is  a 
creation  of  statute. 

But  notwithstanding  the  Act  20  &  21  Vict.  c.  !;,>,  a  certiorari 
will  still  lie  to  question  the  jurisdiction  of  the  justices,  and  that 
too  after  a  case  lias  been  stated  under  the  Act  (]),  and  also  when 
there  is  some  informality  or  defect  apparent  on  the  face  of  the 
proceedings  in  the  inferior  Court. 

It  is  also  used  for  removing  into  the  King's  Bench  an  order 
or  conviction  for  the  purpose  of  levying  penalties,  or  otherwise 
enforcing  the  judgments  in  places  beyond  the  jurisdiction  of  the 
justices  by  whom  they  were  made  (2). 
Mandamus  It  has  become  difficult  of  late  years  to  determine  when  to  apply 

for  a  certiorari  and  when  for  a  mandamus.  In  7?.  v.  Kent  J  J.  (3), 
Cockburn,  L.C.J.,  said  that  when  justices  had  acted  and  made 
an  order  certiorari  was  the  proper  remedy,  but  when  they  had 
refused  to  act  or  dismissed  a  matter,  then  mandamus.  He  says  : 
"  This  was  an  application  founded  on  the  objection  that  one  of  the 

(J)  R.  v.  Allen  and  others,  4  B.  &  S.  915  ;   .'33  L.  J.  M.  C.  98. 

('-')  Orders  of  Quarter  Sessions  may  also  be  removed  into  the  King's  Bench  Division 
for  enforcement  without  writ  of  certiorari  under  the  Quarter  Sessions  Act,  1849 
(12  &  13  Vict.  c.  45),  s.  18,  which  enacts  that : — 

"In  all  cases  where  any  order  shall  be  made  by  any  Court  of  General  Quarter 
Sessions  of  the  Peace  it  shall  be  lawful  for  the  Court  of  Queen's  Bench,  or  for  any 
judg-e  of  that  Court  at  Chambers,  either  in  term  or  vacation,  upon  the  application  of 
any  person  entitled  to  enforce  such  order,  and  upon  the  production  of  a  copy  of 
such  order  under  the  hand  of  the  Clerk  of  the  Peace  or  his  deputy,  and  upon  proof 
of  refusal  or  neglect  to  obey  such  order,  to  order  and  direct  such  order  of  the  Court 
of  General  or  Quarter  Sessions  to  be  removed  into  the  said  Court  of  Queen's  Bench, 
and  thereupon  such  order  shall  be  of  the  same  force  and  effect,  and  may  be  enforced 
in  the  same  manner,  as  a  rule  made  by  the  said  Court  of  Queen's  Bench  ;  and  all 
the  reasonable  costs  and  charges  attendant  upon  such  application  and  removal  shall 
be  recoverable  in  like  manner  as  if  the  same  were  part  of  such  order." 

The  provisions  of  this  section  apply  only  to  orders  properly  so  called  and  not  to 
judgments  on  indictments.     (R.  v.  Bateman,  8  E.  &  B.  584  ;  27  L.  J.  M.  C.  95.) 

An  order  for  removal  is  obtainable  upon  an  ex  parte  application  to  a  judge  in 
Chambers  upon  the  production  of  a  copy  of  the  Order  of  Sessions  and  an  affidavit 
verifying  the  signature  of  the  Clerk  of  the  Peace  thereto.  The  affidavit  should  also 
state  on  whose  behalf  the  application  is  made,  and  that  he  is  the  person  entitled  to 
enforce  the  order  and  that  there  has  been  a  refusal  or  neglect  to  obey  it. 

When  an  order  has  been  made  it  must  be  drawn  up  at  the  Crown  Office  and  the 
original  lodged  with  the  Clerk  of  the  Peace,  who  will  thereupon  return  it,  together 
with  the  record  of  the  order,  without  any  writ  of  certiorari  being  issued.  (Haivki  r 
v.  Field,  1  L.  M.  &  P.  G06,  and  note.)     For  form  of  order,  see  App.  p.  632. 

When  the  Order  of  Sessions  has  been  returned  and  filed  at  the  Crown  Office,  the 
party  seeking  to  enforce  payment  under  it  may  then  issue  execution  as  upon  any  order 
of  the  High  Court.     For  form  oifi.fa.  upon  such  an  order,  see  No.  140,  p.  556. 

When  an  order  has  been  removed  under  this  section,  even  though  the  certiorari 
be  taken  away,  the  party  affected  is  at  liberty  to  object  to  the  order  as  bad  on  the 
Face  of  it.  (R.  v.  Hellier,  17  Q.  B.  229  ;  21  L.  J.  M.  C.  3 ;  R.  v.  Hyde.  21  L.  J. 
M.  C.  94.) 

(3)  44  .1 .  P.  298. 
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justices  was  interested  in  the  subject-matter  to  be  decided;  and  [R.  19] 
the  application  should  have  been  for  a  certiorari  to  quash  that 
decision,  and  not  ior  mandamus.  The  two  rules  are  quite  dis- 
tinct, and  I  think  it  necessary  to  uphold  that  distinction.  I  quite 
agree  that  there  may  properly  be  an  application  for  a  mandamus, 
directing  the  justices  to  hear  the  matter  over  again,  if  their  former 
adjudication  had  been  imperfect,  because  all  the  necessary  in- 
gredients had  not  been  taken  into  consideration,  as,  for  example, 
in  the  cases  cited,  where  the  justices  were  directed  to  confine  their 
attention  to  four  grounds,  and  they  had  not  considered  those  four 
grounds.  In  such  a  case  they  may  have  heard  the  application, 
but  they  had  not  given  any  adjudication  or  determination  of  the 
proper  subject-matter  which  they  had  to  decide.  But  here  it  is 
different.  They  have  heard  the  matter,  and  though  one  of  the 
justices  may  have  been  interested,  yet  it  was,  nevertheless,  a 
determination,  and  stands  good  until  set  aside  by  the  Court  on 
certiorari.  This  is  not  like  the  other  cases  where  something 
external  to  their  decision  has  been  omitted.  The  judgment  is  one 
which  is  not  vicious  per  se.  It  can  only  be  by  an  application  for  a 
certiorari  that  such  a  judgment  can  be  set  aside,  for  nothing  more 
was  wanting  to  its  completeness.  Therefore  the  proper  course 
here  was  to  bring  up  that  judgment  to  be  quashed." 

Of  late  years  this  distinction  has  been  somewhat  ignored,  and 
mandamus  has  been  granted  where  the  tribunal  has  made  an 
order,  notably  in  R.  v.  The  London  County  Council,  Ex  parte 
Akkersdyk  (*),  and  R.  v.  Bouinan  (2)  ;  but  the  latter  case  was 
decided  after  the  decision  in  the  House  of  Lords  in  Boulter  v. 
Kent  J  J.  (3). 

The  Court  refused  to  grant  a  mandamus  in  a  case  where  the 
certiorari  had  been  taken  away  in  express  terms,  on  the  ground 
that  they  would  not  allow  the  decision  to  be  questioned  by  a  side 
wind  (4) . 

As  has  been  stated  on  p.  14,  the  power  of  the  King's  Bench  Where  writ 
Division  to  issue  writs  of  certiorari  formed  part  of  the  original 
jurisdiction  of  the  Court  of  King's  Bench,  and  is  incident  to  the 
superintending  authority  which  that  Court  possesses  over  all 
inferior  jurisdiction,  and  cannot  be  taken  away  except  by  express 
words.     This  was  at  one  time  done  in  several  statutes. 

(')  (1892)  1  Q.  B.  190  ;  61  L.  J.  M.  C.  75  ;  66  L.  T.  168. 

(2)  (1898)  1  Q.  B.  663.     As  to  this,  see  post. 

(s)  (1897)  A.  C.  569  ;  66  L.  J.  Q.  B.  787  ;  77  L.  T.  228 ;  61  J.  P.  532. 

(4i  II.  v.  West  Riding  J  J.,  1  A.  &  E.  575. 
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[R.  19]  It  lies  to  remove  judicial  acts  only,  and  not  mere  ministerial 

ones,  whether  founded  or  not  on  a  judicial  act. 

It  is  somewhat  difficult  to  say  what  constitutes  an  inferior 
jurisdiction  or  a  judicial  act  since  the  decision  in  R.  v.  Sharman  (!). 
In  that  case  it  was  hold  that  the  decision  of  the  justices  at  a 
general  annual  licensing  meeting  under  the  Licensing  Acts  was 
not  a  judicial  order,  but  a  "  conclusion  formed  in  the  exercise  of 
their  administrative  functions,  and  that  consequently  certiorari 
did  not  lie."  This  decision  is  supposed  to  he  founded  on  Boulter 
v.  Ktiit  -J J.  (2),  hut  that  case  only  decided  that  justices  at  a 
general  annual  licensing  meeting  did  not  form  a  Court  within  the 
Summary  Jurisdiction  Acts;  but  it  does  not  necessarily  follow  that 
they  are  not  a  Court  in  the  wider  meaning  of  the  term.  They 
are  an  inferior  jurisdiction,  and  there  are  no  words  in  the  Licensing 
Act  taking  away  the  certiorari.  They  have  wide  powers  and  an 
unlimited  discretion,  which  must  be  judicially  exercised  (so  decided 
by  the  House  of  Lords  in  Sharp  v.  Wahefcld  (3) ) ;  therefore  they 
must  be  exercising  more  than  ministerial  functions,  and,  it  is  sub- 
mitted, more  than  administrative  ones. 

In  R.  v.  Manchester  J  J.  (4),  it  was  held  that  the  confirming 
authority  under  the  Licensing  Acts  was  a  Court,  on  the  ground 
that  they  had  power  to  award  costs,  so  distinguishing  the  ease 
from  R.  v.  Sharman  (')  ;  but  it  is  difficult  to  see  how  that  affects  the 
power  to  grant  certiorari.  Writs  of  certiorari  have  gone  to  remove 
many  orders  of  tribunals  who  have  no  jurisdiction  over  costs, 
which  are  a  matter  of  statute. 

In  R.  v.  NicJiohon  (5),  in  which  case  a  mandamus  had  been 
refused  by  the  Divisional  Court,  on  appeal  an  application  was 
made  for  a  certiorari,  and  the  case  of  R.  v.  Sharman  was  cited. 
The  Court  granted  an  order  nisi,  and  although  the  order  was 
discharged  on  another  ground,  Lord  Justice  Yaughan  Williams 
said : — 

"  I  want  to  guard  myself  from  appearing  to  assent  to  the  pro- 
position that  the  only  record  that  can  be  brought  up  by  certiorari 

(')  (1898)  1  Q.  B.  578;  07  L.  J.  Q.  B.  460;  78  L.  T.  320;  62  J.  P.  296 

14  T.  L.  R.  269. 

(2)  (1897)  A.  C.  569  ;  66  L.  J.  Q.  B.  787  ;  77  L.  T.  288  ;  61  J.  P.  532  ;  13  T.  L.  R 
538;  46  W.  R.  114. 

(3)  (1891)  A.  C.  173  ;  60  L.  J.  M.  C.  73  ;  64  L.  T.  180  ;  55  J.  P.  197  ;  37  "W.  R 
187. 

(4)  (1899)  1  Q.  B.  571  ;  68  L.  J.  Q.  B.  358;  63  J.  P.  360  ;  80  L.  T.  531. 

(5)  (1899)  2  Q.  B.  455;  68  L.  J.  Q.  B.  1034;  81  L.  T.  257;  64  J.  P.  388; 

15  T.  L.  R.  509. 
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must  be  that  of  a  Court  of  Record,  or  that  an  order  to  be  brought      [  R-  19  ] 
up  must  be  of  persons  exercising  judicial  or  quasi-judicial  func- 
tions."     Again,  the   same    learned  Lord  Justice  says  in  R.   v. 
Sunderland  JJ.Q)  '■ — 

"  I  do  not  think  that  it  necessarily  follows  from  the  decision  in 
Boulter  v.  Kent  J  J.  (2)  that  a  writ  of  certiorari  will  not  lie  in 
respect  of  proceedings  before  the  licensing  committee  on  the  ground 
that  a  certiorari  will  only  lie  to  bring  up  an  order  of  a  Court 
properly  so  called  .  .  .  having  regard  to  the  general  principles 
of  the  Common  Law,  I  should  have  been  disposed  to  think  that, 
wherever  a  body  such  as  justices  have  under  the  provisions  of  a 
statute  to  grant  or  withhold  a  certificate,  such  as  a  certificate  for  a 
licence,  and  it  appears  from  the  statute  that  they  have  to  exercise 
a  judicial  discretion  in  so  doing,  a  certiorari  would  lie  to  bring  up 
the  proceedings  before  them,  in  the  case  of  erroneous  exercise  or 
excess  of  jurisdiction,  whether  they  could  or  could  not  be  said  to 
have  acted  as  a  Court  in  the  strict  sense  of  the  term." 

By  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  all 
the  powers  and  duties  imposed  on  justices  in  respect  of  the  granting 
of  music  and  dancing  licences  under  25  Greo.  II.  c.  36,  are  trans- 
ferred to  the  London  County  Council.  That  Council  appoints  a 
committee  to  hear  all  applications,  and  to  grant  or  refuse  the 
licences.  The  applicants  in  case  of  refusal  can  renew  their  appli- 
cation to  the  Council.  It  was  held  in  R.  v.  The  London  Count)/ 
Council,  Ex  parte  Akkersdyk,  Ex  parte  Fermenia  (3),  that  the  County 
Council  ought  to  act  judicially,  and  are  bound  by  the  same  prin- 
ciples as  are  binding  on  other  Courts.  Lord  Coleridge  and  A.  L. 
Smith,  J.,  quoting  the  judgment  of  Cotton,  L.J.,  in  Leeson  v. 
General  Council  of  Medical  Education  and  Registration  (4),  said  that 
the  Council,  "  though  not  in  the  ordinary  sense  judges,  have  to 
decide  judicially."  But  in  the  Royal  Aquarium  and  Summer  and 
Winter  Garden  Society,  Ltd.  v.  Parkinson  (5),  which  was  an 
action  for  slander  against  a  member  of  the  London  County 
Council  in  respect  of  words  uttered  by  him  at  a  meeting  of  the 
Council  for  hearing  such  applications,  it  was  held  that  the  granting 
of  such  licences  formed  part  formerly  of  the  administrative  and 

(!)  (1901)  2  K.  B.  357 ;  70  L.  J.  K.  B.  946 ;  85  L.  T.  183 ;  65  J.  P.  598 ; 
17  T.  L.  R.  551. 
(-)   See  supra. 
(:i)  (1892)  1  Q.  B.  190  ;  61  L.  J.  M.  C.  75  ;  66  L.  T.  168  ;  56  J.  P.  8. 

(4)  43  Ch.  D.  379;  61  L.  T.  849. 

(5)  (1892)  1  Q.  B.  431  ;  61  L.  J.  Q.  B.  409  ;  68  L.  T.  513. 
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not  judicial  duties  of  the  justices,  and  as  such  was  transferred  to 
the  County  Council,  and  that  consequently  the  Council  was  not 
such  a  Com  I  as  to  entitle  a  member  of  it  to  absolute  immunity 
from  an  action  for  slander. 

l'ut  now  in  A',  v.  Woodhome  (x)  the  Court  of  Appeal  (Yaughan 
Williams,  Stirling,  and  Fletcher  Moulton,  L.JJ.)  have  decided 
that  ;i  certiorari  does  lie  to  bring  up  an  order  made  by  licensing 
justices  under  the  Licensing  Act,  1904,  s.  1,  sub-s.  2,  on  the 
ground  thai  such  an  order  is  a  judicial  act. 

The  following  have  been  held  to  be  judicial  acts:  the  grant 
of  a  search  warrant  under  48  &  49  Vict.  c.  69  (2J ;  a  warrant  of 
arrest  under  the  same  Act  (3)  ;  an  order  of  Quarter  Sessions  that 
no  fees  should  be  taken  by  the  officers  of  the  Court  from  defendants 
in  misdemeanours  (4)  ;  an  order  under  s.  6  of  Licensing  Act,  1872, 
extending  the  hours  for  keeping  open  (5). 

The  following  are  ministerial :  a  warrant  to  apprehend  an 
offender  (G)  ;  a  warrant  of  distress  to  levy  a  poor  rate  (')  ;  the  rate 
itself  (8) ;  a  warrant  for  maintenance  order  (°) ;  the  appointment  of 
justices'  clerk  (10).  See  also  Paley  on  Convictions,  8th  ed.  p.  21  (m), 
and  p.  482. 

A  certiorari  has  been  granted  to  bring  up  a  conviction  under 
s.  4  of  the  Motor  Car  Act,  1903,  to  quash  the  indorsement  on  the 
licence.  The  conviction  showed  no  order  of  the  magistrate  as  to 
the  indorsement  of  the  licence,  which  was  in  the  custody  of  the 
licensee  (the  applicant).  But  the  point  as  to  whether  the  indorse- 
ment was  a  judicial  or  ministerial  act  was  not  suggested.11 

Provisions  of  statutes  restricting  the  issuing  of  writs  of  certiorari 
without,  in  express  terms,  naming  the  Crown  as  prosecutor,  such 
as  those  of  the  5  Geo.  II.  c.  19,  13  Ceo.  II.  c.  18,  and  5  &  6  Will.  IV. 
e.  70,  or  those  introduced  into  many  modern  statutes  forbidding 
the  removal  of  proceedings  by  certiorari ;  such,  for  instance,  as 
that  in  the  Game  Act,  1  &  2  Will.  IV.  c.  32,  s.  45,  "  that  no 
summary  conviction  in  pursuance  of  this  Act,  or  adjudication 
made  on  appeal  therefrom,  shall  be  quashed  for  want  of  form  or 
be  removed  by  certiorari  or  otherwise,  into  any  of  His  Majesty's 
superior  Courts  of  Record,"  have  always  been  held  not  to  restrict 
or  prevent  the  issuing  of  the  wrrit  at  the  instance  of  the  Crown,  or 


(')  (1906)  2  K.  B.  501,;  75  L.  J.  K.  B.  745  ;  95  L.  T.  399. 
i       Eopt  v.  Evered,  17  Q.  B.  D.  338. 
(3)  Lea  v.  Charrington  (1889),  23  Q.  B.  D.  45. 
!  Q.  B.  75. 
R.  y  .  L905    ■:  K.  B.  59  :   7  I  L.  J.  K.  B.  5S5  ;  92  L.  T.  051. 

,   H.  v.  Lloyd,  Cald.  :;<)'.);   /'.  v.  Lediard,  Sug.  <>.     A.s  to  an  information,  /.'.   v. 
!  T.  I.'-  625;  :i  certificate  of  dismissal  under  9  Geo.  IV.  c.  31,  h.  27,  fl 
es,  1  E.  &  E.  795  :  28  L.  J.  M.  C.  196  ;  but  sec  Reed  v.  Nutt,  2  1  Q.  B.  D.  669. 
'     /  U    .'      iton,  1  D.  P.  G.  55  :    /,'.  v.  Marsham,  50  L.  T.  112. 

R.  v.  King,  2  T.  R.  235;    ll.  v.  Atkins,  4  T.  R.  12. 
I.  v.  Webber,  10  T.  L.  R.  1. 

B.  v.  Vrummond  and  other*,  88  L.  T.  833  :  07  J.  P.  300. 
/    /■-  Marshaw,  Ex  parte  Chamberlain,  '.'7  L.  T.  390. 
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of  any  private   person   prosecuting  in  the  name  of  the   Crown,      [  R.  19  ] 
although   he   may  have    become   nominally  the    defendant   in   a   " 
subsequent  stage  of  the  proceedings,  upon  the  principle  that  the 
right  of  the  Crown  to  demand  the  writ  cannot  be  taken  away 
unless  it  appear  by  express  words  to  be  the  manifest  intention  of  a 
statute  that  it  should  operate  to  that  extent  (1). 

A  statute  taking  away  the  certiorari  in  words,  such  as  those 
above  quoted,  will  not  prevent  the  removal  of  a  proceeding  by 
certiorari,  if  it  be  made  to  appear  that  the  justices  have  acted 
without  jurisdiction,  or  have  exceeded  the  authority  given  them 
by  the  statute,  because  it  is  then  evidently  not  a  proceeding  under 
or  justified  by  that  statute  (2),  or  where  a  conviction  has  been 
obtained  by  a  manifest  fraud  (3) . 

Provisions  such  as  that  in  the  repealed  Act  of  22  Car.  II.  c.  1, 
s.  6,  which,  after  giving  an  appeal  to  the  Sessions,  proceeds  in 
these  words  :  "  And  no  other  Court  whatsoever  shall  intermeddle 
with  any  cause  or  causes  of  appeal  upon  this  Act,  but  they  shall 
be  finally  determined  in  the  Quarter  Sessions  only  "  do  not  prevent 
the  removal  of  such  proceedings  by  certiorari  (4) . 

It  will  lie  either  for — 

1.  Some  defect   or   informality  apparent  on  the  face  of  the  pro- 
ceeciinga. 

This  is  not  generally  of  such  importance  as  formerly,  Apparent 
owing  to  the  power  of  amendment  given  by  12  &  13  Vict.  defects- 
c.  45,  s.  7,  as  to  which  see  p.  62. 

When  the  defect  is  mere  form  in  drawing  up  the 
conviction,  a  good  conviction  may  be  substituted  if  the 
facts  warrant  it ;  but  when  a  conviction  bad  in  form  has 
once  been  filed  with  the  Clerk  of  the  Peace,  it  is  no 
answer  to  a  certiorari  to  return  a  good  one  (5) . 

(1)  R.  v.  Farewell,  1  East,  305 ;  2  Str.  1209 ;  R.  v.  Allen,  15  East,  341 ;  R.  v.  Boultbee, 
4  Ad.  &  E.  498 ;  R.  v.  Spencer,  9  Ad.  &  E.  485 ;  R.  v.  //.  of  Lancashire,  11  A.  &  E.  144. 
Cf.  also  R.  v.  J.T.  of  West  Riding,  1  A.  &  E.  575  ;  R.  v.  Ckantrell,  L.  R.  10  Q.  E. 
587 ;  44  L.  J.  Q.  B.  167  ;  33  L.  T.  305  ;  27  W.  R.  707,  hi  both  of  which  cases  the 
words  of  the  respective  Acts  of  Parliament  were  held  to  be  sufficiently  express  to 
take  away  the  right  to  certiorari.  In  the  latter  case,  Field,  J.,  gives  an  explana- 
tion of  the  reasons  which  induce  the  Legislature  to  continually  insert  in  Acts  of 
Parliament  a  deprivatory  clause.  (Cf.  also  ante,  p.  16,  and  Paley  on  Convictions, 
8th  ed.  p.  448.) 

(2)  Per  Ryder,  C.J.,  R.  v.  Berkeley  awl  another,  1  Lord  Kenyon's  Rep.  99  ; 
Ex  parte  Bradlaugh,  3  Q.  B.  D.  509  ;  R.  v.  Arkwright,  12  Q.  B.  960 ;  18  L.  J.  Q.  B. 
26  ;  13  Jur.  300.  See  also  judgment  of  Cave,  j'.,  in  R.  v.  Bradley,  70  L.  T.  3S0  ; 
63  L.  J.  Q.  B.  183  ;   10  T.  L.  R.  846. 

(3)  R.  v.  Gillyard,  12  Q.  B.  527  :  17  L.  J.  M.  C.  153  ;  Colonial  Bank  of  Australasia 
v.  Willan,  L.  R.  5  P.  C.  417  ;  43  L.  J.  P.  C.  39  ;  30  L.  T.  237 ;  22  W.R.  516. 

(4)  R,  v.  Morlei/  and  others,  2  Burr.  1041  ;  R.  v.  Flowright  and  others,  3  Mod.  94  ; 
2  Hawk.  P.  C.  c.  27,  s.  23,  6th  ed. 

(5)  Ex  part,  Austin,  50  L.  J.  M.  C.  8.     See  Paley  on  Convictions,  8th  ed.  p.  320. 
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[  E.  19  ]  2.    Want  of  Jurisdiction. 

Bias.  (a)  Improper  Constitution  of  Tribunal — Bias. — The  principles 

applicable  depend  upon  whether  the  tribunal  is  a  judicial 
one  or  what  has  been  called  an  administrative  one,  with 
quasi-judicial  duties.  In  the  first  case  the  rules  are 
more  stringent  than  in  the  latter.  The  general  principle 
is  stated  by  Lord  Esher,  M.R.  (J)  :  "  The  principle  which 
is  applied  to  judges,  not  merely  of  the  Superior  Court 
but  to  all  judges,  is  that,  not  only  must  they  be  not 
biassed,  but  that,  even  though  it  be  demonstrated  that 
they  would  not  be  biassed,  they  ought  not  to  act  as 
judges  in  a  matter  where  the  circumstances  are  such  that 
people — not  necessarily  reasonable  people,  but  many 
people — would  suspect  them  of  being  biassed." 

With  reference  to  quasi- judicial  bodies,  Wright,  J., 
in  JR.  v.  Hug  gins  (2),  said  that  in  his  opinion  the  Court 
ought  to  be  slow  to  interfere  with  them.  The  authorities 
are  collected  in  Leeson  v.  The  General  Council  of  Medical 
Education  (3),  where  it  was  laid  down  that  bias  to  disqualify 
must  be  a  question  of  substance  and  of  fact,  and  in 
Allinson  v.  The  General  Medical  Union  (4),  Lord  Esher, 
ALU.,  said :  "  He  must  bear  such  a  relation  to  the  matter 
that  he  cannot  reasonably  be  suspected  of  bias,"  and 
Lopes,  L.J.,  said  that  the  question  was  whether  there  is 
any  reasonable,  that  is,  real  and  substantial,  ground  for 
suspecting  bias.  There  must  be  a  substantial  interest 
likely  to  cause  bias  (5) . 

Subject  to  the  above  distinction  the  following  are  the 
chief  grounds  of  disqualification  : — 

(a)  Pecuniary  interest,  however  small  (6)  ; 

(b)  Interest  other  than  pecuniary  (7)  ; 

(c)  Acting  both  as  prosecutor  and  judge  (8). 

(!)  Eckersley  v.  Mersey  Bocks,  (1894    2  Q.  B.  at  p.  671. 

(2)  R.  v.  Euggins,  (1805)  1  Q.  B.  563  :  64  L.  J.  M.  C.  149  ;  72  L.  T.  193. 

h)  43  Ch.  D.  379;  61  L.  T.  849. 

(4)  63  L.  J.  Q.  B.  534  ;  (1894)  1  Q.  B.  750  ;   70  L.  T.  4  7 1 . 

(5)  Objection  on  the  ground  of  bias  should  be  taken  at  the  hearing  before  the  justices. 
(Per  Ld.  Loreburn,  L.C.,  Leeds  Corporation  v.  Ryder,  (1907)  A.  C.  at  p.  424.) 

(6J  R.  v.  Recorder  of  Cambridge,  8  E.  &  B.  637  ;  27  L.  J.  M.  C.  1G0  ;  R.  v.  Farrant, 
20  Q.  B.  D.  58;  R.  v.  Gaisford,  (1S92)  1  Q.  B.  381.  See  R.  v.  Mackenzie,  (1892) 
2  Q.  B.  519 ;  61  L.  J.  M.  C.  181  ;  67  L.  T.  201. 

(7)  E.  v.  Meyer,  1  Q.  B.  D.  173  :  34  L.  T.  247;  24  W.  E.  392  ;  R.  v.  Euggins, 
(1895)  1  Q.  B.  563. 

(*)  R.  v.  Allen,  4  B.  &  S.  915;  R.  v.  Milledge,  4  Q.  B.  D.  332;  R.  v.  Eenley 
(member  of  Fishery  Board),  (1892)  1  Q.  B.  504:  61  L.  J.  M.  C.  135;  66  L.  T. 
675  ;  R.  v.  L.  C.  ft,  Ex  parte  Akkersdyk  (mandamus),  (1892)  1  Q.  B.  190;  61  L.  J. 
M.  C.  75  ;  66  L.  T.  168  ;  56  J.  P.  8. 


FOR  CONVICTIONS  AND  ORDERS  OF  JUSTICES.  45 

In  B.  v.  Howard  [})  it  was  held  that  where  the  justices  [  K.  19  ] 
had  appointed  a  committee  to  inquire  into  the  wants  of 
the  neighbourhood  with  reference  to  licensed  houses,  and 
on  the  report  of  that  committee,  at  the  general  annual 
licensing  meeting,  had  ordered  notices  of  objection  to  the 
renewal  of  certain  licences,  so  reported,  to  be  served 
under  the  Licensing  Acts,  the  justices  were  not  dis- 
qualified from  hearing  the  applications  at  the  adjourned 
meeting  on  the  ground  that  they  are  empowered  by  law 
to  fill  the  two  capacities,  and  that  the  two  capacities  are 
not  incompatible,  because  in  making  the  objection  they 
do  not  in  any  sense  become  parties  to  the  litigation  (-) . 

In  B.  v.  Cheshire  J  J.  (3)  it  was  held  that  a  justice  who 
had  formed  one  of  a  licensing  committee  of  a  borough, 
who  had  referred  the  question  of  renewal  of  a  licence  to 
the  Quarter  Sessions,  was  not  debarred  from  sitting  at  the 
meeting  of  the  committee  of  the  Quarter  Sessions,  he 
having  been  appointed  under  s.  5,  sub-s.  5,  of  the 
Licensing  Act,  1904,  a  member  of  that  body,  on  the 
ground  that  the  hearing  was  in  no  sense  an  appeal,  and 
that  there  was  nothing  in  the  Act  to  prevent  his  so 
doing.  And  in  it.  v.  BoHngbroke  (4)  it  was  held  that  justices 
were  not  disqualified  from  the  fact  that  they  are  rate- 
payers in  the  parish  from  hearing  appeals  against  poor 
rates  in  that  parish. 

(d)  Conduct. 

In  B.  v.  Suffolk  J  J.  (5)  Wightman,  J.,  said :  "It  is 
very  important  that  no  magistrate  who  is  interested  in 
the  case  before  the  Court  should  interfere,  while  it  is 
being  heard,  in  any  way  that  may  create  a  suspicion  that 
the  decision  is  influenced  by  his  presence  or  interference." 

(e)  Nature  of  the  subject-matter  of  the  inquiry  (6). 
There  are  also  other  restrictions  placed  by  different 

statutes  on  the  jurisdiction  of  magistrates — the  juris- 
diction being  ousted  by  objections  being  taken  to  the 
nature  of  the  subject-matter  in  dispute  (7). 

(»)  (1902)  2  K.  B.  363  ;  71  L.  J.  K.  B.  751  :  86  L.  T.  839. 

(-)  See  also  R.  v.  Tolhurst,  (1905)  2  K.  B.  478  ;  93  L.  T.  76. 

(3)  (1906)  1  K.  B.  362  :  9l  L.  T.  412  ;  75  L.  J.  K.  B.  290. 

(*)  R.  v.  Bolingbroke,  (1893)  2  Q.  B.  347  ;  62  L.  J.  Q.  B.  180  ;   69  L.  T.  717. 

(5)  18  Q.  B.  416.     See  also  R.  v.  Budden,  60  J.  P.  166. 

(6)  R.  v.  Pearson,  L.  R.  5  Q.  B.  237  ;  39  L.  J.  M.  C.  76 ;  22  L.  T.  126. 

(7)  To  the  payment  of  Church  rates,  R.  v.  Nwmeley,  E.  B.  &  E.  852  ;  R.  v. 
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[  R-  19  ]  (f)  Absence  of  certain  essentials  preliminary  to  the 

inquiry,  such  as  notices,  time,  &c.  (1). 
(g)  A\  here    the  justice    having   legitimately  com- 
menced the  inquiry  is  met  by  some  fact  which, 
if  established,  would  oust  his  jurisdiction  (2). 
Bon&fide  Jurisdiction  of  justices  is  ousted,  as  a  general  rule,  by 

right.  the  defendant  setting  up  a  bond  fide  claim  of  title  in 

himself,  provided  it  is  one  known  to  the  law  (:;). 

If  it  is  a  right  impossible  in  law,  although  the  claim 
be  made  bond  fide,  it  is  otherwise  (4) . 

The  bona  fides  of  the  defendant  in  setting  up  a  claim 
of  right  or  in  making  an  objection  is  a  collateral  one  for 
the  justices  to  decide  (5). 

A  distinction  was  drawn  in  one  case  between  a  "  bond 
fide  claim  "  of  right  and  the  words  "  under  a  fair  and 
reasonable  supposition  that  he  had  a  right  to  do  the  act 
complained  of,"  contained  in  s.  52  of  24  &  25  Vict, 
c.  97  (G).  It  was  held  that  mere  bona  fides  was  not  of  itself 
a  protection  from  the  penalty  of  the  statute. 

(h)  The  omission  of  some  essential  element  of  juris- 
diction ("). 

3.  Exeess  of  jurisdiction,  sue]/  ax  judgment  or  sentence  bring  ultra 

vires  (8). 

4.  Where  conviction  has  been  obtained  by  fraud  (*). 

i  oiling,  17  Q.  B.  816  ;  21  L.  J.  M.  C.  70  ;  R.  v.  Wrottesley,  1  B.  &  Ad.  648  ;  JR.  v. 
Pearson,  L.  R.  5  Q.  B.  237;  39  L.  J.  M.  C.  76;  22  L.  T.  120;  24  &  25  Vict. 
c.  100,  s.  46. 

(!)  It.  v.  Arkwright,  12  Q.  B.  9G0  ;  18  L.  J.  Q.  B.  26  ;  R.  v.  Farmer  and  others. 
65  L.  T.  736  ;  61  L.  J.  M.  C.  65  ;  8  T.  L.  R.  159. 

(2)  Thompson  v.  Ingham,  14  Q.  B.  710:  R.  v.  Nicnneley,  E.  B.  &  E.  853;  R.  v. 
Stimson,  4  B.  &  S.  301  ;  32  L.  J.  M.  C.  208  ;    Pease  v.  Hun/tor,  3  B.  &  S.  620. 

(3)  Cornuell  v.  Sandars,  3  B.  &  S.  206  ;  32  L.  J.  M.  C.  6  ;  9  Jur.  540;  7  L.  T. 
356  ;  11  W.  R.  87  ;  It.  v.  Cridland,  7  E.  &  B.  871,  where  the  defendant  was  sum- 
moned for  a  game  trespass.  R.  v.  Stimson,  1  B.  >.V'  S.  301,  for  illegally  fishing.  See 
Paley  on  Convictions,  8th  ed.  p.  157. 

(*)  Hudson  v.  McRae,  4  B.  &  S.  585  ;  33  L.  J.  M.  C.  65  ;  9  L.  T.  678 ;  12  W.  R. 
80;  Foulger  v.  Steadman  L.  R.  8  Q.  B.  65;  42  L.  J.  M.  C.  3  ;  26  L.  T.  395; 
Hargreaves  v.  Liddams,'l>.  K.  10  Q.  B.  582  :  44  L.  J.  M.  C.  178;  32  L.  T.  600; 
13  W.  R.  828;  Watkins  v.  Major,  L.  R.  10  C.  P.  662;  44  L.  J.  M.  C.  164; 
33  L.  T.  352  ;  24  W.  R.  164. 

(5)  lease  v.  Ghaytor,  3  B.  &  S.  620:  32  L.  J.  M.  C.  121;  9  Jur.  N.  S.  664; 
8  L.  T.  613;  11  W.  R.  563;  Bunbury  v.  Fuller,  9  Exch.  110;  R.  v.  Colling, 
17  Q.  B.  816. 

(6)  White  v.  Feast,  L.  R.  7  Q.  B.  353;  41  L.  J.  M.  C.  81;  26  L.  T.  611; 
20  W.  R.  382  ;  but  this  was  commented  on  in  Benny  v.  Thwaites,  L.  R.  2  Ex.  D.  21  ; 
46  L.  J.  M.  C.  141  ;  35  L.  T.  628  ;    Usher  v.  Luxmore,  62  L.  T.  110. 

(7)  Ex  parte  Bradlaugh,  3  Q.  B.  D.  509  ;  47  L.  J.  M.  C.  105  :  38  L.  T.  680. 

(8)  See  11  &  12  Vict.  c.  44,  s.  2 ;  R.  v.  Slade,  66  L.  J.  M.  C.  273 ;  R.  v.  Cridland, 
7E.  &B.  753. 

(9)  R.  v.  Gillyard,  12  Q.  B.  527  :   17  L.  J.  M.  C.  153:  R.  v.   Cambridge  J  J.,  4 
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Mere  irregularities,  such  as  faults  of  procedure,  may  be  generally  [  R.  19  ] 
waived  by  the  person  affected  by  them,  and  the  conviction,  under 
such  circumstances,  would  be  good  (1),  but  the  person  accused  must 
be  charged  with  an  offence  known  to  the  law  and  within  the 
jurisdiction  of  the  magistrates  (2) ;  but  it  is  otherwise  if  an  objec- 
tion be  taken  at  the  hearing  and  the  irregularity  goes  to  the  juris- 
diction of  the  magistrates  (3) . 

Want  of  jurisdiction  must  be  shown  by  affidavit. 

Upon  convictions  and  orders  of  justices  being  removed  by  Impeachment 
certiorari  into  the  High  Court,  the  Court  will  not  enter  into  the  &c.  by  affi- 
merits  of  the  case  on  affidavits — for  the  decision  of  the  magistrates  <iavlts- 
is  final  in  matters  within  their  jurisdiction^).  The  Court  will 
only  interfere  where  some  defect  is  apparent  on  the  face  of  the 
conviction  or  other  proceeding,  it  being  conclusive  of  the  matter 
stated  in  it ;  but  where  there  is  a  defect,  although  not  apparent  on 
the  face  of  it  but  collateral  to  the  inquiry,  striking  at  the  existence 
of  the  tribunal  as  a  tribunal,  such  as  a  defect  of  jurisdiction,  this 
defect  may  be  shown  to  a  certain  extent  by  affidavits  of  what  took 
place  before  the  magistrates,  as,  for  instance,  if  the  charge  really 
stated  in  an  information  before  magistrates  did  not  amount  in  law 
to  an  offence  over  which  the  statute  gave  them  jurisdiction,  but 
the  proceedings  were  nevertheless  so  drawn  up  as  to  appear  regular 
on  the  face  of  them  ;  in  such  a  case,  affidavits  of  such  facts  would 
be  receivable,  "  not  to  show  that  the  justices  had  come  to  a  wrong 
conclusion,  but  that  they  never  ought  to  have  begun  the 
inquiry  "  (5). 

"  Where  the  Court  cannot  get  at  the  want  of  jurisdiction  but 
by  affidavits,  of  necessity  it  must  receive  them  .  .  .  and  they 
must  be  directed  to  what  appears  at  the  commencement,  and  not 
to  the  facts  disclosed  in  the  progress  of  the  inquiry  "  (6). 

It  is  a  general  rule  that  the  Court  will  not,  on  certiorari,  notice 

A.  &  E.  121  ;   Colonial  Bunk  of  Australasia  v.    Willan,  L.  R.  5  P.  C.  417;  43  L.  J. 
P.  C.  39  ;  30  L.  T.  237  ;  22  W.  R.  516. 
(>)  R,  v.  Hughes,  4  Q.  B.  D.  614. 

(2)  Ex  parte  Hopkins,  66  L.  T.  53  ;  61  L.  J.  Q.  B.  240  ;  56  J.  P.  262. 

(3)  Dixon  v.  Wells,  25  Q.  B.  D.  249  ;  Whiffen  v.  Mailings,  (189*2)  1  Q.  B.  362  ;  61 
L.  J.  M.  C.  82;  66  L.  T.  333. 

(4)  R.  v.  Bolton,  1  Q.  B.  66 ;  10  L.  J.  M.  C.  49  :  R.  v.  St.  Olare,  8  E.  &  B.  533  ; 
R.  v.  Badger,  6  E.  &  B.  137  :  12  L.  J.  M.  C.  65.  Cf.  also  J  J.  of  Middlesex,  2 
Q.  B.  D.  516  ;  46  L.  J.  Q.  B.  746  ;  36  L.  T.  402  ;  25  W.  R.  610  ;  Ex  parte  Hop- 
wood,  15  Q.  B.  128 ;   19  L.  J.  M.  C.  197  ;  In  re  Blewitt,  14  L.  T.  N.  S.  598. 

(5)  R.  v.  Bolton,  1  Q.  B.  66;  10  L.  J.  M.  C.  49  ;  5  Jur.  1154;  4  P.  &  D.  679. 
Cf.  also  R.  v.  Badger,  6  E.  &  B.  137  ;  12  L.  J.  M.  C.  66  ;  R.  v.  Wood,  5  E.  &  B. 
49  ;  R.  v.  Farmer,  (1892)  1  Q.  B.  637  ;  61  L.  J.  M.  C.  65  ;  65  L.  T.  736  ;  8  T.  L.  R. 
159  ;  R.  v.  Lee,  52  J.  P.  345. 

(°)  Per  Lord  Denman,  C.J.,  R.  v.  Bolton,  supra. 
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[E.  19] 


When  writ 
discretionary. 


At  instance  of 
Attorney- 
General. 

Order  of 
Sessions 
subject  to 
case. 


objections  (except  for  want  of  jurisdiction)  raised  upon  affidavit, 
and  not  appearing  on  the  face  of  the  proceedings,  more  especially 
if  they  might  have  been  brought  before  Quarter  Sessions  on 
appeal  (1).  Nor  will  a  certiorari  be  granted  to  remove  the  exami- 
nations on  which  an  order  of  removal  was  founded  except  on  a  case 
reserved  (2). 

It  was  formerly  hold  that  a  certiorari  would  not  be  granted  ex 
debito  justifies,  but  that  it  was  in  the  discretion  of  the  Court  (3)  ;  but 
in  Reg.  v.  J  J.  of  Surrey  (')  it  was  held  that  to  a  party  aggrieved 
it  ought  to  be  granted  ex  debito  justitice,  but  that  to  an  applicant 
who  only  comes  forward  as  one  of  the  public,  the  Court  ought  to 
exercise  its  discretion,  and  that  the  writ  is  not,  on  any  grounds,  a 
writ  of  course. 

The  Court  must  be  satisfied  that  sufficient  grounds  exist  for 
issuing  the  writ,  and  even  where  the  applicant  is  a  party  aggrieved, 
if  he  has  by  his  conduct  precluded  himself  from  taking  an 
objection,  the  Court  will  not  permit  him  to  take  it  (5). 

At  the  instance  of  the  Attorney- General  the  writ  is  demandable 
as  of  right  on  behalf  of  either  the  prosecution  or  defence  (6) . 

Upon  an  order  of  Quarter  Sessions  made  subject  to  the  opinion 
of  the  King's  Bench  Division  on  a  case  stated,  the  Court  will 
consider  and  determine  any  matter  of  law  arising  upon  the  facts 
found  by  the  sessions,  and  stated  in  the  case,  upon  which  their 
opinion  may  be  asked ;  but  if  no  case  be  stated  for  their  opinion, 
the  Court  will  not  as  upon  convictions  and  orders  inquire  further 
upon  certiorari  than  whether  the  justices  have  acted  within  their 
jurisdiction,  and  whether  their  proceedings  are  regular  on  the  face 
of  them,  although  their  judgment  on  the  facts  of  the  case  may 
appear  to  have  been  erroneous  ("). 

Although  s.  40  of  the  Summary  Jurisdiction  Act,  1879  (s), 
provides  that  a  writ  of  certiorari  or  other  writ  shall  not  be  required 

(')  R.  v.  Cambridgeshire  JJ.,  4  A.  &  E.  111. 

(2)  R.  v.  West  Uiding  J  J.,  12  L.  J.  M.  C.  15. 

(3)  R.  v.  South  Holland  Drainage  Commissionn-s,  1  P.  &  D.  79;  8  A.  &  E.  429; 
R.  v.  Manchester  and  Leeds  Canal,  1  P.  &  D.  164  ;  R.  v.  Nicholson,  (1899)  2  Q.  B. 
at  p.  471- 

(4)  L.  R.  5  Q.  B.  466  ;  39  L.  J.  M.  C.  145.  As  to  the  discretion  of  the  Court, 
cf.  R.  v.  Sheward,  9  Q.  B.  D.  741  ;  49  L.  J.  Q.  B.  716  ;  42  L.  T.  363 ;  28  W.  R. 
506.     Cf.  also  U.  v.  ./,/.  of  Cambridgeshire,  4  A.  &  E.  122. 

(5)  R.  v.  South  Holland  Drainagt  Commissioners,  supra, 

(°)  R.  v.  James,  1  East,  303,  n.  ;    A',  v.  Clace,  4  Burr.  2458. 

(7)  Anon.,  1  B.  &  Adol.  382  ;  R.  v.  Hi  dm-  of  St.  James's,  Westminster,  2  A.  &  E. 
241;  R.  v.  JJ.  of  Cheshire,  8  A.  &  E.  398;  S.  C,  1  P.  &  D.  88  :  R.  v.  Bolton, 
1  Q.  B.  66  ;  S.  C,  10  L.  J.  M.  C.  N.  S.  49  ;  R.  v.  Sutton  <  oldfield.  L.  R.  9  Q.  B. 
153;  29  L.  T.  840;  22  W.  R.  324;  S.  C,  nom.  R.  v.  L.  >V  N.  W.  Mail.  Co., 
43  L.  J.  M.  C.  57.     Cf.  p.  429. 

(8)  42  &  43  Vict.  c.  49. 
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for  the  removal  of  any  conviction,  order,  or  other  determination,  in   [  Rr-  20>  21  ] 
relation  to  which  a  special  case  is  stated  hy  a  Court  of  General  or 
Quarter  Sessions  for  obtaining  the  judgment  or  determination  of  a 
superior  Court,  it  does  not  affect  the  principles  upon  which  the 
Court  act. 

Procedure. 
H.  20.  Every  application  for  a  writ  of  certiorari  to  remove  any  The 
judgment,  order,  conviction,  or  other  proceeding  had  or  made  by  app 
or  before  any  justice  or  justices  of  the  peace  of  any  county,  city, 
borough,  town  corporate,  or  liberty,  or  the  respective  general  or 
quaiter  sessions  thereof  into  the  King's  Bench  Division  at  the 
instance  of  any  person  other  than  the  Attorney-General  on  behalf 
of  the  Crown,  for  the  purpose  of  quashing  the  same,  shall  during      [  R»  28  ]" 
the  sittings  be  made  to  a  Divisional  Court  by  motion  for  an  order 
nisi  to  show  cause,  and  in  vacation  or  when  there  is  no  sitting  of  a 
Divisional  Court,  to  a  judge  at  Chambers,  for  a  summons  to  show 
cause,  and  no  such  writ  of  certiorari  shall  be  granted  or  awarded 
unless  an  order  nisi  or  summons  as  aforesaid  shall  have  first  been 
obtained  and  served  in  accordance  with  the  following  rule. 

The  application  must  be  made  by  a  person  aggrieved  (*),  or  by  a 
person  who  has  a  real  interest  in  the  proceedings  (2). 

It  has  frequently  been  decided  that  the  statutes  from  which  the  C.  0.  Restrictions 
Rules  are  derived  do  not  restrain  or  apply  to  the  removal  of  any  ^ot;  app^aole 
proceeding  at  the  instance  of  the  prosecutor,   that  is  to   say,   the  or  thcTcrown 
prosecutor  in  the  original  proceedings,  and  not  the  prosecutor  of  the 
certiorari,   who  is  frequently  the  defendant  in  the  King's  Bench 
Division,  or  at  the  instance  of  the  Attorney- General  acting  officially, 
whether  on  behalf  of  the  prosecution  or  defence,  upon  the  principle 
already  mentioned,  ante,  pp.  42,  48  ;  and  see  ante,  pp.  16,  18. 

R.  21.  No  writ  of  certiorari  shall  be  granted,  issued  or  allowed  Time, 
to  remove  any  judgment,  order,  conviction,  or  other  proceeding 
had  or  made  by  or  before  any  justice  or  justices  of  the  peace  of 
any   county,    city,    borough,    town    corporate,   or   liberty,   or  the 
respective  general  or  quarter  sessions  thereof,  unless  such  writ  of 
certiorari  be  applied  for  within  six   calendar  months  next  after 
such  judgment,  order,  conviction,  or  other  proceeding  shall  be  so  „    . 
had  or  made,  and  unless  it  be  proved  by  affidavit  that  the  party  justices, 
suing  forth  the  same  has  served  the  order  nisi  or  summons  six  days      [  B.  33  ] 

(>)  R.  v.  Shannon,  (1898)  1  Q.  B.  578  ;  R.  v.  Nicholson,  (1899)  2  Q.  B.  at  p.  4G8 ; 
15  T.  L.  R.  509. 

(-)  R.  v.  Groom,  (1901)  2  K.  B.  157  ;   17  T.  L.  R.  433. 

S.M.  E 
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[  R.  21  ]  Lefore  the  return  day  of  the  order  nisi  or  summons  for  the  writ  on 
the  justice  or  justices,  or  on  two  of  them,  if  more  than  one,  by 
and  before  whom  such  judgment,  order,  conviction,  or  other  pro- 
ceedings shall  be  so  had  or  made,  in  order  that  such  justice  or 
justices,  or  the  parties  therein  concerned,  may  show  cause,  if  he  or 
they  shall  so  think  fit,  against  the  granting,  issuing,  or  allowing 
such  writ  of  certiorari  (:). 

Time-  Regard  must  also  be  had  to  the  Public  Authorities  Protection 

Act,  1893,  s.  1  (a).     This  is  especially  important  with  regard  to  the 
power  of  the  Court  to  enlarge  the  time. 

Under  special  circumstances  the  Court  or  a  judge  may  enlarge 
the  time  limited  for  making  the  application  under  the  above  rule 
by  virtue  of  E.  259  and  Ord.  LXIV.  r.  7  ('-). 

Where  there  has  been  an  appeal  to  sessions,  and  the  sessions  have 
adjudicated  thereon,  the  time  runs  from  the  making  of  the  order  at 
sessions,  not  from  the  date  of  the  order  appealed  against  (:)) ;  and 
when  the  sessions  grant  a  case  it  still  runs  from  the  date  of  the 
order  and  not  from  the  time  the  case  is  signed  (l) ;  consequently,  if 
it  is  intended  to  obtain  a  certiorari  to  remove  such  order  and  case, 
it  is  expedient  to  apply  for  and  obtain  the  writ  at  once,  without 
waiting  for  the  settlement  of  the  case  (5),  and  in  time  to  enable  the 
case  to  be  filed  within  six  months  pursuant  to  E.  25.  See  infra, 
p.  435. 

It  is  sufficient  if  the  application  be  made  within  the  six  months  (G), 

(')  Founded  on  13  Geo.  II.  c.  18,  s.  5,  now  repealed.  The  service  of  the  order 
nisi  upon  the  justices  enjoined  by  the  foregoing  rule  is  in  substitution  for  the  notice 
required  to  have  been  given  to  justices  prior  to  the  application  for  the  writ  by 
R.  33  of  the  C.  0.  R.  1886,  which  was  in  its  turn  taken  from  the  statute 
13  Geo.  II.  c.  18,  and  equally  insures  that  no  writ  of  certiorari  for  the  removal  of 
proceedings  before  them  shall  be  granted  without  providing  them  with  the  oppor- 
tunity of  protecting  themselves  by  showing  cause  against  the  grant  of  such  writ. 
The  statute  from  whence  the  foregoing  rule  was  derived  did  not  apply  to  in  — 
dirtments  (Ji.  v.  Battams,  1  East,  304)  ;  and  the  Court  under  the  Act  could 
neither  enlarge  (R.  v.  Blozam,  1  A.  &  E.  386;  R.  v.  Cartworth,  13  L.  J.  M.  C.  28) 
nor  abridge  (R.  v.  JJ.  of  Brecknockshire,  12  L.  J.  M.  C.  135)  the  time  for  moving. 

Sect.  40  of  the  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict.  c.  67),  requires 
every  such  writ  of  certiorari  to  be  sued  out  within  three  months  after  the  decision 
is  given. 

(2)  See  R.  v.  Farmer,  65  L.  T.  737  ;  8  T.  L.  R.  159. 

(3)  R.  v.  JJ.  of  Middlesex,  5  A.  &  E.  626  ;  R.  v.  Boughey,  4  T.  R.  281  ;  Anon., 
Lofft.  544 ;  R.  v.  Morice,  2  D.  &  L.  952. 

(4)  Elliot  v.  Thompson,  33  L.  T.  339. 

(5)  R.  v.  Staffordshire,  1  Dowl.  484. 

(6)  In  a  case  at  Chambers,  where  a  party  attended  with  all  necessary  materials 
on  the  last  day  for  making  the  application,  and  left  his  papers  with  the  judge's 
clerk,  and  stated  the  nature  of  his  application,  he  was  held  to  be  in  time,  although 
no  jud°re  was  in  attendance  on  that  day  (R.  v.  Allen  <nu!  others,  4  B.  &  S.  915  ;  33 
L.  J.  M.  C.  98)  ;  but  in  a  previous  case  under  similar  circumstances,  where  the 
writ  was  issued  on  the  last  day,  but  the  fiat,  in  consequence  of  no  judge  being  in 
town  on  that  dav,  was  not  signed  till  the  day  after,  it  was  held  to  be  too  late  (Ji.  v. 
Whitechapel,  2  Dowl.  N.  S.  964  :  12  L.  J.  M.  C.  85).  But  where  a  judge  at 
Chambers  dismissed  a  summons  on  the  last  day  "  without  prejudice  to  an  applica- 
tion to  the  Court,"  it  was  held  not  to  enlarge  the  time  for  making  the  application. 
(R.  v.  Hodgson,  9  L.  T.  290.) 
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consequently  it  is  no  objection  that  the  alloivance  (i.e.,  the  return  of       [  R.  22  ] 
the  writ  by  the  inferior  Court)  is  not  made  within  that  time  (1). 

Though  the  applicant  under  the  rule  has  six  months  in  which 
to  move,  he  should  nevertheless  apply  within  reasonable  time  (2). 


R.  22.     No  order  for  the  issuing  of  a  writ  of   certiorari   to      [  r.  22  ] 
remove  any  order,  conviction,  or  inquisition,  or  record,  or  writ  of  CoPy  commit- 
habeas  corpus  ad  subjiciendum  shall  be  granted  where  the  validity  of  be  verified, 
any  warrant,  commitment,  order,  conviction,  inquisition,  or  record 
shall  be  questioned,  unless  at  the  time  of  moving  a  copy  of  any      [  R.  35  ] 
such  warrant,  commitment,  order,  conviction,  inquisition,  or  record, 
verified  by  affidavit,  be  produced  and  handed  to  the  officer  of  the 
Court  before  the  motion  be  made,  or  the  absence  thereof  accounted 
for  to  the  satisfaction  of  the  Court. 

The  affidavits  in  support  of  the  application  must  be  entitled  "  In  Affidavits, 
the  High  Court  of  Justice,  King's  Bench  Division,"  only^  (R.  6, 
p.  11)7  and  n°t  m  anJ  cause  or  matter  (3).  They  must  *b*e  stamped 
with  a  Is.  6d.  stamp,  and  may  be  handed  in  when  the  application  is 
made,  and  need  not  be  filed  beforehand,  but  must  be  filed  whether 
the  application  is  granted  or  refused.  For  general  directions  as  to 
affidavits,  see  ante,  p.  11. 

For  Form  of  Affidavit  verifying  copy  of  order,  conviction,  or  other 
proceeding,  see  No.  172,  p.  569. 

Unless  at  the  instance  of  the  Attorney-General  affidavits  must  be 
prepared,  showing  the  insufficiency  or  illegality  of  the  proceeding 
in  question  or  want  of  jurisdiction  in  the  justices. 

If  an  order  of  sessions  has  been  made  subject  to  a  case  for  the  "When  case 
opinion  of  the  High  Court,  it  is  not  necessary  as  formerly  to  obtain  granted  at 
a  certiorari  for  the  removal  of  the  order  (4),  but  should  it  be  desired  sessions- 
to  do  so,  a  short  affidavit  stating  that  a  case  has  been  granted  will 
be  sufficient. 

In  cases  of  proceedings  under  the  Customs  Acts  there  must  be  an  Under 
affidavit  by  the  party  against  whom  the  proceedings  shall  have  been  Customs  Act. 
taken,  or  his  solicitor,  or  agent,  stating  the  grounds  of  objection  to 
the  proceedings  or  conviction,  and  no  objection  other  than  such  as 
shall  have  been  so  stated  can  be  entertained  by  the  Court  (5). 

When  the  interest  of  a  justice  is  the  matter  complained  of  there 
should  be  an  affidavit  stating  that  the  applicant  and  his  solicitor  did 
not  know  of  such  interest  at  the  hearing  if  the  objection  was  not 
then  taken  (6),  and  it  must  be  produced  on  the  application  for  the 

(!)  R.  v.  Abergele,  4  A.  &  E.  795. 

(2)  See  R.  v.  Nicholson,  (1899)  2  Q.  B.  455  ;   15  T.  L.  R.  509. 

(:1)  See  ante,  p.  11. 

(4)  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  40. 

(5)  39  &  40  Vict.  c.  36,  s.  243. 

(•)  See  R.  v.  Kent  J. J.,  44  J.  P.  29S. 
E  2 
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[  R.  22  ] 

By  motion 
in  Court. 


Order  nisi. 


Grounds  to 
be  stated  in 
order. 


Entry  for 
hearing. 


Service  of 
order  nisi. 


?iisi ;  it  will  be  too  late  to  produce  it  in  answer  to  the  respondent's 
affidavits  showing  cause  ('). 

When  tin'  application  is  made  during  the  sittings  to  a  Divisional 
Court  as  requirt  d  by  R.  20,  the  motion  must,  as  a  general  rule, 
be  made  by  counsel,  the  only  exception  to  the  rule  being  in  cases  of 
convictions,  when  the  Court  has  in  some  few  instances  allowed 
defendants  to  move  in  person  (-). 

The  motion  is  ex  parte,  and  must  be  moved  upon  a  day  fixed  for 
taking  ex  parte  motions  on  the  Crown  side. 

An  order  nisi  having  been  granted,  it  will  be  drawn  up  in  the 
usual  manner  at  the  Crown  Office  (stamp  11.).  It  will  call  upon 
the  justices  to  show  cause,  and  direct  notice  to  be  given  to  them 
and  to  all  the  parties  interested  in  supporting  the  proceeding  sought 
to  be  removed. 

The  order  should  state  at  whose  instance  the  application  is  made, 
and  when  made  on  behalf  of  parishes,  it  is  the  most  convenient 
course  to  state  that  the  application  will  be  made  on  behalf  of  the 
inhabitants  of  the  parish  contesting  the  decision  of  the  sessions, 
because,  by  the  practice  of  the  Court,  the  inhabitants  are  always 
considered  as  the  defendants,  and  a  recognizance  by  one  inhabitant 
on  behalf  of  himself  and  the  rest  of  the  inhabitants  with  two 
sureties  will  be  sufficient  (:1),  whereas,  if  the  application  is  stated  to 
be  on  behalf  of  the  churchwardens  and  overseers,  there  should  be  a 
recognizance  entered  into  by  all  of  them  with  two  sufficient  sureties, 
which  will  occasion  additional  expense  and  inconvenience. 

The  grounds  must  also  be  stated  in  the  order  nisi,  and  no  objec- 
tion on  account  of  any  omission  or  mistake  in  any  judgment  or 
order  of  the  Court  below  can  be  taken  advantage  of  if  not  so  stated 
in  the  order  nisi  (4).  In  addition  to  this  some  of  the  judges  have 
for  convenience  given  directions  that  the  grounds  for  the  certiorari, 
whatever  they  may  be,  should  always  be  stated.  Counsel  should, 
therefore,  upon  obtaining  an  order  endorse  the  grounds  on  his  brief 
before. handing  it  in. 

Motions  on  the  Crown  side  are  directed  to  be  entered  in  the 
Crown  paper,  and  consequently,  before  the  day  named  in  the  order 
nisi  for  showing  cause,  a,  praecipe  for  this  purpose  (E.  26),  impressed 
with  a  21.  stamp,  must  be  left  at  the  Crown  Office.  The  most  con- 
venient time  for  doing  this  is  upon  taking  up  the  order  nisi. 

The  order  nisi  must  be  served  upon  the  justices  to  whom  it  is 
directed,  in  obedience  to  R.  21,  six  days  at  least  before  the  return 
day  named  in  the  order,  either  personally  or  by  leaving  it  at  their 
residences  with  a  servant  there  (and  see  K.  128,  p.  292).  The  six 
days  are  reckoned  exclusively  of  the  first  and  inclusive  of  the  last 
(E.  293,  and  Ord.  LXIV.  r.  12,  p.  491).  The  order  nisi  must  be 
served  upon  any  other  parties  named  in  the  order  to  have  notice  ; 
but  there  is  no  limit  of  time  fixed  for  service  upon  such  parties.  It 
must,  however,  be  served  in  sufficient  time  to  enable  them  to  prepare 
to   show   cause   and  instruct  counsel,  usually  not  less  than  four 


(»)  See  E.  v.  Kent  JJ.,  4i  J.  P.  298. 

(2)  E.  v.  Bradlaugh,  3  Q.  B.  D.  509  ;  47  L.  J.  M.  C.  105  ;  38  L.  T.  680. 

(3)  See  1  Burr.  52  ;  E.  v.  Abergele,  5  A.  &  E.  795  ;  E.  v.  St.  Oldie's,  Easter,  1844. 

(4)  R.  28,  post,  p.  62. 
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days.     The  service  is  not  required  to  be  personal.     For  mode  of      [  R.  22  ] 
service,  see  R.  128,  p.  292.     As  to  affidavits  of  service,  see  infra. 

In  the  case  of  an  order  of  sessions,  the  service  must  be  on  two  of 
the  justices  present  at  the  sessions  when  the  order  was  made  (J) ;  it 
is  not  sufficient  to  serve  two  justices  present  at  the  sessions  at  which 
the  order  was  made  (2) ;  they  must  be  the  justices  by  and  before 
whom  the  order  is  made ;  or  in  a  case  at  a  borough  session  under 
5  &  6  Will.  IV.  c.  76,  s.  105,  to  the  recorder  only,  he  being  the  sole 
judge.  Service  on  a  justice  who  was  actually  present  on  the  bench, 
but  took  no  part  in  the  proceedings,  has  been  allowed  (3). 

And  where  the  order  of  sessions  is  made  upon  an  appeal  against 
a  conviction,  the  convicting  justices  should  be  served  as  well  as  the 
justices  present  at  the  sessions  (4). 

Under  the  Customs  Act  (39  &  40  Vict.  c.  36),  s.  244,  no  writ  of  Notice  under 
certiorari  is  to  issue  without  notice  in  writing  to  the  solicitor  for  the  Customs  Act. 
Customs,  and  no  return  to  any  such  writ  is  to  be  considered  by  the 
High  Court  or  the  judges  thereof  unless  there  shall  be  produced  to 
such  Court  or  judge  an  affidavit  in  writing  duly  stating  that  notice 
of  the  issuing  of  such  writ  was  given  to  the  Solicitor  of  Customs,  or 
left  at  his  office  four  clear  days  before  the  return  of  such  writ,  and 
with  respect  to  all  such  writs  there  shall  be  an  interval  of  four  clear 
days  at  least  between  the  day  of  issue  and  the  day  of  the  return 
thereof ;  and  any  such  writ  issuing  without  notice,  or  not  in  con- 
formity with  the  directions  herein  contained,  shall  be  void  to  all 
intents  and  purposes. 

The  affidavit  of  service  of  the  order  nisi  or  summons  must  show  Affidavit 
that  the  service  upon  the  justices  was  effected  six  days  before  the  service. 
day  named  in  the  order  nisi  or  summons  for  showing  cause ;  that 
the  justices  on  whom  the  notice  was  served  were  present  at  the 
sessions,  and  that  they  were  two  of  the  justices  by  and  before  whom 
the  order  was  made,  provided  it  does  not  otherwise  appear,  for 
instance,  when  they  are  the  justices  who  signed  the  order  (5).  The 
omission  of  such  statement  cannot  be  cured  by  a  subsequent  affi- 
davit (6). 

Forms  of  affidavit  of  service  of  the  order  nisi  or  summons  upon 
the  justices  are  given  in  the  Appendix,  Nos.  14,  15,  pp.  508,  509, 
which  may  be  adapted  to  particular  circumstances  of  the  case.  The 
affidavit  of  service  must  state  when,  where  and  how  and  by  whom 
the  service  was  effected  (IL.  11,  p.  13).  For  forms  of  affidavits  of 
service  on  the  party,  see  Forms  Nos.  200  and  201,  pp.  580,  581. 


(!)  R.  v.  Hon-  and  others,  11  A.  &  E.  159  ;  10  L.  J.  M.  C.  8  ;  9  D.  P.  C.  501  ; 
R.  v.  Sattislaw,  5  D.  P.  C.  539 ;  R.  v.  Cartuorth,  13  L.  J.  M.  C.  26  ;  5  Q.  B.  201  ; 
R.  v.  Gilberdike,  5  Q.  B.  207  ;  R.  v.  St.  James's,  Colchester,  2  L.  It.  &  P.  314. 

(2)  R.  v.  Inhabitants  of  Barton,  2  D.  &  L.  492. 

(3)  R.  v.  Suffolk  JJ.,  21  L.  J.  M.  C.  169. 

(4)  R.  v.  Bubbagc,  Triu.  IS 38. 

(5)  R.  v.  Hon-  and  others,  11  A.  &  E.  159;  10  L.  J.  M.  C.  8  ;  9  D.  P.  C.  501  ; 
R.  v.  Cartworth,  13  L.  J.  M.  C.  28  ;  and  of.  supra.  See  also  Ex  }?arte  Reynolds  and 
another,  9  T.  L.  R.  190. 

(6)  R.  v.  Gilberdike,  5  Q.  B.  207. 
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[  R.  23  ] 

General 
proceedings. 


The 
argument. 


Defects  in 
service,  &c, 
■when  to  be 
taken  advan- 
tage of. 


The  directions  given  under  the  title  "Mandamus"  a9  to  copies 

for  the  use  of  the  judges — stay;  obtaining  copies  of  affidavits  in 
support  of  application:  showing  cause;  right  to  begin;  adjourn- 
ment of  hearing;  title  of  affidavits  on  showing  cause;  answering 
new  matter  ;  justices  showing  cause  by  affidavit,  &c. — apply  for  the 
most  part  to  motions  for  certiorari,  and  are  set  out  under  the  title  of 
"Mandamus"  (pp.  225,  226). 

The  motion  will  be  called  on  for  argument  in  the  Crown  Taper  in 
its  turn.  The  party  showing  cause  begins  (\l.  136,  p.  294  ,  and  tho 
order  is  either  made  absolute  or  discharged.  As  to  the  discretion  of 
tho  Court  to  grant  or  refuse  the  writ,  see  ante,  p.  -18.  If  no  cause  is 
shown,  the  order  nut  may  be  made  absolute  upon  proper  affidavits 
of  service,  but  no  order  will  in  such  case  be  made  to  quash  the  pro- 
ceeding to  be  removed,  and  a  further  motion  to  quash  will  then  have 
to  be  made,  as  shown  hereafter  (see  R.  23,  infra).  It  is  in  all  cases 
advisable  to  be  prepared  with  the  affidavit  of  the  service  on  the 
justices  as  required  by  R.  21. 

Any  material  defect  in  the  service,  or  in  the  affidavit  of  service, 
may  be  taken  advantage  of  on  showing  cause  against  the  order  nisi 
or  summons  for  the  writ ;  but  it  is  not  necessarily  too  late  to  take 
such  objections  after  the  writ  has  issued,  although  the  consequence 
may  be,  that  if  the  writ  be  quashed,  it  will  be  too  late  to  sue  out  a 
fresh  one  (*).  After  the  writ  has  issued,  the  objections  should  be 
raised  on  a  substantive  motion  to  quash  the  writ,  for  the  Court  has 
refused  to  entertain  them  on  the  argument  of  a  rule  nisi  to  quash 
the  orders  (2),  and  such  motion  should  be  made  promptly  after  the 
return ;  where  a  whole  term  had  elapsed  without  an  objection  being 
taken  it  was  held  to  be  too  late  (3). 


Quashing  on 
application 
for  certiorari. 


[  R.  37  ] 


R.  23.  When  cause  is  shown  against  an  order  nisi  for  a 
certiorari  to  remove  any  judgment,  order,  or  conviction  upon 
which  no  special  case  has  been  stated,  given,  or  made  by  justices 
of  the  peace  for  the  purpose  of  quashing  such  judgment,  order,  or 
conviction,  the  Divisional  Court,  if  it  shall  think  fit,  may  make  it 
a  part  of  the  order  absolute  for  the  certiorari  that  the  judgment, 
order,  or  conviction  shall  be  quashed  on  return  without  further 
order,  and  in  such  case  it  shall  not  be  necessary  for  the  party 
prosecutiug  such  certiorari  to  enter  into  any  such  recognizance  or 
make  any  payment  into  Court  as  required  by  Rule  24,  and  a 
memorandum  to  that  effect  shall  be  endorsed  by  the  proper  officer 
upon  the  issuing  of  the  writ  of  certiorari. 


(')  It.  v.  Rattislaw,  5  D.  P.  C.   539;  It. 
It.  v.  Cartworth,  13  L.  J.  M.  C.  26. 


v.  Whitcchajjel,   12  L.  J.   M.   C.   85  ; 


(2)  R.  v.  Fordham,  11  A.  &  E.  73  ;  8.  C,  9  L.  J.  M.  C.  3. 

(3)  R.  v.  Inhabitants  of  Basingstoke,  19  L.  J.  M.  C.  28  :  3  New  Soss.  Cas.  693. 
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Under  the  earlier  practice  of  the  Court,  when  it  was  sought  to       [  E.  23  ] 
quash  the  proceedings  of  an  inferior  tribunal,  two  distinct  appli-  ]y;ero.er  of 
cations  were  necessaiy,  one  for  a  writ  of  certiorari  for  the  purpose  motion  to 
of  removing  the  proceedings,  which  was  usually  granted  ex  parte  quash  with 
upon  a  prima  facie  case  being  made  out,  the  other  to  quash  the  motion  for 
proceedings  after  they  were  returned  in  obedience  to  the  certiorari,  wrifc* 
for  the  Court  would  not  quash  any  proceeding  not  formally  on  the 
hies  of  the  Court ;  but  when  the  writ  ceased  to  be  granted  ex  parte 
it  rendered  the  second  motion  superfluous  unless  in  some  doubtful 
or  important  matter  the  Court  desired  a  further  argument ;  conse- 
quently,  the  Court  began  to  make  it  part  of   the  order  for  the 
writ  of  certiorari  to  issue  that  the  proceeding,  as  to  the  illegality  of 
which  they  were  satisfied,  should  be  quashed  when  returned  ;    and 
this  practice  has  been  confirmed  and  provided  for  by  this  Rule. 

The  order  nisi  for  the  certiorari  may  be  made  absolute  or  dis-  Costs  on  order 
charged,  with  or  without  costs  (see  post,  p.  63).  nisi- 

In  vacation,  or  when  there  is  no  sitting  of  a  Divisional  Court,  the  Application 
application  may  be  made  to  a  judge  at  Chambers  for  a  summons  to  at  chambers, 
show  cause  (R.  20,  ante,  p.  49).  The  summons  cannot  be  issued 
without  the  leave  of  a  judge  (R.  266,  p.  390),  and  the  application 
for  it  must  be  made  upon  the  same  materials  as  are  required  upon  a 
motion  to  the  Court,  and  the  general  directions  upon  such  motions 
apply  as  far  as  possible  to  the  application  by  summons. 

If  a  summons  be  granted  it  must  be  drawn  up  at  the  Crown  Office 
(R.  265,  p.  390),  in  accordance  with  Form  No.  13,  p.  507  ;  and  if 
the  objection  to  the  proceedings  of  the  Court  below  be  for  some 
omission  or  mistake  in  drawing  up  the  judgment  or  order,  the 
grounds  must  be  stated  in  the  summons  (R.  28,  infra,  p.  62). 

The  summons,  when  issued,  must  be  taken  to  the  Summons  and 
Order  Department,  and  entered  in  the  judges'  list  for  the  day 
named ;  it  must  then  be  served  upon  the  like  parties  and  in  the 
same  manner  as  an  order  nisi  obtained  in  Court,  as  to  which  see 
supra. 

If,  on  the  return  of  the  summons,  the  judge  grants  an  order  for 
the  writ  to  issue,  which  is  done  upon  an  affidavit  of  service,  if  no 
one  appears  to  show  cause,  the  order  (No.  16,  p.  509)  must  be 
drawn  up  at  the  Crown  Office,  but  need  not  be  served. 

Having  obtained,   whether  from  Court  or   Chambers,   an  order  The  writ, 
that  a  writ  of  certiorari  do  issue,  the  writ  must  be  prepared  accord- 
ing to  Form  No.  17  (p.  509). 

Care  should  be  taken  to  direct  the  writ  to  the  persons  having  the 
custody  of  the  proceeding  to  be  removed.  Thus,  if  it  be  to  remove 
a  conviction  or  order  of  a  Court  of  Summary  Jurisdiction,  it  should 
be  ascertained  whether  such  conviction  has  been  transmitted  to  the 
clerk  of  the  peace  at  sessions,  in  which  case  it  must  be  directed  to 
the  justices  of  the  county  generally,  or  to  the  recorder  of  a  borough, 
if  in  a  borough ;  but  if  the  conviction  or  order  still  remains  with 
the  justices  who  made  it,  the  writ  must  be  directed  to  them  by  name. 

It  is  necessary  to  describe  the  order  or  other  proceeding  to  be 
removed  accurately.  Any  material  variance  will  invalidate  the 
writ,  as  where  a  certiorari  described  orders  concerning  foreign  salt, 
it  was  held  not  to  be  sufficient  to  remove  an  order  concerning  salt  in 
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[  E.  24  ]  gei  era]   ']  ;  bo  where  the  writ  mentioned  orders  against  A..  B.  and 

C.,  it  was  hold  bad  to  remove  orders  against  A.  only.  But  as  this 
part  of  the  writ  should  be  taken  from  the  order,  it  should  be  seen, 
in  the  first  instance,  that  such  order  properly  describes  it. 

The  writ  must  bear  date  the  day  on  which  it  is  issued,  be  tested 

at   the   Royal    Courts   of    Justice,    London,    in   the   name   of    the 

Lord   Chief   Justice  of  England   (E.   212,   p.   303),   and  be  made 

returnable  forthwith  (B.  213,  p.  303). 

Indorsement.  Th,,   writ   must  be   endorsed  "By  order  of   tho  Court,"  or  "of 

Mr.  Justice ,"  if  granted  at  Chambers,  and  with  the  name  of 

the  party  at  whose  instance  it  issues,  thus,  ''At  the  instance  of  the 
within-named  A.  B."  ;  and  if  the  Court  (2)  has  directed  tin1  proceeding 
to  be  quashed  upon  return  pursuant  to  E.  23,  a  memorandum  to 
that  effect  (Forra  No.  22,  p.  512)  must  be  added.  The  name  and 
address  of  the  solicitor  or  agent  or  party  issuing  must  also  be 
endorsed  (E.  210,  p.  303). 

In  applications  on  behalf  of  parishes  it  is  the  most  convenient 
course  to  state  that  the  writ  is  at  the  instance  of  the  inhabitants  of 
the  parish  contesting  the  decision  of  tho  sessions,  because,  by  the 
practice  of  the  Court,  the  inhabitants  are  always  considered  as  the 
defendants,  and  a  recognizance  by  one  inhabitant  on  behalf  of  him- 
self and  the  rest  of  the  inhabitants,  with  two  sureties,  will  be 
sufficient  (3),  whereas,  if  the  application  is  stated  to  be  on  behalf 
of  the  churchwardens  and  overseers,  there  should  be  a  recognizance 
entered  into  by  all  of  them,  with  two  sufficient  sureties,  which  will 
occasion  additional  expense  and  inconvenience. 

If  the  writ  be  sued  out  at  the  instance  of  any  other  than  the  party 
named  in  the  order,  the  Court  may  quash  it  (4),  or  if  it  be  sued  out 
without  any  or  sufficient  service  (5). 
Issue  of  writ.  The  writ  must  be  issued  at  the  Crown  Office   (E.  209,  p.  303), 

which  will  be  done  upon  production  of  the  order  and  upon  leaving 
a  Crown  Office  form  of  praecipe  for  writs,  bearing  an  impressed 
stamp  for  5s. 

If  issued  before  an  order  has  been  obtained,  it  will  be  irregular  (6) 
and  may  be  quashed. 


Recog- 
nizance. 


R.  24.  No  writ  of  certiorari  shall  be  allowed,  to  remove  any 
judgment,  order,  or  conviction  given  or  made  by  justices,  unless 
the  party  (other  than  the  Attorney- General  acting  on  behalf  of 
the  Crown)  prosecuting  such  certiorari,  before  the  allowance 
thereof,  shall  enter  into  a  recognizance  with  sufficient  sureties 
before  one  or  more  justices  of  the  county  or  place  at  their  general 
or  quarter  sessions,  where  such  judgment  or  order  shall  have  been 


(')  Anon.,  1  Salk.  145;  R.  v.  Barking,  2  Salk.  452  ;  R.  v.  Barnes,  1  Salk.  151  ; 
2  Hawk.  P.  C.  c.  27,  s.  75  et  seq. 

(2)  A  judge  nt  chambers  has  no  jurisdiction  to  direct  the  proceedings  to  he 
quashed. 

(■')   1  Burr.  52  :   /.'.  v.  Abergele,  5  A.  &  E.  795  ;  R.  v.  St.  Glare's,  Easter,  181 1. 

(4)  R.  v.  Kent  J  J.,  3  B.  &  Ad.  250. 

(5)  R.  v.  Nicholh,  5  T.  R.  281,  note. 

(n)  R.  v.  Whiteehapel,  12  L.  J.  M.  C.  85. 
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given  or  made,  or  before  any  judge  of  the  High  Court  in  the  sum  [  &r.  25-27  ] 
of  50/.,  with  condition  to  prosecute  the  same  at  his  own  costs  and 
charges  with  effect,  without  any  wilful  or  affected  delay,  and.  to 
pay  the  party  in  whose  favour  or  for  whose  benefit  such  judgment, 
order,  or  conviction  shall  have  been  given  or  made,  within  one 
month  after  the  said  judgment,  order,  or  conviction  shall  be  [  E.  36  ] 
confirmed,  his  full  costs  (')  and  charges,  to  be  taxed  according  to 
the  course  of  the  Court  or  shall  pay  such  amount  into  Court 
unless  the  parties  shall  by  consent  in  writing  dispense  with  such 
recognizance  or  payment  into  Court,  and  in  case  the  party  prose- 
cuting such  certiorari  shall  not  enter  into  such  recognizance,  or 
pay  such  amount  into  Court  (unless  the  same  be  dispensed  with  by 
consent  as  aforesaid),  or  shall  not  perform  the  conditions  aforesaid, 
it  shall  be  lawful  for  the  said  justices  to  proceed  and  make  such 
further  order  for  the  benefit  of  the  party  for  whom  such  judgment 
shall  be  given,  in  such  manner  as  if  no  certiorari  had  been 
granted. 

R.  25.  Printed  post,  p.  435.  Time  for 

filing  case. 

R,  26.    Printed  post,  p.  43>.  Recog- 

nizance on 
case  from 

R.  27.  In  all  civil  causes  or  matters,  which  shall  have  been  sessions. 

removed  by  certiorari,  or  in  respect  of  which  a  special  case  shall  ConcIltlon  0I 

J  r  l  recognizance 

have  been  stated,  the  recognizance  or  payment  into  Court  shall  be  in  civil  cases, 
conditioned  as  regards  costs  to  pay  such  costs,  if  any,  as  the  Court      [ R-  39  1 
shall  order. 

The  above  rules  are  founded  on  5  Geo.  II.  c.  19,  s.  2  (z),  which  is 
still  unrepealed,  but  E.  24  further  provides  for  the  dispensing  with  the 
recognizance  by  consent,  or  payment  into  Court  in  lieu  of  entering  into 
a  recognizance.  It  has  been  held  that  the  statute  does  not  apply  to 
prosecutors  in  a  criminal  proceeding,  on  the  principle  that  the  right 
of  the  Crown  cannot  be  taken  away  except  by  express  words  (/'), 
and  that  although  by  reason  of  the  quashiug  of  the  conviction  at 
sessions  he  becomes  defendant  in  this  Court  (4) ;  but  It.  24  would 
appear  to  do  so,  as  it  provides  an  exception  in  favour  of  the  Crown 

(:)  As  to  the  meaning  of  these  words,  see  Avery  v.  Wood,  (1891)  3  Ch.  D.  115  ; 
61  L.  J.  Ch.  75;  65  L.  T.  122. 

('-)  R.  24  takes  the  place  of  R.  36  of  the  Rules  of  1886,  R.  25  reproduces 
R.  34,  R.  26  takes  the  place  of  R.  33,  and  R.  27  is  the  same  as  R.  39  of  those 
rules. 

(3)  See  R.  v.  Farewell,  1  East,  305  ;  R.  v.  Allen,  15  East,  341  ;  R.  v.  Berkeley  and 
another,  1  Ld.  Kenyon's  Rep.  80  ;  R.  v.  Rodenham,  1  Cowp.  78  ;  R.  v.  Boultbee, 
4  A.  &  E.  498  ;  R.  v.  Spencer,  9  A.  &  E.  485  ;  and  see  ante,  pp.  42,  16. 

(4)  R.  v.  Spencer  (1839),  19  A.  &  E.  485. 


CERTIORARI. 


[  R.  27  ] 


By  in habi- 
tants. 


By  corporate 
bodies. 


Exemption 
of  London 
County 
Council. 


Discharge  of 
defendant  on 
bail  pending 
proceedings 
in  certiorari. 


and  only  extends  it  to  the  Attorney-General.  It  applies  to  all 
orders  and  convictions  of  justices,  in  or  out  of  a  issions,  and  whether 
upon  appeal  or  otherwise,  which  the  Act  did  not,  though  the  Court 
extended  by  practice  its  provisions  so  as  to  include  them  ('). 

Before,  therefore,  a  certiorari  can  be  allowed,  that  is  to  say,  before 
it  can  he  received  and  acted  upon  by  the  justices  to  whom  it  is 
directed,  as  a  valid  writ  to  remove  the  proceedings  in  question  (-),  a 
recognizance  must  he  prepared  pursuant  to  the  above  rule,  for 
form  of  which  see  Xo.  IS,  p.  510,  unless  the  amount  of  the  recog- 
nizance, 50/.,  has  been  paid  into  Court  or  unless  the  same  has  been 
dispensed  with  under  the  provisions  of  the  above  R.  24. 

This  recognizance  must  be  entered  into  with  two  sureties  in  a  joint 
sum  of  .307.  (:i).  It  will  not  be  sufficient  to  have  two  sureties  in  251. 
each. 

"Where  the  inhabitants  of  a  parish  or  other  large  quasi  corporate 
body,  are  the  parties  suing  out  the  writ,  it  lias  always  been  treated 
as  sufficient  for  one  of  the  inhabitants  or  members  to  enter  into  the 
recognizance  on  behalf  of  himself  and  the  rest  of  the  inhabitants  or 
members,  with  two  householders  for  bail. 

A  recognizance  by  two  inhabitants  only  without  sureties  has  been 
held  insufficient  (4).  This  practice  has  also  been  extended  for 
convenience  to  other  public  bodies  where  it  is  impracticable  that  all 
should  enter  into  the  recognizance,  although,  strictly  speaking,  it 
may  not  be  a  compliance  with  the  letter  of  the  Act. 

In  the  case  of  corporate  bodies,  as  they  cannot  enter  into  a  recog- 
nizance (5),  unless  indeed  it  be  by  power  of  attorney  (s),  it  has  been 
the  practice  to  allow  one  member  (in  the  case  of  public  companies 
usually  one  of  the  directors  of  the  company),  on  behalf  of  himself 
and  the  rest  of  the  body  to  enter  into  the  recognizance  with  the 
necessary  sureties ;  but  this  has  been  said  to  be  an  evasion  of  the 
Act  and  not  to  overcome  it  (7). 

The  London  County  Council  are  exempted  under  s.  11  of  the 
London  County  Council  (General  Powers)  Act,  189:3  (53  &  54  Vict. 
c.  ccxliii.),  from  entering  into  any  recognizance  to  prosecute  any 
appeal  or  other  legal  proceedings,  but  they  are  equall}*  liable  as  if 
such  recognizances  had  been  entered  into. 

When  a  defendant  is  in  custody  on  a  conviction,  this  recognizance 
does  not  operate  to  release  him  pending  the  proceedings  in  the 
Superior  Court ;  but  there  are  instances  in  which  the  Court  or  a 
judge  on  granting  the  writ  of  certiorari  have  so  admitted  prisoners 
to  bail  upon  the  authority  of  B.  v.  Reader  (s),  that  if  the  conviction 


(')  See  R.  v.  Jenkmson,  1  T.  R.  82  ;  R.  v.  Jones,  9  D.  P.  C.  504  ;  5  Jur.  364. 

(2)  See  also  R.  v.  Inhabitants  of  Abergele,  5  A.  ,V-  E.  795  ;  R.  v.  Dunn,  8T.  R.  217  ; 
R.  v.  Jones,  9  D.  P.  C.  504. 

(3)  See  R.  v.  Dunn,  8  T.  R.  217. 

(*)  R.  v.  Abergele,  5  A.  &  E.  795  ;  2  H.  &  N.  375  ;   /,'.  v.  Boughey,  4  T.  R.  281. 

(5)  See  R.  v.  Manchester,  Mayor,  \<\,  7  E.  &  B.  45:5,  and  cases  cited  therein  at 
p.  455  :  26  L.  J.  M.  C.  65  :  Southern  Counties  Deposit  Bank,  Lid.  v.  Boeder,  73  L.  T. 
155;  59  J.  P.  536;   15  R.  566. 

(G)  See  Cortis  v.  Kent  Waterworks  Co.,  7  B.  &  C.  at  p.  331. 

(")  R.  v.  Manchester,  supra. 

ih)  1  Str.  531  ;  Re  Hammond,  9  Q.  B.  92  ;  Re  Turner,  9  Q.  B.  80  ;  Re  Lord,  16 
L.  J.  M.  C.  15  ;   12  Q.  B.  757. 
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•were  affirmed  tliey  could  recommit  the  prisoners  to  undergo  the  [  R.  27  ] 
residue  of  the  sentence;  but  strong  doubts  have  been  cast  upon  the  ~ 
expediency  of  this  practice,  because  should  the  natural  term  of  the 
sentence  expire  pending  the  proceedings  in  this  Court,  and  the 
prisoner  be  not  rendered  in  accordance  with  the  recognizance  upon 
the  affirmance  of  the  conviction,  it  would  seem  that  there  is  no 
process  by  which  he  could  be  taken  and  recommitted  ('),  and  the 
only  punishment  that  could  follow  would  be  the  estreating  of  the 
recognizance ;  moreover,  there  is  authority  for  saying  that  a  defen- 
dant in  execution  of  a  sentence  is  not  bailable,  and  there  is  no  rule 
or  maxim  of  law  that  an  appeal  is  of  itself  a  stay  of  execution  (2). 
Where  it  is  intended  that  it  should  be  so,  the  legislature  has  thought 
it  necessary  to  provide  for  it  by  Act  of  Parliament,  as,  for  instance, 
upon  writs  of  error  upon  indictments  for  misdemeanor  :  see  1 6  &  17 
Vict.  c.  32,  ss.  4,  6  (now  repealed) ;  and  upon  a  case  stated  for  the 
opinion  of  the  King's  Bench:  see  20  &  21  Vict.  c.  43,  s.  3.  In  a 
case  which  occurred  before  Erie,  J.  (3),  where  a  defendant  under 
such  circumstances  failed  to  surrender  himself,  that  learned  judge 
stated  that  he  would  never  again  discharge  a  defendant  out  of 
custody  pending  an  appeal  by  certiorari  to  this  Court. 

The  recognizance  must  be  lodged,  together  with  the  certiorari  (4),  Lodging 
with  the  clerk  of  the  peace,  if  the  writ  be  directed  generally  to  the  writ  and 
justicps  of  a  county  or  the  recorder  of  a  borough  ;  but  if  directed  to  recognizance, 
any  individual  justice,  or  other  party,  then  with  such  individual 
justice  or  party,  or  his  clerk. 

Should  no  return  be  made,  in  due  course  an  order  of  course  may  Compelling 
be  obtained  at  the  Crown  Office  (E.  233,  p.  338),  to  return  the  writ  return, 
within  four  days  after  service  of  the  order  if  served  in  London  or 
Middlesex,  or  within  eight  days  in  other  cases  (E.  214,  p.  304).  If 
such  order  be  not  obeyed,  the  parties  to  whom  the  writ  is  directed 
will  be  in  contempt,  and  an  attachment  may  be  moved  for  against 
ihera  :  see  title  "Attachment,"  post,  p.  341. 

The  certiorari  and  return  thereto,  together  with  the  recognizance  The  return. 
(E.  112,  p.  289),  must  be  transmitted  to  the  Crown  Office  and  there 
filed  (E.  214,  p.  304). 

The  return  is  made  by  indorsing  the  certiorari  according  to  Form 
No.  21,  p.  511,  which  contemplates  the  return  being  signed  and 
sealed  ;  the  seal,  however,  is  usually  taken  as  sufficient  without 
subscrij)tion,  if  the  name  and  style  of  the  justices  appear  in  the 
return  (5).  Where  there  has  been  an  appeal  to  sessions  the  return 
of  the  original  order  or  conviction  is  of  importance,  although  it  may 
be  set  out  in  the  order  of  session ;  because,  the  Court  will  not  quash 
the  original  order  or  conviction,  if  it  be  not  before  them,  although 
they  may  have  quashed  an  order  of  session  confirming  it,  and  full 
effect  will  not  be  given  to  the  judgment,  without  going  back  to  the 
sessions  to  quash  such  original  order  (c). 

(!)  As  to  powers  to  re-arrest,  see  Bug  dales'  Case,  2  E.  &  B.  129,  commented  on  in 
House  of  Lords  in  Bell  Cox  v.  Hakes,  03  L.  T.  392,  per  Lord  Herschell,  at  p.  399  ; 
15  A.  C.  at  p.  530. 

(2)  Kendall  v.   Williamson,  4  El.  i:  Bl.  680. 

(:i)  R.  v.  Smith,  Trin.  Vac.  1852. 

(*)  The  original  writ  must  be  lodged,  not  a  copy. 

(5)  See  2  Hawk.  P.  C.  27,  c.  65  ;   Ghertley  v.   Wood,  6  Mod.  43. 

(6)  R.  v.  //.  of  Middlesex,  9  A.  &  E.  540*;   1  P.  &  D.  402. 


60 


CERTIORARI. 


[  R.  27  ] 


Defect  on 
return. 

J  lew  taken 
advantage  of. 


Title  of  cause 
after  writ 
issued. 


Motion  to 
quash . 


In  all  cases  the  return  to  a  certiorari  must  consist  of  an  original 
order  or  proceeding;  the  sending  a  copy  or  setting  out  the  tenor 
merely,  will  bean  insufficient  return  ('),  though  in  the  case  of  an 
ord(  r  of  quarter  sessions  it  can  but  be  a  transcript  or  record  of  the 
order,  still  it  must  purport  to  be  the  original.  In  such  case  the 
original  entry  should  be  eras<  d. 

If  on  the  return  1  icing  made,  there  appear  any  material  defect  in 
it,  sink  as  the  recognizance  not  having  been  entered  into  in  due 
time,  or  that  proper  bail  has  not  been  given,  or  if  there  be  a 
variance  between  the  orders  mentioned  in  the  writ,  and  those 
returned,  the  proper  mode  of  talcing  advantage  of  such  defect,  is  hj 
a  substantive  motion  to  quash  the  return,  and  not  the  writ  itself.  In 
a  case  where  an  objection  was  taken  to  the  recognizance,  the  Court 
refused  to  quash  the  writ,  but  quashed  the  allowance,  and  enlarged 
tke  return  to  tke  writ,  sending  it  back  to  the  sessions  to  be  duly 
allowed,  after  a  proper  recognizance  should  have  been  entered 
into  (2)  ;  but  this  must  be  on  a  distinct  motion,  for  the  Court  will  not 
entertain  such  objections  on  the  argument,  on  a  rule  to  quash  the 
orders  (3).  A  defect  in  the  return  merely,  may  be  amended  on 
motion  for  that  purpose  (i). 

After  an  order  for  the  writ  has  been  made  absolute,  affidavits  and 
other  proceedings  required  to  be  used  should  be  entitled  in  the 
Court  and  in  the  cause  thus : 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 

shire.     The  King 

agt. 
A.  B.  \_tJte  party  at  whose  instance 
the  writ  was  issued,  who  becomes  the  nominal  defendant  in  the 
High  Court']  (5), 

though  they  need  not  be  intituled  in  the  cause,  when  the  writ  has 
not  issued,  on  a  motion  to  set  aside  an  order  absolute  for  the  writ(6). 

When  the  certiorari  has  been  obtained  at  Chambers,  or  when  it 
has  been  obtained  in  Court  and  the  Court  has  not  under  B.  23 
ordered  the  proceeding  removed  to  be  quashed  on  return  without 
further  order,  it  will  be  necessary  to  make  a  substantive  motion  to 
quash  such  proceeding.  B.  238  (post,  p.  340)  requires  all  cases  of 
conviction  and  of  orders  removed  into  Court  from  any  inferior 
jurisdiction,  to  be  entered  for  argument  upon  an  order  to  show 
cause  why  the  conviction  or  order  should  not  be  quashed.  Such 
order  to  show  cause  is  an  order  of  course,  and  may,  pursuant  to 
B.  233  (p.  338),  be  drawn  up  at  the  Crown  Office  without  any 
motion  for  the  same. 

The  order  may,  if  necessary,  be  drawn  up  on  reading  the  same 
affidavits  on  which  the  certiorari  was  granted,  and  any  additional 
affidavits  that  may  be  deemed  requisite  to  support  the  case  ;  and  if 


0)  1  Salk.  147 ;  2  Salk.  565  ;  Askew  v.  Haytcrn,  1  D.  P.  C.  510  ;  R.  v.  Bricknall, 
12  W.  R.  909. 

(2)  R.  v.  Abergele,  5  A.  &  E.  795  ;  R.  v.  Jones,  9  D.  P.  C.  505. 

(3)  R.  v.  Fordham,  11  A.  &  E.  73  ;  9  L.  J.  M.  C.  3,  and  ante,  p.  54. 

(4)  R.  v.  Atkinson,  4  East,  175,  n.  :   1  Saund.  149,  n. 

(5)  See  R.  v.  Spencer,  9  A.  &  E.  485  ;   1  Burr.  52  ;  R.  v.  Jones,  8  D.  P.  C.  80. 

(6)  R.  v.  Chascmore,  12  Jur.  11,  Q.  B. 
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drawn  up  on  reading  affidavits,  it  will  order  that  all  affidavits  to  [  R.  27  ] 
show  cause  be  filed  a  certain  number  of  days  before  the  day  for 
showing  cause,  and  the  case  will  then  upon  payment  of  a  11.  hearing 
fee  (Praecipe  E.  26)  (if  such  fee  has  not  been  previously  paid  on  the 
application  for  the  certiorari),  be  put  down  for  argument  in  the 
Crown  Paper  ('). 

When  there  has  been  any  prior  appearance  by  a  solicitor  for  the  Service  of  nisi 
party  called  upon  to  show  cause  the  order  nisi  will  direct  service  to  quash, 
upon  him  or  his  agent,  otherwise  the  order  nisi  must  then  be  served 
upon  the  parties  to  whom  notice  is  thereby  required  to  be  given  ; 
and  if  such  parties  be  the  inhabitants  of  a  parish,  it  is  sufficient  to 
serve  one  churchwarden  and  one  overseer ;  personal  service  is  not 
necessary,  but  if  not  personal,  the  service  must  be  at  the  residence 
of  the  party,  on  his  wife  or  his  servant  there,  but  where  cause  is 
intended  to  be  shown,  the  solicitor  for  the  prosecution  will  generally 
accept  service  of  the  order  (2). 

If  no  cause  be  shown,  an  affidavit  of  the  service  of  the  order  nisi 
must  be  made,  entitled  in  the  Court  and  in  the  cause  (for  which  see 
Porm,  Nos.  2Q0,  201),  in  order  to  ground  a  motion  to  make  the 
order  absolute  to  quash  the  orders,  but  if  cause  be  shown,  such  an 
affidavit  is  not  necessary. 

The  party  moving  to  quash  must  deliver  copies  of  the  proceedings  Copies  for 
for  the  use  of  the  judges  on  the  hearing,  as  to  which,  see  p.  294.         the  judges. 

The  case  will  be  called  on  in  its  turn  in  the  Crown  Paper,  and  The  argu- 
the  party  showing  cause  begins  (E.  136,  p.  294).     As  the  argument  ment. 
takes  place  upon  an  order  nisi,  all  the  counsel  instructed  on  each  "Who  begins, 
side  may  be  heard  (see  p.  225). 

Where  a  defendant  died  after  obtaining  a  certiorari  and  before  Death  of 
the  argument  of  the  nisi  to  quash,  the  Court  allowed  the  case  to  defendant, 
proceed  and  affirmed  the  conviction  (3). 

The  judgment  of  the  Court,  unless  they  amend  the  order  or  con-  The  judg- 
viction  under  the  statute  referred  to  infra,  p.  62,  must  be  one  of  meut. 
two  things :  either  they  must  make  the  order  absolute  to  quash,  or 
they  must  discharge  it. 

The  Court  has  no  jurisdiction  on  a  rule  nisi  to  quash  to  substitute 
another  order  in  the  place  of  the  one  set  aside ;  they  cannot, 
therefore,  amend  a  poor-rate,  they  can  do  no  more  than  quash  the 
order  of  sessions  confirming  it,  leaving  the  rate  to  be  amended  by 
the  sessions,  if  not  too  late  (4). 

In  general,  and  unless  otherwise  ordered,  or  when  the  objection  Effect  of 
does  not  also  relate  to  the  original  order  (5),  an  order  quashing  an  judgment, 
order  of  sessions  which  quashes  an  original  order,  in  effect  confirms 
the  original  order  ;   and  an  order   quashing  an  order  of  sessions 
which     confirms     an     original     order,     in     effect     quashes     such 
original  order  (b) ;    but   it    will  not  be   so  expressed   in  the  order 

(!)  See  R.  v.  Lord,  16  L.  J.  M.  C.  15. 

C2)  See  also  as  to  service,  R.  128,  post,  p.  292. 

(3)  It.  v.  Roberts,  2  Str.  936. 

(4)  R.  v.  Melton,  3  B.  &  Aid.  120  ;  see  also  2  Nolan's  P.  L.  613. 

(5)  See   Suffolk   Count)/  Lunatic  Asylum  v.  Stow   Union,  76  L.  T.  494  ;  45  W.  R. 
620  ;  61  J.  P.  328. 

(6)  See  R.  v.  Latchfovd,  0  Q.  B.  567. 
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di\  isible. 


[  R.  £8  ]  absolute  unless  the  original  order  be  returned,  because  the  Court 

cannot  in  terms  quash  or  affirm  an  order  no1  properly  before  it('). 

Order  of  An  order  of  justices,  whether  made  in  sessions  or  out  of  sessions. 

•i  Vs! ".''"'  may  be  divisible,  and  where  good  in  part  and  bad  in  part,  the  good 

may  be  divided  from  the  bad,  and  the  good  affirmed  and  the  bad 
quashed(2);  but  not  so  with  a  conviction  which,  if  bad  in  part,  is 
bad  in  toio  (3). 

Order  for  R.  28.  No  objection  on  account  of  any  omission  or  mistake  in 

any  judgment  or  order  of  any   justice  of  the  peace,  court  of  suiu- 

tions-  mary  jurisdiction,  or  court  of  general  or  quarter  sessions,  brought 

L  "  "  -I  up  upon  a  return  to  a  writ  of  certiorari  and  filed  at  the  Crown 
Office,  shall  be  allowed,  unless  such  an  omission  or  mistake  shall 
have  been  specified  in  the  order  for  issuing  such  certiorari  (4). 

Amendment.  If  any  objection  be  made  on  account  of  any  omission  or  mistake 

in  the  drawing  up  of  any  order  or  judgment  of  any  justices,  and  if 
it  be  shown  that  sufficient  grounds  were  in  proof  before  the  justices 
making  such  order  or  giving  such  judgment,  to  have  authorised  the 
drawing  up  thereof,  free  from  such  omission  or  mistake,  the  Court 
may,  upon  such  terms  as  to  payment  of  costs  as  it  shall  think  fit, 
amend  such  order  or  judgment  and  adjudicate  thereupon  as  if  no 
such  omission  or  mistake  had  existed  ;  provided  that  such  objection 
shall  have  been  stated  in  the  order  for  issuing  the  certiorari  (5). 

"Where  one  of  the  grounds  was  that  the  order  did  not  state  the 
mother's  residence  to  be  in  the  petty  sessional  division,  but  the 
summons,  a  copy  of  which  was  in  evidence  before  the  justices, 
alleged  that  fact  :  it  was  held  that  the  justices  had  sufficient 
grounds  before  them  to  have  drawn  up  the  order  without  the 
omission  ;  they  therefore  amended  the  order  and  discharged  the 
rule,  but  would  not  allow  the  costs,  as  an  amendment  had  been 
necessary  (6).  If,  however,  the  adjudication  be  wrong  in  sub- 
stance, and  not  merely  in  the  drawing  up  of  the  order,  the  order 
cannot  be  amended  under  the  above  section  (7). 

(r)  R.  v.  Brieknall,  12  W.  R.  909. 

(2)  See  R.  v.  Green  and  others,  20  L.  J.  M.  C.  16S,  and  cases  there  cited. 

(3)  See  R.  v.  t 'athi  rail,  2  Str.  900  ;  1  T.  R.  249  ;  and  see  R.  v.  Hale,  Cowp.  729,  n. ; 
Paley  on  Convictions,  8th  ed.  p.  185. 

(4)  This  rule  was  framed  on  12  &  13  Yict.  c.  45,  s.  7.  See  R.  v.  Purdy, 
31  L.  J.  M.  C.  4. 

(5)  By  12  <Sr  13  Vict.  c.  45,  s.  7,  "if  upon  the  return  to  any  writ  of  certiorari  any 
objection  shall  be  made  on  account  of  any  omission  or  mistake  in  the  drawing1  up 
of  such  order  or  judgmept,  and  it  shall  he  shown  to  the  satisfaction  of  the  Court 
that  sufficient  grounds  were  in  proof  before  the  justice  or  justices  making  such 
order  or  giving  such  judgmi  nt  to  have  authorised  the  drawing  up  thereof  free  from 
the  said  omission  or  mistake,  it  shall  be  lawful  for  the  Court,  upon  such  terms  as  to 
payment  of  costs  as  it  shall  think  fit,  to  amend  such  order  or  judgment,  and  to 
adjudicate  thereupon  as  if  no  such  omission  or  mistake  had  existed:  provided 
always,  that  no  objection  on  account  of  any  omission  or  mistake  in  any  such  order 
or  judgment  brought  up  upon  a  return  to  a  writ  of  certiorari  shall  be  allowed 
unless  such  omission  or  mistake  shall  have  been  specified  in  the  rule  for  issuing 
such  certiorari." 

(G)  R.  v.  Higham,  26  L.  J.  M.  C.  Ill ;  7  E.  &  B.  557.  See  also  R.  v.  Hellingley, 
28  L.  J.  M.  C.  Hi7. 

('•)  See  S.  v.  Padbury,  5  Q.  B.  D.  12G  :  49  L.  J.  M.  C.  55 ;  44  J.  P.  361  ;  R.  v. 
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S.  11  of  the  Summary  .Jurisdiction  Act,  1848,  imposes  a  limit  [  B.  29  ] 
of  six  months  within  which  complaint  must  be  made,  and  where  a  ~ 
conviction  imposed  a  fine  in  respect  of  every  day  during  a  period  of 
six  calendar  months,  it  was  held  to  be  bad  and  not  amendable  under 
this  Act(').  Where  the  word  "wilfully"  was  omitted  in  a  convic- 
tion under  s.  24  of  the  Larceny  Act,  1861,  the  conviction  was 
quashed  because  the  omission  was  matter  of  substance  and  not  of 
form(2).  Where,  under  the  Public  Health  (London)  Act,  1891,  the 
conviction  imposed  a  fine  and  imprisonment  with  hard  labour  in 
default  of  distress,  the  Court  refused  to  amend,  although  there  was 
an  affidavit  from  the  magistrates'  clerk  stating  that  the  mistake  in 
drawing  up  the  conviction  was  his  fault ;  but  upon  a  second  infor- 
mation against  the  same  defendant,  and  the  conviction  contained  the 
same  error,  but  the  defendant  had  appealed  to  Quarter  Sessions,  and 
the  Quarter  Sessions  had  amended  the  conviction  under  this  section, 
the  High  Court  refused  to  interfere  to  set  aside  the  order  of  sessions  (3). 

This  power  of  amendment  is  discretionary,  and  where  there  had 
been  a  conviction  under  1  &  2  "Will.  IV.  c.  32,  s.  30,  including  four 
persons,  and  adjudging  each  of  them  to  forfeit  and  pay  21.  and 
costs,  and  in  default  to  be  imprisoned,  it  was  held  that  the  convic- 
tion was. bad,  because  it  adjudicated  each  defendant  to  be  imprisoned 
for  one  month  unless  the  costs  and  charges  of  conveying  all  to  gaol 
should  be  sooner  paid,  and  it  was  not  in  the  form  authorised  by 
stat.  11  &  12  Viet.  c.  43,  s.  17,  or  to  the  like  effect,  and  was  not, 
therefore,  a  case  for  amendment  under  this  Act  (4). 

R.  29.  No  writ  of  certiorari  shall  be  granted,  issued,  or  allowed  No  certiorari 

to  remove  convictions  or  orders  of  justices  from  which  an  appeal  Pendl°g 

J  L 1  appeal. 

lies  to  the  sessions  before  the  matter  be  determined  on  the  appeal       [  New  ] 
or  the  time  for  appealing  has  expired  (5).  H  CmjU 

Under  the  Rule  upon  which  this  Rule  is  founded  it  has  been  held 
that  where  the  defendant  alone  has  the  right  of  appeal,  it  would 
seem  that  he  may  waive  his  right  and  obtain  a  certiorari  before  the 
time  of  appealing  has  expired  (°).  Moreover,  the  rule  only  applies 
where  the  time  for  appealing  is  limited  by  statute ;  otherwise  it 
might  operate  to  prevent  a  certiorari  issuing  at  all,  which  is  not  its 
intention  (7),  and  applies  only  where  the  party  seeking  to  bring  it 
up  by  certiorari  is  the  party  in  whose  favour  the  order  is  made  (8). 

Costs  and  Subsequent  Proceedings. 

The  Court  of  Appeal  have  decided  thai  costs  may  be  awarded  Costs, 
whether  the  order  to  quash  be  made  absolute  (9)  or  be  discharged, 

Tbmlinson,  L.  R.  8  Q.  B.  13  ;  42  L.  J.   Q.  B.  1 ;   R.  v.  Kay,  L.  R.  8  Q.  B.  32-5. 
See  also  R.  v.  Lunelle,  31  L.  J.  M.  C.  157. 

H  R.  v.  Slack,  (1895)  2  Q.  B.  247  ;  64  L.  J.  M.  C.  232. 

(8)  R.  v.  Thorpe  and  others,  60  J.  P.  309. 

(J)  R.  v.  Slade,  64  L.  J.  M.  C.  273. 

(4)  R.  v.  CHdland,  7  El.  &  Bl.  853 ;  27  L.  J.  M.  C.  28.  ^ 

(5)  This  Rule  is  founded  on  a  Rule  of  Court  of  E.    1  Anne.     See  Salk.  147: 
E.x.  Broolce,  2  T.  R.  196,  n. 

(0)  /,'.  v.  Horman,  Andr.  313  ;   2  Str    991. 

(7)  Ibid. 

(8)  R.  v.  Blathwayt  and  another,  3  D.  &  L.  546. 

(9)  R.  v.  JFoodhoii.se  and  others,  Leeds  JJ.,  (1906)  2  K.  B.  538  ;  95  L.  T.  399.    This 
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[  E.  29  ] 


No  costs 
where  order 
partly 

quashed  and 
partly 
affirmed. 

Rule  for 
judgment. 


and  the  order  or  other  proceeding  removed  be  affirmed.  In  the 
latter  evenl  the  costs  subsequent  to  the  removal  are  secured  by  the 
recognizance  given  on  obtaining  the  certiorari  under  K.  24,  ante, 
p.  56. 

If  an  order  be  affirmed  in  part  and  quashed  in  part,  the  costs  will 
not  be  recoverable  under  the  recognizance,  provided  the  part  (plashed 
was  material  '  .  Where  points  were  raised  in  favour  of  both  sides, 
and  the  Courl  confirmed  the  order  of  sessions,  but  decided  against 
all  the  points  raised  on  each  side,  it  was  held  that  neither  party  was 
entitled  to  costs  (-). 

The  rub'  for  the  judgment  must  be  drawn  up  at  the  Grown  Office 
and  a  1/.  stamp  affixed  thereon.  If  the  order  or  other  proceeding 
removed  be  affirmed,  and  the  Court  has  made  no  order  with  refer- 
ence to  costs,  the  defendants  being  liable  to  costs  subsequent  to  the 
removal  by  virtue  of  the  rule  above  mentioned,  and  the  recognizance 
given  in  pursuance  thereof  (3),  the  prosecutor  may  draw  up  an  order 
of  course  to  tax  (E.  2.33,  p.  .338).  If  the  costs  alter  taxation  be  not 
paid  after  a  proper  demand,  a  motion  may  be  made  to  estreat  the 
recognizance  upon  an  affidavit  of  service  of  the  order  and  certificate, 
and  demand  on  the  defendant  and  his  bail(4),  according  to  Form  204, 
p.  582.  In  the  absence  of  any  order  of  the  Court  for  costs,  execution 
cannot  be  issued  for  the  costs  secured  by  the  recognizance,  as  there 
would  be  no  order  or  jtidgment  of  the  Court  awarding  them,  and 
they  simply  follow  under  the  recognizance  (5). 


Proceedings  on  Conviction  after  Affirmance. 

Process  to  "When   a   conviction   has   been  removed    into  the  King's  Bench 

levy  penalty.  Division  and  affirmed,  whether  after  an  appeal  to  the  sessions  or 
otherwise,  the  penalty,  if  not  alreadj'paid,  must  be  levied  by  process 
from  the  King's  Bench  (°).  So  in  a  case  where  an  order  of  sessions, 
quashing  a  conviction  against  the  excise  laws,  having  been  removed 
by  certiorari,  and  the  Court  of  King's  Bench,  on  hearing  the  case, 
quashed  the  order  of  sessions  and  affirmed  the  conviction,  a 
levari  facias  was  issued  from  the  Crown  Office  to  recover  the  penalty 
of  5QL,  to  which  the  sheriff  returned  that  he  had  levied  \%l.  6s.  6d., 


case  is  in  conflict  with  and  purports  to  overrule  the  decision  in  London  County  Council 
v.  West  Ham,  (1892)  2  Q.  B.  173 ;  61  L.  J.  M.  C.  210 ;  67  L.  T.  363  ;  56  J.  P.  662. 

(')  11.  v.  Madky,  2  Str.  1198  ;  2  Hullock's  Law  of  Costs,  2nd  ed.  568. 

(:)  R.  v.  Southampton  Dock  Co.,  20  L.  J.  M.  C.  228. 

(3)  See  R.  v.  Latchford,  6  Q.  B.  567,  and  ante,  p.  56. 

(4)  R.  v.  Bezant,  7  D.<  P.  C.  680  ;  R.  v.  Long,  Hil.  1843. 

(5)  S.  3  of  5  Geo.  II.  c.  19,  which  provides  that  if  the  order  or  judgment  he 
confirmed  the  persons  entitled  to  the  costs  for  the  recovery  thereof,  within  ten  days 
after  demand  made  of  the  person  or  persons  who  ought  to  pay  the  said  costs,  upon 
oath  made  of  the  making  such  demand  and  refusal  of  payment  thereof,  shall  have 
an  attachment  against  him  or  them  for  such  contempt,  and  the  recognizance  entered 
into  upon  the  allowing  of  the  certiorari  shall  not  Lc  discharged  until  the  costs  shall 
he  paid.  Since  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  the  Court  has,  however, 
always  refused  to  grant  an  attachment  against  parties  in  all  cases  for  non-payment 
of  costs  on  a  master's  allocatur. 

(fi)  R.  v.  Pullcn,  and  R.  v.  Rogers,  1  Salk.  369  ;  R.  v.  Speed,  1  Salk.  379.  See 
also  R.  v.  Rushuorth,  1  New  Sess.  Cas.  415  ;  9  Jur.  161. 
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and  that  the  defendant  had  not  any  other  goods  whereof  the  residue  [  E.  29  ] 
could  be  levied.  Whereupon  another  writ  of  levari  facias  issued  for 
31/.  13s.  6 d.,  the  residue  of  the  penalty,  to  which  the  sheriff  returned 
that  he  had  levied  5/.,  part  thereof,  and  that  the  defendant  had  no 
more  goods  whereof  the  remainder  could  be  levied,  upon  which 
last-mentioned  return  a  capias  ad  satisfaciendum  was  issued  for  the 
remaining  sum  of  261.  13s.  6d.  The  writ  was  directed  to  the  sheriff, 
reciting  the  conviction,  appeal,  order  of  sessions,  certiorari,  and 
judgment  of  the  King's  Bench  thereon,  and  the  issuing  and  returns 
of  the  two  writs  of  levari  facias,  and  commanded  the  sheriff  to  take 
the  defendant  to  satisfy  the  king  the  said  sum  of  261.  13s.  6d.,  residue 
of  the  said  sum  of  50/.  (1). 

Forms  of  these  writs  of  execution  for  this  purpose  will  be  found  Forms  of 
in  the  Appendix,  post,  pp.  556—561,  Nos.  149  and  150.     They  must  levari/actus. 
be  issued  at  the  Crown  Office  on  the  affirmance  of  the  conviction,  or 
on  filing  the  previous  writ  of  execution,  with  the  return  thereto,  as 
the  case  may  be. 

But  where  the  Act  of  Parliament  on  which  a  conviction,  which  This  Court 
had  been  brought  up  by  certiorari  and  affirmed,  was  framed,  gave  wlU  ^ 
the  convicting  justices  a  discretionary  power  to  imprison  the  offender  so^ment^"" 
for  a  limited  period,  in  case  of  there  being  no  sufficient  distress  to  where  penalty 
levy  the  penalty,  the  Court  of  Queen's  Bench,  after  a  levari  facias  not  recovered. 
had  been  issued,  to  which  a  return  of  nulla  bona  was  made,  held 
that  they  had  no  power  to  exercise  the   discretion   (which  the  con- 
victing judges  would  have)   as  to  the  term  of  imprisonment,  and 
refused  to  issue  a  ca.  sa.,  but  sent  back  the  conviction  by  procedendo,  Procedendo. 
in  order  that  the  justices  might  cause  it  to  be  enforced  (3). 

In  this  case  the  procedendo  was  directed  to  the  two  convicting 
justices,  and  to  the  other  justices  of  the  county,  reciting  the  issuing 
of  the  certiorari,  the  conviction,  the  penalty,  the  order  of  sessions 
confirming  the  conviction,  that  such  proceedings  were  afterwards 
had  in  the  Court  of  King's  Bench,  that  the  conviction  and  judgment 
of  sessions  were  affirmed,  and  that  execution  still  remained  to  be 
done.  It  then  proceeded  to  direct  the  sending  back  of  the  conviction 
and  order,  and  commanded  such  proceedings  to  be  had  thereon  as  if 
no  certiorari  had  issued. 

Where  an  alehouse  licence  had  been  granted  to  which  was 
appended,  after  the  signature,  and  without  a  seal,  a  condition  which 
the  Court  held  to  be  null  and  void,  but  which  the  Court  refused  to 
quash  without  quashing  the  whole  certificate,  they  awarded  a  proce- 
dendo to  carry  back  the  licence  saying  that  after  the  expression  of 
the  Court's  opinion  they  trusted  the  justices  would  not  enforce  the 
condition  (3). 

A  procedendo  can  only  be  issued  in  such  a  case  upon  an  order  of 
Court  first  obtained  on  motion  for  that  purpose  ;  the  writ  may  then 
be  issued  as  other  writs.  A  general  form  will  be  found  in  Appendix, 
post,  p.  569,  No.  170,  but  it  must  be  carefully  adapted  to  the  par- 
ticular case.  When  complete,  it  may  be  annexed  to  the  con- 
viction, &c,  and  transmitted  to  the  proper  officer  of  the  Court  from 
whence  it  was  removed. 

(!)  R.  v.  Hanson,  Hil.  4  Geo.  IV.  1823. 

(2)  R.  v.  Neville,  2  B.  &  Ad.  299  ;  R.  v.  Rnshworth,  1  New  Sess.  Cas.  415  ;  9  Jur. 
161. 

t/*)  R.  v.  Mann,  L.  R.  8  Q.  B.  235. 

S.M.  F 
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[  E.  f  0  ] 

Application 

of  rules. 

[  New.  ] 


Certiorari  for  Orders,  &c.  Generally. 

It.  30.— The  provisions  of  the  foregoing  E.  20,  21,  22,  23,  24, 
and  27,  as  far  as  they  may  be  applicable,  shall  apply  to  the 
removal  of  all  other  orders  and  proceedings,  which  may  be  subject 
to  removal  by  certiorari  into  the  King's  Bench  Division  for  the 
purpose  of  being  quashed. 


On  -what 

terms 

issuable. 


Certiokari  to  remove  County  Rates. 

By  12  Geo.  II.  c.  29,  s.  21,  "No  writ  of  certiorari  to  remove 
any  rates  made  in  pursuance  of  this  Act,  or  to  remove  any  orders 
or  other  proceedings  taken  or  made  by  the  said  respective  general 
or  quarter  sessions  touching  such  rates,  shall  be  taken  out  or 
granted  but  upon  a  motion  to  be  made  some  time  in  the  first  week 
of  the  next  term  after  the  time  for  appealing  from  such  rates  or 
orders  is  expired,  and  upon  making  it  appear  to  the  Court,  by 
affidavit  or  otherwise,  that  the  merits  of  the  question  upon  such 
appeal  or  orders  will,  by  such  removal,  come  properly  in  the 
judgment  of  the  said  Court ;  and  that  no  such  writ  of  certiorari 
shall  be  allowed  until  sufficient  security  be  given  to  the  respective 
treasurer  or  treasurers,  appointed  by  virtue  of  this  Act,  in  the  sum 
of  100/.  to  prosecute  such  writ  of  certiorari  with  effect,  and  to  pay 
the  costs  to  be  ascertained  by  the  Court  to  which  such  rates, 
orders,  or  proceedings  shall  be  removed  in  case  such  rates  or  orders 
shall  be  confirmed  ;  nor  shall  any  such  rates,  orders,  or  proceedings 
be  quashed  or  vacated  for  want  of  form  only  ;  and  all  charges 
attending  such  removal  shall  be  defrayed  out  of  that  or  any 
subsequent  rate." 

The  above  section  stands  unrepealed,  but  the  county  rates  are  no 
longer  made  by  the  justices  in  quarter  sessions,  pursuant  to  that 
Act,  but  by  a  committee  of  the  county  councils,  under  the  Local 
Government  Act,  1888  (51  &  52  Yict.  c.  41),  s.  3,  and  the  County 
Eate  Act,  1852  (15  &  16  Vict.  c.  81),  s.  2  :  therefore  it  may  be 
questionable  whether  the  above  section  is  still  of  any  real  impor- 
tance ;  it  has  certainly  not  been  made  use  of  in  living  memory. 

Eule  30,  supra,  applies  E.  20,  21,  22,  23,  24  and  27,  as  far 
as  may  be  applicable,  to  proceedings  of  this  class,  and  conse- 
quently puts  them  on  much  the  same  footing  as  proceedings  by 
justices  removable  by  certiorari,  the  practice  as  to  which  is  detailed 
ante,  pp.  49 — 63,  and  would  have  to  be  observed  in  the  event  of 
any  proceeding  under  the  particular  Act  in  question. 
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If  any  case  should  ever  arise  under  the  Act,  it  may  be  an  open      C  R-  30  ] 
question  whether  the  security  required  by  the  section  is  in  addition  Security, 
to  or  covered  by  that  mentioned  in  R.  24,  p.  56  (1). 

The  species  of  security  to  be  given  to  the  county  treasurer  is  not 
pointed  out  by  the  Act,  but  as  the  security  is  to  be  given  to  the 
treasurer,  and  is  not  directed  or  authorised  to  be  by  recognizance, 
it  is  presumed  the  proper  mode  would  be  by  bond. 

It  will  be  observed,  that  under  the  provisions  of  the  statute,  in  Time, 
addition  to  the   security  to  the  treasurer,  the  motion  for  the  writ 
must  be  made  within  the  first  week  of  the  next  term  after  the  time 
for  appealing  is  expired  (2),  and  that  upon  such  motion  it  must  be 
made  to  appear  that  the  merits  of  the  question  will  come  properly 
in  the  judgment  of  the  Court,  and  that  no  rates,  orders,  or  proceed-  Not  to  be 
ings  shall  be  quashed  or  vacated  for  want  of  form  only  ;   in  other  ^^t  ^  f°*m 
respects  the  proceedings  will  take  the  same  course  and  form  as 
upon  any  other  orders  of  justices. 

The  Court  have  refused  to  grant  a  certiorari  to  remove  a  county 
rate,  on  an  objection  not  appearing  on  the  face  of  the  rate,  and 
which  might  have  been  made  the  subject  of  an  appeal  (3). 

Certiorari  for  Orders  of  Commissioners,  &c. 

By  4  &  5  Will.  IV.  c.  76  (the  Poor  Law  Amendment  Act),  Orders  of 
s.  105,  "  No  rule,  order  or  regulation  of  the  said  commissioners  or  me^t  Board. 
assistant   commissioner,    or    any   of   them,    shall    be   removed    or 
removable  by  writ  of  certiorari  into  any  Court  of  record  except  his 
Majesty's  Court  of  King's  Bench  at  Westminster." 

Sect.  106.  "  No  application  shall  be  made  for  any  writ  of 
certiorari  for  the  removal  of  any  such  rule,  order,  or  regulation, 
except  to  the  judges  when  sitting  in  the  said  Court,  nor  unless 
notice  in  writing  shall  have  been  left  at  the  office  of  the  said  com- 
missioners at  least  ten  days  previous  to  such  application  being- 
made,  and  in  which  notice  shall  be  set  forth  the  name  and  des- 
cription of  the  party  by  or  on  behalf  of  whom,  and  the  day  on 
which  it  is  intended  to  make  such  application,  together  with  a 
statement  of  the  grounds  thereof ;  and  thereupon  it  shall  be  lawful 
for  the  said  commissioners  to  show  cause  in  the  first  instance 
against  such  application  ;  and  the  Court  may,  if  it  shall  so  think 


(l)  The  above  rule  was  taken  from  5  Geo.  II.  c.  19,  s.  2,  which  is  still  unrepealed. 

(-)  Qucere,  how  far  R.  21,  p.  41,  as  to  time  applies. 

(3)  R.  v.  JJ.  of  Middlesex,  9  A.  &  E.  540 ;   1  Per.  &  D.  402. 
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[  R.  30  ]      fit,  forthwith  proceed  to  hear  and  determine  the  same  upon  the 
grounds  set  forth  in  such  notice." 

Sect.  107.  "  That  previous  to  any  writ  of  certiorari  being  issued, 
the  party  or  parties  applying  for  the  same,  shall  enter  into  a  recog- 
nizance -with  sufficient  sureties,  before  one  of  His  Majesty's  justices 
of  the  Court  of  King's  Bench,  or  before  a  justice  of  the  peace  of 
the  county  or  place  in  which  such  person  shall  reside,  in  the  sum  of 
60/.,  with  condition  to  prosecute  the  same,  at  his  or  their  costs  and 
charges,  with  effect,  without  any  wilful  or  affected  delay,  and  in 
default  thereof,  or  in  the  event  of  such  rule,  order,  or  regulation 
being  deemed  legal,  to  pay  the  said  conitnissioners  their  full  costs, 
charges,  and  expenses,  to  be  taxed  according  to  the  course  of  the 
said  Court  of  King's  Bench,  and  if  the  said  rule,  order,  or  regu- 
lation, so  removed  by  the  said  writ  of  certiorari  into  the  said  Court 
of  King's  Bench  shall  be  declared  legal  by  the  said  Court,  the 
commissioners  entitled  to  such  costs,  within  ten  days  after  demand 
made  of  the  person  or  persons  who  ought  to  pay  the  said  costs, 
upon  oath  made  of  the  making  such  demand  and  refusal  of  pay- 
ment thereof,  may  recover  the  same  in  the  same  manner  as  any 
penalties  and  forfeitures  are  recoverable  under  this  Act." 

The  Local  Government  Board  is  now  substituted  for  the  Poor 
Law  Commissioners  by  34  &  35  Vict.  c.  70,  s.  7. 
Proceedings.  Rule  30  having  applied  R.  20,  21,  22,  23,  24  and  27  to 
proceedings  of  this  nature,  the  procedure  in  moving  and  pro- 
ceeding upon  certiorari  under  this  Act  is  much  the  same  as  in 
cases  of  certiorari  for  orders  of  justices  {ante,  p.  49),  and  it  mu?" 
be  taken  that  service  of  the  order  nisi  pursuant  to  R.  21  will  take 
the  place  of  the  notice  required  by  the  Act,  but  it  may  be 
advisable,  having  reference  to  the  Act,  that  it  should  be  served  ten 
days  before  the  return  day  instead  of  six,  and  the  order  nisi 
ought  to  contain  a  statement  of  the  grounds,  and  the  application 
should  be  made  to  the  Divisional  Court  and  not  to  a  judge  at 
Chambers.  The  order  nisi  may  be  served  by  being  left  at  the 
office  with  the  secretary  or  one  of  the  clerks  of  the  commissioners. 
The  time  for  making  the  application  is,  by  R.  21,  limited  to 
six  months.  One  condition  of  the  recognizance  is  to  pay  the 
costs  within  ten  days  after  demand  made  on  the  order  being 
declared  legal,  and  not  within  one  month  after  confirmation  of  the 
order  as  in  the  case  of  an  order  of  justices.  For  forms  of 
"Certiorari"  and  "Recognizance,"  vide  App.  J).,  post,  pp.  605, 
600  et  scq.,  Nos.  ccxxiv.  and  ccxxv. 
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The  principles  on  which  the  King's  Bench  Division  examines      [ B-  30  ] 
orders  of  the  Poor  Law  Commissioners  are  generally  the  same  as  Discretion  of 
in  eases  of  orders  of  justices,  and  it  has  been  decided  that  if  the  g°™^" 
commissioners  appear  to  have  acted  within  the   authority  given 
them  by  the  statutes,  the  Court  will  not  inquire  whether  they  have 
exercised  a  sound  discretion  (1). 

When   the    commissioners,    under    s.    106    of    the    above   Act,  Costs. 
show  cause  in  the  first  instance  against  a  motion  for  a  writ  of 
certiorari,   and  succeed,  the  Court  will  give  them  their  costs  if 
proper  grounds  appear  (2). 

By  7  Will.  IV.  &  1  Yict.  c.  69,  s.  3  (the  Tithe  Act,  1837),  any  Order*  of 
person  interested  in  the  judgment  or  determination  of  the  (Tithe)  ^8Seioc^g' 
Commissioners  or  Assistant  Commissioner  respecting  the  boundaries 
of  any  parish  or  district,  who  shall  be  dissatisfied  with  such  deter- 
mination, may  within  six  calendar  months  next  after  the  publication 
of  the  said  boundaries,  move  the  Court  of  Queen's  Bench  to  remove 
the  said  judgment  by  certiorari  into  the  said  Court,  the  party 
making  such  application  giving  eight  days'  notice  of  such  applica- 
tion, and  of  the  matter  and  ground  thereof  in  writing  to  the  said 
Commissioners,  and  the  decision  of  the  said  Commissioners  or 
Assistant  Commissioner,  or  in  case  of  removal  as  aforesaid,  the 
decision  of  the  said  Court  therein,  shall  be  final  and  conclusive,  as  to 
the  boundaries  of  such  parish  or  district  for  all  purposes  whatsoever ; 
and  after  the  expiration  of  the  said  term  of  six  calendar  months, 
the  judgment  shall  not  be  removed  or  removable  by  certiorari  or 
any  other  writ  or  process  whatsoever  into  any  of  Her  Majesty's 
Courts  of  Eecord  at  Westminster  or  elsewhere ;  and  no  certiorari 
shall  be  allowed  to  remove  any  such  judgment,  unless  the  party 
prosecuting  the  certiorari  shall,  before  allowance  thereof,  enter  into 
a  recognizance  before  one  of  the  justices  of  the  said  Court  in  the 
sum  of  50/.,  with  condition  to  prosecute  the  same  without  wilful 
delay,  and  to  pay  to  the  said  Commissioners,  their  full  costs  and 
charges,  within  one  calendar  month  after  the  judgment  shall  be 
confirmed  to  be  taxed  according  to  the  custom  of  the  Court. 

By  2  &  3  Vict.  c.  62  (the  Tithe  Act,  1839),  s.  33,  "In  every 
case  in  which  any  judgment  or  determination  of  the  Commissioners, 
or  of  any  Assistant  Commissioner,  respecting  the  boundary  of  any 
parish,  district,  or  lands,  shall  have  been,  or  shall  be  removed  into 

(')  R.  v.  Poor  Law  Commissioners,  In  re  The  Newport  Union,  6  A.  &  E.  54  ;  R.  v. 
Local  Government  Board,  (1901)  1  Q.  B.  210  ;  82  L.  T.  385  ;   17  T.  L.  R.  120. 
(2)  R.  v.  Poor  Law  Commissioners,  9  Q.  B.  291. 
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[  R.  30  ] 


Proceedings. 


Feigned 
issue. 


the  Court  of  Queen's  Bench,  it  shall  be  lawful  for  the  Courl  to 
direct  the  trial  of  one  or  more  feigned  issues,  upon  such  points  as 
the  Court  shall  think  fit,  and  also  to  direct  who  shall  be  the 
plaintiff  or  plaintiffs,  and  who  shall  be  the  defendant  or  defendants, 
on  such  trial,  or  determine  the  same  in  a  summary  manner,  or  other- 
wise to  dispose  of  the  question  or  questions  in  dispute,  and  to  make 
such  other  rules  and  orders  therein,  as  to  costs  and  all  other 
matters,  as  may  appear  to  be  just  and  reasonable"  (l). 

An  award  of  an  Assistant  Tithe  Commissioner  was  quashed  for 
not  showing-  jurisdiction  on  the  face  of  it  (2). 

Rule  30  having  applied  R.  20,  21,  22,  23,  24  and  27  to 
proceedings  of  this  nature,  the  procedure  to  obtain  a  writ  of 
certiorari,  to  remove  a  judgment,  under  the  Tithe  Act  of  the 
1  Vict.  c.  69,  s.  3,  is  much  the  same  as  in  cases  of  orders  of 
justice,  ante,  p.  49.  The  time  for  moving  the  Court  for  the  writ 
is  limited  to  six  months  next  after  the  publication  of  the  boundaries, 
whether  under  the  statute  or  R.  21,  with  but  slight  variation. 
Service  of  the  order  nisi  upon  the  Commissioners  or  Assistant 
Commissioner  for  the  certiorari  under  R.  21  takes  the  place  of 
the  notice  required  by  the  Act,  but  it  will  be  advisable  to  serve  the 
order  nisi  eight  days  before  the  return  day  instead  of  six  as 
required  by  the  rule,  and  the  order  nisi  must  contain  a  statement 
of  the  matter  and  ground  thereof ;  that  the  application  is  to  be 
made  to  the  Divisional  Court  and  not  to  a  judge  out  of  Court. 
The  Act  requires  the  recognizance  to  be  acknowledged  only  before 
a  judge  of  this  Court,  but  advantage  might  possibly  be  taken  of 
the  provisions  contained  in  R.  24.  Forms  for  the  "  Notice," 
"  Certiorari "  and  "  Recognizance  "  will  be  found  in  the  Appendix  D., 
Nos.  cexxvi.  to  cexxviii.,  post,  pp.  606,  607. 

Upon  the  return  of  the  judgment  or  determination  in  pursuance 
of  the  certiorari,  application  may  be  made  to  quash  (3),  as  in 
cases  of  orders  of  sessions,  &e.,  or  application  may  be  made  to  the 
Court  for  a  feigned  issue  to  try  the  matters  in  question,  as  may  be 
deemed  most  expedient. 

Under  the  above  statute  of  2  &  3  Viet.  c.  62,  s.  35,  the  Court 
has  a  discretion  as  to  whether  they  will  direct  a  feigned  issue  for 
the  purpose  of  reviewing  the  decision  of  a  Commissioner  or  not; 
and  in  order  to  induce  the  Court  to  direct  an  issue  there  must  be 

(!)  Cf.  R.  S.  C.  Ord.  XXXIV.  r.  'J  — 12,  pp.  467,  468  ;  and  R.  129,  231,  pp.  293, 
337. 

(-;  ///  the  Matter  of  tht  Rent  Tithe  Commutation,  8  Q.  B.  43. 

(3J  Provided  the  judgment  or  determination  has  not  already  been  quashed  upon 
the  motion  for  the  certiorari,  see  ante,  p.  54. 
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something  to  show  that  the  proceedings  or  the  decision  was  wrong ;      [  B.  80  ] 
it  is  not  sufficient  that  certain  individuals  were  dissatisfied  with 
it  (*). 

It  was  decided  before  the  Judicature  Acts  that  no  judgment 
could  be  given  on  verdict  upon  a  feigned  issue  under  the  Tithe 
Commutation  Act  (2).  and  that  therefore  no  writ  of  error  could  be 
brought  upon  it  (3). 

Orders  or  Presentments  of  Commissioners  of  Sewers  (4). 

A  certiorari  is  sometimes  granted  to  remove  orders  of  Commis-  "When 

n    r.  .....  .  jp-i-ip         removable. 

sioners  of  Sewers,  or  inquisitions   or  presentments  found  before 

them,  provided  it  appear  that  no  injury  will  arise  to  the  public 

from  removing  such  proceedings,  by  delaying  or  endangering  any 

public  work  directed  or  undertaken  by  the  Commissioners. 

By  R.  30,  ante,  p.  66,  the  Rules  regulating  the  procedure  on  Procedure, 
applying  for  a  certiorari  to  remove  proceedings  before  justices  are 
applied  to  applications  of  this  nature,  for  which  see  ante,  p.  49. 
In  the  case  of  a  presentment  it  has  been  decided  that  a  recognizance 
must  be  given  (5)  ;  a  form  of  certiorari  will  be  found  in  Appendix  D., 
post,  p.  608,  No.  cexxix. 

In  like  manner  as  upon  coroners'  inquisitions,  it  depends  upon 
the  nature  of  the  case,  and  the  return  to  the  writ,  whether  a  motion 
is  to  be  made  for  an  order  nisi  to  quash  the  orders  or  inquisitions, 
or  whether  the  defendant  will  traverse  or  plead  thereto  and  go  to 
trial  thereupon,  as  upon  an  indictment. 

In  Hex  on  the  Prosecution  of  the  Commissioners  of  Seicers  for 
Havering,  fye.  v.  William  James  Crook  (6),  which  was  a  trial  of  a 
traverse  at  the  assizes  for  the  county  of  Essex,  upon  a  presentment 
of  Commissioners  of  Sewers,  removed  by  certiorari,  the  verdict 
being  for  the  Crown,  that  the  defendant  ought  to  repair  a  certain 
sea-wall,  motion  was  made  and  rule  nisi  granted,  for  a,  procedendo 

0)  R.  v.  Merson,  12  L.  J.  Q.  B.  7. 

(-)  6  &  7  Will.  IV.  c.  71,  s.  46  :  Brown  v.  Hutchinson,  13  Q.  B.  185  ;  18  L.  J. 
Q.  B.  92. 

(3)  Thorpe  v.  Rlowden,  17  L.  J.  Exch.  235  ;  but  see  now  R.  S.  C.  Ord.  XXXIV. 
rr.  10—12,  p.  468. 

(4)  By  .51  &  52  Vict.  c.  41,  s.  10,  sub-s.  (b),  provision  is  made  for  the  transfer- 
ence of  the  powers  exercised  by  these  bodies  to  the  various  County  Councils.  See, 
further,  Kennedy  and  Sanders  on  Land  Drainage  and  Sewers,  p.  165.  And  for  a 
modern  instance,  R.  v.  Fubbincj  [Commissioners),  14  Q.  B.  D.  561  ;  11  App.  Cas. 
449. 

(5)  See  R.  v.  Baker,  28  L.  J.  Q.  B.  377.  Sed  quart-  whether  under  R.  14  and  15 
it  is  now  necessary,  as  these  rules  only  mention  indictments.  Cf.  R.  v.  Slater, 
8  Q.  B.  D.  267,  as  to  "  indictment"  not  including  "information." 

(6)  Trinity  Term,  1836. 
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[  R.  30  ]  to  take  Lack  the  presentment,  which  was  made  absolute,  and  proce- 
dendo issued  to  the  Commissioners,  commanding  them  to  proceed 
to  execution,  as  if  no  certiorari  had  issued. 


For  recog- 
nizances. 


Certiorari  for  Eecognizances. 

The  writ  may  be  used  for  the  removal  of  recognizances,  either  to 
remove  the  recognizance  itself  or  some  order  of  sessions  or  justices 
made  thereon ;  in  the  former  case,  where  there  is  no  order  of 
session  or  justices,  notice  of  motion  and  recognizance  are  not 
necessary.  Eecognizances  of  the  peace  were  formerly  removed  for 
the  purpose  of  issuing  a  writ  of  scire  facias  (l)  upon  them  to  recover 
the  forfeiture,  but  since  such  recognizances,  on  proof  of  conviction, 
may  now  be  estreated  at  the  quarter  sessions  under  1 G  Vict.  c.  30, 
s.  2,  such  applications  have  become  very  rare.  For  procedure  to 
enforce  recognizances,  see  post,  p.  289.  Sometimes  they  are  removed 
for  the  purpose  of  moving  to  quash  them  when  they  are  alleged  to 
have  been  illegally  required,  or  to  be  bad  on  the  face  of  them. 

A  recognizance  to  be  of  good  behaviour  taken  at  the  assizes 
upon  a  conviction  for  libel  was  removed  into  this  Court  and 
estreated  under  the  provisions  of  the  Crown  Office  Rules,  on 
account  of  the  publication  of  further  libels  since  the  conviction  (2). 

When  a  certiorari  is  sought  to  remove  an  order  of  sessions  made 
upon  recognizance,  the  application  for  certiorari  is  to  be  made  in  the 
same  manner  as  upon  any  other  order  of  justices.  In  a  case  against 
W.  B.  Thornton,  in  1837-8,  an  order  of  sessions  to  estreat  a 
recognizance  of  the  peace  was  removed  by  certiorari,  and  a  rule 
nisi  to  quash  it  was  obtained,  and  afterwards  made  absolute.  For 
form  of  certiorari  in  this  case,  see  Appendix,  No.  ccxxx.,  post, 
p.  608. 


Inquisitions 

for  assessing 
the  value  of 
lands. 


For  Inquisitions  for  assessing  Compensation. 

Inquisitions  for  assessing  the  value  of  lands  generally  take  place 
under  the  provisions  of  local  Acts  for  the  construction  of  railways, 
canals,  and  other  extensive  works,  such  as  buildings  required  for 
the  purposes  of  the  various  School  Boards  under  the  Elementary 
Education  Acts,  with  which  are  usually  incorporated  the  Lands 
Clauses  Consolidation  Acts,  &c.     Many  of  them  contain  clauses 


(')  Set.  fa.  now  abolished,  R.  116,  p.  292.     See  R.  v. 
shire,  7  A.  &  E.  583  ;  R.  v.  Cossim,  Parker,  54. 

(-)  R.  v.  Brooke  (1894),  59  J.  P.  6  ;   11  T.  L.  R.  163. 


JJ.  of  West  Riding  of  York- 
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restraining   or  regulating-   the   removal    of    the   proceedings   by      [  R.  30  ] 
certiorari,  the  directions  of  which  it  is  necessary  to  follow  in  each 
particular  case. 

Independently  of  such  provisions,  the  issuing  of  writs  of 
certiorari  to  remove  such  inquisitions  is  governed  by  the 
same  general  rules  as  in  case  of  orders  of  other  inferior  juris- 
dictions, and  is  subject  to  the  provisions  of  the  Crown  Office 
Rules,  regulating  the  limit  of  time  for  moving  the  service  of  the 
order  nisi,  and  entering  into  recognizance,  as  in  cases  of  orders  of 
justices  (R.  30,  p.  66). 

It  has  been  held  that  a  certiorari  lies,  even  after  judgment,  to 
remove  an  inquisition  under  a  Railway  Act,  which  directed  that 
inquisitions  for  assessing  compensation  to  the  owners  of  lands 
required  by  the  company  be  taken  before  the  sheriff,  and  that  such 
inquisitions  and  the  judgment  thereupon  be  kept  by  the  clerk  of  the 
peace  among  the  records  of  the  county,  and  be  deemed  records  (l). 

Also,  that  the  rule  to  show  cause  why  the  certiorari  should  not 
issue  was  properly  directed  to  the  clerk  of  the  company,  although 
the  inquisition  was  not  in  their  custody. 

When  it  is  sought  to  remove  or  quash  an  inquisition  on  account 
of  defects  in  it,  such  defects  must  be  very  distinctly  shown  and 
positively  sworn  to  on  the  affidavits  in  support  of  the  motion  (2) . 

A  copy  of  the  inquisition  should  be  set  out  in,  or  exhibited  to, 
the  affidavit,  or  it  should  be  sworn  positively  that  the  applicant 
could  not  obtain  a  copy  (2)  (R.  22,  p.  51). 

The  granting  of  a  writ  of  certiorari  in  such  cases  is  a  matter  of 
discretion,  although  there  may  be  material  defects  on  the  face  of 
the  proceedings  which  it  is  sought  to  bring  up  (2),  and  the  Court 
will  take  into  consideration  the  conduct  of  the  party  applying  for 
the  writ,  such  as  acquiescence  in  the  proceedings  or  waiver  of  the 
objections  relied  on,  &c.  (3). 

The  certiorari,  for  the  purpose  of  quashing  an  inquisition  taken  Time, 
under  the  Lands  Clauses  Consolidation  Act,  1845,  ought  not  to  be 
granted  after  the  expiration  of  a  time  equal  to  that  allowed  for 
setting  aside  an  award  made  under  the  same  Act  (4). 

It  is  an  almost  invariable  rule  (in  these  as  in  other  cases)  that 
where  a  party  applying  for  a  certiorari  fails  for  incompleteness  in 
his  affidavits,  he  will  not  have  a  certiorari  granted  to  him  upon 

(')  It.  v.  Manchester  and  Leeds  Hail.  Co.,  1  Per.  &  Dav.  164. 
(-)  Ibid.,  8  A.  &  E.  413. 

(3)  Ibid.,  and  H.  v.  South  Holland  Drainage  Committee,  8  A.  &  E.  429. 

(4)  £.  v.  Sheward,  9  Q.  B.  D.  741  ;  49  L.  J.  Q.  B.  716 :  and  cf.  R.  21  and  SO. 
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[  R.  30  ]  fresh  affidavits  supplying  the  defect,  more  especially  if  he  appear 
to  have  suffered  no  injury,  or  to  have  assented  to  the  proceedings 
below  (1). 

Where  a  certiorari  was  applied  for  to  remove  an  inquisition 
taken  under  an  Act  which  contained  a  clause  taking  away  the 
certiorari,  on  the  grounds  that  the  company  had  assessed  the  value 
of  property  which  they  had  not  authority  to  take  ;  that  they  had 
deviated  from  the  line  marked  further  than  they  were  entitled  to 
do ;  and  that  the  inquisition  did  not  purport  to  be  taken  before  a 
special  jury  as  required  by  the  Act,  the  Court  refused  the  writ,  on 
the  ground  that  if  it  were  a  proceeding  under  the  Act,  the 
certiorari  was  taken  away  ;  if  not,  the  proceedings  were  merely 
void,  and  would  be  no  answer  to  an  action  of  trespass  for  acting 
under  them  (2). 

In  another  case,  where  an  inquisition  appearing  to  be  regular 
on  the  face  of  it,  was  sought  to  be  removed  on  the  ground  that 
the  party  before  whom  it  was  taken  was  not  legally  authorised  so 
to  do,  which  was  alleged  on  affidavit,  the  Court  refused  the  writ, 
on  the  ground  that  the  want  of  jurisdiction  was  not  so  manifest  as 
to  take  the  case  out  of  the  operation  of  the  clause  forbidding  the 
proceedings  to  be  removed  by  certiorari  (3). 

The  certiorari  may  be  made  out  in  the  Form,  No.  cexxxi., 
App.  p.  608,  directed  to  the  parties  taking  the  inquisition,  or  to 
the  Clerk  of  the  Peace.  It  must  be  adapted  to  the  particular  case, 
and  must  describe  the  inquisition  as  in  the  order  of  Court,  and  be 
issued  as  other  writs  on  the  Crown  side. 

Certiorari  for  Orders  of  Town  Council,  or  County  Council, 
for  payment  of  money  out  of  the  borough  or  coukty 

Fund. 

Town  council.       By  s.  141  of  the  Municipal  Corporation  Act,  1S82  (45  &  46  Vict. 
c.  50)  : 

( 1 )  An  order  of ,  the  council  for  payment  of  money  out  of  the 
borough  fund  shall  be  signed  by  three  members  of  the  council, 
and  countersigned  by  the  town  clerk. 

(2)  Any  such  order  may  be  removed  into  the  Queen's  Bench 
Division  of  the  High  Court  by  writ  of  certiorari,   and  may  bo 

(')  R.  v.  Manchestt  r  and  Leeds  Sail.  Co.,  8  A.  &  E.  413  ;  It.  v.  Pickles  and  another, 
12  L.  J.  Q.  B.  40. 

f-)  It.  v.  Bristol  and  Exeter  Hail.  Co.,  11  A.  &  E.  202.  note;  2  Rail.  Cas.  99. 
■.  v.  Sheffield  and  Manchester  Rail.  Co.,  11  A.  &  E.  194. 
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wholly  or  partly  disallowed  or  confirmed  on  motion  and  hearing,  C R-  3°] 

with  or  without  costs,  according  to  the  judgment  and  discretion  of 
the  Court. 

By  s.  SO,  sub-s.  (1)  of  the  Local  Government  Act,  1888  County 
(51  &  52  Yict.  c.  41),  all  payments  to  and  out  of  the  county  fund 
shall  be  made  to  and  by  the  county  treasurer,  and  all  payments 
out  of  the  fund  shall,  unless  made  in  pursuance  of  the  specific 
requirement  of  an  Act  of  Parliament  or  of  an  order  of  a  competent 
Court,  be  made  in  pursuance  of  an  order  of  the  council  signed  by 
three  members  of  the  finance  committee  present  at  the  meeting  of 
the  council,  and  countersigned  by  the  clerk  of  the  council,  and 
the  same  order  may  include  several  payments.  Moreover,  all 
cheques  for  payment  of  moneys  issued  in  pursuance  of  such  order 
shall  be  countersigned  by  the  clerk  of  the  council  or  by  a  deputy 
approved  by  the  council. 

Sect.  80,-  sub-s.  (2),  is  similar  in  all  respects  to  sub-s.  (2),  s.  141, 
of  the  Municipal  Corporation  Act,  1882,  vide  supra,  and  the 
London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  9, 
sub-s.  (2),  also  contains  the  like  provision. 

Under  the  previous  statute,  1  Vict.  e.  78,  s.  44  (now  repealed), 
the  provisions  of  which  are  reproduced  in  these  statutes,  orders  of  a 
town  council  for  payment  of  the  expenses  of  opposing  rules  for  a  quo 
warranto  against  members  of  the  council  for  exercising  their  offices; 
and  also  of  prosecuting  a  rule  for  a  criminal  information  against  an 
alderman  for  alleged  misconduct  at  an  election  of  councillors  were 
brought  up  by  certiorari  and  quashed  on  the  ground  that  the 
parties  were  interested  as  individuals  merely,  and  did  not  embody 
any  interest  of  the  corporation,  and  consequently,  that  the  appli- 
cation of  the  borough  funds  to  such  expenses  was  illegal  (1).  So 
also  orders  for  the  payment  of  expenses  of  a  prosecution  by  the 
mayor  of  a  borough  for  a  riot,  and  assault  upon  him  while  engaged 
in  the  revision  of  the  burgess  list,  there  being  no  order  of  the  town 
council  previous  to  the  prosecution  authorizing  the  expenses  ;  and 
for  pajmient  of  money  borrowed  to  pay  debts  incurred  since  the 
passing  of  the  Municipal  Corporation  Act  out  of  the  borough 
fund  (2)  ;  also  for  the  payment  of  the  expenses  of  an  inspector  of 

(')  R.  v.  Bridgewater  {Council),  10  A.  &  E.  281  ;  2  P.  &  D.  558;  R.  v.  Paramore, 
10  A.  &  E.  286  ;  on  the  same  point  see  also  R.  v.  Mayor,  Qc.  of  Leeds,  12  L.  J.  Q.  B. 
369  ;  4  Q.  B.  796  ;  R.  v.  Thompson,  5  Q.  B.  477  ;  Dav.  &  M.  497  ;  R.  v.  Stamford 
Town  Council,  13  L.  J.  Q.  B.  177;  R.  v.  Mayor  of  Ramsgate,  23  Q.  B.  D.  66; 
61  L.  T.  333  ;  R.  v.  Mayor,  §c.  of  Exeter,  6  Q.  B.  D.  135  ;  44  L.  T.  101  ;  45  J.  P. 
158.     See  also  Edwards  v.  Salmon,  23  Q.  B.  D.  533  ;  59  L.  T.  416. 

(2)  R.  v.  Lichfield,  12  L.  J.  Q.  B.  308  ;  4  Q.  B.  893. 
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[  B.  30  ]  police  in  prosecuting  the  publisher  of  a  libel  on  liim(1),  but  it  has 
been  held  to  be  legal  for  a  county  council  to  contribute  towards 
the  expenses  of  defending-  a  public  right  of  way  under  s.  26  (1)  of 
the  Local  Government  Act,  1894  (2)  ;  also  the  amount  and  costs  of 
a  verdict  against  a  chief  constable  for  malicious  prosecution  arising 
out  of  a  charge  brought  by  him  by  direction  of  the  borough 
magistrates  (3).  The  Court  must  not  interfere  with  the  discretion 
of  public  bodies  in  the  exercise  of  statutory  powers  unless  it  be 
shown  that  they  are  not  using  them  in  good  faith  (4). 
But  a  corporation  may  legally  pay  sums  authorised  (5)  : 

1.  By  any  Act  of  Parliament,  such  as  expenses  under  35  &  36 

Yict.  c.  91,  and  41  &  42  Vict.  c.  26,  s.  30. 

2.  By  order  of  the  council. 

3.  By  order  of  the  Court  of  Quarter  Sessions  for  the  borough. 

4.  By  order  of  a  justice  in  pursuance  of  any  Act. 

5.  "Where  an  order  is  legally  made  by  a  Court  of  Quarter 

Sessions  for  a  county,  or  by  a  justice  in  his  judicial 
capacity. 

They  may  also  legally  pay  any  expenses  properly  incurred  in 
defending  their  existence  as  a  corporation  (6).  Also  where  litiga- 
tion is  justifiable  on  the  part  of  the  mayor,  such  as  showing  cause 
against  an  application  for  a  writ  of  mandamus  ('). 

The  Court  is  not  obliged  to  disallow  payments  actually  made, 
though  the  charges  may  be  so  far  irregular  that  payment  could 
not  be  enforced  (R) . 

It  has  been  decided  that  orders  made  at  a  council  properly  con- 
vened, and  in  which  the  majority  concurred,  might  be  removed  by 
certiorari,  although  not  signed  by  three  members  of  the  council 
and  countersigned  by  the  town  clerk,  as  directed  by  s.  59  of  5  &  6 
Will.  IV.  c.  76  (fJ),  and  that  it  is  no  answer  to  the  application  to 
say  that  the  order  is  contained  in  a  book  which  cannot  be  brought 

(>)  R.  v.  Liverpool  (Mayor,  $e.)t  41  L.  J.  Q.  B.  17-5  ;  26  L.  T.  101  ;  20  W.  R.  389. 

(-)  R.  v.  Norfolk  County  Council,  (1901)  2  K.  B.  268;  70  L.  J.  K.  B.  575; 
17  T.  L.  R.  137. 

(:1)  R.  v.  Mayor  of  Exeter,  G  Q.  B.  D.  135  ;  44  L.  T.  101  ;  45  J.  P.  158. 

(')  R.  v.  Brighton  (Mayor,  §c),  Ex  parte  Shims,, nth  (1906),  95  L.  T.  762. 

15  &  46  Vict.  c.  50,  s.  140,  Bub-s.  3.  In  Part  I.  of  the  fifth  schedule  there 
are  certain  payments  set  out  -which  may  legally  be  paid  without  any  order,  and  in 
Part  II.  those  which  may  not. 

(G)  Eoldsworth  v.  Dartmouth  (Mayor  of),  10  A.  k  E.  490  ;  4  Jur.  605  ;  Att.-Gen. 
v.  Norwich  (Mayor  of),  2  Mylne  &  Craig,  406  ;  Bower  v.  Sligo  (Commissioners), 
4  Ir.  R.  C.  L.  489.     Cf.  also  post,  p.  80. 

(')  Lewis  v.  Rochester  (Mayor  of),  9  C.  B.  N.  S.  401 ;  30  L.  J.  C.  P.  169  ;  3  L.  T. 
300. 

Is)  R.  v.  Prest  tout  another,  16  Q.  B.  33  ;  20  L.  J.  Q.  B.  17. 

('•')  R.  v.  Council  of  Lichfield,  4  Q.  B.  893  ;   12  L.  J.  Q.  B.  308. 
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up  without  inconvenience,  and  cannot  be  taken  out  of  the  book      [  R.  30  ] 
without  injury  to  other  entries  in  it  ('). 

Rule  30  has  applied,  as  far  as  they  may  be  applicable,  certain  of  Procedure, 
the   rules,  viz.,  20,  21,  22,  23,  24  and  27,  which   regulate    the 
procedure  as  on  orders,  &c.  of  justices  ;  ante,  p.  49  (2).     For  form 
of  certiorari,  see  No.  ccxxxii.,  p.  609. 

When  the  Court  quashes  an  order  under  the  provisions  above  Costs, 
referred  to  with  costs,  it  should  decide  who  is  to  be  charged  with 
such  costs  as  prosecutor  of  the  order,  and  such  parties  should  be 
named  in  the  order  (:?) .  Members  of  a  corporation  who  voted  in 
favour  of  resolutions  for  carrying  on  certain  legal  proceedings, 
which  the  Court  decided  were  illegal  from  the  commencement, 
have  been  held  personally  liable  for  the  costs  incurred  (4). 

Certiorari  for  Auditors'  Allowances  or  Disallowances. 

The  allowances,  disallowances,  or  surcharges  by  government 
auditors  may  be  reviewed  by  the  King's  Bench  Division  on 
certiorari  under  the  Acts  of  Parliament  hereafter  referred  to. 
The  Court  is  not  limited  in  the  same  way  as  when  dealing  with 
the  ordinary  cases  of  certiorari  under  the  common  law,  but  has 
power  to  review  them,  not  only  when  erroneous  in  point  of  law, 
but  also  when  erroneous  in  any  sense  (5). 

The  government  audit  applies  to  all  local  authorities  except 
municipal  corporations  (and  it  applies  to  six  of  these  under  local 
Acts),  and  to  all  education  accounts,  including  those  of  municipal 
boroughs. 

By  s.  35  of  the  Poor  Law  Amendment  Act,  1844  (7  &  8  Vict.  Provisions  of 
c.  101),  it  is  provided,  that  if  any  person  aggrieved  by  any  allow-  statute- 
ance,  disallowance,  or  surcharge,  by  an  auditor  of  any  union, 
district,  or  parish,  require  such  auditor  to  state  the  reasons  for  the 
said  allowance,  disallowance,  or  surcharge,  the  auditor  shall  state 
such  reasons  in  writing  in  the  book  of  account  in  which  the  allow- 
ance, disallowance,  or  surcharge  may  be  made. 

That  it  shall  be  lawful  for  every    person  aggrieved  by  such 

(')  R.  v.  Council  of  Lichfield,  4  Q.  B.  893  ;   12  L.  J.  Q.  B.  30S. 

(2)  With  respect  to  the  limit  of  time  for  applying,  regard  must  also  be  had  to 
the  Public  Authorities  Protection  Act,  1893  ;  but  the  limit  is  the  same  uuder  the  Act 
as  under  the  Rule  21. 

(3)  R.  v.  Dunn  and  another,  5  Q.  B.  959  ;  Dav.  &  M.  737. 

(4)  R.  v.  Whiteley,  58  L.  J.  M.  C.  164  ;  61  L.  T.  253  ;  S.  C,  sub  nom.  R.  v.  Yaile 
and  others,  23  Q.  B.  D.  483. 

(5)  R.  v.  Roberts,  Ex  parte  Lawrence  and  others,  (1907)  2  K.  B.  878;  76  L.  J. 
K.  B.  1113  ;  96  L. T.  733 ;  71  J.  P.  288. 
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[  R.  30  ]  allowance,  and  for  every  person  aggrieved  by  such  disallowance  or 
surcharge  if  such  last-mentioned  person  have  first  paid  or  delivered 
over  to  any  person  authorised  to  receive  the  same,  all  such  money, 
goods,  and  chattels  as  are  admitted  by  his  account  to  be  due  from 
him  or  remaining  in  his  hands,  to  apply  to  the  Court  of  King's 
Bench  (l)  for  a  writ  of  certiorari  to  remove  into  the  said  Court  the 
said  allowance,  disallowance,  or  surcharge,  in  the  like  manner,  and 
subject  to  the  like  conditions,  as  are  provided  in  respect  of  persons 
suing  forth  writs  of  certiorari  for  the  removal  of  orders  of  justices 
of  the  peace,  except  that  the  condition  of  such  recognizance  shall 
be  to  prosecute  such  certiorari  at  the  costs  and  charges  of  such 
person,  without  any  wilful  or  affected  delay;  and  if  such  allowance, 
disallowance,  or  surcharge  be  confirmed,  to  pay  to  such  auditor,  or 
his  successor,  within  one  month  after  the  same  may  be  confirmed, 
his  full  costs  and  charges,  to  be  taxed  according  to  the  course  of 

Notice.  the  said  Court  (2),  and  except  that  the  notice  of  the  intended  appli- 

cation (3),  which  shall  contain  a  statement  of  the  matter  complained 
of,  shall  be  given  to  such  auditor  or  his  successor,  who  shall,  in 
return  to  such  writ,  return  a  copy  under  his  hand  of  the  entry  or 
entries  in  such  book  of  account,  to  which  such  notice  shall  refer, 
and  shall  appear  before  the  said  Court,  and  defend  the  allowance, 
disallowance  or  surcharge  so  impeached  in  the  said  Court,  and  shall 

Costs.  be  reimbursed  all  such  costs  and  charges  as  he  may  incur  in  such 

defence  out  of  the  poor  rates  of  the  union  or  parish  respectively 
interested  in  the  decision  of  the  question,  unless  the  said  Court  make 
any  order  to  the  contrary,  and  that  on  the  removal  of  such  allow- 
ance, disallowance,  or  surcharge,  the  said  Court  shall  decide  the 
particular  matter  of  complaint  set  forth  in  such  statement,  and  no 
other  ;  and  if  it  appear  to  such  Court  that  the  decision  of  the  said 
auditor  was  erroneous,  they  shall,  by  rule  of  the  Court,  order  such 
sum  of  money  as  may  have  been  improperly  allowed,  disallowed, 
or  surcharged  to  be  paid  to  the  party  entitled  thereto,  by  the  party 
who  ought  to  repay  or  discharge  the  same,  and  they  may  also,  if 
they  see  fit,  by  rule  of  the  Court,  order  the  costs  of  the  person 
prosecuting  such  certiorari  to  be  paid  by  the  parish  or  union  to 
which  such  accounts  relate,  as  to  such  Court  may  seem  fit ;  which 
rules  of  Court  respectively  shall  be  enforced  in  like  manner  as 
other  rules  of  the  said  Court  are  enforceable. 


(»)  R.  v.  Napton,  6  E.  &  B.  408  ;  25  L.  J.  Q.  B.  296. 

(2)  Cf.  R.  24,  ante,  p.  56. 

(3)  Cf.  K.  21,  ante,  p.  49. 
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By  s.  36  it  is  provided,  "  that  any  party  dissatisfied  with  any      [  E.  30  ] 
allowance,  &c,  in  lieu  of  applying  to  the  Court  of  Queen's  Bench,  Application 
may  apply  to  the  Poor  Law  Commissioners  (now  to  Local  Govern-  Government 
ment  Board)  (l)  to  inquire  into  and  decide  upon  the  lawfulness  of  Board  instead 

...  oi  Oourt. 

the  reasons  stated  by  the  auditor. 

By  s.  247,  sub-ss.  6,  8,  of  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  it  is  enacted — 

(6)  Any  ratepayer  or  owner  of  property  in  the  district  may 
be  present  at  the  audit,  and  may  make  any  objection 
to  such  accounts  before  the  auditor;  and  such  rate- 
payers and  owners  shall  have  the  same  right  of  appeal 
against  allowances  by  an  auditor  as  they  have  by  law 
against  disallowances : 
(8)  Any  person  aggrieved  by  disallowance  made  may  apply 
to  the  Court  of  Queen's  Bench  for  a  writ  of  certiorari 
.  to  remove  the  disallowance  into  the  said  Court,  in  the 
same  manner  and  subject  to  the  same  conditions  as  are 
provided  in  the  case  of  disallowances  by  auditors  under 
the  laws  for  the  time  being  in  force  with  regard  to  the 
relief  of  the  poor ;  and  the  said  Court  shall  have  the 
same  powers  with  respect  to  allowances,  disallowances, 
and  surcharges  under  this  Act  as  it  has  with  respect  to 
disallowances  or  allowances  by  the  said  auditors  ;  or, 
in  lieu  of  such  application,  any  person  so  aggrieved 
may  appeal  to  the  Local  Government  Board,  which 
Board  shall  have  the  same  powers  in  the  case  of  the 
appeal  as  it  possesses  in  the  case  of  appeals  against 
allowances,  disallowances,  and  surcharges  by  the  said 
poor  law  auditors  (2) . 
By  s.  71,  sub-s.  3,  of  the  Local  Government  Act,  1888,  the  pro- 
visions of  the  above  sections  of  the  Public  Health  Act,  1875,  and 
all  Acts  amending  them  or  applying  to  audit,  shall  apply  to  the 
auditing   of    the    accounts   of    a   county    council    (including    the 
administrative    Council    of     London    by    s.    100),    and    of    the 
county  treasurer  and  officers  of  such  council,  and  also  of  the  joint 
committees    appointed   under   that   Act  by   the   district   auditors 
appointed  by  the  Local  Government  Board. 

The  following  accounts  are  also  audited  by  government  auditors 
under  the  foregoing  Acts,  viz.,  those  of  urban  and  rural  district 

(J)  Now  the  Local  Government  Board.    See  Local  Government  Act,  1871  (34  &  35 
Vict.  c.  70),  s.  7. 

(2)  See  11  &  12  Vict.  c.  91,  s.  4,  as  to  powers  of  Local  Government  Board. 
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[  R.  30  ]  councils  (*)  ;  parish  councils  and  parish  meetings  (')  ;  joint  com- 
mittees under  Public  Health  Acts  and  Local  Government  Act, 
L89  !  (-) ;  lunatic  asylums  (3) ;  metropolitan  boroughs  (l);  local  edu- 
cation authorities,  including  London  and  municipal  boroughs  (5)  ; 
and  the  Metropolitan  Water  Board  (|;).  Except  as  to  the  educa- 
tion accounts  they  do  not  apply  to  municipal  boroughs,  which  are 
audited  by  the  borough  auditors  under  the  provisions  of  the 
Municipal  Corporation  Acts. 
Auditor  It  should  be  observed  that  the  statute  makes  it  compulsory  on 

appear.  the  part  of  the  auditor  to  appear  and  defend  his  allowance,  &e. 

See  R.  v.  Glyde  (')  and  R.  v.  (xwyer  (s)  for  instances  of  illegal 
payments  made  by  overseers  and  attempted  to  be  charged  on  the 
rates,  and  II.  v.  Cocke  Hon  (9)  for  money  attempted  to  be  expended 
by  a  school  board  on  education  other  than  elementary  under  the 
Education  Acts.  But  a  payment  is  legal  of  rates  charged  on 
asylums  out  of  maintenance  funds  under  the  Lunacy  Acts  (ln).  A 
county  council  is  authorised  to  apply  moneys  from  the  exchequer 
contribution  account  in  maintenance  of  main  roads  in  each  hundred 
of  a  county  (11).  In  R.  v.  Cumberlege  (12)  a  special  payment  made  by 
a  vestry  to  the  clerk  for  preparing  the  valuation  list  in  pursuance  of 
32  &  33  Vict.  c.  67,  was  upheld  by  the  Court,  on  the  ground  that 
there  was  nothing  to  show  that  the  preparation  of  the  list  was  among 
the  clerk's  ordinary  duties,  and  that  the  amount  paid  was  reasonable. 
In  R.  v.  Roberts  (13)  the  Court  upheld  a  disallowance  by  the  auditor, 
which  represented  an  amount  which  would  have  been  received  by 
an  inspector  of  weights  and  measures  if  he  had  taken  the  fees 
allowed  by  the  Act,  for  verification  and  stamping. 

The  principle  which  governs  the  allowances  to  be  made  by  the 
auditors  for  legal  expenses  is  laid  down  in  R.  v.   White  (or  Sibley), 

(l)  Local  Government  Act,  1894,  s.  58. 

{-)  Ibid.  s.  58,  sub-s.  2. 

(3)  The  Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  s.  279. 

C)  London  Government  Act,  1899  (62  &  63  Vict.  c.  14),  s.  14. 

(5)  Education  Act,  1902,  s.  18,  sub-s.  3,  and  Education  (London)  Act,  1903 
(3  Edw.  VII.  c.  24),  s.  1. 

(6)  Metropolis  Water  Act,  1902  (2  Edw.  VII.  c.  41).  s.  19. 

(7)  2  M.  &  S.  323. 
O  2  Ad.  &  E.  216. 

(9)  (1901)  1  Q.  B.  322,  C.  A.  p.  726  ;  76  L.  J.  Q.  B.  441  ;  84  L.  T.  488. 

('")  It.  v.  Dolby,  (1892)  2  Q.  B.  301  ;  67  L.  T.  296  ;  61  L.  J.  Q.  B.  809. 

(>>)  R.  v.  Dolby,  (1892)  2  Q.  B.  736  ;  67  L.  T.  619. 

('*)  2  Q.  B.  D.  366  ;  46  L.  J.  Q.  B.  214  ;  36  L.  T.  700  ;  25  W.  R.  605.  For 
instances  of  illegal  payments  under  the  Public  Health  Act,  1875,  see  Burgess  v. 
Clark,  14  Q.  B.  D.  738;  R.  v.  Ramsqate  {Mat/or,  $c),  23  Q.  B.  D.  66;  61  L.  T.  333; 
Edwards  v.  Salmon,  23  Q.  B.  D.  533;  59  L.  T.  416  ;  li.  v.  Dolbi/,  87  L.  T.  27  ; 
R.  v.  Mowatt,  93  L.  T.  789 ;  21  T.  L.  R.  646  ;  69  J.  P.  461. 

(13)  (1901)  2  K.  B.  117  ;  70  L.  J.  K.  B.  590. 
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in  which  case  the  Court  of  Appeal  approved  of  the  decision  in      [  B.  30  ] 

R.  v.  Inhabitants  of  Essex  (1),  Lord  Esher,  M.R.,  saying,  "  I  wish 

it  to  be  understood  that  I  do  not  say  that  they   (the  overseers) 

could  originate  litigation,  and  that  the  principle  which  allows  them 

to  incur  expense  for  the  protection  of  the  ratepayers  is  confined  to 

defending  their  rates  against  an  attack  made  upon  them  at  law." 

In  this  judgment  the  rest  of  the  Court  concurred  (2). 

As  in  other  cases  of  statutory  writs  of  certiorari  previously  Procedure, 
dealt  with,  E..  20,  21,  22,  23,  27,  relating  to  the  proceedings 
before  justices  so  far  as  they  may  be  applicable,  are  applied  by 
virtue  of  R.  30,  p.  66.  Consequently,  the  mode  of  obtaining  a 
certiorari  under  these  Acts,  and  the  proceedings  thereon,  will  be 
much  the  same  as  upon  orders  of  justices,  ante,  p.  49  et  seq,,  except 
in  the  particulars  as  to  the  recognizance,  return,  &c.  provided  for 
by  the  Acts  above  recited. 

In  all  these  cases  the  writ  of  certiorari  must  be  directed  to  the 
auditor  only.  Form  of  certiorari,  see  No.  ccxxxiii.,  App.  p.  609  ; 
the  form  of  recognizance,  No.  18,  p.  510,  may  be  adapted  with 
slight  alterations. 

Lord  Denman,  C.J.,  in  delivering  judgment  in  a  case  under  Costs. 
7  &  8  Vict.  c.  101,  in  dealing  with  the  question  of  costs,  said  :  "  By 
that  Act  we  are  empowered  to  order  costs  to  be  paid  out  of  the 
parish  rates.  But  considering  all  the  circumstances,  that  the  con- 
duct of  the  officers  has  been  free  from  ill  intention,  and  the  oppo- 
sition to  their  proceedings  harassing,  we  do  not  think  ourselves 
bound  to  award  costs  to  the  prosecutors.  On  the  other  hand,  the 
Acts  provide  for  reimbursing  the  auditor  his  costs  out  of  the  parish 
rates,  unless  this  Court  shall  make  any  order  to  the  contrary.  We 
are  of  opinion  that  this  auditor  ought  not  to  be  so  reimbursed,  and 
we  order  that  he  bear  his  own  costs  of  this  proceeding  "  (3). 

Certiorari  in  Miscellaneous  Cases. 

In  addition  to  the  purposes  for  which  the  writ  of  certiorari  has 
been  given  by  statute,  enumerated  in  the  preceding  pages,  and  to. 
the  proceedings  before  justices,  also  previously  dealt  with  (ante,]).  37), 

i1)  4  T.  R.  591. 

(2)  14  Q.  B.  D.  358,  C.  A.  ;  54  L.  J.  M.  C.  23  ;  52  L.  T.  116  ;  33  W.  R.  218  ; 
cf.  also  ante,  p.  77. 

(3)  R.  v.  G.  W.  Rail.  Co.,  18  L.  J.  M.  C.  145  ;  13  Q.  B.  327  ;  cf.  First  v.  Boyston 
Union,  33  L.  T.  564.  See  also  reports  of  other  cases  under  this  Act,  R.  v.  Greene, 
21  L.  J.  M.  C.  137  ;  R.  v.  Head,  13  Q.  B.  524  ;  R.  v.  Winsford,  18  L.  J.  M.  C.  231  ; 
13  Q.  B.  873. 
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[  E.  30  ] 


County- 
courts. 


Courts- 
martial. 


C  mrts-leet. 


Commis- 
sioners of 
bridges. 

Order  of 
as.-ize. 

Report  of  gas 
examiner. 


it  may  be  stated  that  the  writ  of  certiorari  is  available  for  the 
removal,  at  any  rate,  of  any  judicial  act,  or  quasi- judicial  act,  of 
any  inferior  Court  or  jurisdiction  (1). 

Applications  have  been  entertained  for  the  removal  of  proceed- 
ings from  County  Courts  (a)  for  the  removal  of  an  order  for  a 
warrant  of  arrest  under  s.  25,  sub-s.  1  (a),  of  the  Bankruptcy  Act, 
L888  (2),  but  the  application  failed  because  the  County  Court  exer- 
cising bankruptcy  jurisdiction  is  the  High  Court,  and,  therefore, 
certiorari  would  not  lie  ;  (b)  for  the  removal  of  a  judgment  obtained 
in  the  Brompton  County  Court  on  the  ground  that  the  proceedings 
were  coram  nan  judice  ('').  In  this  instance  the  application  was 
refused  on  its  merits  without  any  discussion  as  to  the  form  of  remedy. 
The  writ  will  lie  to  remove  the  proceedings  of  a  court-martial, 
but  only  when  the  rights  affected  by  the  judgment  of  the  Court 
are  civil  rights,  and  the  Court  is  acting  without  jurisdiction,  or  has 
exceeded  its  jurisdiction  (4).  It  was  refused  in  Re  Mansergh  (5)  on 
the  ground  that  the  military  status  of  the  applicant  only  was 
affected,  and  also  on  the  ground  that  this  Court  had  no  jurisdiction 
over  a  court-martial  in  India.  For  similar  reasons  in  June,  1879, 
it  was  refused  to  Captain  Roberts,  of  the  04th  Regiment      . 

It  lies  to  remove  a  presentment  in  a  Court-leet  (")  ;  but  the 
Court  refused  to  grant  a  certiorari  to  remove  the  record  and  pro- 
ceedings out  of  a  Court-leet  in  order  to  inquire  into  the  propriety 
of  an  amerciament,  where  the  fine  has  been  estreated  and  paid  (8). 
The  writ  has  been  granted  to  remove  the  consent  given  by  com- 
missioners under  33  Greo.  III.  c.  95,  to  erect  bridges,  the  act  in 
question  being  held  to  be  a  judicial  one  (9). 

The  order  of  a  judge  of  assize  for  the  payment  of  costs  under  the 
Highway  Act,  1835  (10). 

A  report  by  the  chief  gas  examiner  in  the  Metropolis  for  receiv- 
ing evidence  in  the  absence  of  one  party  (n). 


(>)  See  It.  v.  Woodhoilse,  (1906)  2  K.  B.  501,  C.  A.  ;  it',  v.  Nicholson,  (1899) 
2  Q.  B.  455. 

(2)  See  Skinner  v.  County  Court  Judge  of  Northallerton,  (1898)  2  Q.  B.  680,  affirmed 
in  House  of  Lords,  (1899)' A.  C.  439. 

(:J)   R.  v.  Lloyd,  (1906)  1  K.  B.  22,  C.  A.  5.52  ;  75  L.  J.  K.  B.  406. 

(4)  Sec  Manual  of  Military  Law,  1899,  p.  156  :   and  see  Att.-Gen.  of  Cape  of  Good 

.   Van  Reenan,  [1904)  A.  C.  114  :   73  L.  J.  P.  C.  13;  89  L.  T.  591. 

(5)  1  B.  k  S.  400  :   30  L.  J.  Q.  B.  296. 

(6)  Manual  of  Military  Law,  1899,  p.  158. 

(7)  R.  v.  Roupell,  Cowp.  458. 

(8)  It.  v.  Ritson,  2  T.  R.  184. 

(9)  R.  v.  Aberdare  Canal  Co.,  14  Q.  B.  854  ;   19  L.  J.  Q 
(lu)  5  &  6  Will.  IV.  c.  50,  s.  95  ;  It.  v.  Lee,  1  Q.  B.  D 

It.  v.  Haslemere  Inhabitants,  3  B.  &  S.  313 ;  32  L.  J.  M.  C.  30. 

(n)  It.  v.  London  County  Council,  Exparti  Commei'dal  Gas  Co.,  11  T.  L.  R.  337 
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In  the  following   cases  applications  were   entertained   by   the      [  R.  31  ] 
Court,  but  discharged  on  their  merits  : — 

For  the  removal  of  a  certificate  for  the  redemption  of  a  tithe  Tithe 
rate  (*).  redemption. 

For  a  certificate  given  by  the  commissioners  of  Income  Tax  for  Income  Tax 
the   City  of  London,  under  s.  23   of   the  Customs   and   Inland  8ioner8." 
EevenueAct,  1800  (-). 

Where  a  certiorari  had  been  obtained  for  the  removal  of  an  order  Board  of 
made  by  the  Metropolitan  Board  of  Works  on  an  appeal  against 
the  decision  of  the  Board  of  Works  for  the  district  of  St.  Olave's, 
Southwark,  rejecting  a  claim  for  compensation  under  the  statute  18 
&  10  Vict.  c.  120,  s.  214,  and  the  writ  of  certiorari  was  taken 
away  by  s.  230,  the  motion  to  quash  was  discharged  on  the  ground 
that  the  Board  had  jurisdiction  (3). 

It  has  been  held  that  it  does  not  lie  to  remove  a  provisional  order  Orders  of 

Sccroturv  of 

under  21  &'22  Vict.  c.  08,  s.  75,  of  a  Secretary  of  State  (4).  state. 

Nor  a  resolution  of  a  vestry  for  the  appointment  of  paid  con-  Vestries. 
stables  under  5  &  6  Vict,  c.  100,  s.  18  (5). 

Nor  to  remove  a  certificate  for  the  admission  of  a  lunatic  into  Certificates. 
an  asylum,  signed  by  a  clergyman  and  overseer  under  8  &  0  Vict. 
c.  100,  s.  48  (c). 

Nor  a  beer  license  granted  by  the  Excise  without  the  production  Excise 
of  a  certificate  by  the  overseer,  required  by  3  &  4  Vict.  c.  61, 

Nor  a  license  granted  by  the  Company  of  Watermen  and 
Lightermen  of  the  River  Thames  on  the  ground  that  the  grant  is 
not  a  judicial  act  but  a  ministerial  one  (s). 

Nor  for  determination  of  justices  under  s.  24  of  the  Lands 
Clauses  Act,  1845,  of  the  compensation  to  be  paid  for  injuriously 
affecting  land  (9). 

R.  31.  Case  from  Quarter  Sessions. 

This  rule  is  dealt  with  under  special  case  from  Quarter  Sessions, 
and  is  printed  post,  p.  436. 

(')  R.  v.  Board  of  Agriculture,  15  T.  L.  It.  176. 

(-)  Jl.  v.  Commissioners  of  Income  Tax  for  City  of  London,  91  L.  T.  94. 
('■■>   It.  v.  St.  Olave's  Hoard  of  Works,  8  El.  &  Bl.  529  ;  27  L.  J.  Q.  B.  5. 
(*;  R.  v.  llastuigs  Board  of  Health,  6  B.  &  S.  401. 

In  n   Eipperholme,  5  D.  &  L.  79  ;  S.  C,  hum.  R.  v.  JI~.  Jl.  J.T.,  11  Jur.  713. 
/:.  v.  Eatfi,  Id  /'  i\  rel,  18  L.  J.  M.  C.  225. 

n  of  Salford,  18  Q.  B.  G^7  ;   21  L.  J.  M.  C.  223. 
v  of  Watermen  awl  Lightermen  of  Hirer  Thames,   (1897)1  Q.  B. 
659  ;  .v.  C,  sub  nom.  R.  v.  Lucy  and  others,  66  L.  J.  Q.  B.  308  ;  61  J.  P.  388. 
(9)  R.  v.  Edwards  and  another,  13  Q.  B.  D.  586. 
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INDICTMENTS  AND  INFORMATIONS. 

(Jlules  32—34,  72—87,  117—122,  117—149,  160—172.) 

Indictments  are  either  preferred  in  the  King's  Bench  Division 
itself  before  a  grand  jury  drawn  from  the  counties  of  Middlesex 
and  London  (x),  or  removed  thither  by  writ  of  certiorari  from  other 
Courts  of  criminal  jurisdiction,  or  when  from  the  assizes  or  Central 
Criminal  Court,  by  order  in  lieu  of  a  certiorari  as  previously 
shown,  ante,  p.  15  et  seq.  As  the  procedure  with  regard  to  indictments 
found  in  the  King's  Bench  Division  differs  in  some  respects  from 
that  upon  indictments  removed  into  the  Court,  it  is  proposed  to 
divide  the  subject  into  two  heads,  and  where  the  proceedings 
differ,  to  treat  of  each  separately. 

These  heads  will  be  : — 

1.  Indictments  found  in  the  King's  Bench  Division. 

2.  Indictments  removed  into  the  King's  Bench  Division. 

Indictments  found  in  the  King's  Bench  Division. 

The  King's  Bench  Division  on  the  Crown  side  takes  cognizance 
of  all  criminal  cases,  from  treason  down  to  the  most  trivial  mis- 
demeanour or  breach  of  the  peace  (2) . 

(')  The  Local  Government  Act  created  a  new  county  of  London,  and  restricted 
the  area  of  the  county  of  Middlesex.  Sect.  89,  sub-sect.  3,  seems  to  render  the 
jurors  of  both  counties  equally  liable,  as  the  two  counties  are  deemed  to  be  one  for 
the  purpose  of  all  legal  proceedings  ;  and  the  following-  rule,  dated  15th  January. 
1903,  has  been  made  under  the  above  section.  "  The  sheriffs  of  the  county  c  i 
London  and  of  the  county  of  Middlesex  respectively  shall  execute  and  obey  all 
precepts  and  process  which  the  judges  or  proper  officers  of  the  High  Court  of 
Justice  shall  award,  issue,  and  direct  unto  them  respectively,  and  shall,  whenever 
required  and  commanded,  summon  and  return  from  the  said  county  of  Loudon  and 
the  said  county  of  Middlesex  a  competent  number  of  persons  qualified  according  to 
law  to  inquire  of,  present,  and  try  all  offences,  issues,  and  other  matters  cognizable 
by  the  justices  of  the  High  Court  of  Justice  within  the  boundaries  of  the  county  of 
the  county  of  London  and  the  county  of  Middlesex,  and  the  persons  returned  from 
the  said  county  of  London  and  the  said  county  of  Middlesex,  whether  taken  wholly 
from  the  said  county  of  London  or  from  the  said  county  of  Middlesex,  or  taken 
indiscriminately  from  the  said  county  of  London  and  the  said  county  of  Middlesex, 
shall  have  authority  to  inquire  of,  present,  hear,  try,  and  determine  all  such  offences 
and  other  matters,  and  all  issues  and  all  matters  of  fact  arising  out  of  such  trials,  or 
relating  thereto,  as  if  the  said  county  of  London  and  the  said  county  of  Middlesex, 
were  one  county." 

(')  See  i  Black,  p.  262. 
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Formerly  in  the  old  Court  of  King's  Bench  two  grand  juries  Grand  jury, 
were  regularly  summoned  every  term,  before  whom  any  criminal 
matter  might  be  presented,  but  in  consequence  of  nearly  all  such 
matters  being  dealt  with  either  at  the  Central  Criminal  Court  or 
Quarter  Sessions,  it  was  only  at  long  intervals  that  any  business 
was  brought  before  them,  and  in  the  year  1872  an  Act  was  passed 
(35  &  36  Vict.  c.  52)  rendering  it  no  longer  necessary  to  summon 
a  grand  jury  in  the  King's  Bench  except  when  required  ('). 

Since  the  passing  of  the  Act  above  referred  to  but  few  instances 
have  occurred  in  which  juries  have  been  summoned.  In  1887  a 
bill  was  presented  and  found  against  the  Staines  Local  Board  for 
a  nuisance  (2)  ;  in  1889  (5th  June),  a  true  bill  was  found  against 
one  W.  G.  Turner,  an  acting  Consul  in  Buenos  Ayres,  under  the 
provisions  of  42  Geo.  III.  c.  85,  for  malpractices  in  his  office  ;  in 
1892  (4th  November),  against  Fred  Crisp  for  obstruction  to  high- 
way ;  in  1893  (20th  June),  against  T.  T.  Berger  for  obstruction 
to  highway  (3)  ;  in  1900  (25th  June),  against  F.  F.  Hodgkinson, 
Vice-Consul  at  Bremerhaven,  under  the  aforesaid  Act  of  42 
Geo.  III.  c.  85 ;  and  in  1902  (19th  December),  against  A.  A.  Lynch 
for  high  treason  committed  in  South  Africa  (4).  In  all  the  earlier 
cases  the  venues  were  laid  in  Middlesex,  but  in  the  latter  case  it 
was  laid  as  County  of  the  County  of  London  and  County  of 
Middlesex  (5). 

Formerly,  the  Court  of  King's  Bench  sat  in  Middlesex ;  con- 
sequently the  grand  juries  were  invariably  drawn  from  that  county, 
and  took  cognizance  of  offences  committed  within  any  part  of  the 
City  of  Westminster  or  County  of  Middlesex.  Now  the  Court 
sits  within  the  modern  County  of  London,  and  presumably  has 
jurisdiction  to  deal  with  all  offences  committed  within  the  area  of 
that  county  as  well  as  in  the  old  County  of  Middlesex  (5). 

Before  the  Local  Government  Act,  indictments  might  have 
been  preferred  for  offences  committed  in  any  part  of  the  City  of 
Westminster,  the  County  of  Middlesex,  or  within  500  yards  of 
the  boundary,  under  7  Geo.  IV.  c.  64,  s.  12  (6). 

I '  By  35  &  36  Vict.  c.  52  :  "It  shall  not  be  necessary  to  summon  a  grand  jury 
pi  Middlesex  to  come  before  the  Queen  at  Westminster  in  any  term,  unless  the 
Master  of  the  Crown  Office  has  before  the  fourth  day  of  that  term  received  notice  of 
some  bu-iness  intended  to  be  brought  before  them,  and  it  shall  be  the  duty  of  the 
.said  Master  to  give  notice  to  the  sheriff  accordingly." 

('-)  See  report  of  this  case,  60  L.  T.  261. 

(3)  See  (1894)  1  Q.  B.  823  ;  63  L.  J.  Q.  B.  529  ;  70  L.  T.  807. 

(4)  See  report  of  this  case,  (1903)  1  K.  B.  444  ;  8S  L.  T.  26  ;  72  L.  J.  K.  B.  107. 
(■')  See  note  (*)  on  preceding  page. 

(°)  Where  an  offence  is  committed  in  a  borough  which  is  partly  in  one  county 
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Misdemeanours    committed   by   public    officers    out    of    Gnat 

Britain  are  triable  only  in  the  King's  Bench  Division  (l)  ;  so,  too, 

this  Court  has  special  jurisdiction  to  try  offences  committed  in  the 

Easl  [ndies  (2). 

Offences  Indictments  for  treason,  misprision,  and  concealments  of  trea 

committed  out  .  , 

of  England,     committed  out  of  the  realm  are  also  triable  in  the  King  s  Bench 

Division  under  35  Hen.  VIII.  c.  2  (3).  The  power  conferred  upon 
justices  by  11  &  12  Vict.  c.  42,  ss.  2,  17,  and  25,  of  binding  over 
the  prosecutor  and  witnesses  to  prosecute  for  offences  committed 
on  land  beyond  the  sea,  at  the  next  Court  of  oyer  and  terminer, 
or  gaol  delivery,  &c,  extends  to  cases  where  the  offence  is  one  of 
those  specified  in  42  Geo.  III.  c.  85,  and  the  description  "  Court 
of  oyer  and  terminer,"  in  11  &  12  Vict.  c.  42,  s.  20,  applies  to  the 
Court  of  Queen's  Bench  (4). 

By  5-j  Geo.  III.  c.  89,  s.  6,  persons  wilfully  neglecting  to  transmit 
or  deliver  writs  for  parliamentary  elections,  or  committing  other 
oifences  under  the  Act,  may  be  prosecuted  in  the  King's  Bench 
Division  only  for  misdemeanour. 
Number  of  The  jury  is  attended  by  the  King's  coroner  and  attorney,  or 

Master  of  the  Crown  Office,  or  by  one  of  the  clerks  of  that  office 
appointed  for  that  purpose,  who  reads  the  indictments  to  them  and 
assists  them,  when  required,  in  the  mode  and  form  of  conducting 
the  business  and  examining  the  witnesses,  but  does  not  interfere  in 
their  decisions.  The  jury  must  not  consist  of  more  than  twenty- 
three  (5)  or  less  than  thirteen. 
Mode  of  The  indictment  must  be  drawn  by  the  prosecutor  or  his  counsel, 

indictment  1<3  anc^  engrossed  on  parchment.  The  venue  now  is  County  of  the 
County  of  London  and  County  of  Middlesex  (6).  Subpoenas  may 
be  issued  from  the  Crown  Office  if  required  (Form  No.  152,  App. 
p.  562).  The  witnesses  may  then  be  subpoenaed,  and  instructed 
when  to  attend  at  the  grand  inquest  room  at  the  Royal  Courts  of 
Justice  on  the  day  and  at  the  hour  fixed. 

and  partly  in  another,/ the  offence  is  triable  in  either  county,  under  11  &  15  Vict. 
c.  55.     R.  v.  Gallant,  1  F.  &  F.  381. 

C)  11  Will.  III.  c.  12  ;  42  Geo.  III.  c.  85  ;  and  52  &  53  Vict,  c  26  (the  Official 
Secrets  Act,  1889)  s.  6  ;  7,'.  v.  Bembridge,  3  Don-.  327  ;  R.  v.  Eyre,  L.  R.  3  Q.  B. 
487  ;  37  L.  J.  M.  C.  159  ;  9  B.  &  S.  329. 

(-)  10  Geo.  III.  c.  47,  a.  4  ;  13  Geo.  III.  c.  (13,  s.  39;  and  21  Geo.  III.  c.  70, 
8.  7. 

(:i)  See  the  case  of  R.  v.  Lynch,  (1903)  1  K.  B.  444 ;   19  T.  L.  R.  163. 
',   R.  v.  Eyre,  37  L.  J.  M.  C.  159  ;  L.  R.  3  Q.  B.  487  ;   18  L.  T.  511  ;  9  B.  &  S. 
329  ;  and  see  Lord  Sanchar's  Case,  5  Coke's  Rep.  (1826  edit.)  at  p.  213. 
1     /;.  v.  March,  6  A.  &  E.  236. 

(°)  It  was  so  laid  in  R.  v.  Lynch,  (1903)  1  K.  B.  444  ;  formerly  it  was  Middlesex. 
See  note  ('),  ante,  p.  15. 


INDICTMENTS.  ^ 

The  names  of  the  witnesses  should  bo  endorsed  on  the  back  of  [  R-  32  ] 
the  bill,  and  also  the  name  and  address  of  the  prosecutor  or  his 
solicitor.  The  addresses  of  the  witnesses  are  not  endorsed,  the 
Court  having  no  power  to  give  them  to  the  defendant  (*).  When 
ready,  the  indictment  should  be  delivered  to  the  door-keeper  of  the 
inquest  room,  who  will  then  hand  it  in  to  the  jury.  The  witnesses 
are  then  called  in  separately,  and  sworn  before  giving  their 
evidence  by  the  foreman  (2),  who  initials  the  name  of  each  witness 
when  sworn  (3). 

A  true  bill  may  be  found  on  the  evidence  of  some  of  the 
witnesses  only,  if  the  jury  are  satisfied  ;  but  the  bill  should  not  be 
ignored  without  first  hearing  all  the  witnesses  on  the  back  of  the 
indictment.  When  the  grand  jurors  have  completed  their  labours, 
the  foreman,  attended  by  some  of  the  other  jurors,  delivers  the 
bills  into  Court,  and  they  are  then  discharged.  The  names  of 
the  persons  indicted  are  not  called  out  in  Court,  but  search  may 
be  made  at  the  Crown  Office  for  bills  found. 


R.  32.  Every   indictment   found  by  the    grand   jury   in   the  Process  to 
King's  Bench  Division  may,  if  necessary,  be  certified  to  a  judge,  appearance, 
in  order  that  such  judge  may   (if  he  thinks  proper)   immediately      [  E.  43  ] 
issue  his  warrant  for  the  apprehending  of  the  defendant. 

Upon  a  true  bill  being  found,  there  are  two  modes  of  compelling 
an  appearance  to  the  indictment,  viz.,  (a)  by  writ  of  venire  facias  ; 
(b)  by  application  to  a  judge  for  a  bench  warrant. 

(a)  The  writ  of  venire  facias  is  the  proper  process  against  a  cor-  Venire  facias, 
porate  body  or  inhabitants  indicted  as  a  body  ;  it  may  also  be  used 

against  an  individual  if  it  be  deemed  unnecessary,  or  the  prosecutor 
does  not  desire  to  proceed  by  warrant  (R.  83,  p.  94  ;  87,  p.  98).  If 
it  is  intended  to  proceed  to  outlawry  upon  an  indictment  for  misde- 
meanour, it  is  the  first  step  necessary  to  be  taken  for  that  purpose  : 
see  title  "  Outlawry,"  post,  p.  272 ;  see  also  post,  p.  94  et  seq., 
where  the  procedure  is  more  fully  dealt  with. 

(b)  If  the  indictment  is  against   an   individual,  the  prosecutor,  By  warrant, 
instead  of  issuing  a  venire  facias,  may  obtain  a  certificate  under  this 

rule  (see  also  R.  75,  post)  from  one  of  the  officers  of  the  Crown 
<  Miice  (Form  No.  41,  p.  520),  upon  which  application  may  be  made 
to  a  judge  at  chambers  for  a  warrant  to  arrest  the  defendant  (Form 
No.  43),  or  to  hold  him  to  bail  (R,  76,  p.  92,  Form  No.  44).  The 
former  is  only  used  in  cases  of  treason  or  felony,  or  in  very  grave 
cases  of  misdemeanour,  the  latter  generally  in  cases  of  misdemeanour. 
See  also  post,  p.  95. 

(>)  Pi.  v.  Gordon,  12  L.  J.  M.  C.  SI. 
('-)   19  &  20  Vict.  c.  54. 
(*)   FAd. 
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Notice  of 
bail. 


Bail  to  avoid 
arrest. 


Order  to 
appear,  plead, 
and  try. 


The  condition  of  the  recognizance  is  to  appear  and  plead  forth- 
with, and  to  try  the  issue  at  the  then  present  sittings  of  the  Court, 
if  taken  during  the  sittings,  and  if  there  be  time  to  plead  and  give 
notice  of  trial  lor  such  sittings  ;  but  if  taken  in  vacation,  or  so  near 
the  close  of  the  sittings  that  there  is  not  sufficienl  time  for  the  pur- 
pose, then  at  the  next  sittings  of  the  Court,  and  personally  to  appear 
from  day  to  day  on  the  trial,  and  also  upon  the  return  of  the  postea, 
if  convicted,  for  the  purpose  of  receiving  the  sentence  of  the  Court 
(K.  80,  81,  p.  93,  and  Form  No.  48,  p.  523). 

The  warrant  is  directed  to  the  tipstaff,  all  constables,  and 
other  peace  officers  whom  it  may  concern,  in  order  that  the  pro- 
secutor may  choose  a  proper  person  to  execute  the  warrant.  Where 
there  are  several  defendants  in  one  indictment,  a  separate  warrant 
may  be  had  against  each,  or  they  may  all  be  included  in  one 
warrant.  When  the  defendant  is  taken  upon  a  warrant,  he  must  be 
brought  before  one  of  the  judges  or  a  justice  of  the  peace,  who, 
upon  its  being  proved  upon  oath  before  him  that  the  person  appre- 
hended and  brought  before  him  is  the  person  charged  and  named  in 
the  indictment,  must,  without  further  inquiry  or  examination,  com- 
mit him  to  prison  by  a  warrant  in  the  Form  No.  45,  p.  522,  or  to 
the  like  effect,  or  admit  him  to  bail  (R.  77,  p.  92). 

If  the  defendant  be  admitted  to  bail,  he  must  give  twenty-four 
hours'  notice  of  bail,  and  enter  into  a  recognizance  before  a  judge  or 
a  justice  of  the  peace  with  sufficient  surety  or  sureties  conditioned  as 
before  mentioned  (Form  No.  48). 

In  order  to  prevent  arrest,  bail  must  be  put  in  before  a  warrant 
is  granted.  For  which  purpose  a  certificate  of  the  indictment  may 
be  obtained  from  the  Crown  Office,  and  twenty-four  hours'  notice  of 
bail  as  before  mentioned  given  to  the  prosecutor's  solicitor  accord- 
ing to  Form  No.  47,  p.  523,  the  service  of  which  need  not  be 
personal. 

If  the  bail  is  not  opposed,  a  consent  to  the  bail  must  be  procured, 
or  an  affidavit  of  service  of  notice  made  according  to  Form  No.  199, 
p.  580.  The  recognizance  must  be  engrossed  by  the  solicitor  accord- 
ing to  Form  No.  48,  p.  523  ('),  and  acknowledged  before  the  judge 
or  a  justice  of  the  peace,  whose  clerk  will  then  transmit  it  to  the 
Crown  Office  to  be  filed.  On  the  bail  being  completed,  the  judge's 
clerk  will  give  the  defendant  a  liberator,  to  protect  him  from  any 
process  which  may  have  been  taken  out  by  the  prosecutor. 

In  cases  of  felony,  bail  cannot  be  put  in  without  leave  first 
obtained  from  the  Court  or  a  judge,  Avhich  will  be  granted  or 
refused  at  discretion  on  inquiry  into  the  circumstances  of  the  case. 

When  bail  has  been  put  in,  it  is  the  duty  of  the  defendant  to 
appear,  plead,  and  try  according  to  the  condition  of  his  recognizance, 
and  the  prosecutor  may  take  out  an  order  at  the  Crown  Office 
(L\  233,  p.  338),  and  serve  it  on  the  defendant  or  his  solicitor, 
calling  upon  the  defendant  to  appear,  plead,  and  try  according  to 
the  condition  of  the  recognizance,  and  if  any  delay  is  apprehended, 
the  defendant  and  bail  may  be  served  with  notice  that  defendant 
will,  on  a  day  to  be  named,  be  called  in  Court  on  his  recognizances 
as  stated  post,  on  "Indictment  removed  by  certiorari,"  p.  97.     It 


(')  The  recognizance,  besides  other  conditions,  must  provide  for  the  personal 
appearance  of  defendant  at  the  trial  (R.  114,  post,  p.  290). 


INDICTMENTS.  89 

is  only  necessary  to  give  such  notice  if  no  appearance  he  entered   [  Ex.  33,  34  ] 
after  service  of  the  order  above  mentioned,  hut  if  an  appearance  has  — 
been  entered,  an  order  to  plead  should  be  given  as  directed  below. 

If  the  defendant  appears  and  omits  to  plead,  an  order  to  plead  Order  to 
within  ten  days  may  be  obtained  at  the  Crown  Office  and  served  on  plead, 
the  defendant,  or  his  solicitor,  if  he  appears  by  solicitor,   and  if  at 
the  expiration  of  the  time  named  in  the  order  he  still  omits  to  plead, 
judgment  may  be  signed  for  want  of  a  plea  upon  filing  an  affidavit 
of  service  of  such  order. 

If  the  defendant  pleads,  but  omits  to  give  notice  of  trial,  having 
been  served  with  an  order  to  try,  application  may  be  made  to  the 
Court  or  a  judge  to  estreat  the  recognizances  (K.  115,  p.  290),  the 
proceedings  on  which  can  be  stayed  only  upon  payment  of  costs  and 
giving  a  peremptory  undertaking  to  try  at  the  then  present  sittings, 
if  during  sittings,  or  at  the  next  sittings  if  in  vacation.  The 
remedy  for  non-performance  of  the  undertaking  would  be  by 
attachment  for  contempt. 

If  the  defendant  has  not  been  held  to  bail  but  has  entered  an  When  defen- 

appearance,  an  order  to  plead  may  be  served  as  above  stated.  dant  not  held 

to  baif. 

R.  33.   If   any   defendant   in    any   indictment  or  information  Discharge  of 
depending  in  the  King's  Bench  Division   shall  be  committed  to  prosecutor 
prison,  and  detained  for  want  of  bail  for  his  appearance,  to  such  tails  to 
indictment,  or  information,  for  the  space  of  one  calendar  month 
next  following  such  commitment,  and  the  prosecutor  of  such  indict- 
ment or  information    shall   not   proceed   within   that  time,  such      [  E.  44  ] 
defendant  shall  after  the  expiration  thereof  be  discharged  by  order 
of  the  Court  or  a  judge  upon  entering  a  common  appearance  to 
the   said  indictment  or  information    (unless  good  cause  shall  be 
shown  to  the  contrary)  ;  eight  days'  notice  shall  be  given  by  the 
defendant  or  his  solicitor  of  his  intention  to  apply  for  such  order. 

For  form  of  notice,  see  No.  25,  App.  p.  512. 

R.  34.  If  any  such  defendant  shall  be  convicted  upon  any  such  Defendant  in 
indictment  or  information  as  in  the  last  preceding  rule  mentioned,  brought  up  ° 
and  shall  be  afterwards   committed  or  detained  for  want  of  bail,  for  sentence, 
the  prosecutor  shall   cause  him   to  be  brought  up  for  judgment 
within  eight  days  after  the  time  limited  by  R.  156  for  moving  for  a 
new  trial  if  the  Court  be  then  sitting,  and  if  the  Court  be  not      [  k.  45  1 
sitting,  within  the  first  eight  days  of  the  sittings  next  after  that  in 
which  the  trial  was  had,  and  in  default  of  his  so  doing  within  that 
time,  or  within  such  further  time  as  may  have  been  granted  by  the 
Court  or  a  judge  for  that  purpose,  the  defendant  may  on  applica- 
tion to  the  Court  be  discharged  on  his  own  recognizance. 

For  form  of  notice,  see  No.  26,  App.  p.  513. 
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[  R.  34  ] 
Appi  aronce. 


Tlca. 


Notice  of 
trial. 


Record  for 

trial. 


Subsequent 
proceedings. 


The  appearance  may  be  entered  ;it  tlie  Crown  Office  in  person  or 
or  Form  No.  2  1,  \>.  512  .  excepl  in  felony,  when  the  defen- 
dant must  appear  personally  in  Court,  unless  the  Court  or  a  judgo 
shall  order  thai  the  defendant  be  at  liberty  to  appear  and  plead  l>v 
solicitor    R.  72,  p.  91)('). 

A  plea  of  nol  guilty  may  be  entered  in  the  like  manner  (Form 
No.  78,  p.  536).  But  if  the  plea  be  other  than  "not  guilty,"  it 
must  lie  signed  by  counsel  if  settled  by  him,  or  if  not  so  settled,  by 
the  solicitor,  or  the  party  if  he  defends  in  person  11.  11!),  p.  99).  In 
tlii'  latter  case,  the  plea  must  he  hied  at  the  Crown  Office,  and  a  copy 
delivered  to  the  prosecutor's  solicitor  (I\.  117,  p   98). 

As  to  notice  of  trial,  see  post,  p.  109.  If  the  defendant  has  been 
held  to  bail,  it  will  be  his  duty  to  give  the  no;  ice,  which  must  be 
done  in  sufficient  time  to  enable  him  to  perform  the  condition  of  the 
gnizance.  If  the  defendant  lias  not  lieen  held  to  bail,  the  prose- 
cutor may  give  the  notice  (Form  No.  89,  p.  540). 

An  office  copy  of  the  indictment  may  be  had  by  either  party  from 
the  Crown  Office  :  11.  127,  p.  2(J2),  which  will  be  required  to  make 
up  the  record.  It  will  contain  the  caption,  indictment,  and  witnesses' 
names  on  the  back. 

Although  it  is  the  duty  of  the  defendant,  if  he  has  been  held  to 
bail,  to  give  notice  of  trial,  and  make  up  the  record,  &c,  the  prose- 
cutor may  do  so  by  proviso,  at  his  own  cost,  to  secure  a  trial,  if  he 
does  not  depend  on  the  defendant's  proceeding,  and  wishes  to  avoid 
the  delay  occasioned  by  proceeding  to  estreat  the  recognizance.  If 
the  defendant  has  not  been  held  to  bail,  it  will  be  the  duty  of  the 
prosecutor  to  make  up  the  record  (Form  No.  91,  p.  541). 

The  other  proceedings,  viz.,  Application  to  estreat  liecognizance 
for  not  appearing,  &c. — When  Defendant  is  in  Custody — Demurrer 
—  Judgment  by  Default — on  Confession — or  Retraxit — Giving  notice 
of  Trial — Entering  the  Cause  for  Trial — Obtaining  a  Special  Jury, 
or  View — Warrant  of  Tales — The  Trial — Conviction — Acquittal — 
[nterlocutory  Judgment — Sentence  and  Costs — Proceedings  after 
Judgment — are,  for  the  most  part,  the  same  in  all  cases,  as  in 
"Indictment  removed  by  certiorari,"  infra. 

See  also  Trial  at  Bar,  post. 


Indictments  removed  into  the  King's  Bench  Division  by 
Certiorari. 

The  lodging  and  allowance  of  a  writ  of  certiorari  in  the  Court 
where  the  indictment  has  been  found,  as  before  stated  (ante,  p.  26), 
supersedes  all  the  proceedings  in  that  Court,  and  all  the  recog- 
nizances which  may  have  been  entered  into  in  that  Court  are 
thereby  discharged  (2).  After  the  certiorari  has  been  returned,  and 
the  indictment  filed  in  the  Crown  Office,  all  the  proceedings  in 
the  King's  Bench  Division  after  the  finding  of   the  indictment 


(')  See  also  R.  v.  Penprase,  A  B.  &  Ad.  .573  :  R.  v.  Blackburn  and  others,  ibid.  575; 
2  Hales,  P.  C.  216. 

(-)  It.  v.  Richardson,  2  Leach,  .",60,  cited  in  It.  v.  Bolden,  5  B.  &  Ad.  349. 
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must  commence  de  noco,  and  are  the  same  as  if  the  indictment  had   [  Rr- 1%,  13  ] 
been  originally  found  in  the  King's  Bench  Division. 

A   trial  upon  a  plea  pleaded  in  the  inferior   Court  would  he 

had('). 

Appearance  to  Indictment,  Information,  and  Inquisition. 

R.  72.  A  defendant   to   any  indictment,    information,    or   in-  Entry  of 
qnisition  in  the  King's  Bench  Division,  or  removed  into  the  said  aPPearance- 
division  by  writ  of  certiorari  or  otherwise,  must  enter  or  cause  to 
be  entered  in  a  book  at  the  Crown   Office   an  appearance  to  such 
indictment,  information,  or  inquisition;  except  that  in  treason  or      r  r.  83  ] 
felony  the  defendant  must  appear  in  person  in  open  Court  unless 
the  Court  or  a  judge  shall  order  that  the  defendant  be  at  liberty  to 
appear  and  plead  by  solicitor,  in  which  case  the  appearance  may  be 
entered  as  above  stated. 

The  first  step  to  be  taken  after  the  return  to  the  certiorari  is  Compelling 
filed  is  to  compel  an  appearance,  unless  the  defendant  appears  appearance. 
voluntarily.  There  are  various  modes  by  which  an  appearance 
may  be  enforced,  which  depend  principally  upon  whether  the  in- 
dictment be  for  felony  or  misdemeanour,  and  whether  removed  by 
the  prosecutor  or  defendant,  or  at  the  instance  of  some  other 
defendant  than  one  to  be  proceeded  against. 

R.  73.  If  an  indictment  has  been  removed  at  the  instance  of  Compelling 
the  defendant,  the  prosecutor  may  draw  up  an  order  at  the  Crown  ^fnind^t 
Office  to  be  served  upon  such  defendant  or  his  solicitor  to  appear,  ment  removed 
plead,  and  try  according  to  the   conditions  of   the  recognizances    "Vt?  6«4  T  ' 
entered  into  on  removing  such  indictment. 

A  copy  of  the  order  should  be  served  upon  the  defendant  or  his 
solicitor  before  the  last  day  for  giving  notice  of  trial  or  in  sufficient 
time  for  the  defendant  to  do  so. 

If  the  defendant  has  appeared,  it  should  be  an  order  to  plead 
and  try  only ;  if  he  has  pleaded,  an  order  to  tiy  only.  The  terms  of 
the  order  are,  "that  unless  the  defendant  shall  appear  and  plead  to 
the  indictment  forthwith,  and  try  the  issue  which  may  be  joined 
thereon  at  the  present  [or  next  if  not  in  sufficient  time']  sittings  for 
London  [or  Middlesex]   [or  at  the  next  assizes  to  be  holden  in  and 

for  the  county  of J,  the  recognizance  entered  into  on  removing 

the  said  indictment  be  estreated  into  the  exchequer." 

If  the  defendant  has  given  notice  of  trial  without  such  an  order 
on  his  recognizance,  the  prosecutor  may  serve  such  order  any  time 
before  trial  to  prevent  the  defendant  from  withdrawing  his  record 
or  omitting  to  send  it  in  with  impunity. 

(')  See  liou-   v.  Att.-Gen.,  2  CI.  &  F.  42. 


[  R.  84  ] 
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I  i.t'iiilt  in 
app<  arance. 

[  B.  85  ] 


[Br.  74— 77]  R.  74.  In  case  such  defendant  shall  not  bo  appear,  plead,  and 
try,  application  maybe  made  (<>  the  Court  to  estreat  the  recog- 
nizances  so  entered  into,  and  for  a  writ  of  procedendo  to  carry  back 
the  indictment  to  the  Court  from  whence  it  came  ;  or  if  such  writ 
of  procedendo  be  not  applied  for,  the  Court  or  a  judge,  upon  a 
certificate1  of  one  of  the  officers  of  the  Crown  Office  of  such  default, 
may  issue  a  warrant  as  provided  in  R.  7(i.  The  certificate  may  be 
in  the  Form  No.  40,  or  to  the  like  effect. 

lor  Form  No.  40,  see  p.  519. 

The  defendant,  although  under  recognizance,  is  not  bound  to 
plead  or  try  if  the  prosecutor  does  not  give  such  order  to  enforce  his 
so  doing.     See  R.  113,  114,  post. 


Defendants 
not  party  to 

removal. 


[  B.  86  ] 


Warrant  of 

arrest. 


[  E.  87  ] 


R.  75.  As  against  any  defendant  to  any  indictment,  infor- 
mation, or  coroner's  inquisition  other  than  a  defendant  at  whose 
instance  a  writ  of  certiorari  may  have  been  awarded  to  remove 
such  indictment  or  inquisition,  the  prosecutor  may  obtain  a 
certificate  from  one  of  the  officers  of  the  Crown  Office  of  an  indict- 
ment, information,  or  coroner's  inquisition  having  been  filed.  The 
certificate  may  be  in  the  Form  No.  41  or  42,  or  to  the  like  effect. 

For  Forms  Nos.  41  and  42,  see  p.  520. 

R.  76.  Upon  production  of  such  certificate  to  a  judge,  such 
judge  may,  if  necessary,  issue  a  warrant  under  his  hand  to  appre- 
hend the  defendant  and  cause  him  to  be  brought  before  him  or 
some  other  judge  or  before  a  justice  of  the  peace  to  be  dealt  with 
according  to  law  ;  the  warrant  may  be  in  Form  No.  43  or  44,  or 
to  the  like  effect. 

For  Forms  Nos.  43  and  44,  see  p.  521. 

For  mode  of  obtaining  warrant,  see  notes  to  R.  86,  infra. 


Committal.  R.  77.  If  it  be  proved  upon  oath  before  such  judge  or  justice  of 

the  peace  that  the  person  apprehended  and  brought  before  him  is 
the  person  charged  and  named  in  such  indictment,  information,  or 
inquisition,  such  judge  or  justice  of  the  peace  shall  without  further 
inquiry  or  examination  commit  him  to  prison  by  a  warrant,  which 
[  E.  88  ]  may  be  in  the  Form  No.  40  or  to  the  like  effect,  or  admit  him  to 
bail. 

Provided  that  nothing  in  these  rules  shall  affect  the  jurisdiction 
of  a  judge  to  admit  any  defendant  to  bail  whether  in  felony  or 
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misdemeanour  at  any  time  after  committal  and  before  conviction  [  Br.  78-82  ] 
if  lie  shall  in  his  discretion  so  think  fit. 

For  form,  see  p.  522. 

R.  78.  When  an  indictment  has  been  removed  into  the  King's  When  def en- 
Bench  Division,  and  the  defendant  has  previously  been  held  to  bail  iu  Court 

bail  in  the  Court  below,  the   judge  shall  not  issue  his  warrant  below. 

•  i  T  R   89 1 

under   the   last   preceding    rule    unless   special    circumstances   be      L    '      J 

shown  upon  affidavit,  such  as  it  being  known  to  be  his  intention  to 

abscond. 

In  such  case  prosecutor  will  be  left  to  take  usual  course,  which,  in 
cases  of  misdemeanour,  is  to  issue  a  venire  (post,  p.  94). 

R.  79.  Applies  only  to  informations,  and  is  printed  post,  p.  16o. 

R.  80.  If  the  defendant  on  any  indictment  or  inquisition  for  Bail  to  avoid 
misdemeanour,  or  information,  wishes  to  avoid  arrest  upon  a  warrant, 
he  may  give  twenty-four  hours'  notice  of  bail  to  the  prosecutor, 
and  enter  into  a  recognizance  before  a  judge  or  justice  of  the 
peace  with  sufficient  surety  or  sureties  to  appear  and  answer  the 
indictment,  inquisition,  or  information,  and  personally  appear  at 
the  trial,  and  on  the  return  of  the  postea  if  it  be  necessary,  and  so 
from  day  to  day  and  not  depart  without  leave  of  the  Court. 

In  felony  bail  cannot  be  put  in  without  leave  first  obtained  from 
the  Court  or  judge,  unless  the  defendant  has  been  admitted  to  bail 
before  the  removal  of  the  indictment. 

R.  81.  If  the  defendant  be  taken  on  a  warrant  he  shall  give  Bail  after 
twenty-four  hours'  notice  of  bail,  and  enter  into  a  recognizance  as      r  E  92  -i 
in  the  last  preceding  rule  mentioned  before  he  can  be  discharged. 

See  post,  p.  96. 
R.  82.  If  any  defendant  to  an  indictment  or  inquisition  for  When  defen- 

•  "J!        daut  in 

misdemeanour,  or  information,  shall  be  detained  m  any  prison  tor  custody. 

want  of  bail,  the  prosecutor  of  any  such  indictment,  inquisition,  or 

information,  may  cause  a  copy  thereof  to  be  delivered  to  the  gaoler 

of  the  prison  for  such  defendant,  with  a  notice  endorsed  thereon 

that  if  the  defendant  do  not  within  eight  days  after  such  delivery 

cause  an  appearance  and  a  plea  or  demurrer  to  be  entered  to  such 

indictment,  inquisition,  or  information,  an  appearance  and  plea  of 

not  guilty  will  be  entered  for  him  ;   and  if  the  defendant  do  not      [  R.  93  ] 
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[  Br.  83,  84  ]  enter  such  appearance  and  plea  or  demurrer  within  eight  days 
from  til'.'  delivery  of  such  copy  of  the  indictment,  inquisition,  or 
information  and  notice,  the  prosecutor,  upon  tiling  an  affidavit  of 
the  delivery  of  such  copy  and  notice  endorsed  thereon  to  the 
gaoler  as  aforesaid,  may  cause  an  appearance  and  plea  of  not 
guilty  to  be  entered  to  the  indictment,  inquisition,  or  information 
for  the  defendant,  and  procei  dings  shall  be  had  thereon  as  if  the 
defendant  himself  had  duly  appeared  and  entered  such  plea  (]). 

For  form  of  notii  o.  49,  p.  524. 

At  the  expiration  of  •  I  days,  upon  filing  an  affidavit  of  the 

service  f  such  notice,  according  to  Form  No.  50,  p.  524,  with  a 
duplicate  copy  of  the  indictment  and  notice  annexed,  an  appearance 
and  plea  may  be  entered  for  the  ut,  pursuant  to  the  above- 

mentioned  rule,  whereupon  issue  will  be  joined,  and  the  trial  will 
proceed  as  if  he  had  appeared  and  pleaded  in  person,  or  by  solicitor. 

Venire  facias.  R.  83.  When  any  indictment  has  been  found  in,  or  removed 
into  the  King's  Bench  Division  at  the  instance  of  the  prosecutor, 
or  of  one  or  more  of  several  defendants,  the  prosecutor  may,  instead 
of  applying  for  a  warrant  under  1'.  71,  7-3,  70,  issue  a  writ  of  venire 
L  '  J  facias  against  such  defendants  as  are  not  parties  to  the  removal 
of  the  indictment,  or  defendants  under  recognizance  to  answer,  or 
in  the  case  of  an  information  may  issue  either  a  subpoena  to 
answrer,  or  a  venire  facias  if  it  is  intended  to  proceed  to  outlawry. 

A  writ  of  venire,  facias  (2)  is  also  the  only  process  against  a  body 
corporate,  or  inhabitants  of  a  county,  borough,  parish,  or  place 
(R.  87,  post,  p.  98).  The  writ  must  be  prepared  by  the  solicitor 
according  fco  Form  No.  52,  p.  525,  and  taken  to  the  Crown  Office, 
ether  with  a  pra  cipe  bearing  a  5s.  impressed  stamp  to  be  issued. 
Four  defi  ndants  may  be  included  in  each  writ.  It  must  then  be 
lodged  at  the  sheriff's  office  to  be  executed. 

The  sheriff  executes  the  writ  by  summoning  the  defendant  to 
appear  in  the  King's  Bench  Division.  The  summons  is  served  by 
the  sheriff's  officer,  and  it  would  seem  that  service  at  the  defendant's 
dwelling-house,  on  defendant's  wife  or  servant,  is  sufficient  (3). 

B,.  84.  Applies  only  to  informations,  and  is  printed  post,  p.  166. 

(')  And  see  48  Geo.  III.  c.  58. 

(-)  See  2  Hawk.  P.  C.  a.  27,  b.  9  ;   Comyns'  Digest,  Process,  D.  8  ;   and  see 
p.  87. 

(3)   //,•//  v.  Tranl  2  Pr.  4  ;    West  v.  L 800),  Forrest,  29;  but  see 

i  L720),  Bunb.  67 ;  Caulin  v.  Laicley  L815),  2  Pr.  12.  It  should 
be  observed  that  the  cases  referred  to  arc  not  criminal  cases;  they  all  related  to 
the  practice  in  the  Court  of  Exchequer  when  the   i  was  the  process  of 

;  Court  on  the  plea  Bide;  but  inasmuch  as  the  only  penalty  for  non- obedience  to 
the  summons  is  the  issue  of  a  writ  of  distrin  ame  rule  as  to 

si  rvice  would  apply:  but  there  are  no  modern  casts  on  the  subject  to  be  found 
in  the  books. 
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It.  85.  If  a  defendant  fails  to  appear  within  four  days  after  the    [ Kr-  85>  86  ] 
sheriff  has  returned  to  the  Court  on  the  venire  facias  that  he  has  Distringas, 
summoned   the   defendant,  the  prosecutor  may    issue  a  writ   of      [  R-  96  ] 
distringas. 

Form  No.  56,  App.  p.  527. 

Upon  this  writ  the  sheriff  levies  40s.  upon  the  goods  of  the 
defendant. 

It.  86.  If  a  defendant  fails  to  appear  within  four  days  after  the  Capias, 
sheriff  has  returned  to  the  Court,  that  he  has  distrained  the  lands 
and  chattels  of  the  defendant,  the  prosecutor  may  issue  a  writ  of 
capias  ad  respondendum,  and  if  necessary  further  proceed  to  out-  [  R.  97  ] 
lawry  as  hereinafter  provided  by  these  rules  ;  provided  always,  that 
in  felony,  if  the  defendant  has  not  been  admitted  to  bail,  the  pro- 
secutor may  issue  a  writ  of  capias  in  the  first  instance. 

For  the  proceedings  in  outlawry,  see  p.  270. 

If  the  sheriff  returns  either  to  the  venire  or  the  distringas  that  the 
defendant  has  not  any  goods  in  his  bailiwick  by  which  he  can  be 
summoned,  or  distrained,  upon  a  certificate  from  the  Crown  Office  of 
the  indictment,  and  of  the  issuing  and  return  of  such  writs,  a  war- 
rant may  be  obtained  from  a  judge  for  the  apprehension  of  the 
defendant  to  answer  the  indictment  as  hereafter  mentioned  ;  or  where 
it  is  deemed  expedient  to  proceed  to  outlawry,  a  capias  may  be 
issued  against  the  defendant,  according  to  Form  No.  57,  p.  527.  See 
title  "  Outlawry,"  post,  p.  272,  and  as  to  felony,  post,  p.  97. 

A  defendant  who  is  not  under  recognizance,  upon  receiving  a 
summons  from  the  sheriff  upon  the  venire,  may  instruct  his  solicitor 
to  enter  an  appearance  for  him  at  the  Crown  Office  ;  and  after  the 
defendant  has  appeared,  a  supersedeas  may  be  issued  to  the 
distringas,  if  necessary,  according  to  Form  No.  171,  p.  569,  either  to 
stay  the  execution  of  the  writ,  or  to  return  the  40s.  or  increased 
issue  if  levied. 

Should  it  be  necessary,  a  warrant  may  be  obtained  from  a  judge  By  warrant. 
at  Chambers,  under  K.  76,  p.  92,  which,  however,  will  not  usually 
be  granted  if  the  defendant  has  previously  been  held  to  bail  in  the 
Court  below,  unless  special  circumstances  be  shown  upon  affidavit, 
such  as  it  being  known  to  be  his  intention  to  abscond  (R.  78,  p.  93), 
notwithstanding  that  the  writ  of  certiorari  has  the  effect  of  dis- 
charging the  recognizances  in  the  Court  below  (J). 

The  practice  on  obtaining  a  warrant  upon  an  indictment  removed 
by  certiorari  differs  somewhat  from  that  upon  an  indictment  found 
in  the  Court,  which  has  been  previously  detailed  at  pp.  87,  88, 
and  is  therefore  treated  of  separately  here. 

For  the  purpose  of  obtaining  such  a  warrant,  an  affidavit  must  be 
made  stating  that  the  defendant  has  not  been  previously  held  to  bail 
in  the  Court  below.     For  form  of  affidavit,  see  Form  No.  ccxxxvii., 

'    (!)  R.  v.  Richardson,  2  Leach,  C.  C.  560,  cited  in  R.  v.  Eolden,  5  B.  &  Ad.  349  ; 
R.  v.  Boxall  and  others,  4  A.  &  E.  513. 
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[  R.  86  ] 


Warrant  of 
committal. 


"Warrant  to 
hold  defen- 
dant to  bail 


The  recog- 
nizance. 


Recog- 
nizances to  be 
filed  at  Crown 
Office. 
Render  of 
defendant. 


p.  611.  Upon  production  of  the  affidavit,  and  of  a  certificate,  to  be 
obtained  from  the  Crown  Office,  of  the  indictment  having-  been 
removed  into  the  King's  Bench  Division,  and  filed  in  the  said  Court, 
and  of  there  being  no  appearance  entered,  or  recognizance  to  answer 
filed  (Form  No.  42,  p.  520),  a  judge  will  grant  a  warrant  to  am  st 
the  defendant  (Form  No.  43,  p.  521),  or  to  hold  him  to  bail  to 
appear  and  answer  the  indictment  (Form  No.   If,  p.  521). 

If  the  indictment  bo  not  returned,  a  certificate  of  it  may  be 
obtained  from  the  clerk  of  assize,  clerk  of  the  peace,  or  other  officer. 

The  first-mentioned  wan-ant  (No.  42)  is  used  in  cases  of  treas  m 
or  felon}-,  where  the  defendant  is  not  entitled  to,  and  it  is  intern  I'd 
that  he  should  not,  be  admitted  to  bail.  When  arrested  upon  such 
a  warrant,  the  defendant  must  be  taken  before  a  judge  or  a  justice 
of  the  peace  in  the  county  or  place  where  he  is  arrested,  and  if  it  be 
proved  upon  oath  before  such  judge  or  justice  of  the  peace  that  the 
person  apprehended  and  brought  before  him  is  the  person  charged 
and  named  in  the  indictment,  such  judge  or  justice  of  the  peace 
will,  without  further  enquiry  or  examination,  commit  him  to  prison 
by  a  warrant,  which  may  be  in  the  Form  No.  45,  p.  522,  or  to  the 
like  effect. 

The  warrant  to  hold  the  defendant  to  bail  (No.  44)  is  used  in 
cases  of  misdemeanour,  and  for  other  graver  offences  when  it  is 
intended  he  shall  be  admitted  to  bail.  Upon  granting  the  warrant, 
the  judge  usually  fixes  the  amount  of  the  recognizance,  in  which 
case  the  form  must  be  altered  accordingly,  or  the  amount  may  be 
left  to  be  determined  by  the  judge  or  justice  of  the  peace  before 
whom  the  defendant  may  be  taken. 

The  above-mentioned  warrants  are  directed  to  the  tipstaff  of  the 
Court,  and  to  all  constables,  and  other  peace  officers  whom  it  may 
concern.     See  ante,  p.  88. 

When  the  defendant  is  taken  upon  such  a  warrant,  he  must  be 
brought  before  a  judge  or  justice  of  the  peace  in  the  county  or  place 
where  taken,  and  must  there  enter  into  a  recognizance,  with  sufficient 
surety  or  sureties,  according  to  the  terms  of  the  warrant,  to  appear 
in  the  King's  Bench  Division  immediately,  and  forthwith  to  plead 
to  the  indictment,  and  personally  to  appear  in  the  Court  on  the 
trial  of  the  indictment,  and  also  upon  the  return  of  the  postea  (if 
convicted  and  not  sentenced  at  the  time),  for  the  purpose  of  receiving 
the  sentence  of  the  Court  (Form  No.  48,  p.  523).  Twenty-four 
hours'  notice  of  bail  (R.  81,  ante),  with  the  names  and  descriptions 
of  the  proposed  sureties,  according  to  Form  No.  ccxxxviii.,  p.  612, 
must  be  given  to  the  prosecutor's  solicitor,  unless  he  consents  to  the 
bail  being  taken  without  notice. 

The  recognizances  when  taken  are  to  be  transmitted  by  the 
judge's  clerk  or  other  magistrate's  clerk  to  the  Crown  Office  and 
there  filed  (E.  112,  p.  289). 

The  bail  cannot  afterwards  render  the  defendant  in  discharge  of 
the  recognizances,  but  may  do  so  for  the  safe  custody  of  the 
defendant,  if  the  necessity  of  it  be  made  to  appear  on  affidavit  to 
the  satisfaction  of  the  Court  or  judge  ('). 


(!)  R.  v.  John  Matthews,  per  Holroyd,  J.,  in  September,  1817  ;  E.  v.  Peter  Aikm- 
son,  July,  1826.  Lord  Tenferden  expressed  his  intention  to  accept  surrender  of  the 
defendant  for  safe  custody,  but  on  discovering  that  the  bail  had  been  fraudulently 
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If  a  defendant  who  has  given  bail  to   answer  according  to  the       [  R-  86  ] 
course  of  the  Court  to   an  indictment  removed  by   the  prosecutor  <  -  ji;n,r  de- 
does  not  appear  according  to  the  conditions  of  the  recognizances,  a  fendant  on 
notice,  Form  No.  ccxxxix.,  p.  612,  may  be  served  on  the  defendant  recognizance. 
and  his  bail  (R.  113,  p.  289)  to  appear  and   answer.     Such  notice 
may  be  served  in  anticipation,  if  any  delay  is  apprehended.     If  the 
defendant  neglects  to  appear  when  so  called  on  his  recognizance, 
the  Court  will  proceed  to  estreat  the  recognizance  of  the  defendant 
and  his  bail,  if  required  so  to  do,  and  a  fresh  warrant  may  then  be 
obtained  against  the  defendant. 

The  motion  to  estreat  the  recognizance  must  be  made  by  counsel,  Motion  to 
upon  an  affidavit  of  the  service  of  the  notice  (Form  No.  199,  p.  580).  estreat. 
The  indictment  should  be  in  Court  when  the  defendant  is  called,  in 
case  he  should  appear.  If  he  appears  he  will  be  charged  with  the 
indictment  and  required  to  plead,  unless  he  craves  time,  in  which 
case  four  days  would  be  allowed  him.  At  the  expiration  of  which 
time  he  ruay,  in  cases  of  misdemeanour,  enter  his  plea  in  the  office 
without  appearing  in  Court.  If  he  pleads  in  Court,  an  order  to 
record  his  appearance  and  plea  is  to  be  drawn  up  at  the  Crown 
Office,  and  the  appearance  and  plea  entered  in  a  book  there,  as 
hereafter  stated. 

If  a  defendant  is  in  custody  and  does  not  instruct  a  solicitor  to  When  de- 
enter  an  appearance  for  him,  he  may  be  brought  up,  by  an  order  of  ±ea^ant  m 
course,  to  be  obtained  at  the  Crown  Office  without  motion,  or  by  habeas 
corpus  ad  respondendum  (*)  (Form  No.  188,  p.  575)  (2),  and,  upon 
motion  of  counsel,  charged  with  the  indictment,  in  the  same  manner 
as  above  mentioned  as  to  appearance  in  Court.  The  return  to  the 
habeas  must  contain  his  causes  of  detainer.  After  he  has  pleaded  or 
obtained  time,  the  Court  will  remand  or  commit  him  to  prison 
charged  therewith  until  he  finds  bail,  and  also  charged  with  any 
other  cause  of  detainer  which  may  appear  by  the  return  to  the 
habeas  corpus ;  or  in  case  of  an  indictment  for  misdemeanour,  a 
copy  of  the  indictment  may,  under  the  provisions  of  R.  82,  ante,  be 
served  upon  him  in  prison,  with  a  notice  endorsed  thereon,  that 
unless  he  appear  and  plead  or  demur  within  eight  days,  an  appear- 
ance and  plea  of  not.  guilty  will  be  entered  for  him  in  his  name 
(Form  of  Notice,  No.  49,  p.  524). 

At  the  expiration  of  the  eight  days,  upon  filing  an  affidavit  of 
the  service  of  such  notice,  according  to  Form  No.  50,  p.  524,  with 
a  duplicate  copy  of  the  indictment  and  notice  annexed,  an  ajypear- 
ance  and  plea  may  be  entered  for  the  defendant,  pursuant  to  the 
above-mentioned  rule,  whereupon  issue  will  be  joined,  and  the  trial 
will  proceed  as  if  he  had  appeared  and  pleaded  in  person,  or  by 
solicitor. 

In  cases  of  felony,  a  capias  may  be  issued  in  the  first  instance  In  felony, 
without  any  venire  or  distringas  (3),  and  the  defendant  must  appear 


put  in,  he  refused  to  relieve  them.  In  such  case,  the  bail  should  take  the  defendant 
before  a  judge,  produce  the  affidavit,  and  ask  the  jud^e  to  commit  him  to  prison. 

(')  But  see  R.  82,  ante. 

('-)  Or  he  may  be  brought  up  by  a  Secretary  of  State's  Order.  Prison  Act,  1898 
(61  &  62  Vict.  c.  41),  s.  11. 

(3)  And  see  2  Hawk.  P.  C.  c.  27,  s.  10. 

S.M.  H 
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[  Br.  87,  and  plead  in  person,  unless  leave  of  the  Court  or  a  judge  be  obtained 

'  118  J  to  appear  by  solicitor  (1).     He  maybe  brought  into  Court  for  the 

purpose  in  the  manner  above  stated. 


Alias  and 
plnriee  ■writs 
of  distringas. 


[  B.  98  ] 


Order  to 
return  writ. 


R.  87.  The  process  againsi  a  body  corporate,  or  inhabitants  of  a 
county,  borough,  parish,  or  place,  to  compel  an  appearance  shall  be 
by  writs  of  venire  facias  and  distringas.  If  such  defendants  do  not 
app<  ar  within  four  days  after  the  sheriff  lias  returned  that  he  has 
distrained  the  defendant's  lands  and  chattels,  alias  and  pluries 
writs  of  distringas  may  be  issued  with  such  increased  amounts 
upon  each  succeeding  writ  as  the  Court  or  a  judge  may  order. 

The  Court  or  a  judge,  upon  an  affidavit  showing  the  default,  will 
order  increased  issues,  and  so  proceed  to  distress  infinite,  and  orders 
may  be  obtained  from  time  to  time  to  sell  the  issues  to  pay  the 
costs  (2).  In  a  case  before  Willes,  J.,  at  Chambers,  where  the  indict- 
ment was  removed  by  the  prosecutor,  and  the  defendants,  a  railway 
company,  did  not  appear  after  the  venire  and  distringas,  the  pro- 
secutor took  out  a  sximmons  to  show  cause  why  a  distringas  should 
not  issue,  with  increased  issue  for  10G7. ;  upon  cause  being  shown, 
the  learned  judge  said  that  if  the  prosecutor  had  asked  for  1,000/. 
he  would  have  granted  it  (:i).  Query,  whether  the  prosecutor,  on 
affidavit  of  noii-appearance,  could  not  have  obtained  an  order  ex 
parte  without  a  summons  to  show  cause. 

An  order  of  course  may  be  obtained  at  the  Crown  Office  to  compel 
the  sheriff  to  return  any  of  such  writs  within  four  days  next  after 
service  in  London  or  Middlesex,  and  within  eight  days  in  any  other 
county  (E.  214,  p.  o04),  and  upon  default  he  will  be  liable  to 
attachment. 


Form  of 
pleading. 


[B.  128] 


Pleadings. 
Pleadings  on  Indict  mod,  Information,  or  Inquisition. 
R.  117.  Every  pleading  other  than  a  plea  of  guilty  or  not 
guilty  to  an  indictment,  information,  or  inquisition  shall  be 
intihded  :  "  In  the  High  Court  of  Justice,  King's  Bench  Division," 
and  shall  be  dated  of  the  day  of  the  month  and  the  year  when  the 
same  was  pleaded,  and  shall  bear  no  other  time  or  date.  It  shall 
be  written  or  printed  on  paper,  and  a  copy  shall  be  delivered  to 
the  opposite  party-  and  be  filed  at  the  Crown  Office. 


Bate  of 
pleading 


R.  118.  All  the  proceedings  shall  be  entered  on  the  record  made 
up  for  trial,  and  on  the  judgment  roll,  under  the  date  of   the 
[  3. 129  1     month  and  year  when  the  same  respectively  took  place,  and  with- 

(')  R.  72,  p.  91,  and  121,  infra;  Fee,  also,  Ii.  v.  Blackburn  and  others,  I  V..  &  A.  575. 

(2)  2   Hawk.    P.    C.    C.   27,    s.    10;    It.   v.    JJiriitu/i/hrtm   and   Gloucester   Urn!.    Co., 
3  A.  &E.  223. 

(3)  E.  v.  Birkenhead  Street  Bail.  Co.,  22nd  July.  1862. 
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out  reference  to  any  other  time  or  date,  unless  otherwise  specially       _i2i  n 
ordered  by  the  Court  or  a  judge. 

R.  119.  Every  special  plea  or  demurrer    shall    be  written  or  Special  plea 
printed  on  paper  and  if  settled  by  counsel  signed  by  him,  and  if  ^r^^fn' 
not  so  settled  shall  be  signed  by  the  solicitor  or  the  party  if  he 
defends  in  person. 

And  see  E.  130,  post,  p.  293. 

R.  120.  An  order  to  plead,  reply,  rejoin,  join  in  demurrer  or  Order  to 
in  error,  or  plead  subsequent  pleadings  in  all  prosecutions  by  way 
of  indictment,  inquisition,  or  information  shall  be  given,  and  such 
order  may  be  drawn  up  and  served  as  well  during  the  sittings  as 
in  vacation  ;  and  every  such  order  shall  expire  as  follows,  that  is  r  R  131  -i 
to  say,  every  order  to  plead,  in  ten  days  next  after  service  thereof, 
unless  the  time  be  extended  by  order  of  the  Court  or  a  judge,  and 
every  order  to  reply,  rejoin,  join  in  demurrer,  or  in  error,  or  plead 
subsequent  pleadings  in  eight  clays  next  after  service  thereof,  unless 
the  time  be  extended  as  aforesaid. 

R.  121.  In  indictments  for  felony  or  treason  the  defendant  shall  Plea  in 
plead  in  open  Court  in  the  King's  Bench  Division,  unless  he  has  feiony 
obtained  a  judge's  order  upon  special  circumstances,  for  liberty  to 
appear  and  plead  by  solicitor  in  the  Crown  Office.     On  the  appear-      [  R.132  ] 
ance  of  a  defendant  to  any  indictment,  inquisition,  or  information, 
an  order  to  plead  may  be  drawn  up  at  the  Crown  Office  by  the 
prosecutor  or  his  solicitor. 

An  office  copy  of  the  indictment  with  the  witnesses'  names  endorsed  Office  copy 
on  it  ('),  together  with  the  caption  showing  when,  where,  and  before  indictment, 
whom,  the  indictment  was  found,  may  be  obtained  by  each  party  if 
required,  pursuant  to  E.  127. 

It  is  not  necessary  for  the  defendant  to  plead  immediately  on 
appearance,  but  he  may  wait  until  the  time  for  giving  notice  of  trial, 
according  to  his  recognizance,  if  under  recognizance  to  give  notice 
of  trial,  or  until  the  expiration  of  a  rule  to  plead,  as  shown  below. 

In  prosecutions  for  misdemeanour  by  the  Attorney-General,  a 
copy  of  the  indictment  or  information  must  be  delivered,  if  required 
after  appearance,  to  the  party  prosecuted  free  of  charge  (2). 

Although  the  certiorari  may  not  have  been  lodged  in  the  Court 
below  until  after  plea,  the  plea  must  be  waived,  even  though  it  be 

(')  The  Court  has  no  power  to  oblige  the  prosecutor  to  give  a  defendant  the 
additions  and  places  of  residence  of  the  witnesses  on  the  back  of  the  bill.  R.  v. 
Gordon,  12  L.  J.  M.  C.  84. 

{•)  60  Geo.  IH.  &  1  Geo.  IV.  c.  4,  s.  8. 
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[  E.  122  ]  a  plea  of  guilty,  and  the  defendant  must  plead  de  novo  in  the  King's 

Bench  Division  ('). 
Order  to  When  an  indictment  has  been  removed  by  the  prosecutor,  and 

plead  or  the  defendant  lias  entered  an   appearand',  lml    has    not    pleaded,  tin: 

judgment.  prosecutor  may  compel  him  to  plead  by  means  of  an  order  of  course, 

to  be  obtained  at  the  Crown  Office  for  that  purpose,  to  the  elicit 
that  unless  the  defendant  shall  plead  within  ten  days  next  after 
notice  of  the  order  upon  him,  his  solicitor  or  agent,  judgment  may 
be  entered  against  him  for  want  of  a  plea:  see  R.  120,  supra 
This  order  may  be  drawn  up  at  the  Crown  <  Iffice  by  the  prosecutor's 
solicitor  and  served  upon  the  defendant's  solicitor  (if  he  has  appeared 
by  solicitor)  at  any  time  after  appearance  as  well  during  the  sittings 
as  in  vacation  (ibid.). 

It  is  not  usual  to  give  this  order  to  plead  when  the  indictment 
has  been  removed  by  the  defendant,  and  he  has  been  ordered,  as 
before  mentioned,  to  appear,  plead,  and  try  according  to  the  con- 
ditions of  his  recognizance.  If  it  be  anticipated  that  he  will  neglect 
to  plead,  notwithstanding  he  may  have  been  so  ordered  under  his 
recognizance,  it  may  be  advisable  to  serve  this  order  as  well  as  the 
one  under  his  recognizance.  The  prosecutor  cannot  take  a  judgment 
for  want  of  a  plea  under  the  last-named  order,  or  without  such  order 
to  plead  having  been  first  given,  but  he  must  either  move  for  a 
procedendo  to  take  the  indictment  back  from  whence  it  came, 
which  may  be  done  without  an  order  having  been  first  given  (3),  or 
he  must  move  the  Cuurt  for  an  order,  or  apply  to  a  judge  for  a 
summons,  to  show  cause  why  the  recognizances  should  not  be 
estreated,  after  service,  both  of  the  order  under  the  recognizance, 
and  of  the  notice  to  the  sureties  as  required  by  R.  1 13  and  1 15,  ante. 
"When  to  In  cases  of  misdemeanour  the   defendant's  solicitor,  on  or  before 

P*ea(l-  the  expiration  of  the  order  to  plead,  must  cause  a  plea  or  demurrer 

to  be  entered  for  the  defendant  at  the  Crown  Office  in  the  manner 
described  below ;  but  in  felony  or  treason,  as  previously  stated  at 
p.  97,  the  defendant  must  appear  and  plead  personally  in  Court, 
unless  leave  be  first  obtained  by  judge's  order,  to  appear  and  plead 
by  solicitor  (4). 


Time  to 
plead. 

[R.  133] 


R.  122.  The  time  in  which  to  plead  may  be  extended  on  appli- 
cation to  a  judge  at  Chambers,  upon  such  terms  and  for  such  time 
as  the  judge  in  his  discretion  may  think  fit  (5). 

It  is  not  proposed  to  deal  fully  with  the  practice  relating  to 
criminal  pleadings,  but  the  following  observations  may  be  found 
useful. 


(')  See  11.  v.  Baker,  Carthew,  6;  and  cases  cited  in  R.  v.  Oxford,  13  East,  at 
p.  414. 

(2)  Under  60  Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  1,  in  misdemeanour,  when  a  defen- 
dant appeared  in  person  in  Court  the  time  to  plead  was  four  days,  but  this  rule  has 
the  effect  of  superseding  the  Act,  which,  however,  remains  unrepealed. 

/   /■  Williams,  J.,  in  It.  v.  Caddon,  Trin.  Vac.  1853. 
(4)  See  M.  v.  Penprase,  1  B.  &  Ad.  573;  A*,   v.  Blackham  and  others,   ibid,  bib; 
2  Hales,  P.  C.  '216. 

(3)  See  also  in  cases  of  misdemeanour,  60  Geo.  III.  c.  4,  s.  2. 
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The  defendant  is  entitled  to  have  the  particulars  of  the  specific  [  K.  122  ] 
charges  against  him  when  there  is  a  general  count  ('),  as  in  cases  of  p  7.  7~ ~~ 
embezzlement  (2),  nuisance  (:i),  or  conspiracy  (4),  an  order  for  which 
may  be  obtained  from  a  judge  at  Chambers  upon  proper  affidavits 
entitled  in  the  Court  and  in  the  cause.  In  an  indictment  for  con- 
spiracy eight  counts  set  out  particular  charges,  and  the  ninth  was 
general.  The  defendant  was  held  entitled  to  particulars  of  the 
specific  charges  intended  to  be  relied  on  in  support  of  the  general 
count  (5).  Proper  affidavits  are  necessary  to  show  the  facts,  but  it 
does  not  seem  to  be  the  practice  to  require  an  affidavit  that  the 
defendant  does  not  know  on  what  charges  the  prosecutor  means  to 
rely  (G).  The  Court  has  refused  to  order  the  dates  of  the  acts  com- 
plained of  where  a  particular  date  was  not  necessary  to  be  proved  (7). 

As  a  rule  no  ordf  r  can  be  made  for  the  inspection  of  documents  Inspection, 
in  the  possession  of  a  defendant,  as  it  might  have  the  effect  of  com- 
pelling him  to  furnish  evidence  which  might  incriminate  him,  but 
where  certain  letters  had  been  seized  under  a  search  warrant  and 
were  in  the  possession  of  the  prosecutrix,  a  defendant  obtained  an 
order  for  their  insrjection  (8). 

Even  though  .the  defendant  may  have  pleaded  in  the  Court  below,  Plea, 
he  is  always  required  to  waive  that  plea  and  to  plead  de  novo  in  the 
King's  Bench  (9). 

The  most  common  plea  is  that  of  the  general  issue,  "  Not  guilty,"  General  issue, 
which  in  case  of  misdemeanour,  and  in  felony  also  when  the  defen- 
dant has  obtained  leave  to  plead  by  solicitor,  is  merely  entered  in 
the  book  at  the  Crown  Office,  without  any  more  formal  plea  being 
then  drawn,  upon  filing  a  precipe  with  a  5s.  impressed  stanip,  Form 
No.  78,  p.  536.  The  plea  need  not  be  delivered  to  the  prosecutor's 
solicitor.  With  regard  to  the  plea  in  cases  of  felony  where  the 
defendant  has  not  obtained  leave  to  plead  by  solicitor,  see  ante, 
p.  99. 

Upon  the  plea  of  not  guilty  being  entered,  issue  is  joined  in  the  Joinder  on 
name  of  the  King's  coroner  and  attorney  as  a  matter  of  course,  and  P^e.a  °f  not 
without  any  formal  replication  being  delivered  or  filed  (10).  g'ullty- 

If  there  is  no  defence,   a  confession  may  be   entered  in  the  same  Confession, 
manner  as  the  plea  of  not  guilty,  upon  which  interlocutory  judgment 
may  be  signed  immediately,  but  execution  may  be  stayed  by  order 
of  a  judge  as  mentioned,  post,  p.  119. 

Special  pleas  and  demurrers  to  indictments,  with  the  exception  of  Special  pleas. 
a  plea  of  justification  under  the  statute  to  an  indictment  for  libel,  Demurrers, 
and  of  ratione  tenures  to  an  indictment  for  non-repair,  are  of  some- 
what rare  occurrence.     AVhen  pleaded  they  must  be  intituled,  '"'  In 
the  High  Court  of  Justice,  King's  Bench  Division,"  and  be  dated  of 

(')  See  Woolrych's  Crim.  Law,  p.  133. 

(-')  S.  v.  Hodgson,  3  <J.  &  P.  422  ;  B.  v.  Bootyman,  5  C.  &  P.  300. 

(■•    R.  v.  Garwood,  3  Ad    &  El.  815. 

[*)  B.  v.  Hamilton  and  others,  7  C.  &  P.  44S. 
)    It.  v.  Alleyne  and  others,  in  Queen's  Bench,  March,  1851,  cited  in  B.  v.  Probert 
and  others,  Dears.  32,  n. 

(°)  R.  v.  Probert  and  others,  ibid.  32,  n.  ;  B.  v.  Curuood,  supra. 

(')  R.  v.  Flower  and  other*,  7  D.  P.  C.  665. 

(sj  R.  v.  Coined,  3  F.  &  F.  103. 

(<J)  See  R.  v.  Baker,  Garth.  6,  cited  in  B.  v.   Inhabitants  of   County  of  Oxford, 
13  East,  414. 

(10)  See  7  &  8  Geo.  IV.  c.  20,  s.  1  ;  and  also  7  Geo.  IV.  e.  64. 


102 


[ND1CTMEN  rS. 


[E.  122] 


Demunvr. 


Judgment  for 

want  of  a 

joinder. 


the  day  when  pleaded.  They  must  be  written  or  printed  on  paper, 
61ed  at  the  Grown  Office,  and  a  copy  delivered  to  the  opposite  party, 
1>.  1  17,  p.  98.  If  settled  by  counsel  they  must  bo  signed  by  him, 
but  if  not  so  settled,  they  may  be  signed  by  the  solicitor,  or  by  the 
party  it'  he  defends  in  person,  E.  119,  p.  99;  but  the  reply  or 
joinder  need  not  be  so  signed. 

General  demurrers  to  indictments  have  never  been  of  frequent 
occurrence  in  practice,  and  now  that  legislation  has  rendered  formal 
defects  almost,  if  not  quite,  immaterial  ('),  they  are  still  rarer.  They 
are  more  frequently  made  use  of  where  defendants  have  pleaded  in 
bar  or  in  abatement.  Even  in  the  case  of  a  substantial  defect  they 
are  seldom  pressed.  The  same  advantage  is  usually  obtainablo 
either  on  motion  to  quash  the  indictment  at  any  time  before  jury 
sworn  (-),  or  in  arrest  of  judgment  after  verdict.  The  motion  to 
quash  is  in  the  discretion  of  the  Court  to  grant  or  refuse,  and  in 
doubtful  cases  they  will  leave  the  defendant  to  his  other  remedies. 

The  practical  proceedings  upon  demurrer,  whether  to  indictment, 
information,  or  inquisition,  or  to  any  of  the  pleadings  in  the  course 
of  the  proceedings  on  the  same,  are,  for  the  most  part,  alike  in  all 
cases.  The  demurrer  must  be  intituled,  dated,  and  tiled,  and  a  copy 
delivered  to  the  opposite  party  as  above  directed.  For  form  of 
demurrer  to  indictment,  see  Form  No.  8U,  p.  537  ;  by  prosecutor  to 
defendant's  plea,  Form  No.  84,  p.  539.  After  a  demurrer  has  been 
filed  and  delivered  as  above,  an  order  of  course  to  join  in  demurrer 
within  eight  days  next  after  service  thereof,  unless  the  time  be 
extended  by  order  of  the  Court  or  a  judge,  may  be  drawn  up  and 
served  as  well  during  the  sittings  as  in  vacation,  R.  120,  p.  99. 
The  joinder  in  demurrer  may  be  prepared  according  to  Form 
No.  85,  p.  539,  if  to  the  defendant's  demurrer  ;  or  according  to 
Form  No.  86,  if  it  be  the  prosecutor's  demurrer  to  the  defendant's 
plea.  It  need  not  be  signed,  but  must  be  entered,  filed,  and  delivered 
in  the  same  manner  as  the  demurrer. 

If  no  joinder  be  filed  within  the  time  limited  by  the  order  of 
course,  judgment  for  want  of  such  joinder  may  be  entered  at  the 
opening  of  the  office  on  the  next  following  morning  after  the 
expiration  of  the  time  limited,  upon  filing  an  affidavit  of  service  of 
the  order  to  join  in  demurrer  (Form  No.  201,  p.  581),  unless  an  order 
of  the  Court  or  a  judge,  extending  such  time,  shall  have  been 
obtained  and  served.  In  that  case  judgment  cannot  be  signed 
until  the  day  after  the  expiration  of  the  time  granted  by  such  order. 
The  judgment  must  be  entered  in  a  book  at  the  Crown  Office  on 
payment  of  11.  by  impressed  stamp.  The  solicitor  or  party  taking 
judgment  may  ingross  the  roll  of  the  proceedings  and  judgment, 
a! K  ordingtoFormNo.  1 12,  p.  549,  as  far  as,  and  inclusive  of,  the  award 
of  the  venire,  if  the  demurrer  be  to  the  indictment,  and  then  adding 
the  demurrer  and  the  judgment  thereon  according  to  Form  No.  1 18, 
p.  552.  In  other  cases,  the  roll  may  be  followed  to  that  stage  of 
the  proceedings  at  which  the  demurrer  is  pleaded,  and  if  the  judg- 
ment be  against  the  defendant,  and  he  has  not  leave  to  plead  over, 
see  post, -p.  103;  instead  of  the  conclusion  in  Form  No.  1 18,  substitute, 
"  It  is  considered  and  adjudged  by  the  said  Court  here  that  he  the  said 
A.  B.  be  convicted  of  the  trespasses   and  offence  aforesaid,  and  that  he 


(')   14  &  15  Vict.  c.  100,  ss.  24,  2; 
(-)  See  It.  v.  mane,  I  B.  &  S.  94; 
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he  taken,   and  so  forth.''''     When  the  roll  is   engrossed  it  must  be      [  R-  122  ] 

carried  in  to  the  Crown  Office,  where  a  number  will  be  given  to  it, 

and  it  will  be  bound  up  with  the  other  rolls  of  the  year  to  which  it 

belongs.     If  the  judgment  be   against  the  defendant,  he  may  be 

brought  up  for  sentence,  as  hereafter  stated  at  p.  126.     If  the  party 

taking  judgment  be  entitled  to  costs,  viz.,  when  recoverable  under 

the  recognizance  entered  into  on  removing  the  indictment,  or  when 

they  are  given   by  any   statute   under  which  the    proceedings   are 

carried  on,  see  "  Costs,"  post,  p.  134,  an  order  of  course  to  tax  the 

costs  may  be  drawn  up  at  the  Crown  Office,  and  an  appointment 

obtained  to  tax  before  one  of  the  taxing  masters. 

Upon  a  joinder  being  filed,  either  party  may  enter  the  demurrer  Entry  of 
in  the  Crown  paper  for  hearing.     This  must  be  done  eight  clear  demurrer  for 
days  before  the  day  on  which  it  is  set  down  for  argument,   and  '  ° 
notice  thereof  must  be  given  forthwith  to  the  opposite  party,  E.  130, 
p.  293. 

Three  copies  of  the  proceedings  for  the  use  of  the  judges  arranged  Copies  for 
in  separate  sets,  consisting  of  a  copy  of  the  indictment  and  pleadings,  judges, 
must  be   delivered  at  the  Crown  Office  by  the  party  entering  the 
case  two  days  before  the  day  appointed  for  argument,  E.  132 — 135, 
p.  293. 

When  the  case  comes  on  for  argument  in  its  turn  in  the  Crown  The 
paper  (unless  specially  appointed),  one  counsel  only  is  heard  on  each  argument, 
side.     The  party  demurring  begins  and  replies  (]). 

If  the  judgment  be  for  the  defendant,  it  is  that  he  be  dismissed  Judgment  on 
and  discharged  of  and  from  the  premises  specified  in  the  said  indict-  aemurrer- 
ment ;  but  if  the  judgment  be  for  the  Crown,  there  appears  some 
uncertainty  as  to  what  judgment  ought  to  be  given,  whether  the 
defendant  do  answer  over,  or  a  final  judgment  be  entered.  Accord- 
ing to  the  older  authorities  it  would  seem  that  in  treason  and  felony 
the  defendant  might  plead  over(2),  but  that  was  said  to  be  infar.orem 
vitce  (3).  In  a  later  case  of  felony  'not  capital),  argued  at  the  Central 
Criminal  Court,  before  Alderson,  B.,  Cresswell,  J.,  and  Y.  Williams, 
J.,  upon  a  demurrer  to  the  indictment,  after  a  substantive  argument 
as  to  what  the  judgment  ought  to  be,  it  was  held  that  the  judgment 
must  be  final,  inasmuch  as  by  a  general  demurrer  the  prisoner 
confesses  all  the  material  facts  charged  against  him  in  the  indict- 
ment, though  in  the  case  of  a  demurrer  of  a  special  nature,  which 
is  usually  called  a  demurrer  in  abatement,  it  might  be  otherwise. 
They  intimated  that  the  various  dicta  which  ajrpeared  in  the  books 
in  opposition  to  the  above  ruling  were  probably  to  be  accounted 
for  by  the  above  distinction  not  having  been  sufficiently  attended 
to  (4).  In  misdemeanour  the  rule  would  seem  clear  that  the  judg- 
ment is  final,  at  any  rate  upon  a  general  demurrer,  or  a  demurrer 
to  a  plea  in  bar(3).  Upon  a  demurrer  to  a  plea  in  abatement,  the 
judgment  is  respondeat  ouster;  but  where  issue  is  joined  on  such  a 
plea,  the  judgment  is  final  (°). 

(l)  R.  v.  Smith,  13  L.  J.  Q.  B.  166  ;  5  Q.  B.  614. 

(■)  2  Hawk.  P.  C.  c.  31,  ss.  1,  5,  6,  7. 

(3)  See  2  Hale's  P.  C.  239.  247  ;  R.  v.  Goddard,  2  Ld.  Raymond,  920  ;  R.  v. 
Tai/lor,  3  B.  &  C.  509  ;   5  D.  &  R.  422. 

4  /!.  v.  Faderman  and  others,  1  Denison's  C.  C.  569  ;  3  C.  &  K.  359,  n.  ;  4  Cox. 
370.     See  also  R.  v.  Mitchell,  6  St.  Tr.  N.  S.  at  p.  623  ;   Gray  v.  11.,  ibid,  at  p.  122. 

(5)  R.  v.  Taylor,  3  B.  &  C.  509  ;  5  D.  &  R.  4  22. 

(°)  7?.  v.  Gibson,  8  East,  107. 
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[E.  122] 


Plea  of 
ratione  tenura. 

Plea  to  the 
jurisdiction. 

Special  plea 
in  libel. 


Cases  have  occurred  in  practice  where,  at  the  assizes,  judges  have 
allowed  defendants  in  felon}-  indictments  to  demur  and  plead  over 
at  the  same  time  (').  In  a  case  of  misdemeanour  the  Court  of 
(Queen's  Bench  allowed  a  corporation  to  demur  and  plead  over  (2). 
The  case  of  A',  v.  Faderman  :l)  is  subsequent  to  the  cases  here 
referred  to. 

When  judgment  is  given,  an  order  will  be  drawn  up  at  the  Crown 
Office  directing  judgment  to  be  entered  for  the  successful  party. 
It  should  then  be  entered  in  the  judgment-book  ai  the  <  !rown  <  lffi.ee, 
and  the  roll  engrossed  as  before  mentioned  on  judgmenl  for  want 
of  a  joinder.  The  joinder  in  demurrer  must  be  added,  and  the 
judgment  thereon  substituted  according  to  Form  No.  lit),  p.  552, 
if  it  be  for  the  Crown  ;  but  if  for  the  defendant  the  judgment  is 
that  he  be  dismissed  and  discharged  from  the  premises,  as  in  Form 
No.  118,  p.  552. 

Forms  of  the  special  plea  ratione  tenures  to  an  indictment  for 
non-repair  of  a  highway,  and  of  the  replication  thereto,  are  given 
in  Appendix  D.,  Nos.  79  and  82,  pp.  536—538  (4). 

Another  plea,  but  one  that  is  seldom  made  use  of,  is  a  plea  to  the 
jurisdiction  (5). 

In  prosecutions  for  libel  a  defendant  may,  contrary  to  the  ordinary 
rule  in  criminal  matters  against  duplicate  pleas,  plead  a  justification 
in  addition  to  the  general  issue,  under  6  &  7  Vict.  e.  96,  ss.  6,  7  ("). 


('•)  /,'.  v.  Phelps,  1  C.  &  Mar.  P.  181,  murder;  R.  v.  Adams,  ibid.  299;  /,'.  v. 
Purchase,  ibid.  617  :  but  in  It.  v.  Odgers,  2  Moo.  &  P.  479,  upon  those  cases  being 
relied  on,  Patteson,  J.,  said  he  was  decidedly  of  opinion  that  the  prisoner  had  no 
such  right.  See  also  It.  v.  Bowen,  1  C.  &  K.  501  ;  It.  v.  Strahan  and  others, 
7  Cox.  C.  C.  8.'). 

('-)  It.  v.  Tryddyn  [Inhabitants  of),  21  L.  J.  M.  C.  108;  R.  v.  Birmingham  and 
ster  Rail.  Co.,  3  Q.  B.  223  ;   10  L.  J.  M.  C.  136. 

(3)  1  Denison's  C.  C.  569  ;  3  ( '.  &  K.  359,  n.  ;  4  Cox,  370.  See  also  E.  v.  Mitchell, 
G  St.  Tr.  N.  S.  at  p.  623  ;   Gray  v.  R.,  ibid,  at  p.  122. 

(4)  Since  the  decision  in  R.  v.  Barker,  59  L.  J.  M.  C.  105,  the  occasion  for  their 
use  baa  become  very  rare,  and  the  effect  of  s.  25,  sub-s.  2,  of  the  Local  Government 
Act,  1894,  is  practically  to  supersede  indictment3  for  non-repair  of  highways 
by  persons  liable  to  repair  ratione  tenura),  as  it  empowers  the  road  authority  to 
repair  the  highway  and  to  recover  the  cost  from  the  person  primarily  liable.  See 
Pratt  on  Highwavs,  15th  ed.  73. 

(5)  R.  v.  Johnson,  6  East,  583  ;  R.  v.  Yates,  14  Q.  B.  D.  648  :  54  L.  J.  Q.  B.  258  ; 
52  L.  T.  305  ;  33  W.  P.  482. 

(6)  By  6  &  7  Vict.  c.  96,  s.  6,  it  is  enacted  :  That  on  the  trial  of  any  indictment 
or  information  for  a  defamatory  libel,  the  defendant  having  pleaded  such  plea  as 
hereinafter  mentioned,  the  truth  of  the  matters  charged  may  be  inquired  into,  but 
shall  not  amount  to  a  defence,  unless  it  was  for  the  public  benefit  that  such  matters 
charged  should  be  published  ;  and  that  to  entitle  the  defendant  to  give  evidence  of 
the  truth  of  such  matters  charged  as  a  defence  to  such  indictment  or  information, 
it  shall  be  necessary  for  the  defendant  in  pleading  to  the  said  indictment  or  informa- 
tion to  allege  the  truth  of  the  said  matters  charged  in  the  manner  now  required  in 
pleading  a  justification  to  an  action  for  defamation,  and  further  to  allege  that  it 
was  for  the  public  benefit  that  the  said  matters  charged  should  be  published,  and 
the  particular  fact  or  facts,  by  reason  whereof  it  was  for  the  public  benefit  that 
the  said  matters  charged  should  be  published,  to  which  plea  the  prosecutor  shall  be 
at  liberty  to  reply  generally,  denying  the  whole  thereof  ;  and  that  if  after  such  plea 
the  defendant  shall  be  convicted  on  such  indictment  or  information,  it  shall  be 
competent  to  the  Court  in  pronouncing  sentence  to  consider  whether  the  guilt  of 
the  defendant  is  aggravated  or  mitigated  by  the  said  plea,  and  by  the  evidence 
given  to  prove  or  to  disprove  the  same ;  provided  always  that  the  truth  of  the 
matters  charged  in  the  alleged  libel  complained  of  by  such  indictment  or  informa- 
tion shall  in  no  case  be  inquired  into  without  such  plea  of  justification  ;  pro\  ided 
also,  that  in  addition  to  such  plea  it  shall  be  competent  to  the  defendant  to  plead  a 
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The  specical  plea  of    justification    under    this  statute  cannot  be      [  R.  122  ] 
pleaded  to  an  indictment  for  a  seditious  libel,  but  only  for  private  g      ["7    ~      ■ 
and   personal    libels  (1).      For   form    of    plea    of   justification    and  0n  indictment 
replication,  see  Nos.  81  and  83,  App.  pp.  537,  538.  or  informa- 

On    indictments    for    non-repair    of    highways    or    bridges,    the       n  * 

defendants  are  entitled  to  an  imparlance,  such  cases  being  excepted  ImParlauce- 
by  s.  10  of  60  Geo.  III.  c.  4,  which  Act  takes  away  the  imparlance  in 
other  cases,  and  such  parties  cannot  be  called  upon  to  plead  in  the 
same  term  in  which  they  appear,  unless  they  have  outstood  process ; 
that  is,  neglected  to  appear  to  the  venire,  and  a  distringas  has  been 
issued  before  appearance  could  be  obtained.  In  such  a  case,  upon 
an  appearance  being  entered,  an  order  to  plead  may  be  given  as 
before  mentioned,  p.  100. 

The  plea  must  be  entered  in  the  names  of  two  of  the  inhabitants 
on  behalf  of  themselves  and  the  rest  of  the  inhabitants  (2).  "Where 
one  inhabitant  of  a  parish  has  removed  the  indictment  against  it 
for  non- repair  of  a  road,  and  has  given  the  usual  recognizance,  the 
other  inhabitants  cannot  plead  guilty  to  the  indictment  (3). 

A  plea  of  abatement  may  be  said  to  be  practically  obsolete   in  Plea  of 
consequence  of  the  statute  7  Geo.  IV.  c.  64,   s.   19.     See,  also,  14  &  abatement. 
15  Vict.  c.  100,  ss.  1,  24,  which  does  away  with  objections  on  account 
of  misnomer.     It  is  a  dilatory  plea,  and  must  be  pleaded  with  great 
.  exactness  (4). 

The  judgment  for  the  Crown  upon  such  a  plea  is  final  in  the  case 
of  misdemeanour,  but  in  treason  or  felony,  that  the  defendant  do 
answer  over  (3).  The  judgment  for  the  defendant  was  formerly  that 
the  indictment  be  quashed,  but  now  the  indictment  may  be  amended 
and  the  defendant  called  to  plead  thereto  as  if  no  such  dilatory  plea 
had  been  pleaded  (6). 

By  14  &  In  Vict.  c.  100,  s.  28,  on  any  plea  of  autrefois  convict  or  Autrefois 
autrefois  acquit,  it  is  sufficient  for  the  defendant  to  state  that  he  has  "osuitana 
been  lawfully  convicted  or  acquitted,   as  the  case  may  be,  of  the  "^XT 
offence  charged  in  the  indictment. 

A  defendant  cannot  in  general  plead  and   demur  to   the  same  Double  pleas, 
indictment,  or  information,  for  misdemeanour,  or  plead  more  than 

plea  of  not  guilty  ;  provided  also,  that  nothing  in  this  Act  contained  shall  take 
away  or  prejudice  any  defence  under  the  plea  of  not  guilty,  which  it  is  now  com- 
petent to  the  defendant  to  make  under  such  plea  to  any  action  or  indictment,  or 
information  for  defamatory  words  or  libel. 

By  s.  7  :  That  whensoever  upon  the  trial  of  any  indictment  or  information  for 
the  publication  of  a  libel  under  the  plea  of  not  guilty,  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of  publication  against  the  defendant 
by  the  act  of  any  other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without  his  authority,  consent, 
or  knowledge,  and  that  the  said  publication  did  not  arise  from  want  of  due  care  or 
caution  on  his  part. 

{')  R.  v.  Duffy,  2  Cox,  C.  C.  45. 

(2)  See  It.  v.  Inhabitants  of  Clifton,  5  T.  R.  at  p.  503.  Upon  these  two  inhabitants 
the  whole  fine  may  be  levied,  and  the  rest  must  reimburse  them  under  the  Highway 
Act.  And  see  R.  v.  Lancashire  J  J.,  12  East,  3G6  ;  R.  v.  Townsend,  2  Doug.  420  ; 
and  Highway  Act,  1835,  s.  96. 

(:i)  R.  v.  Luxborough,  1  D.  P.  C.  527. 

(*)  (XConnell  v.  R.,  in  error,  11  CI.  &  Fin.  155  ;  9  Jur.  25. 

(5)  R.  v.  Gibson,  8  East,  107. 

(6)  Archbold's  Cr.  C.  23rd  ed.  p.  164. 
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one  plea  or  demurrer,  except  as  hereafter  mentioned  in  respect  of 
indictments  and  informations  for  libel,  ante,  p.  lo-t('). 


Notice  after 
lapse  of  year. 


Changing 

the  vtnue. 


Genera/  Procedure. 

It'  no  proceedings  have  been  taken  for  one  year,  a  calendar  month's 
notice  must  be  given  to  the  opposite  party  of  intention  to  proceed 
(Ord.  LXIV.  r.  13;  R.  293,  p.  491),  stating  the  proceedings  intended 
to  be  taken,  and  when.  A  summons  of  a  judge,  on  which  no  order 
has  been  made,  is  not  deemed  a  proceeding  within  the  rule,  but 
notice  of  trial,  afterwards  countermanded,  is  so  deemed. 

In  case  any  prosecution  for  a  misdemeanour  by  the  Attorney-  or 
Solicitor- General  is  not  brought  to  trial  within  twelve  calendar 
months  next  after  plea  the  Court  may,  on  application  on  behalf  of 
any  defendant,  of  which  application  twenty  days'  previous  notice 
must  be  given  to  the  Attorney-  or  Solicitor-General,  authorise  such 
defendant  to  bring  on  the  trial  (2). 

The  Court  under  certain  circumstances  has  a  discretionary  power 
to  change  the  venue  both  in  felony  and  misdemeanour  ('),  but  is 
very  cautious  in  exercising  it.  There  are  many  cases  which  show 
that  the  Court  will  only  permit  a  change  of  venue  in  criminal  cases 
where  they  are  satisfied  that  a  full  and  impartial  trial  cannot  be  had 
in  the  particular  county  in  which  the  venue  has  been  properly 
laid  (J) ;  but  in  one  case  (3),  where  it  was  shown  to  the  satisfaction  of 
the  Court  that  ufair  and  satisfactory  trial  could  not  be  had  for  want 
of  a  view  in  an  indictment  for  perjury,  the  Court  allowed  the  venue 
to  be  changed,  considering  (upon  the  authority  of  a  case  decided  by 
the  House  of  Lords  (''))  that  where  the  inconvenience  was  so  great 
that  it  practically  might  amount  to  a  denial  of  justice,  they  had  the 
power  to  direct  a  change  of  venue,  and  that  the  case  before  them 
was  one  in  which,  if  they  had  the  power,  they  ought  to  exercise  it. 
The  Court  will  not  allow  a  change  of  venue  for  mere  convenience, 
such  as  when  the  witnesses  live  in  another  county  (').  The  venue, 
if  changed,  is  changed  to  an  adjoining  county  or  some  other  county 
that  niay  be  considered  convenient,  usually  on  the  same  circuit  (fc). 

It  has  been  said  that  there  may  be  a  trial  in  any  county  in  England 
in  which  the  Court  think  it  right  that  such  trial  should  take 
place  (9)  ;  but  it  is  seldom  that  it  is  changed  to  any  other  than  an 


v.  Ch  irletworth,  1  B.  &  S.  460  :   31  L.  J.  M.  C.  2(3  ;  and  it  seems  doubtful 
if  it  can  be  done  even  in  the  case  of  felony.     R.  v.  Strahan,  7  Cox,  C.  C.  8o. 
iiD  Geo.  III.  &  1  Geo.  IV.  c.  4,  s.  9. 


741  ;  see  also  R.  v.    Kolden  and  others,  •"> 
L.  436,  Q.  B.     The  Court  will  require 

/,'.  v.  Penprase,  1  B.  &  Ad.  575  :   I  Nev. 

v.    Ellis,  GS  L.  J.  Q.  B.  at  p.  LI  9  ;   62 


}  Bast,  -210;  2  Sir.  874  ;  Clift  Eat, 
B.  &  Ail.  347;  R  v.  Faij,  6  Jr.  Rep.  C 
stronger  grounds  tube  shown  in  felony. 
&  ,\I.  312;  and  see  per  Bruce,  J.,  iu  R 
.1.  P;  838;    15  T.  L.  R.  at  p.  59. 

(4)  R.  v.  Fawle,  2  El.  Ravin.  1452;  R.  v.  Thomas,  1  .M.  &  S.  442;  R.  v.  Ellis, 
6  B.  &  C.  145  :  B.  v.  Pinney,  3  B.  &  Ad.  947  :  R.  v.  Russell,  4  B.  &  Ad.  536,  n.  ; 
J;  v.  Hunt  and  others,  3  B.  &  Aid.  448  ;  R.  v.  Patent  Eurika  and  Sanitary  Manure  Co., 
L3  L   T.    N.  S.)  365. 

1     R.  v.  Sheldon,  32  L.  T.  (N.  S.)  27  ;  and  see  R.  v.  Cowle,  2  Burr,  at  p.  861. 
::.  v.  Clerk,  29  L.  J.  Q.  B.  232;  8.  C,  in  House  of  Lords,  31  L.  J.  Q.  B.  175; 
9  H.  L.  Cases,  184. 

('■)   R.  v.  Dunn,  11  Jur.  287. 

(8)  R.  v.  •,  6  Jur.  (O.  S.)  131. 

Per  Lord  Campbell.  C.  J.,  in  /,'.  v.  Palmw,  5  E.  &  B.  at  p.  1028. 
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adjoining  county,  and  the  prescribed  form  (No.  94,  p.  543)  is  framed 
upon  this  assumption.  In  a  recent  case,  however,  the  venue  was 
changed  from  the  county  of  Southampton  to  the  county  of 
Somerset  (');  but  in  another,  where  it  was  sought  to  change  the 
venue  from  Glamorganshire  to  Middlesex,  both  parties  agreeing 
and  alleging  that  it  would  be  useless  to  change  the  venue  to  any 
other  Welsh  county,  the  indictments  being  for  a  libel  concerning 
which  there  was  much  political  feeling,  the  Court  refused  to  allow 
it  to  be  brought  into  Middlesex,  but  said  the  venue  might  be 
changed  to  Somersetshire  if  both  parties  agreed  ;  the  prosecutors, 
however,  did  not  accede  to  this,  and  the  indictments  consequently 
remained  in  the  original  county  (2). 

The  application  cannot  be  made  before  issue  is  joined  (3),  and  must 
be  made  upon  affidavits  intituled  in  the  Court  and  in  the  cause, 
stating  the  grounds  of  the  motion.  If  made  during  the  sittings  it 
must  be  on  motion  to  a  Divisional  Court  for  an  order  nisi  (see 
E.  235,  p.  339),  but  if  in  vacation  it  may  be  made  to  a  judge  at 
Chambers  by  summons  to  be  issued  at  the  Crown  Office. 

An  order  having  been  obtained,  a  suggestion  in  proper  form  must 
be  entered  on  the  record  (Form  No.  94,  p.  543)  (4),  but  it  need  not 
state  the-  facts  which  warrant  the  change  (5),  and  when  entered  is 
not  traversable  (6). 

Where  the  indictment  is  against  the  inhabitants  of  a  county,  all  When  inhabi- 
of  whom  appear  to  be  necessarily  interested  in  the  event  of  the  trial,  feints  of 
aud  consequently  no  inhabitant  of  the  county  ougdvt  to  sit  as  a  iuror  ?,    •!  a,!c 

.  ClCIC'lH.i.i.ll-lLS 

on  the  trial  (7),  the  order,  upon  application  of  counsel  in  Court,  is 
made  absolute  in  the  first  instance  without  any  affidavit  (Form 
No.  95,  p.  543),  or,  if  in  vacation,  a  judge's  order  may  be  obtained 
for  the  purpose. 

In  case  of  a  suggestion  under  38  Geo.  III.  c.  52,  the  Court  can  From  county 
only  order  an  indictment  in  the  county  of  a  town  to  be  tried  in  the  of  a  town. 
body  of  the  adjoining  county. 

Where  an  indictment  is  found  in  a  county  of  a  town,  notice  of 
trial  maybe  given  for  the  adjoining  county  (""),  but  a  suggestion 
must  be  entered  on  the  record ;  for  which  an  order  of  course  must  be 
drawn  up  at  the  Crown  Office,  and  the  suggestion  entered  on  the 
record  according  to  Form  No.  96,  App.  p.  543. 

For  instance,  Yorkshire  is  the  next  adjoining  county  to  Kingston - 
upon-Hull,  Northumberland  to  Berwick-on-Tweed  ('■')  (Form  No.  97, 
p.  543),  and  Gloucestershire  to  Bristol  (l0). 

In  the  Cincjue  Ports  the  suggestion  may  be  entered  as  a  matter  of  FromCincme 

Ports. 

(';  R.  v.  Inhabitants  of  Southampton,  17  Q.  B.  P.  424. 

(-)  R.  v.  Carr  :  R.  v.  Ensorr,  Pecember,  1886. 

(3)  R.  v.  Forhs,  2  P.  P.  C.  52. 

(4)  See,  also,  form  in  R.  v.  Sunt,  3  B.  &  Aid.  118. 

(5)  R.  v.  Stmt,  3  B.  &  Aid.  448. 
(K)  1  Chit.  Crim.  Law,  201. 

(")  1  Hawk.  P.  C.  c.  77,  s.  6  ;  3  Chit,  Crim.  Law,  593;  R.  v.  Wilts,  6  Mod.  307. 
The  Act  1  Anne,  st.  1,  c.  12,  s.  5,  provides  that  all  matters  concerning  the 
repairing  and  amending  bridges,  and  the  highways  at  the  ends  thereof,  shall  be 
determine i  in  the  county  where  they  lie,  and  not  elsewhere.  This  would  seem  not 
to  prevent  such  change  of  venue.  See  R.  v.  Inhabitants  of  Southampton,  17  Q.  B.  P. 
-124  ;   19  Q.  B.  P.  590. 

(-)  38  Geo.  III.  c.  52. 

(fl)  See  R.  v.  Cowle,  2  Burr,  at  p.  863. 

(>")    Vide  Schedule  to  5  &  (3  Will.  IV.  o.  76. 


108 


INDICTMENTS. 


Wh<  n  sheriff 
ndant. 


Suggestion  of 
demise. 


Under 

Corrupt  and 

Illegal 

Practices 

Pri  ri  lit  ion 
Act. 


Place  of  trial. 


course,  and  without  motion  or  order,  according  to  Form  No.  98, 

p.  .-•!!('). 

\\  hen  the  sherifl  is  defendant,  the  process  must  be  directed  to 
the  coroners,  and  a  suggestion  to  thai  effect  entered  on  the  record 
according  to  Form  No.  99,  p.  544,  as  of  course  (2). 

>>'o  suggt  stion  can  be  entered  after  trial  for  the  purpose  of  curing 
a  defect  iii  the  proceedings  (3). 

When  one  of  several  defendants  dies  before  trial,  it  is  not 
necessary  to  outer  a  suggestion  thereof  '  ,  neither  is  it  necessary  to 
enter  a  suggestion  of  demise  of  the  Kind's  coroner  and  attorney,  or  of 
the  Attorney-General,  hut  there  must  be  a  suggestion  entered  of 
the  demise  of  the  Crown  (vide  Form  ccxl.,  p.  613). 

By  s.  50  of  46  &  -17  Vict.  c.  51  (Corrupt  and  Illegal  Practices 
Prevention  Act,  1883).  where  an  indictment,  as  defined  by  this  Act, 
for  any  offence  under  the  *  !orrupt  Practices  Prevention  Acts  or  this 
Act,  is  instituted  in  the  High  Court  or  is  removed  into  the  High 
Court  by  a  writ  of  certiorari  issued  at  the  instance  of  the  Attorney- 
General,  and  the  Attorney-General  suggests  on  the  part  of  the 
Crown  that  it  is  expedient  for  the  purposes  of  justice  that  the 
indictment  should  be  tried  in  the  Central  Criminal  Court,  or  if  a 
special  jury  is  ordered,  that  it  should  be  tried  before  a  judge  and 
jury  at  the  Royal  Courts  of  Justice,  the  High  Court  may,  if  it 
think  fit,  order  that  such  indictment  shall  be  so  tried  upon  such 
terms  as  the  Court  may  think  just,  and  the  High  Court  may  make 
such  orders  as  appear  to  the  Court  necessary  or  proper  for  carrying 
into  effect  the  order  for  such  trial. 

Should  an  order  be  made  under  this  Act  for  the  trial  of  an  indict- 
ment from  elsewhere  than  London  or  Middlesex  at  the  Courts  of 
Justice  it  would  change  the  venue,  and  possibly  a  suggestion  should 
be  placed  on  the  record  accordingly. 

The  defendant  having  pleaded  in  the  High  Court  (5),  if  not 
ordered  to  be  tried  at  Bar  or  if  no  change  of  venue  has  been 
directed  (6),  the  issue  is  sent  for  trial,  either  to  the  sittings  of  the 
High  Court  in  London  or  Middlesex  or  to  the  assizes  in  the  county 
in  which  the  indictment  was  found  according  to  the  local  venue,  and 
when  sent  to  the  assizes  is  tried  on  the  civil  side  and  not  in  the 
Crown  Court  (7).  And  it  would  seem  that  this  applies  to  treason 
as  well  as  other  offences  (8).  Under  some  circumstances  a  trial  at 
Bar  may  be  ordered,  as  to  which  see  that  title,  post.  p.  297  (9). 


But  sec  is  &  19  Vict.  c.  is,  and  the  Local  Government  Act,  18S8,  s.  48. 
See  the  case  of  /'.  v.  Stanley,  Sheriff  of  Cheshire,  in  1845. 
{■')  U.  v.  Stowell,  12  L.  J.  M.  (J.  111.  " 

(4)  R.  v.  K< in-ill;  and  another,  5  Q.  B.  9. 

(5)  See  ante,  p.  101.  - 
(fl)  Ante,  p.  106. 

(7)  There  is  an  old  statute  of  6  Hen.  VIII.  c.  6,  which,  after  reciting  that  divers 
felons  and  murderers  upon  feigned  and  untrue  surmises  had  sometimes  removed  as 
well  their  bodies  as  their  indictments  into  the  King's  Bench,  provides  for  sending 
them  back  for  trial  to  the  Court  from  whence  th<  y  had  been  removed  in  the  same 
manner  as  if  the  prisoners  or  indictments  had  never  been  brought  into  the  King's 
Bench.  The  Act,  although  unrepealed,  is  practically  obsolete.  It  does  not  apply 
to  treason.     Sec  2  Hawk.  c.  3,  s.  9. 

(8)  See  Sir  Miles  Stapleton's  Case,  T.  Raym.  367  :    1  1  Hen.  VI.  c.  1. 

(9)  Before  the  Statute  of  Westminster  II.  (13  Edw.  I.  st.  1,  c.  30),  and  the  statute 
of  14  Edw.  III.  c.  16,  which  provided  the  trial  at  nisi  prius,  all  issues  in  the 
Superior  Courts  at  common  law  were  tried  before  the  judges  of   the  respective 
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As  in  a  civil  cause,  notice  of  trial  must  bo  given  which  must  state  Notice  of 
the  place  at  which  the  trial  is  to  be  had,  the  day  on  or  after  which  trial, 
the  record  is  to  be  tried  (R.  137,  p.  295),  and  must  be  given  before 
enteriug  the  record  for  trial  (R.  140,  p.  295).  Ten  days'  notice  of 
trial  is  to  be  given  in  all  cases,  unless  a  longer  notice  be  ordered  by 
the  Court  or  a  judge,  or  the  party  to  whom  it  is  given  consents  to 
take  short  notice  of  trial,  which  is  to  be  understood  to  mean  four 
days  or  any  longer  period  (R.  139,  p.  295). 

Notice  of  trial  for   London  or  Middlesex  must  not  be  given,  and  Notice  for 
does  not  operate,  for  any  particular  sittings,  but  may  be  given  for  London  or 
any  day  in  a  sittings,  and  is  deemed  to  be  for  the  day  stated  in  the  Middlesex, 
notice,  or  for  any  day  after  the  expiration  of  the  notice,  on  which 
the  record  may  come  on  for  trial  (R.  141,  p.  295). 

Notice  of  trial  for  the  assizes  must  be  given  for  the  first  day  of  Notice  for  the 
the  then  next  assizes  at  the  place  for  which  the  notice  is  given  assizes. 
(R.  142,  p.  295). 

Notice  of  trial  is  given  by  the  prosecutor  when  the  indictment  By  prose- 
has  been  removed  at  his  instance,  but  by  the  defendant  when  the  cutor. 
indictment  is  removed  by  him. 

When  an  indictment  has  been  removed  by  one  or  some  only  of  By  defendant. 
several  defendants,  and  notice  of  trial  has  been  given  by  the  defen- 
dants removing  only,  they  should  give  notice  also  to  the  other 
defendants,  as  well  as  to  the  prosecutor ;  as,  however,  the  defendants 
who  removed  the  indictment  are,  by  their  recognizance,  bound  to 
give  notice  to  the  prosecutor  only,  it  is  the  safest  course  for  the 
prosecutor  to  give  notice  to  the  other  defendants. 

When  notice  of  trial  has  been  given  by  or  to  some  of  several 
defendants,  and  others  plead  too  late  to  give  full  notice  of  trial,  the 
latter  cannot  properly  be  tried  on  the  same  record  unless  by  consent 
or  an  order  of  a  judge  for  short  notice  of  trial  ('). 

If  there   be  a  coroner's  inquisition,  and  also   an  indictment  for  On  coroner's 
murder  or  manslaughter,  a  separate  notice   of  trial  must  be  given  1[Ululsltlon- 
upon  each. 

When  the  indictment  is  removed  by  the  defendant,  he  is  bound  Notice  of  trial 
by  his  recognizance  to  give  notice  of  trial,  but  the  prosecutor  may  hy  proviso, 
also  give  notice  of  trial  and  enter  the  record  if  he  wishes  to  secure 
a  trial  at  the  then  sittings  or  next  assizes,  and  does  not  depend 
upon  the  defendants  proceeding  to  trial  (R.  138,  p.  295)  (2).  This, 
however,  will  be  done  at  the  prosecutor's  own  costs  should  the 
defendant  proceed  to  trial  in  due  course.  In  cases  removed  by  the 
prosecutor,  the  defendant  is  not  entitled  to  give  notice  of  trial  and 
proceed  as  by  proviso,  unless  the  prosecutor  does  not  within  six 
weeks  after  issue  joined,  or  within  such  extended  time  as  the  Court 
or  a  judge  may  allow,  give  notice  of  trial,  when  he  may  do  so 
(R.  138,  p.  295)  (3). 

Courts  sitting-  in  Bench  at  Westminster.  These  statutes,  however,  did  not  name  or 
hind  the  Crown,  consequently  the  issues  on  indictments  and  informations  could  not 
regularly  be  sent  down  for  trial  under  them,  and  it  became  the  practice  in  all  such 
cases  first  to  obtain  the  consent  of  the  Attorney- General  by  what  was  termed  a 
warrant  of  nisi  prius,  but  this  has  been  abolished  by  the  Crown  Office  Rules  and  is 
no  longer  necessary  (R.  146). 

(')  See  R.  v.  Hunt  and  others,  6  D.  P.  C.  5. 

f)  See  2  Hawk.  P.  C.  c.  41,  s.  10. 

(3)  Before  this  rule,  a  defendant,  on  an  indictment  removjd  by  the  prosecutor, 
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Notice  of  trial  cannot  be  countermanded  nor  a  record  withdrawn, 
excepl  by  leave  <'i'  tin'  Court  or  a  judge,  which  leave  may  be  given 
subjecl  to  such  terms  as  to  costs  or  otherwise  as  may  be  just 
(E.  143,  p.  295). 

For  forma  of  notices  of  trial,  see  Nos.  88,  89,  and  90,  pp.  540,  .")  11. 
No.  ss  is  to  lie  iisi  il  whenever  the  indictment  is  removed  by  the 
defendant,  ami  lie  gives  the  notice  ;  Nos.  89  and  '.hi  may  be  used  in 
all  other  cas<  s. 

The  record  for  trial  is  to  be  made  up  by  the  party  who  gives  the 
notice  of  trial.  It  must  be  prepared  according  to  Form  No.  91, 
p.  "ill,  from  an  office  copy  of  the  indictment  and  caption,  obtained 
from  the  Crown  Office,  and  then  engrossed  upon  skins  of  parchment 
fastened  together  as  a  brief.  It  commences  with  the  placita,  i.e., 
"Pleas  before  our  Lord  the  King,  &c,"  of  the  year  in  which  the 
defendant  pleads,  or  it'  two  or  more  defendants  plead  in  different 
years,  of  the  year  of  the  first  plea. 

The  venue  must  be  inserted  in  the  margin  with  a  note  of  the  year 
in  which  the  indictment  is  filed,  in  these  words:  "Amongst  the 
indictments  of  1907,  No.  — ." 

The  caption  of  the  indictment  should  be  copied  in  the  past  tense, 
commencing,  "Some  time  ago,"  &c,  and  the  indictment  should  be 
copied  verbatim,  but  omitting  the  witnesses'  names ;  then  the  state- 
ment of  the  removal  (when  on  indictment  removed),  commencing, 
"  which  said  indictment,"  &c. ;  then  the  award  of  venire  to  answer 
(if  issued)  in  the  past  tense,  commencing,  "  Wherefore  the  sheriff 
of  the  said  county  was  commanded,"  &c,  or  in  felony  the  award  of 
the  capias  (if  issued)  in  like  manner ;   then  the  plea  of  the  actual 

day  of  the  plea,  commencing,  "  and  now,  that  is  to  say  on  the 

day  of ,  in  the  year  of,"   &c,   adding  the  joinder  of  issue,  or 

subsequent  pleadings,  if  any,  all  to  be  entered  of  the  same  day  as 
the  plea  ;  then  the  award  of  the  jury  in  these  words  :  "  therefore  let 
a  jury  thereupon  come." 

The  entry  of  continuances  upon  the  record  is  no  longer  necessary 
(R.  145,  p.  296),  nor  is  any  warrant  of  nisi  prius  now  required 
(B.  146)('). 

As  there  are  no  separate  rules  for  regulating  the  entry  of  records 
for  trial  on  the  Crown  side,  and  as  they  must  be  entered  with  the 
proper  master  or  associate,  either  in  London  and  Middlesex  or  on 
the  several  assize  circuits  in  like  manner  as  trials  are  entered  in 
civil  actions,  the  same  proceedings  must  be  adopted  in  Crown  cases 
as  in  the  trial  of  actions,  and  the  practice  assimilated  as  far  as  is 
practicable.  How  far  they  can  be  assimilated,  and  how  far  they 
differ,  will  appear  from  the  following  directions. 

In  London  and  Middlesex  the  record  must  be  entered  for  trial  at 
the  Associates'  Department  of  the  Central  Office,  Royal  Courts  of 
Justice,  by  the  party  giving  notice  of  trial  at  any  time  within  six 
days  after  notice  of  trial  has  been  given,  or  the  notice  of  trial  will 
no  longer  be  in  force  (see  E.  S.  C.  Ord.  XXXVI.  r.   16);   except 


could  not  give  notice  of  trial,  and  carry  the  n  c<  rd  down  to  trial,  without  the  leave 
of  the  Court.  R.  v.  Macleod,  2  East,  202;  ./.'.  v.  Banks,  2  Ld.  Raymond,  1083; 
c,  Mod.  245  ;  and  in  no  case  could  a  defendant  do  bo  as  against  the  Crown  (ibid.). 

(')  Hitherto  it  had  been  necessary  to  obtain  a  warrant  of  nisi  prius  from  the 
Attorney-General  because  the  Stat,  of  Westminster  II.  c.  30,  which  gave  the  writ 
oi  prius,  (li<l  not  include  the  Crown.     See  2  Hawk.  P.  C.  c.  42,  s.  3. 
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that,  if  the  notice  of  trial  be  given  by  the  prosecutor,  and  he  fails 
to  enter  the  record  for  trial  within  such  time,  the  defendant  may  do 
so  with  the  leave  of  the  Court  or  a  judge  (B.  145,  p.  296).  The 
party  entering  the  record  must  deliver  to  the  proper  officer  the 
record  engrossed  on  parchment,  impressed  with  stamps  for  21.  for 
the  hearing  fee,  and  a  copy,  either  written  or  printed  on  paper,  for 
the  use  of  the  judge  at  the  trial  (E.  8.  C.  Ord.  XXXVII.  rr.  24,  30). 

Elsewhere  than  in  London  or  Middlesex  (*)  the  record  may  be  For  the 
entered  for  trial,  as  in  civil  actions,  at  any  time  not  less  than  seven  assizes, 
days  before  the  commission  day  of  the  next  assizes,  in  the  District 
Eegistry  (if  any)  of  the  city  or  town  where  the  trial  is  to  be  had  (2), 
or  with  the  associate.'  No  later  entry  will  be  allowed  except  b}- 
leave  of  a  judge  going  the  circuit,  or  by  order  of  a  judge  at 
Chambers,  subject  to  the  consent  of  the  judge  going  the  circuit  (:i). 
As,  however,  the  practice  as  to  entering  records  varies  on  some 
circuits,  it  is  advisable  to  make  inquiry  as  to  the  precise  practice 
prevailing  on  the  particular  circuit. 

For  the  place  of  entrv,  where  there  is  no  district  registry  at  the 
assize  town,  see  E,  S.  C.  Ord.  XXXVI.  r.  23. 

As  in  London  and  Middlesex,  the  party  entering  the  case  for  trial 
must  deliver  the  record  engrossed  on  parchment,  impressed  with  a 
11.  stamp,  and  a  copy  thereof  on  paper  for  the  use  of  the  judge  at 
the  trial  {vide  supra). 

If  either  party  (having  given  notice  of  trial)  omits  to  enter  the  Omission  to 

case  or  to  carry  in  the  record,  or  afterwards  withdraws  his  record,  proceed,  or 

without  having  countermanded  notice  of  trial  in  due  time,  he  is  ^thdrawmg 
°  'the  record. 

(')  Records  are  now  brought  to  trial  and  entered  and  disposed  of  in  the  Counties 
Palatine  in  the  same  manner  as  in  other  counties.  See  15  &  16  Vict.  c.  76,  s.  103. 
This  section  is  repealed  by  46  &  47  Vict.  c.  49,  but  the  old  system  by  mittimus  is 
not  thereby  revived.     See  s.  6  of  latter  Act. 

{-)  By  Order  in  Council  dated  4th  May,  1861,  the  County  Palatine  of  Lancaster 
is  divided  into  three  divisions  for  the  purposes  of  the  assizes,  viz.,  "Lancashire 
Northern  Division,"  "  Lancashire  West  Derby  Division,"  and  "  Lancashire  Salford 
Division,"  and  in  all  cases  of  indictments  removed  into  the  Queen's  Bench  by 
certiorari,  and  in  all  cases  of  informations  triable  at  the  assizes  for  offences  alleged 
to  have  been  committed,  or  matters  alleged  to  have  arisen  in  the  said  County 
Palatine,  the  trial  of  any  issue  or  issues  arising  thereon  shall  take  place  at  the 
assizes  at  Lancaster,  UDless  (in  cases  of  indictmeTits)  the  said  Court  of  Queen's 
Bench,  or  any  judge  thereof,  or  any  judge  of  the  Court  of  Common  Pleas  at 
Lancaster,  or  (in  case  of  informations)  the  Court  in  which  the  information  shall  be 
filed,  shall  otherwise  order.  (Vol.  XII.  Stat.  Rules  and  Orders  Revised  to  1903, 
pp.  10,  15.) 

By  Order  in  Council  of  10th  June,  1864,  Yorkshire  is  in  like  manner  divided 
into  two  divisions,  viz.,  "Yorkshire  North  and  East  Riding  Division,"  in  which 
ease  the  cause  will  be  tried  at  York,  and  "Yorkshire  West  Riding  Division," 
when  it  will  be  tried  at  Leeds.     {Ibid.  p.  7.) 

By  Order  in  Council,  under  provisions  of  38  &  39  Vict.  c.  77,  s.  23,  of  26th  June, 
1884,  the  county  of  Warwick  is  likewise  divided  for  assize  purposes  into  two 
divisions,  viz.,  the  "Warwick  Division,"  and  the  "Birmingham  Division"  ;  but 
such  order  provides  that  in  all  cases  of  indictments  removed  into  the  High  Court  of 
Justice  by  certiorari  or  otherwise,  and  in  all  cases  of  civil  and  criminal  informations 
filed  in  the  Queen's  Bench  Division  of  the  said  Court,  triable  at  the  said  assizes  for 
offences  alleged  to  have  been  committed,  or  matters  alleged  to  have  arisen,  in  the 
county  of  Warwick,  or  otherwise  triable  therein,  the  trial  of  any  issue  or  issues 
arising  therein  shall  take  place  at  the  assizes  of  Warwick,  unless  (in  the  case  of 
indictments)  the  said  High  Court,  or  any  judge  thereof,  and  (in  the  case  of  informa- 
tions) the  said  Queen's  Bench  Division,  or  any  judge  thereof,  shall  otherwise 
order.     {Ibid.  p.  27.) 

(?)  See  R.  S.  C.  Ord.  XXXVI.  r.  22b. 
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[  E.  147  ]  liable  to  the  other  party's  costs  of  the  day  for  nol  having  proceeded 
to  trial  according  to  notice,  and  it'  the  laches  are  by  the  party  who 
removed  the  indictment,  an  application  may  lie  made  for  a  procedendo 
[vide  ■'  Procedendo");  but  where  the  laches  are  by  the  prosecutor, 
when  ii  is  his  duty  to  carry  in  the  record,  and  the  defendant  is 
desirous  of  proceeding  to  trial,  see  ante,  p.  109. 

Jury.  R.  147.  The  jury,  whether  special  or  common,  shall  be  taken 

from  the  list  of  persons  summoned  for  the  sittings  or  assizes,  and  a 
panel  shall  be  annexed  to  the  record  as  in  civil  cases.  Either  the 
prosecutor  or  the  defendant  may,  except  in  case  of  felony,  obtain  a 
special  jury  upon  giving  the  like  notice  as  is  required  in  civil  cases, 
[  R.  158  ]  and  the  Court  or  a  judge  may,  at  the  instance  of  either  party, 
order  that  a  special  jury  be  struck  as  provided  for  by  the  Juries 
.Vet,  1870,  or  any  subsequent  Juries  Act.  And  when  the  jury  lias 
been  reduced  either  party  may  draw  up  an  order  at  the  Crown 
Office  directing  the  sheriff  to  summon  that  particular  jury  at  such 
time  and  place  as  may  be  required  (J) . 

See   infra,  p.  113,  for  procedure   upon   striking  and  reducing  a 
special  jury  under  this  rule. 
Special  jury.  An  indictment  for  misdemeanour  (but  not  for  treason  or  felony)  (2), 

may,  pursuant  to  the  provisions  of  the  County  Juries  Act,  1825 
(6  Geo.  IV.  c.  50),  s.  30,  be  tried  by  a  special  jury,  at  the  instance 
of  either  the  prosecutor  or  defendant.  This  rule  provides  for 
obtaining  such,  special  jury  upon  giving  the  like  notice  as  is 
required  in  civil  cases,  the  practice  as  to  which  is  regulated  by 
R.  8.  C.  Ord.  XXXVI.  r.  7,  (b),  (c),  and  (d),  which  substantially 
reproduces  the  provisions  of  s.  109  of  the  C.  L.  P.  Act,  1852,  and 
enables  the  party,  who  gives  notice  of  trial,  to  have  the  indictment 
tried  by  a  special  jury,  upon  giving  notice  in  writing  to  that  effeel 
to  the  opposite  party,  at  the  time  when  he  gives  notice  of  trial. 
The  party  to  whom  notice  of  trial  is  given  may  have  the  indictment 
tried  by  a  special  jury,  on  giving  notice  to  that  effect  at  any  time 
after   the  close  of   the  pleadings  and  before  notice  of  trial,   or.   it 

(')  The  old  jury  process,  as  used  up  to  the  time  of  the  C.  L.  P.  Act.  1852  viz., 
writs  of  venire  facias  juratores  and  other  writs,  for  the  summoning  of  juries,  m 
abolished  by  R.  158  of  1886,  post,  p.  143.  The  rule,  however,  is  merely 
duction  of  the  provisions  of  s.  mi  of  the  above  Act,  but  it  Bet  at  res!  any  d 
which  might  have  been  entertained  as  to  whether  such  provision  applied  to 
criminal  cases.  The  Acts  regulating  the  summoning  and  attendance  of  juries 
common  and  special  are  the  County  Juries  Act,  1825  6  Geo.  I V.  c.  50),  the 
<  .  L.  P.  Act,  L852  (15  &  16  Vict.  e.  76,  ss.  105—115),  the  C.  L.  P.  Act.  L854 
17  &  18  \  Let.  c.  L25  .  ss.  58,  59,  the  Juries  Act,  1862  25  &  26  Vict.  c.  107  .  the 
Juries  Act,  1870  [33  &  34  Vict.  c.  77  .  and  the  Special  Juries  Act,  1898(61  .V  62 
Vict.  c.  6  .  to  which  must  be  added  the  It-  <■.  of  Hilary  Term,  L853,  rr.  44  to  19  ; 
but  they  netd  u  >t  here  be  more  particularly  referred  to,  as  the  jurors  are  summoned 
for  the  trial  of  all  issues,  whether  civil  or  criminal  (sec  C.  L.  P.  Act,  1852,  s.  105  . 
and  indictments  on  the  <  Irown  side  arc  tried  by  juries  in  the  same  manner  as  issues 
of  fact  in  actions  on  the  civil  side  are  tried  by  judge  and  jury. 

(2)  See  R.  v.  Mayne,  32  W.  R.  95  :  and  for  reasons  see   Gray  and  another  v.  A'., 
6  St.  Tr.  N.  S.  123. 
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notice  of  trial  has  been  given,  then  not  less  than  six  clear  days      [  E.  147  ] 
before  the  day  for  which  notice  of  trial  has  been  given.     Clause  (d) 
provides  that  a  judge  may  at  any  time  make  an  order  for  a  special 
jury  upon  such  terms,  if  any,  as  to  costs  and  otherwise  as  may  be 

Just- 

A  notice  to  try  by  special  jury  having  been  given  for  the  assizes, 

a  printed  copy  of  the  special  jury  panel  must  be  obtained  from  the 

sheriff,  on  payment  of  one  shilling,   and  annexed  to  the  record  in 

the  like  manner  as  is  required  in  the  case  of  a  common  jury  above 

referred  to  (1),  and  the  case  must  be  marked  as  a  special  jury  one. 

In  London  and  Middlesex  the  record  may  be  marked  a  special  jury 

cause  at  the  Associates'  Department,  either  at  the  time  of  entering 

the  record,  if  the  notice  to  try  by  special  jury  is  given  with  the 

notice  to  try  by  the  party  entering,  or,  if  given  by  the  opposite 

party,  by  serving  a  copy  of  the  notice  on  the  proper  officer  at  the 

Associates'  Department,  not  less  than  six  days  before  the  day  for 

which  notice  of  trial  has  been  given,  R.  S.  C.  Ord.  XXXVI.  r.  7  (c). 

For  the  assizes,  the  record  may  be  marked  in  the  like  manner  at  the 

time  of  entry  with  the  district  registrar  or  associate,  or  at  any  time 

not  less  than  six  days  before  the  commission  day,  and  also  by  either 

party  giving  notice  to  the  sheriff  six  days  before  the  commission 

day,  that  the  cause  is  to  be  tried  by  a  special  jury  (2).     In  London 

and  Middlesex  it  is  not  now  necessary  to  give  notice  to  the  sheriff. 

Instead  of  proceeding  to  try  by  a  special  jury  in  the  ordinary  Special  jury 
course,  should  there  be  a  probability  of  the  prevalence  of  any  wide-  under  old 
spread  prejudice  or  partiality  either  in  any  particular  locality  or  prac  lce' 
amongst  any  particular  class,  a  special  jury  may  be  obtained  under 
what  is  known  as  the  old  system ;  that  is  to  say,  the  Court  or  a 
judge  may  order  that  a  special  jury  be    struck  according  to  the 
directions  contained  in  the  County  Juries  Act,  1825  (6  Geo.  IV.  c.  50), 
s.  30,  and  following  sections  (3).     Under  this  system  the  sheriff  is 
required  to  attend  at  the  Crown  Office  with  the  special  jurors'  list 
and  tickets  with  the  corresponding  numbers  written  upon  them  at 
an  appointed  time  when  a  jury  of  48  is  nominated  by  ballot  and 
afterwards  reduced  to  24  in  the  manner  described  below. 

An  application  for  this  purpose  must  be  made  upon  affidavits 
intituled  in  the  cause  and  in  the  Court,  stating  the  necessitj'  for  it, 
by  summons  to  a  judge  at  Chambers,  or  by  an  ex  parte  application 
to  the  Court  for  an  order  nisi.  For  form  of  judge's  order  for  the 
purpose,  see  Form  No.  100,  p.  514.  If  an  order  be  granted,  whether 
by  the  Court  or  a  judge,  it  must  be  drawn  up  and  issued  at  the  Crown 
Office,  and  an  appointment  obtained  there  to  nominate.  The  order 
and  appointment  must  be  served  on  the  opposite  party  and  on  the 
sheriff.  It  must  be  produced  at  the  Associates'  Department  to  get 
the  cause  marked  a  special  jury,  if  a  London  or  Middlesex  cause, 
and  not  already  so  marked.  If  an  assize  cause,  it  should  in  like 
manner  be  produced  to  the  district  registrar  or  associate  for  the 
same  purpose. 

If  the  defendant  is  a  prisoner  in  town,  and  has  no  solicitor,  he 

(!)  See  C.  L.  P.  Act,   1852,  s.   108,  when  for  assizes ;  and  33  &  34  Vict.  c.  77, 
s.  16,  when  in  London  or  Middlesex. 

(2)  C.  L.  P.  Act,  1852,  s.  112. 

(3)  See  C.  L.  P.  Act,  1852  (15  &  16  Vict.  c.  76),  s.  108. 
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[ R.  147  ]          may  bo  brought  up  to  attend  the  nomination  at  the  Crown  Offic< 
by  an  order  of  course  or  by  habeai  post,  "  Habeas 

corpus."      If   the   defendant    is   in    a   couni  on,    a   running 

appointment  may  be  had  for  one  day;    and  if  the  defendant  does 
int  then  attend   in  .  or  by  his  solicitor  or  agent,  appointing 

the  following  day  at  the  same  time  ;  and  if  no  one  attend  for  the 
defendant,  after  waiting  one  hour,  the  jury  may  be  nominated  ex 
parte  upon  filing  an  affidavit  of  service  of  the  appointments  (Form 
No.  201  .  When  only  a  single  appointmenl  has  been  served,) 
waiting  half  an  hour,  there  must  be  another  peremptory  appoint- 
ment, waiting  one  hour  before  proceeding  ex  parte. 

When  both  parties  attend,  or  when  one  is  entitled  to  proceed 
ex  parte,  the  jury  is  nominated  in  the  Crown  Office,  the  Master  or 
one  of  the  clerks  there  making  an  original  list,  drawing  a  nu 
by  ballot  from  the  box,  and  referring  to  the  book  for  the  name  set 
against  such  number  until  48  names  are  nominated.  Each  party 
makes  a  copy  of  the  list.  The  party  moving  for  the  jury  pays  the 
sheriff  2  guineas  and  11.  on  a  praecipe  at  the  Crown  Office.  An 
appointment  may  then,  or  at  anytime  after,  be  had  to  reduce  the 
list  to  24,  in  the  same  manner  and  form  as  above  stated  for  the 
nomination.  The  parties  meet  at  the  Crown  Office,  and  the  list  is 
reduced  by  the  solicitor  for  the  prosecutor  and  defendant  alternately 
striking  out  a  name  until  12  have  been  struck  out  by  each  party. 
On  nominating  a  special  jury  upon  an  indictment  found  at  the 
Assizes  and  removed,  the  names  of  any  of  the  grand  jurors  who 
found  the  bill  will  be  omitted,  should  any  of  them  be  drawn. 

Where  the  prosecution  is  by  a  society,  or  any  large  number  of 
persons,  an  order  may  be  obtained  on  motion,  if  necessary,  that  the 
Master  be  furnished  with  a  list  of  them,  in  order  that  they  may  be 
omitted  on  the  nomination  of  the  jury  ('-).  Before  reducing  ex  parte, 
there  must  be  an  affidavit  of  the  service  of  the  order  on  the  proper 
parties,  and  appointments  to  nominate  and  reduce.  The  Form  No. 
201,  p.  581,  may  be  adapted.  The  Master  strikes  out  for  the  party 
who  does  not  attend  or  omits  to  strike. 

Where  several  defendants  attend  separately,  or  by  separate 
solicitors,  the  prosecutor  strikes  out  the  first,  the  first  defendant  on 
the  record  (being  a  party  to  the  issue  joined)  strikes  next,  the 
prosecutor  next,  the  second  defendant  next,  the  prosecutor  next,  the 
third  defendant  next,  the  prosecutor  next,  and  so  on,  each  defen- 
dant striking  again  in  his  turn  in  like  manner,  until  the  list  is 
reduced  to  24;  and  when  some  of  the  defendants  attend,  and  others 
do  not,  those  who  attend  strike  out  12  between  them  in  like 
manner.  The  Master  in  such  case  does  not  strike  for  those  who 
do  not  attend,  but  there  must  still  be  an  affidavit  of  the  service  of 
the  order  and  appointment  on  those  who  do  attend,  before  proceeding 
to  reduce,  unless  someone  is  instructed  to  reduce  on  their  part.  In 
case  of  a  new  trial,  there  must  also  be  a  new  jury  (3). 

When  a  party  obtains  an  order  for  a  special  jury  under  this 
system,  and  does  not  proceed  to  nominate,  the  other  party  may  obtain 
an   office  copy   of   the  order,    and   proceed,  if  he  thinks  fit,   or   a 

(')  SeeE.  233,  p.  338. 

(-)  R.  v.  Nicholson  and  others,  8  D.  P.  C.  422  ;  R.  v.  DtigdaU,  ibid. 

(3)  13  Taunt.  401. 
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summons  may  be  taken  out  to  show  cause  why  the  cause  should  not      [  K.  147  ] 
be   tried  by  a  common  jury  (l)  ;   but  if  a   special  jury  has   been 
nominated  and  reduced,  the  order  should  be  discharged  by  consent 
or  otherwise,  before  the  cause  can  legally  be  tried  by  a  common 
jury. 

After  the  jury  has  been  so  reduced,  a  copy  of  the  reduced  list, 
signed  by  the  Master,  must  be  obtained  from  the  Crown  Office,  and 
an  order  of  course  drawn  up  there  directing  the  sheriff  to  summon 
thejury(2). 

The  panel  signed  by  the  Master  together  with  the  order  for 
summoning  them  is  lodged  at  the  sheriff's  office,  and  the  sheriff  in 
town  cases  returns  the  panel  in  Court  at  the  time  of  the  trial,  and  it 
is  then  annexed  to  the  record. 

In  country  cases  the  jury  must  be  summoned  at  least  three  days 
before  the  day  on  which  the  jurors  are  required  to  attend,  otherwise 
they  are  not  bound  to  attend  (3),  and  the  order  and  signed  panel 
must  be  lodged  with  the  sheriff  in  time  for  the  summonses  to  be 
made  accordingly.  A  juror  struck  under  this  practice  cannot 
afterwards  be  challenged  at  the  trial  (4). 

In  criminal  cases  to  be  tried  by  special  jury,  a  tales  de  circumstan-  Warrant  of 
tibus  cannot  be  prayed  as  a  matter  of  course  as  in  civil  cases  (5),  but  tales, 
it  is  necessary  to  obtain  a  warrant  (Form  No.  102,  p.  545)  from  the 
Attorney-General  for  that  purpose.  A  case  having  been  made  a 
special  jury  one,  either  party  may  obtain  the  warrant,  which  is 
usually  granted  as  a  matter  of  course  except  in  cases  prosecuted  by 
the  Government,  in  which  cases  the  Attorney-General  may  withhold 
it.  Should  there  not  be  a  sufficient  number  of  special  jurymen  in 
attendance,  a  tales  of  bystanders  can  be  had  only  by  virtue  of  the 
above-named  warrant  (6).  It  may  be  used  or  not  at  discretion,  and 
produced  (if  a  tales  be  prayed)  at  the  time  the  jury  is  called.  If 
no  tales  is  prayed  and  the  case  goes  off  for  want  of  a  jury,  neither 
party  is  liable  to  the  other's  costs  of  the  day(7).  In  such  a  case 
there  must  be  a  renewed  notice  of  trial  if  for  assizes,  but  in 
London  or  Middlesex  no  fresh  notice  is  necessary,  as  the  case 
remains  in  the  list.  If  the  jury  is  summoned  under  the  old  practice 
the  same  jury  is  re-summoned. 

It  is  provided  by  6  Geo.  IV.  c.  50,  s.  34,  that  the  party  applying  Certificate 
for  a  special  jury  shall  pay  the  expenses,  unless  the  judge  before  for  costs  of 
whom  the  cause  is  tried  shall  certify  under  his  hand,  upon  the  back  sPecial  Jury- 
of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury. 

Care  should  be  taken  to  apply  to  the  judge  to  certify  and  to  see 
that  the  certificate  is  indorsed  and  signed  by  him,  or  the  costs  of 
such  jury  will  not  be  allowed  (8).  It  was  at  one  time  doubted 
whether  a  judge  should  certify  in  criminal  cases  (1  Chit.  Cr.  L. 
523),  but  it  has  been  clearly  decided  since  that  he  should  (9). 

(*)  R.  v.  Smith  and  others,  Easter  Vacation ,  1836. 

(-)  See  also  C.  L.  P.  Act,  1854  (17  &  18  Vict.  c.  125),  s.  59. 

(3)  The  County  Juries  Act.  1825  (6  Geo.  IV.  c.  50),  s.  25. 

(4)  R.  v.  Despard,  2  M.  &  R.  467. 

(5)  See  County  Juries  Act,  1825  (6  Geo.  IV.  c.  50),  s.  37. 

(«)  2  Hawk.  P.  C.  c.  41,  s.  18 ;  see  also  R.  v.  Edwards,  14  L.  T.  471. 

(7)  R.  v.  Riffhton,  3  Burr.  1695. 

(8)  See  Grace  v.  Clinch,  12  L.  J.  Q.  B.  273. 

(°)  R.  v.  Inhabitants  of  Fembridge,  3  Q.  B.  901  ;   12  L.  J.  Q.  B.  47. 
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[  E.  148  ]  The  certificate  must  be  applied  for  and  signed  immediately  after 

the  verdict  (')  ;  it  is  not  sufficient  thai  the  judge  assents  on  applica- 
tion at  the  proper  time,  but  does  not  sign  the  certificate  until  seme 
weeks  after (2).     "Immediately  after"  -was  held  by  the  Court  of 
Exchequer  to  mean  within  a  reasonable  time  after (3). 
Certificate  In  cases  of  conviction  for  not  repairing  highways,  if  the  defence 

that  defence         he  frivolous  and  vexatious,  the  judge  may  be  applied  to  to  certify 
lnvo!"u~-  that  fact,   and  to   award    the   prosecutor  his   costs,   under  5  &   6 

Will.  IV.  c.  50,  s.  98  (4)  ;  also  in  cases  of  county  bridges,  in  which 
(although  the  5  &  6  Will.  IV.  c.  50,  does  not  apply)  the  costs  may 
be  given  in  like  manner  under  43  Geo.  III.  c.  59,  s.  2  (5).  (See  ])ost, 
p.  136.) 

View  by  jury.  R  J4g  Upon  any  application  for  a  view  there  shall  be  an 
affidavit  stating  the  place  at  which  the  view  is  to  be  made,  and  the 
distance  thereof  from  the  office  of  the  under-sheriff,  and  the  sum  to 
be  deposited  with  the  under-sheriff  shall  be  10/.  in  case  of  a 
common  jury,  and  16/.  in  case  of  a  special  jury,  if  such  distance 
do  not  exceed  five  miles,  and  15/.  in  case  of  a  common  jury,  and 
211.  in  case  of  a  special  jury,  if  it  be  above  five  miles.  And  if  such 
sum  shall  be  more  than  sufficient  to  pay  the  expenses  of  the  view, 
the  surplus  shall  forthwith  be  returned  to  the  solicitor  of  the  party 
who  obtained  the  view.  If  such  sum  shall  not  be  sufficient  to  pay 
such  expenses  the  deficiency  shall  forthwith  be  paid  by  such 
solicitor  to  the  under-sheriff,  and  the  under-sheriff  shall  pay  and 
account  for  the  money  so  deposited,  according  to  the  scale  at  the 
end  of  the  Appendix  to  these  Rules  (c). 

Either  party,  being  desirous  that  a  jury  should  have  a  view  of 
any  locus  in  quo  in  an  indictment  for  a  nuisance,  may  draw  up 
an  order  of  course  (see  E.  233,  p.  338)  at  the  Crown  Office,  stating 
the  names  and  descriptions  of  the  shewers  on  both  sides,  and 
appointing  the  time  and  place  of  meeting  by  arrangement  of  both 
parties.  If  the  opposite  party  neglects,  after  a  reasonable  time  from 
being  required,  to  furnish  the  name  of  a  shewer,  or  to  agree  to  a 
time  and  place,  the  party  obtaining  the  order  may  name  both 
shewers  and  the  time  and  place  of  meeting,  upon  giving  the  other 
party  notice  to  that  effect.  The  jurors  to  view  are  to  be  mutually 
consented  to  by  the  prosecutor  and  defendant,  or  for  want  of  such 
consent  to  be  nominated  by  the  sheriff  (7).  The  order  must  be 
served  upon  the  opposite  party  as  well  as  the  sheriff. 

(')  Waggett  v.  Shaw,  3  Cam.  316;  and  see  Griffiths  v.  Griffiths,  14  T.  L.  R.  184. 

(2)  Grace  v.  Clinch,  VI  L.  J.  Q.  B.  273. 

(3)  Christie  v.  Richardson,  2  D.  P.  C.  N.  S.  503  ;  S.  C,  12  L.  J.  Ex.  86. 
(*)  11.  v.  Inhabitants  of  Pembridge,  12  L.  J.  Q.  B.  47;  3  Q.  B.  901. 

(5)  M.  v.  Inhabitants  of  Merionethshire,  Trin.  Term,  1844. 

(6)  See  4  &  5  Anne,  c.  3,  s.  8,  revised  Stat.  R.  (c.  16,  Ruff.)  ;  6  Geo.  IV.  c.  50,  s.  23  ; 
C.  L.  P.  Act,  1852,  s.  114  ;  C.  L.  P.  Act,  1854,  s.  58,  repealed  ;  and  Reg-.  Gen. 
Hilary  Term,  1853. 

(7)  6  Geo.  IV.  c.  50,  ss.  23,  24. 
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It  is  usual  to  dispense  with  the  affidavit  as  to  distance  where  it  [  B.  148  ] 
exceeds  five  miles,  and  the  parties  choose  to  have  the  larger  sum 
inserted  in  the  order.  This  of  late  years  has  been  the  practice  in 
almost  all  cases,  whether  within  the  distance  or  not ;  but  if  the 
smaller  sum  is  to  be  deposited,  an  affidavit  showing  that  the  distance 
does  not  exceed  five  miles  must  be  filed  at  the  Crown  Office  on 
drawing  up  the  order. 

Should  the  trial  take  place  in  a  different  county  to  that  in  which 
the  locus  in  quo  is  situated,  it  would  seem  that  the  sheriff  cannot  be 
ordered  to  take  the  jurors  out  of  his  own  county  for  the  purpose  of 
having  the  view  in  another  county  (1). 

When  there  has  been  a  view  under  the  present  jury  system,  and 
the  cause  has  been  made  a  remanet,  there  need  not  be  a  new  view 
unless  the  party  requires  it  for  some  special  reason.  Should  it  be 
desirable  to  have  the  same  jurors,  the  Court  may  be  moved  upon  an 
affidavit  entitled  in  the  Court  and  in  the  cause  for  an  order  to  show 
cause  why  the  sheriff  should  not  return  the  names  of  the  men 
who  have  had  the  view  to  the  associate  or  other  proper  officer  for 
the  purpose  of  their  being  called  as  jurymen  upon  the  trial,  and 
why  the  said  viewers  should  not  be  summoned  for  the  said  trial, 
together  with  the  other  special  jurors  (2).  But  should  the  jury  have 
been  struck  under  the  old  system,  the  same  jurors  will  have  to  be 
re- summoned,  including,  of  course,  those  who  had  the  view. 

Trial 

Subpoenas  ad   testificandum    or    duces    tecum  may  be  issued  from  Subpoena, 
the  Crown  Office  in  the  same  manner  as  other  writs  on  the  Crown 
side:    see   title    "Subpoena,"   p.  405,    and   Forms   Nos.    153,    154, 
pp.  562,  563. 

"Witnesses  who  may  be  in  custody  may  be  brought  up  by  habeas  Habeas 
corpus  ad  testificandum  to  be  issued  according  to  the  directions  at  corpus  ad  test. 
p.  336,  or  an  order  for  the  purpose  may  be  obtained  from  a  judge 
under  16  &  17  Vict.  c.  30,  s.  9,  or  from  a  Secretary  of  State  under 
the  Prisons  Act,  1898  (61  &  62  Vict,  c.  41),  s.  111. 

In  the  case  of  remanets,  when  the  jurv  has  been  struck  under  the  Remanets. 
old  system,  the  cause  must  be  tried  by  the  same  jury  (:!),  and  notice 
must  be  given  to  the  sheriff  before  the  next  sittings  or  assizes  to 
re-summon  the  same  jurors  ;  but  where  a  new  trial  has  been  granted 
there  must  be  a  fresh  jury  (4). 

His  Majesty's  counsel  may  not  plead  against  the  Crown  (i.e.,  in  Licence  for 
any  case  where  the  Crown  is  either  really  or  nominally  a  party)  King's 
without    a   dispensation.     The   licence    for   this    purpose    may   be  counse  • 
obtained   at    the    Home  Office  on    a    petition  or  memorial  to  the 
King,   according  to  Form  No.  ccxli.,  p.  613,  and  directions  there 
given  (5). 

By  R.   114,   p.  290,  it   is    a   condition   in   every  recognizance  to  Personal  ap- 
appear  and  answer  to  any  indictment  found  in  the  King's  Bench  pearance  at 

(')  Stoke  v.  Robinson,  6  T.  L.  R.  31  ;  and  see  Stones  v.  Mention,  2  Ex.  382. 
(•)  See  Ii.   v.  Pctrie  and  others,  Trinity  Term,   1854,   unreported.     See  also  tbo 
proviso  in  s.  22  of  6  Geo.  IV.  c.  50. 
(3)  Sea  It.  v.  Perry,  5  T.  R.  153. 
(J)   3  Taunt.  404. 
(5)  See  also  post,  p.  194  ;  and  see  E.  v.  Jones,  9  C.  &  P.  404,  n. 
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[  E.  148  ]         Division  or  removed  into  the  same,  or  to  any  ex  officio  or  criminal 
—       information  (unless  the  Court  or  a  judge  shall  by  order  dispense 
therewith),  thai  the  defendant  shall  personally  appear  from  day  to 
on  the  trial  of  such  indictment  or  infora  ad  no1  depart 

until  he  shall  be  y  the  Court  b<  lore  whom  such  trial 

shall  be  had.  Should  the  defendant  not  be  under  such  recognizance, 
his  personal  attendance  is  not  essential  in  misdemeanour,  Imt  in 
felony  il  is  otherwise,  unless  he  ho  in  custody,  in  which  case  he 
should  be  brought  into  Court  on  tho  trial,  in  order  that  he  may  have 
an  opportunity  of  making  his  defence  by  examining  the  witn< 
&c.  When  in  custody  he  may  be  brought  up  by  an  order  of  course, 
to  be  obtained  at  the  Crown  Office,  or  by  habeas  corpus  ad  respon- 
dendum, to  bo  obtained  and  issued  according  to  the  directions  al 
p.  332  et  seq.;  or  by  an  order  of  the  Secretary  of  State  under  the 
Prisons  Act,  1898. 

When  the  cause  comes  on  for  trial  there  are  certain  fees  to  bo  paid 
in  Court  to  the  sheriff  and  jurors  which  are  usually  received  by  the 
usher  in  Court,  who  distributes  them  in  the  necessary  manner.  In 
London  and  Middlesex  the  jury  panel,  whether  special  or  common, 
is  obtainable  from  him  on  payment  of  Is.  each  ;  one  copy  must  be 
handed  to  the  proper  officer  in  Court  to  be  annexed  to  the 
record  (*). 

In  every  special  jury  case  the  jurors  are  paid  twelve  guineas 
(one  guinea  each)  (2)  by  the  party  at  whose  instance  the  same  is  so 
tried,  and  the  sheriff  one  guinea.  In  every  common  jury  cause 
they  are  paid  in  London  8s. ,  or  8c?.  each  ;  in  Middlesex  and  at  the 
assizes,  12s.,  or  Is.  each,  and  tho  sheriff  is  paid  10s.  Gd.  (3), 
by  the  party  who  entered  the  cause  for  trial.  In  London,  in 
addition  to  the  foregoing  fees,  a  further  fee  of  4s.  6d.  is  demanded 
for  the  summoning  officer,  which  must  also  be  paid  to  the  usher. 

The  causes  are  called  on  for  trial  in  the  order  in  which  they  are 
entered,  unless  specially  appointed.  Proclamation  (4)  having  been 
made  and  the  jury  impannelled  (if  necessary,  by  adding  a  tales,  by 
virtue  of  the  warrant  before  mentioned  at  p.  1 1 6),  they  are  sworn,  and 
the  associate  marks  the  names  of  the  jurors  who  attend  and  adds  the 
names  of  the  talesmen,  if  any.  The  cause  proceeds  in  the  same 
manner  as  issues  for  trial  by  a  judge  and  a  jury  on  the  civil 
but  the  trial  is  conducted  subject  to  the  rules  and  law  which  govern 
other  criminal  trials,  for  it  must  be  borne  in  mind  that  the  removal 
of  the  cause  to  the  civil  side  in  nowise  changes  the  criminal  nature 
of  the  proceedings.  It  is  proposed  only  to  direct  attention  to  such 
matters  as  are  peculiar  to  the  trial  of  criminal  causes  in  the  K  i 
Bench  Division. 

The  prosecutor  is  not  allowed  to  appear  and  conduct  the  c 
person  as  an  advocate  (5).  but  in  a  case  tried  before  Erie,  J.,  in 
Michaelmas  Vacation,  1856  {unreported),  that  learned  judge  allowed 
the  prosecutor  to  make  his  statement  (of  the  facts  only)  on  oath  in 
the  witness-box,  and  then  to  call  and  examine  the  other  witnesses. 

(!)  C.  L.  P.  Act,  1852  (15  &  16  Vict.  c.  70),  ss.  10G,  107. 

(2)  See  County  Juries  Act,  1825,  s.  35.     The  judge  is  given  power  to  allow  less. 

(3)  A  common  juror  is  entitled  to  5s.  per  day  on  a  vii  583),  but  i 
wise  there  is  no  statutory  authority  for  any  payment  for  his  services.    The  payment 
is  by  custom  alone. 

(*)  See  recital  of  same  in  Postea,  Form  No.  104,  p.  546. 

(5)  R.  v.  Qurney  and  others,  11  Cox,  C.  C.  414  ;  see  also  JR.  v.  Brice,  2  B.  &  A.  606. 
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One  very  important  difference  between  the  trial  of  a  criminal  [fir.  143, 160] 
cause  on  the  Crown  side  of  the  King's  Bench  Division  and  other  j^~j7  ~7- 
criminal  trials  is,  that  in  the  latter  case  the  defendant  is  arraigned  between  trial 
upon  the  indictment  itself  and  must  plead  orally  at  the  bar  of  the  in  Kind's 
Court ;  he  is  then  given  in  charge  of  the  jury ;  but  in  the  former  Bench  Divi- 
case,  the  defendant  in  cases  of  misdemeanour,  and  in  felony  by  leave  ^"u  an^m 
of  the  Court  or  a  judge,  as  previously  shown,  pleads  either  in  person 
or  by  solicitor  at  the  Crown  Office,   and  the  issue  only  is  sent  for 
trial  on  a  record  for  trial  (') ;  the  personal  appearance  even  of  the 
defendant  in  misdemeanour  (2),   and  his  presence  if  not  in  custody, 
is  only  required  in  accordance  with  any  recognizance  he  may  have 
been  required  to  enter  into. 

The  judge  who  tries  the  cause  merely  acts  as  the  minister  of  the 
Court  which  sends  the  record  for  trial,  and  until  a  comparatively 
recent  period,  as  will  presently  be  shown,  was  unable  to  award 
judgment  or  pass  sentence  (3). 

When   the  verdict   is  returned  the  associate  indorses  it  on  the  The  verdict, 
record.     It  may  either  be  general,  i.e.,  "Guilty"  or  "Not  Guilty," 
or  it  may  be  a  special  verdict,  or  a  verdict  subject  to  a  special  case, 
which  latter  is  by-far  the  more  common  of  the  two  (see  post,  p.  122). 

K.  149.  Upon  the  trial  of  any  indictment,  inquisition,  or  infor-  Withdrawal 
mation  in  the  King's  Bench  Division,  the  Court  or  judge  before 
whom  the  case  is  tried  may  allow  any  plea  on  the  record  to  be 
withdrawn  and  another  substituted,  and  in  such  case  shall  direct  a 
memorandum  to  that  effect  to  be  entered  upon  the  record  (4). 


R.  160.    In   case   no   plea,   replication,   rejoinder,   joinder   in  Judgment  by 
demurrer,  or  other  pleading  (except  joinder  in  error  by  the  pro-  confession; 
secutor)  shall  be  entered  within  the  time  limited,  judgment  as  for  »r  retraxit, 
want  of  such  pleading  may  be  entered  at  the  opening  of  the  office 
on  the  next  following  morning  after  the  expiration  of  the  time      r  E  .„ , 
limited,  upon  filing  an  affidavit  of  service  of  the  order  to  plead  (5), 
reply,  &c,  as  the  case  may  be,  unless  an  order  of  the  Court  or  a 
judge  extending  such  time  shall  have  been  obtained  and  served,  in 

(')  The  transcript  only  is  sent,  not  the  record  itself.     See  4  Inst.  74. 

(2)  See  Co.  Litt.  227  b  ;  3  Co.  Inst.  110  ;  Bac.  Abr.  Verdict  B. 

(3)  See  Ch.  C.  L.  Vol.  IV.  p.  699;  R.  v.  Ashley,  11  East,  514;  R.  v.  Read, 
16  East,  405  ;  R.  v.  Barrett,  2  Lewin,  C.  C.  264  ;  R.  v.  Castro,  L.  R.  9  Q.  B.  at 
p.  359. 

(4)  Prior  to  this  rule,  -which  is  a  new  one,  in  R.  v.  Turner,  before  Pollock,  B., 
7th  August,  1889,  it  was  stated  that  a  defendant  could  withdraw  his  plea  by  per- 
mission of  the  Court,  on  the  authority  of  the  Regicides'  case  (Kelyng's  Rep.  11)  and 
Holdsworth  ease  (1  Lewin,  C.  C.  279).  The  former  case  was  a  trial  at  what  was 
then  the  Old  Bailey,  where  the  defendant  was  arraigned,  and  in  the  latter  case  at 
the  York  Assizes  the  jury  found  the  defendant  guilty  on  his  confession,  after 
arraignment,  and  a  verdict  was  recorded  ;  but  on  a  trial  on  an  indictment  removed 
there  is  no  such  arraignment,  except  in  cases  of  treason  or  felony.  R.  v.  Castro, 
supra. 

(5)  See  as  to  order  to  plead,  R.  120,  ante,  p.  99. 
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Judgment  on 

confession. 


Retraxit. 


Judgment 
roll  on 
confession ; 
default ;  or 
retraxit. 


which  case  judgment  shall  not  be  signed  until  the  da}'  after  the 
expiration  of  the  time  granted  by  such  order. 

For  form  of  affidavit  of  service,  see  Form  No.  201,  p.  581. 

Judgment  on  confession  may  be  signed  immediately  after  a  plea 
of  guilty  lias  been  entered,  but  the  defendant  may  take  out  a 
summons  before  a  judge,  calling  on  the  prosecutor  to  show  cause 
why  execution  should  not  be  stayed  until  the  time  limited  by  the 
rules  for  moving  for  a  new  trial  (see  post,  p.  142).  This  is  usual  for 
the  prosecutor  to  consent  to,  or  the  judge  usually  to  order,  as  a 
matter  of  course,  as  it  places  the  prosecutor  in  the  same  situation  as 
if  he  had  gone  to  trial  and  obtained  a  verdict. 

When  a  defendant  is  desirous  of  withdrawing  a  plea  already 
entered,  a  summons  should  be  taken  out  at  the  Crown  Office  to  show 
cause  why  he  should  not  be  at  liberty  to  do  so,  and,  if  necessary, 
why  execution  should  not  be  stayed  as  above  mentioned.  When 
the  order  is  obtained  (usually  by  consent)  it  must  be  filed  at  the 
Crown  Office,  and  the  retraxit  there  entered.  It  is  not  absolutely 
necessary  to  enter  a  confession  on  retraxit,  as  it  is  itself  sufficient  for 
judgment  (').  The  judgment  must  then  be  entered  at  the  Crown 
Office.  The  entry-roll  of  the  judgment  must  be  engrossed  by  the 
solicitor,  and  taken  back  to  the  Crown  Office  to  be  entered.  See 
post,  p.  134. 

The  form  of  the  judgment  roll,  on  default  or  confession,  is  the 
same  as  the  record  for  trial  (No.  91,  p.  541),  as  far  as  the  appear- 
ance of  the  defendant,  to  which  must  be  added  the  plea  of  guilty 
(No.  113,  p.  551),  and  judgment  thereon  (No.  117,  p.  552),  or  by 
default  (No.  116,  App.  p.  551),  according  to  circumstances.  If  a 
plea  has  been  entered  and  withdrawn,  the  record  for  trial  must  be 
followed  to  the  end  of  such  plea,  and  the  retraxit  and  judgment 
thereon  must  then  be  added  according  to  Form  No.  114,  p.  551. 

Upon  j  udgment  by  def aidt,  confession,  or  retraxit,  the  prosecutor 
is  entitled  to  costs  in  like  cases  and  in  like  manner  as  upon  judg- 
ments on  verdict  or  demurrer.     See  post,  p.  134. 


Entry  of 
verdict,  &c. 
by  associate. 


Certificate. 

[E.  171] 


R.  161.  Upon  every  trial,  whether  at  the  assizes  or  at  the 
sittings  in  London  or  Middlesex,  the  proper  officer  shall  enter  in  a 
book  to  be  kept  for  that  purpose  :  1st,  the  verdict  of  the  jury  and 
all  such  findings  of  fact,  if  any,  as  the  judge  may  direct  to  be 
entered  ;  2nd,  the  directions,  if  any,  of  the  judge  as  to  judgment  ; 
3rd,  the  certificates,  if  any,  granted  by  the  judge ;  and  the 
sentence  of  the  judge  if  then  passed.  A  certificate,  signed  by 
such  officer,  of  such  verdict,  finding,  or  direction,  judgment,  or 
sentence  shall  be  transmitted  to  the  Crown  Office  by  such  officer, 
and  judgment  upon  the  postea  may  be  entered  at  the  Crown  Office 
at  any  time  after  the  expiration  of  the  time  limited  for  applying 
for  a  new  trial,  or  for  entering  judgment  non  obstante  veredicto, 


l1)  Gregory  v.  The  Quem,  in  error,  15  Q.  B. 
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or  arresting  judgment  unless  otherwise  ordered  :    the  certificate      [  R.  161  ] 
shall   be    in    the   Form   No.    103   in   the   App<  ndix   with   such 
variations  as  circumstances  may  require. 

This  certificate  is  not  a  step  in  the  proceedings,  so  far  as  the 
parties  are  concerned,  and  should  he  transmitted  by  the  associate, 
without  payment  of  any  fee,  whether  applied  for  by  the  parties  or 
not,  and  is  quite  independent  of  the  postea  upon  which  the  judg- 
ment is  entered.  It  is  required  for  the  purpose  of  providing  the 
King's  Bench  Division  with  the  result  of  the  trials  of  all  indictments 
in  that  Court.  It  commonly  happened  under  the  former  practice 
that  where  sentence  was  passed  at  the  trial,  or  where  there  wa3  an 
acquittal,  and  no  further  proceedings  rendered  it  incumbent  on 
either  party  to  take  any  further  steps  at  the  Crown  Office,  that  the 
records  of  the  Court  were  left  silent  as  to  the  result  of  the  cases. 

The  jury  may  return  a  special  verdict^),  but  in  practice  this  very  Special 
seldom  occurs  now ;  when  it  does,  it  may,  by  consent  of  the  parties,  verdict  and 
if  necessary,   be  turned  into   a    special  case.      The   more  common  sPecial  case- 
practice  is  for  a  verdict  to  be  taken  subject  to   a  special  case,  the 
only  advantage  to  be  gained  by  a  special  verdict  being  that  both  it 
and  the  judgment  of  the  Court  thereon  are  entered  upon  the  record 
and  error  may  be  brought,  whereas  when  a  verdict  is  taken  subject 
to  a  special  case,  the  associate  holds  back  the  postea  until  after  the 
judgment  of  the  Court  on  the  special  case.     He  afterwards  returns 
the  postea  with  the  verdict  in  accordance  with  such  judgment,  as 
though  it  were  the  actual  finding  of  the  jury,  and  nothing  appears 
upon  the  record  except  the  general  verdict. 

When  a  verdict  (which  must  be  one  of  guilty,  cf.  p.  124)  is  taken  Procedure  on 
subject  to  a  special  case,  the  associate  draws  up  an  order  upon  which  verdict  sub- 
the    case   is   stated.     The  case  should  be    prepared   by  the  party  Jcct  to  case- 
against  whom  the  verdict  is  entered,   settled  by  counsel  on  both 
sides,   and  signed  by  the  associate.     If  the  parties  cannot    agree 
upon  the  facts  of  the  case,  it  may  be  referred  to  the  judge  before 
whom  the  cause  was  tried  to  settle  from  his  notes  of  the  trial,  if  he 
shall  think  fit  to  do  so. 

The  case  need  not  be  printed.  It  should  be  impressed  with  a  1/. 
stamp  for  filing  and  lodged  at  the  Crown  Office  and  entered  for 
argument  in  the  Crown  paper  upon  payment  of  11.  hearing  fee, 
impressed  on  a  praecipe  E  26.  The  party  entering  a  case  should  serve 
a  notice  stating  the  day  on  which  it  stands  for  argument  upon  the 
solicitor  for  the  opposite  party.  Three  copies  of  the  case  for  the 
use  of  the  judges  upon  the  argument  must  be  delivered  at  the  Crown 
Office  at  least  two  days  before  the  day  fixed  for  the  argument,  in 
accordance  with  E.  132  and  E.  133,  p.  294.  The  copies  should 
consist  of  a  copy  of  the  record,  the  special  verdict,  and  printed  copies 
of  any  local  Acts  of  Parliament  referred  to  therein. 

Upon  the  argument  of  the  case  only  one  counsel  is  heard  on  each  Argument, 
side.  Counsel  for  the  prosecutor  begins  and  replies.  When  judg- 
ment is  given  on  the  case  an  order  will  be  drawn  up  at  the  Crown 
Office  by  the  party  in  whose  favour  it  is  given.  The  order  may  then 
be  served  on  the  associate,  who  will  indorse  the  postea  ou  the 
record  returning  the  verdict  in  accordance  with  the  judgment  of  the 

(')  2  Hawk.  c.  47,  s.  3  ;  and  see  E.  v.  Gray,  17  Cox,  293. 
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[  E.  161  ] 


Sp<  cia] 
verdict. 


Special 
verdict  in 
Crown  Court, 
at  assizes,  or 
at  sessions. 


Reference. 


Court  as  though  it  were  the  actual  verdict  of  tho  jury  as  above 
stated. 

Should,  however,  a  special  verdict  be  returned,  the  solicitor 
having  the  carriage  of  the  record  generally  gets  it  drawn  Erom  the 
minutes  taken  at  the  trial,  and  settled  and  signed  by  the  counsel  on 
both  sides,  and  then  delivers  it  to  the  associate,  who  will  make  copies 
for  each  side.  The  associate  then  indorses  the  verdict  on  the  record 
find  delivers  it  to  the  solicitor,  who  Bhould  lodge  it  at  the  Crown 
Office.  Either  party  may  then  enter  it  for  argument  on  payment 
of  a  '21.  hearing  fee,  impressed  on  a  praecipe  E3  26.  Notice  of  i 
and  copies  for  the  judges  must  be  delivered  in  the  same  manner  as 
upon  a  verdict  subject  to  a  special  case  {supra).  One  counsel  only 
is  heard  on  each  side  on  the  argument,  and  the  counsel  for  the 
prosecutor  begins  and  replies.  WlLon  judgment  is  given,  an  order 
may  be  drawn  up  at  the  Crown  Office  by  the  party  in  whose  favour 
it  is  given,  whereupon  interlocutory  judgment  may  bo  entered  in 
the  judgment  book  at  the  Crown  Office,  and  signed  on  the  postea 
by  the  master  of  the  Crown  Office,  and  further  proceedings 
taken  as  in  other  cases  of  judgment  on  verdict,  as  will  be  detailed 
hereafter. 

The  personal  appearance  of  the  defendant  is  not  generally  neces- 
sary on  the  argument  of  a  special  verdict,  because  the  presumption 
of  innocence  continues  (*). 

A  special  verdict,  or  a  verdict  subject  to  a  special  case,  cannot  be 
entered  by  consent  of  the  parties,  unless  the  case  goes  to  trial  and  a 
verdict  be  taken. 

Sometimes  special  verdicts  given  in  the  Crown  Court  at  the 
assizes,  Central  Criminal  Court,  or  Sessions  of  the  Peace,  have  been 
removed  into  the  King's  Bench  Division  by  certiorari  ('-').  In  R.  v. 
Dudley  §  Stevens  (1884)  a  special  verdict  was  returned  in  the  Crown 
Court  at  the  assizes  for  the  county  of  Devon,  upon  an  indictment  for 
murder  on  the  high  seas  (3).  The  Court  ordered  the  record  to  be 
brought  into  the  Queen's  Bench  Division  without  a  certiorari,  by 
virtue  of  s.  16  of  the  S.  C.  Judicature  Act,  187.!.  In  this  case 
the  defendants  were  ordered  to  be  present  on  the  argument  of  the 
case.  (As  to  the  rule  in  such  cases,  see  supra.)  The  Court  held 
that  the  findings  amounted  to  a  verdict  of  guilty,  and  proceeded  to 
pass  sentence  of  death  in  the  usual  form.  The  defendants  were 
subsequently  granted  a  free  pardon  on  condition  of  undergoing  six 
months'  imprisonment  (4). 

Where  a  reference  to  arbitration  had  been  made  at  nisi  prius 
the  Court  refused  to  make  a  rule  to  restrain  the  arbitrator  from 
proceeding  (■■).  Therefore,  should  a  verdict  be  taken  upon  an  indict- 
ment, subject  to  a  reference  upon  the  submission  of  the  parties,  it 
should  be  a  verdict  of  guilty,  not  an  acquittal,  because  there  might 
be  great  difficulty  in  enforcing  the  award  of  the  arbitrator,  if  it  be 

(')  See  Ch.  Cr.  L.  Vol.  IV.  p.  G4G  ;  R.  v.  Hayes,  2  Str.  844  :  R.  v.  Niccolls,  ibid. 
1227  ;  R.  v.  Spragg  and  another,  2  Burr.  931  ;  Com.  Dig.  Ind.  N.  2  :   Barnard,  412. 

(2)  For  instances,  see  R.  v.  Sages,  2  Str.  842;  R.  v.  Niccolls,  ibid.  1227;  R.  v. 
Oneby,  2  Ld.  Raymond,  1485  ;  R.  v.  Muggins,  ibid.  1574  ;  It.  v.  Royee,  4  Burr.  2073  ; 
Hazel's  case,  1  Leach,  370. 

(3)  S.  v.  Dudley  and  Stevens,  14  Q.  B.  D.  273,  and  further  note  at  p.  560; 
54  L.  J.  M.  C.  32  ;  52  L.  T.  107  ;   33  W.  R.  347 ;  49  J.  P.  69  ;   15  Cox,  C.  C.  624. 

(*)  See  Crim.  App.  Act,  1907,  s.  5  (3j,  post,  v.  144. 
(5)  R.  v.  Bardell,  5  A.  &  E.  619. 
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against  the  defendant,  after  a  verdict  of  not  guilty  ;  but  if  a  verdict  [  R.  162  ] 
of  guilty  be  entered,  and  the  defendant  does  not  comply  with  the 
arbitrator's  award,  judgment  may  be  entered  and  the  defendant 
called  up  for  sentence.  Though  the  subject-matter  of  an  indictment 
for  nuisance  may  be  referred,  the  verdict,  as  shown,  cannot  be 
entered  as  the  result  of  the  finding  (*). 

Upon  a  rule  to  show  cause  why  the  defendant  should  not  pay 
costs  under  an  award  made  in  pursuance  of  a  submission  to  arbitra- 
tion, which  submission  provided  that  the  arbitrator  should  have  all 
the  powei's  of  a  judge  of  assize,  the  arbitrator  having  awarded  a 
verdict  of  guilty  to  be  entered  and  that  the  defendant  pay  the  costs, 
it  was  held  that  both  the  submission  (though  at  the  defendant's 
instance)  and  the  award  were  invalid,  because  made  without  leave  of 
the  Court,  and  as  there  could  be  no  verdict  without  the  intervention 
of  a  jury  (a). 

It  has  also  been  decided  that  an  indictment  for  perjury  cannot 
legally  be  referred  by  order  of  nisi  prius  (3 ). 

A  case  is  mentioned  in  Glen  on  the  Law  of  Highways,  at  p.  146, 
in  which  Pollock,  C.  B.,  on  a  doubt  being  expressed  whether  an 
indictment  for  non-repair  could  be  referred,  as  the  proceeding  was 
in  form  criminal,  is  reported  to  have  said  that  the  objection  was  a 
mere  technical  distinction,  and  that  in  substance  and  in  truth  the 
proceeding  was  civil,  and  the  case  was  accordingly  referred ;  but  in 
R.  v.  Hawkhurst  (4)  there  is  an  express  decision  that  such  an  indict- 
ment is  a  criminal  proceeding.  (See  also  title  "  Appeals  to  Court  of 
Appeal,"  post,  p.  483.) 

In  another  case,  upon  an  indictment  for  obstructing  certain  public 
footpaths,  removed  into  the  Queen's  Bench  Division  by  certiorari, 
when  the  case  came  on  for  trial  the  judge  (3)  discharged  the  jury, 
and  the  indictment  was  referred  by  consent  to  a  referee  to  find 
whether  the  defendant  was  guilty  or  not.  The  referee  reported  the 
defendant  guilty  on  one  count  and  not  guilty  on  the  other.  The 
prosecutor  thereupon  applied  at  the  Crown  Office  to  be  allowed  to 
sign  judgment  in  accordance  with  the  findings  of  the  referee,  which 
was  refused ;  whereupon  an  application  was  made  to  the  Court  for  a 
rule  to  show  cause  why  the  verdict  should  not  be  entered  according 
to  the  award,  and  why  the  costs  should  not  be  taxed  and  the  sub- 
mission made  a  rule  of  Court.  The  Court  refused  to  grant  a  rule  to 
enter  a  verdict,  Field,  J.,  saying  that  no  one  but  a  jury  could  return 
a  verdict  of  guilty.  By  the  Arbitration  Act  of  1889  (°),  criminal 
proceedings  by  the  Crown  are  expressly  excepted. 

R.  162.  On  all  trials  for  felonies  or  misdemeanours  in  the  King's  Sentence  at 
Bench  Division,  except  upon  informations  filed  by  leave  of  the   na ' 
Court   and   ex-officio   informations   where    the   Attorney- General 
shall  pray  that  the  judgment  may  be  postponed,  judgment  may      r  R  172  1 

(*)  As  to  what  offences  may  be  the  subject  of  compromise,  see  Keir  v.  Leeman, 
6  Q.  B.  308. 

(-)  R.  v.  Blakemore,  14  Q.  B.  544  ;  4  Cox,  C.  C.  352. 

(3)  R.  v.  Hardey,  14  Q.  B.  529  ;   19  L.  J.  Q.  B.  196. 

(*)  26  J.  P.  772. 

(5)  Denman,  J.,  at  Kingston-on-Thames  Winter  Assizes,  1882, 

(«)  52  &  53  Vict.  c.  49,  ss.  13,  14. 


124 


INDICTMENTS. 


[ E.  173  ] 


[  E.  163]  be  pronounif  (1  during  the  sittings  or  assizes  at  which  the  trial  has 
taken  place  by  the  judge  before  whom  the  verdid  has  been  taken, 
as  well  upon  the  defendani  who  shall  have  suffered  judgment   by 

default  or  confession  as  upon  those  who  shall  have  boon  tried  and 
convicted,  and  whether  such  persons  be  present  or  not  in  Court. 

Or  instead  of  passing  sentence  under  this  rule  the  judge  may,  as 
was  the  proper  practice  beforo  the  passing  of  the  statute  upon 
which  the  rule  is  founded  (1),  leave  the  sentence  to  be  pronounced 
by  a  Divisional  Court  of  the  King's  Bench  Division  on  the  return 
of  the  postea.     (Post,  p.  128.) 

When  the  judge  passes  sentence  at  the  trial  the  associate  indorses 
the  sentence  on  the  record,  which,  may  be  in  the  Form  No.  cexxxvi., 
p.  611. 

( iommittal  in  R.  163.  The  judge  before  whom  the  trial  shall  be  had  may  either 
respite  of  °r  issue  an  immediate  order  or  warrant  for  committing  the  defendant 
execution.  jn  execution,  or  respite  the  execution  of  the  judgment  on  such 
terms,  as  he  shall  think  fit,  and  for  such  time  as  may  be  necessary 
for  the  purpose  of  enabling  the  defendant  to  move  for  a  new  trial, 
or  in  arrest  of  judgment,  and  if  imprisonment  be  part  of  the 
sentence,  may  order  the  period  of  imprisonment  to  commence  on 
the  day  on  which  the  party  shall  be  actually  taken  to  and 
confined  in  prison. 

Form  of  committal,  Form  No.  108,  p.  548. 

If  the  defendant  be  not  present  the  judge  may,  notwithstanding, 
pass  sentence,  and  a  bench  warrant  (Form  No.  106,  p.  507)  may  be 
issued  for  his  apprehension.  As  to  time  for  moving  for  new 
trial,  &c,  see  post,  p.  142.  If  imprisonment  be  part  of  the  sentence, 
the  judge  may  order  the  period  of  imprisonment  to  commence  on 
the  day  on  which  the  defendant  shall  be  actually  taken  to  and 
confined  in  prison  (2).  If  the  defendant  be  not  present  and  any  fine 
imposed  be  not  paid,  it  will  be  estreated  into  the  Exchequer,  and 
process  issued  thence  for  its  recovery. 

The  provisions  of  the  foregoing  Rules  162  and  163  are  taken 
from  the  Statute  11  Geo.  IV.  &  1  Will.  IAT.  c.  70,  s.  9,  which  first 
empowered  the  judges  at  the  trial  at  nisi  prius  to  pass  sentence, 
and  it  should  be  observed  that  that  enactment  gave  power  to  this 
Court  to  grant  a  new  trial  or  amend  the  judgment.  The  word 
"  amend  "  in  the  statute  having  given  rise  to  a  doubt  as  to  whether 
it  enabled  the  Court  to  arrest  the  judgment  (3),  the  Parliament  roll 
was  examined  to  ascertain  whether  the  word  as  printed  in  the  Act 

(>)  11  Geo.  IV.  &  1  Will.  IV.  e.  70,  s.  9  (now  repealed).  Even  before  this  Act  it 
would  seem  that  in  treason  and  felony,  as  also  for  murder,  where  by  25  (Joo.  II. 
c.  37,  sentence  is  required  to  be  passed  immediately  after  conviction,  sentence  might 
have  been  j  assed  by  virtue  of  the  Statute  14  H<  u.  VI.  c.  I 

(2)  See  King  v.  X.,  in  error,  7  Q.  B.  782  ;    14  L.  J.  M.  ('.  172  ;  and  H.  173. 

(*)  It.  v.  Nbtt,  1  Q.  B.  768 ;  12  L.  J.  M.  C.  143. 
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was  correct,  and  upon  its  being  found  to  be  so,  the  Court  decided  [  R.  164  ] 
that  when  a  judgment  was  found  to  be  wrong,  the  only  way  of 
amending  it  was  to  strike  it  out  and  declare  that  there  should  be  no 
judgment,  which,  in  effect,  was  arresting  the  judgment  f1).  Rule 
163  makes  this  clear  by  enabling  a  defendant  to  move  in  that  form 
to  arrest  the  judgment.  It  has  been  hold  that  the  above  Act  did 
not  enable  defendants  to  move  upon  ordinary  affidavits  in  mitigation 
of  punishment,  showing  nothing  but  what  might  have  been  adduced 
at  the  trial,  but  they  must  point  out  some  essential  defect  in  the 
sentence  (2).  As  to  the  practice  with  respect  to  affidavits  in 
mitigation  at  the  assizes,  see  R.  v.  Cox{3). 


It.  164.  If  a  defendant  be  convicted  and  not  sentenced  at  the  Proceedings 

j.  ■  i         j  ■  i.        j  •  i  re   •      l  •  after  verdict, 

trial,  and  is  not  under  recognizance  or  under  sufficient  recognizance 

to  appear  to  receive  the  sentence  of  the  Court,  or  if  it  be  made  to 

appear  on  affidavit  or  otherwise  that  he  is  likely  to  abscond,  a 

judge's  warrant  may  be  obtained  at  anytime  after  verdict  and 

before  final  judgment,  and  either  from  the  judge  at  the  trial  or 

from  a  judge  at  Chambers,  to  hold  him  to  bail,  or  to  require  him      ,  p  .„. , 

to  give  such  further  bail  as  the  judge  in  his  discretion  may  think 

fit,   upon  a  certificate,  if  lie  be  not  under  recognizance,  of   the 

conviction  to  be  obtained  from  the  clerk  of  assize   or  associate  or 

other  proper  officer ;    and  a   certificate  of   his   not  being   under 

recognizance  from  the  Crown  Office,  or  if  he  be  under  recognizance, 

upon  a  certificate  of  conviction  and  an  affidavit  of  facts  showing 

the  necessity  of  further  bail. 

Form  of  judges'  warrant,  Form  No.  107,  p.  547. 

Form  of  clerk  of  assize's  certificate,  Form  No.  109,  p.  548. 

If  the  defendant  be  under  recognizance,  but  larger  bail  is 
required,  an  affidavit  of  the  facts  showing  the  necessity  of  further 
bail  should  be  made,  upon  which  a  summons  may  be  obtained  to 
show  cause  why  further  or  better  bail  should  not  be  put  in,  or  why 
in  default  thereof  a  warrant  should  not  be  issued  ;  or  a  notice  may 
be  served  on  the  defendant  that  unless  he  puts  in  further  bail  a 
warrant  will  be  applied  for. 

It  is  sometimes  advisable  for  the  defendants  after  conviction  in 
cases  of  misdemeanour,  if  they  are  not  under  recognizance  to  appear 
to  receive  sentence,  to  give  twenty-four  hours'  notice  of  bail  to  the 
prosecutor's  solicitor,  and  to  enter  into  a  recognizance  to  do  so  on  the 
expiration  of  the  time  limited  for  moving  for  a  new  trial,  &c.  (see 
post,  p.  142),  or  whenever  they  shall  be  thereto  required.  For  if 
judgment  be  signed  before  such  recognizance  be  entered  into,  the 
prosecutor  might  issue  a  capias  and  take  the  defendants,  who  must 

(')  H.  v.  Nott,  supra. 

(2)  R.  v.  Lloyd  and  others,  4  B.  &  Ad.  135. 

(3)  4  C.  &  P.  540. 
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[Br. 165,166]  thereupon  remain  in  custody  without  hail  or  mainprize  until  they 
are  brought  up  for,  and  satisfy,  the  judgment  by  undergoing  such 
sentence  as  may  be  passed,  or  obtain  their  discharge  upon  a  writ  of 
error,  &c.  (').  The  recognizances  may  he  entered  into  before  a 
judge  at  chambers,  or  before  the  Court  before  whom  the  defendants 
J, :ivc  been  indicted,  or  a  magistrate  in  the  country  (8). 

When  the  judgment  is  for  the  Crown  or  the  prosecutor,  and  the 
defendant  is  not  under  recognizance  to  appear  to  receive  sen' 
(and  it  is  no;  deemed  necessary  to  proceed  in  the  manner  above 
specified  ,  he  may  lie  served  with  notice  to  appear  on  a  certain  day 
to  be  named,  in  order  to  receive  sentence,  or,  when  necessary,  a 
capias  ad  satisfaciendum  may  be  issued  as  above  mentioned, 
according  to  Form  No.  144,  p.  559,  and  if  the  defendant  cannot  be 
found  in  the  sheriff's  bailiwick,  proceedings  to  outlawry  may  be 
taken.     (See  "Outlawry," post(3).) 


Interlocutory 
judgment. 


[R.  175] 


Postea. 


R.  165.  The  postea  may  be  obtained  by  the  party  in  whose 
favour  the  verdict  was  found  from  the  proper  officer  on  the  day 
after  the  last  day  on  which  a  motion  may  be  made  for  a  new 
trial,  or  in  arrest  of  judgment,  or  for  judgment  non  obstante 
licto,  unless  there  be  an  order  nisi  granted,  and  if  an  order 
nisi  has  been  granted  at  any  time  after  such  order  nisi  shall  have 
been  discharged  and  shall  be  produced  at  the  Crown  Office,  where 
the  judgment  will  be  entered  in  a  book  and  signed  on  the  r< 
according  to  the  verdict,  by  the  King's  coroner  and  attorney,  or 
the  Master  of  the  Crown  Office. 

The  postea  will  be  indorsed  by  the  associate  on  the  record 
according  to  Form  No.  104,  p.  546,  if  a  Middlesex  or  London 
cause,  or  No.  105,  if  an  assize  cause. 

There  is  a  Court  fee  of  11.  to  be  paid  by  stamp  on  obtaining  the 
postea,  and  a  further  fee  on  entering  the  judgment  of  11.  impressed 
on  a  praecipe. 

A  verdict  of  guilty  may  be  entered  on  one  count,  and  of  not 
guilty  on  another  (4). 


Calling  defen- 
dant up  for 
sentence. 


[  R.  176  ] 


R.  166.  If  judgment  on  the  postea  is  for  the  Crown  or  the 
prosecutor,  and  the  defendant  is  not  under  recognizance  to  appear 
to  receive  sentence,  he  may  be  served  with  a  four  days'  notice  to 
appear  on  a  certain  day  to  receive  the  sentence  of  the  Court,  or 
the  prosecutor  may  issue  a  writ  of  capias  ad  satisfaciendum  to  take 


(!)  E.x.  Wilkes,  4  Burr.  2541;  i?.  v.  Waddington,  1    Easl 

Mich.  1833. 
('-')  See  R,.  14,  ante,  p.  24. 

(3)  E.  v.  Chichester,  17  Jur.  1131,  Q.  B. 

(4)  S.  v.  Graddock,  14  Jur.  1031,  C.  C.  R. 


/.'.   v.  Margaret 
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the  defendant,  to  remain  in  custody  without  bail  or  mainprize      [  B.  167  ] 
until  he  satisfies  the  judgment  or  obtains  his  discharge  upon  writ 
of  error. 

From  the  nature  of  the  cases  usually  removed  by  a  prosecutor, 
it  frequently  occurs  that  it  has  not  been  considered  necessary 
to  compel  the  defendant  to  enter  into  any  recognizance  upon  his 
conviction  to  come  up  for  sentence.  In  such  case  the  Form  No.  122, 
p.  .353,  may  he  adapted,  omitting  the  last  paragraph.  If  the 
defendant  does  not  appear  in  obedience  to  such  notice,  a  capias 
(Form  No.  144,  p.  559)  may  be  issued  (x),  and  if  the  defendant 
cannot  be  found  in  the  sheriff's  bailiwick,  proceedings  to  outlawry 
may  be  taken.     (See  title  "  Outlawry,"  post,  p.  272  (2).) 

R.  167.  If  the  defendant  be  not  in  custody  and  be  under  recog-  Notice  to 
nizance  to  appear  to  receive  sentence,  the  defendant  and  his  bail  ^^^ 
may  be  served  with  a  four  days'  notice,  that  on  a  day  named     [  e.  177  ] 
therein   the  Court  will  be  moved   for  judgment.      Such  service 
need  not  be  personal. 

Form  of  Notice,  Form  No.  122,  p.  553. 

The  Court  has  a  discretionary  power  whether  or  not  judgment  Personal 
should  be  pronounced  in  the  absence  of  a  defendant,  and  in  cases  appearance 
such  as  prosecutions  for  nuisances  or  where  a  fine  only  is  considered    or  scntenco- 
sufficient,  the  Court  does  sometimes  so  dispense  with  the  personal 
attendance   of   the   defendant   on  the  passing  of  sentence  (3),   but 
usually  on  the  undertaking  of  the  defendant's   solicitor  to  pay  any 
fine  that  may  be  imposed  on  the  defendant  (4). 

Where  it  is  probable  or  even  possible  that  corporal  punishment 
may  be  awarded,  the  personal  appearance  will  not  be  dispensed 
with  (5),  though  the  prosecutor  prays  for  judgment  (6).  Hawkins 
states  that  the  Court  may  assess  a  fine,  but  cannot  award  any 
corporal  punishment  against  a  defendant  unless  he  be  actually 
present  in  Court  (7).  But  Rule  162  (see  ante,  p.  123),  which 
empowers  the  judges  at  nisi  prius  to  pronounce  judgment  upon 
records  of  the  Court  of  King's  Bench  sent  before  them  for  trial, 
expressly  provides  for  the  passing  of  sentence,  whether  the  persons 
convicted  be  present  or  not  in  Court,  without  reference  to  any 
particular  class  of  punishment,  and  a  form  of  warrant  has  thereupon 
been  provided  for  taking  a  defendant  upon  whom  judgment  has 
been  pronounced  in  his  absence.     (Form  No.  106,  p.  547.) 


(!)  See  also  R.  v.  Wilkes,  4  Burr.  2.541 ;  R.  v.  Waddingtm,  1  East,  159. 

(2)  See  also  R.  v.  Chichester,  17  Q.  B.  504,  n.  ;   15  Jur.  1131. 

(3)  R.  v.  Kinglakc,  18  W.  R.  806,  n.  ;  R.  v.  Woodward,  4  C.  &  P.  540,  n. 
(«)  See  R.  v.  Templeman,  1  Salk.  55 ;  1  Ch.  Cr.  L.  695. 

(5)  R.  v.  Williams,  IS  W.  R.  806  ;  R.  v.  Chichester,  17  Q.  B.  504,  n.  ;  15  Jur. 
1131  ;  R.  v.  Kann  and  another,  3  Burr.  17S7  ;  Duke's  case,  Salk.  400  ;  1  Ch.  Cr.  L. 
695. 

(6)  R.  v.  Chichester,  supra. 

0  2  Hawk.  c.  48,  s.  22,  p.  634,  8th  ed. 
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[  E.  167  ]  When  it  La  sought  to  obtain  leave  to  dispense  with  the  personal 

appearance  of  the  d<  Pendant  on  the  passing  of  sentence,  motion 
may  be  made  by  counsel  for  that  purpose  upon  affidavit  Btating 
the  grounds  ('),  such  as  great  personal  inconvenience  or  expense, 
and,  as  already  staled,  it  will  only  be  upon  the  undertaking  of  the 
defendant's  solicitor  to  pay  any  fine  that  may  lie  imposed  on  the 
defendant.  An  order  to  show  cause  only  will  be  granted  at  first, 
against  which  the  prosecutor  may  show  car,-''  if  hie  thinks  fit  (2). 

In  the  case  of  R.  v.  Burton (3), upon  a  conviction  for  a  defamatory 
libel,  an  application  \vas  made  to  the  Court  that  sentence  should  bo 
passed  in  the  absence  of  the  defendant.  On  affidavits  being  read 
ami  counsel  heard  on  both  sides,  the  Court  decided,  that  as  the 
affidavits  disclosed  that  sentence  of  imprisonment  would  probably 
be  sentence  of  death,  and  that  his  personal  appearance  in  Court 
would  probably  be  dangerous  to  his  life,  to  dispense  with  his 
personal  appearance,  and  passed  sentence  accordingly  in  his 
absence. 

Before  the  C.  0.  Rules,  in  a  case  where  the  personal  appearance  of 
the  defendant  had  been  dispensed  with,  the  Court  was  about  to 
pass  sentence  of  imprisonment,  when  the  Master  (Mr.  Robinson) 
suggested  that  there  was  no  process  whereby  the  defendant  could 
be  arrested  on  the  judgment  (4),  whereupon  the  Court  deferred 
passing  sentence,  and  ordered  the  defendant  to  be  brought  up  on 
the  first  day  of  the  next  term  (/"'). 

Unless  the  defendant's  personal  attendance  be  so  dispensed  with, 
he  must  be  present  to  receive  judgment  (6),  but  where  the  conviction 
is  against  inhabitants  as  a  body  or  a  corporation  aggregate,  and  it 
is  impossible  to  bring  them  up  in  the  same  manner  as  an  individual, 
judgment  must  necessarily  be  obtained  in  a  different  manner,  as 
will  be  shown  hereafter,  post,  p.  133. 

The  names  and  addresses  of  the  bail  may  be  obtained  at  the 
Crown  Ofhce  ;  the  service  need  not  be  personal,  but  the  notice  may 
be  left  at  the  office  or  residence  with  the  servant  of  the  party. 
(Form  of  affidavit  of  service,  No.  199,  p.  580  ;  Form  of  warrant, 
No.  110,  p.  548  ;  Form  of  capias.  No.  144,  p.  559.) 

If  the  defendant  be  in  custody,  he  may  be  brought  up  either  by 
an  order  of  course,  or  by  habeas  corpus,  or  an  order  may  be  obtained 
from  the  Secretary  of  State.     (See  p.  332  ;  see  also  E.  34,  p.  89.) 

Should  the  prosecutor  make  delay  in  bringing  up  the  defendant 
for  sentence,  and  the  defendant  be  desirous  of  having  sentence 
passed,  he  may  himself  give  the  notice  to  the  prosecutor's  solicitor, 
and  if  in  custody  cause  the  necessary  steps  to  be  taken  to  cause  him 
to  be  brought  into  Court  as  above.  But  should  he  be  too  poor  to 
defray  the  expense  ,of  bringing  himself  up,  the  Court  will  on  his 
application  pass  sentence  in  his  absence  ("). 
Notice  to  be  A  defendant  may  be  brought  up  for  sentence  at  any  time  after 

(')  Seei?.  v.  Constable,  7D.&R.  663;  It.  v.  Harwood,  2  Str.  1088. 
('-)  R.  v.  Constable,  and  It.  v.  Haruood,  supra. 

(3)  10th  November,  1874. 

(4)  Probably  because  of  the  statement  in  1  Ch.  Cr.  L.  695. 

(5)  11.  x.  Thornton,  Easter  Term,  1848  ;  but  in  It.  v.  Woodward,  supra,  a  warrant 
was  granted. 

(B)  It.  v.  Hann  and  another,  3  Burr.  1787. 
(7)  It.  v.  Boltz,  5  B.  &  C.  334. 
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signing  interlocutory  judgment  upon  any  of  the  days  appointed  for  [Rr.  168, 169] 
taking  ex  parte  motions  on  the  Crown  side.     Before  such  notice  is  ,   ,     ,    7 
served  upon  a  defendant,  calling  him  up  for  sentence,  the  prose-  Crown  Office, 
cutor's  solicitor  should  inquire  at  the  Crown  Office  for  a  day  to  be 
named  that  will  be  convenient  to  the  Court.     A  copy  of  the  notice 
must  be  lodged  at  the  Crown  Office  not  later  than  the  day  before 
the  date  named,  in  order  that  the  case  may  be  put  in  the  cause-list 
for  that  date. 

A  defendant  may  be  brought  up  to  receive  the  sentence  of  the 
Court  at  an}r  length  of  time  after  the  verdict,  but  if  a  lapse  of  a 
year  has  occurred  since  the  verdict,  there  must  be  a  calendar 
month's  notice  given  of  the  prosecutor's  intention  to  proceed  before 
calling  the  defendant  up  for  sentence  (Ord.  LXIV.  r.  13,  p.  491), 
unless  the  defendant  has  been  keeping  out  of  the  way. 


R.  168.  The  postea,  or  if  interlocutory  judgment  be  upon  con-  Postea  to  be 
fession,  default,  or  retraxit,  the  entry  roll,  shall  be  in  Court  on  ^Sg^ton 
moving  for  final  judgment,  and  if  the  defendant  does  not  answer  sentence. 


[  R.  178  ] 


on  being  called  three  times,  the  prosecutor  on  an  affidavit  of 
service  of  notice  may  move  under  R.  115  to  estreat  the  recogniz- 
ance (r),  and  upon  the  estreat  of  the  recognizance  a  judge  may 
grant  a  bench  warrant  for  the  apprehension  of  the  defendant ;  or 
the  prosecutor  may  issue  a  capias  and  proceed  to  outlawry. 

Form  of  Affidavit  of  Service  No.  199  may  be  used,  p.  580.  Form 
of  Bench  Warrant  No.  110,  p.  548.  See  also  "Outlawry,"  post, 
p.  276. 


B,.  169.  The  Court  on  giving  final  judgment,  or  the  Court  of  Respite  of 
Appeal  on  affirmance   may,  if   they  shall   so   think   fit,  on   the  •'  gn^tntrro] 
application  of  the  defendant  then  present,  respite  the  execution  of 
the  judgment  for  such  time  as  may  be  necessary  for  the  defendant 
to  obtain  the  Attorney-General's  fiat  for  a  writ  of  error,  or  consent 
for  an  appeal  to  the  House  of  Lords,  upon  the  defendant  entering 
into  a  recognizance  with  two  sufficient  sureties,  upon  such  terms      *-    '        -* 
as  the  Court  may  order,  to  render  himself  into  custody,  or  to 
prosecute  his  writ  of  error  or  appeal  with  effect,  and  may  order 
the  period  of  imprisonment,  if  that  be  part  of  the  sentence,  to 
commence  on  the  day  on  which  the  party  shall  be  actually  taken 
to  and  confined  in  prison. 

This  rule  becomes  obsolete  by  reason  of  the  abolition  of  writs  of 
error  by  the  Criminal  Appeal  Act,  1907,  s.  20,  post,  p.  149. 

(')  See  11.  v.  Williams,  18  W.  R.  806. 
S.M.  K 
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[  Er.  170 
—172  ] 


Procedure  on 
I  assing 

sentence. 

[R.  180] 


Affidavits  in 
aggravation 


R.  170.  When  any  defendant  shall,  after  verdict,  be  brought 
ap  for  sentence  on  any  indiotmenl  or  information,  after  the  notes 
of  the  trial  shall  have  been  read,  the  affidavits  produced  on  the 
pari  of  the  defendant,  if  any,  shall  be  road,  and  then  any  affidavits 
produced  on  the  part  of  the  prosecution,  alter  which  the  counsel 
for  the  defendant  shall  be  hoard,  and  lastly,  the  counsel  for  the 
prosecution  (1). 

It  makes  no  difference  in  the  practice  that  the  verdict  lias  been 
taken  by  consent  and  without  any  evidence  (2). 

Affidavits  in  aggravation  may  be  used  as  well  as  affidavits  in 
mitigation,  but  they  need  not  be  filed  before  the  motion  is  made. 
An  abstract  or  copy  of  the  indictment  should  be  delivered  by  the 
prosecutor's  solicitor  to  the  judge,  who  passes  sentence,  and  when 
on  a  verdict,  the  notes  of  the  trial  must  be  in  Court,  for  which 
purpose  a  copy  must  be  bespoken  of  the  clerk  of  the  judge  who 
tried  the  cause  a  sufficient  time  before  the  motion  for  sentence. 


On  judgment       ]£_  171,  When  any  defendant  shall  be  brought  up  for  sentence 

confession.       after  judgment  by  default,  confession,  or  retraxit,  the  prosecutor's 

[  R.  181  ]     affidavits  shall  be  first  read,  then  the  defendant's  affidavits,  after 

which  the  counsel  for  the  prosecution  shall  be  heard,  and  lastly  the 

counsel  for  the  defendant. 

There  being  no  postea,  the  entry  roll  must  be  in  Court,  and  the 
prosecutor's  affidavits  must  disclose  the  whole  case.  They  are 
first  read  by  the  master,  and  then  the  defendant's  affidavits,  after 
which  the  counsel  for  the  prosecution  is  heard,  and  lastly,  the 
counsel  for  the  defendant. 

When  no  H.  172.  If   no   affidavits   are    produced,   the    counsel  for   the 

used*  defendant    shall   be    first   heard,  and   then    the    counsel  for  the 

[  R.  182  ]     prosecutor. 

More  than  one  counsel  may  be  heard  on  either  side. 

In  a  case  where  some  of  several  defendants  suffered  judgment  by 
default,  and  one  was  convicted,  the  prosecution  producing  no 
affidavits,  it  was  decided  that  affidavits  for  the  defendants  should 
be  first  read,  after  which  counsel  for  the  several  defendants  were 
heard,  and  then  the  counsel  for  the  Crown  (3). 

The  prosecutor's  affidavits  in  aggravation  may  contain  collateral 
matters  not  given  in  evidence  on  the  trial  (4),  and  although  if  is 
not  the  practice  in  general  to  give  the  defendant  an  opportunity  of 


(')  For  the  practice   before  this  rule,  see   A',  v.  Bunts  and  others,  2  T.  ].'. 
]  Gude,  370;    E.  v.  Bignum,  7  A.   &   E.  593;    /,'.  v.  Despard,  2  M.  &  R.  100;   R.  v. 
,  1  Str.   139.     Under  the   ,  affidavits  were  not  admissible  in 

vation    in    eases  of    felony.     R.    v.    Ellis,   9    J>.    A:    R.    171  ;   0  13.  &  C.  11-0; 
but  under  the  present  rules  (R.  170]  no  distinction  is  made. 
.1.  &  E.  o94,  n. 
, '.  v.  Sutton  and  others,  7  Ad.  &  E.  5'JL 
(4)  It.  v.  Sharpness,  1  T.  E.  220. 
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answering  at  a  future  time  the  affidavits  of  the  prosecutor,   this      [  E.  172  ] 
may  be  done  if  the   Court  should  be  of  opinion   on  hearing  such   " 
affidavits,    that   any   material    point   is   not   fully   and   sufficiently 
explained  (J). 

The  sentence  is  usually  passed  by  the  senior  puisne  judge,  except  Sentence. 
in  the  case  of  treason  (2).     But  in  a  late  case  of  treason  the  senior 
puisne  judge  delivered  judgment,  considering  it  to  be  his  duty  (3). 

When  a  defendant  has  been  sentenced  to  be  imprisoned,  he  is 
committed  to  the  custody  of  the  governor  of  Brixton  prison  if  a 
male,  or  the  governor  of  Holloway  prison  if  a  female,  in  execution 
of  the  judgment,  or  to  be  by  such  governor  delivered  to  the  governor 
of  any  other  prison  in  which  he  may  have  been  ordered  to  be 
imprisoned.  If  the  defendant  has  been  ordered  to  find  security  to 
keep  the  peace,  or  for  good  behaviour,  and  does  not  enter  into  the 
recognizance,  and  find  such  security  at  the  time  the  sentence  is 
passed  in  Court,  it  must  be  entered  into  at  some  future  time  before 
he  can  be  discharged.  When  the  defendant  is  in  prison  it  is 
generally  the  most  convenient  course  to  get  a  magistrate  to  go  to 
the  prison  to  take  the  acknowledgment ;  or,  if  this  cannot  be  done, 
if  the  defendant  is  in  a  metropolitan  prison,  he  may  be  brought 
before  a  judge  at  Chambers  for  that  purpose  (for  the  mode  of  bring- 
ing him  up,  see  ante,  p.  128.)  The  recognizance  may  be  prepared 
by  the  solicitor  or  the  judge's  or  magistrate's  clerk  in  -Form  No.  198, 
p.  580,  and  when  taken  and  signed  must  be  transmitted  to  the 
Crown  Office.     (See  E.  112,  p.  289.) 

The  Court  may,  under  s.  67  of  the  Prisons  Act,  1865  (28  &  29  Classification 
Vict.  c.  126),  on  passing  sentence  of  imprisonment  for  misdemeanour,  of  prisoners, 
direct  that  the  prisoner  shall  be  treated  as  a  misdemeanant  of  the 
first  division;  such  order  forms  no  part  of  the  judgment  of  the 
Court,  and  is  a  mere  direction  which  should  not  be  entered  on  the 
record  (4).  Under  the  Prison  Act,  1898  (61  &  62  Vict.  c.  41),  s.  6, 
prisoners  convicted  of  offences,  either  on  indictment  or  otherwise, 
and  not  sentenced  to  penal  servitude  or  hard  labour,  are  to  be 
divided  into  three  classes.  Where  any  person  is  convicted  by  any 
Court  of  an  offence,  and  is  sentenced  to  imprisonment  without  hard 
labour,  the  Court  may,  if  it  thinks  fit,  having  regard  to  the  nature 
of  the  offence  and  the  antecedents  of  the  offender,  direct  that  he  be 
treated  as  an  offender  of  the  first  division  or  as  an  offender  of  the 
second  division.  If  no  direction  is  given  by  the  Court,  the  offender 
shall,  subject  to  the  provisions  of  the  section,  be  treated  as  an 
offender  of  the  third  division. 

When  a  defendant  is  convicted  on  several  counts  of  an  indictment, 
sentence  should  be  awarded  on  each  separate  count.  Should  a 
general  sentence  be  passed  on  the  whole,  and  one  count  be  bad, 
the  judgment  would  be  vitiated  (6) ;  but  a  Court  of  Error  has  power 
under  the  Crown  Cases  Act,  1848  (11  &  12  Vict.  c.  78),  s.  5,  to 
amend  by  pronouncing  judgment  or  directing  the  Court  below  to 
pronounce  it  on  the  good  count. 

(^  R.  v.  Wilson  and  others,  4  T.  R.  487. 

(2)  See  R.  v.  Green  and  others,  7  How'.  St.  Tr.  at  p.  222. 

(3)  R.  v.  Lynch,  19  T.  L.  R.  179.     And  see  6  Geo.  IV.  c.  84,  s.  7,  for  confirmation 
of  practice. 

(')  Gregory  v.  R.,  in  error,  15  Q.  B.  957 ;   19  L.  J.  Q.  B.  367,  Exch.  Ch. 
(5)  O'Connell  v.  R.,  11  C.  &  Fin.  155  ;   5  St.  Tr.  N.  S.  777  ;  Gregory  v.  JR.,  in  error, 
15  Q.  B.  957  ;  19  L.  J.  Q.  B.  367,  Exch.  Ch. 

r.-    9 
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[  R.  172  ] 
Fines. 


Estreat. 


Writ  of 
abatement. 
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"When  a  fine  is  imposed  it  is  usual  to  commit  the  defendant  to 
prison  until  the  fine  be  paid,  or  if  imprisonment  be  part  of  the 
sentonet',  to  further  direct  that  the  defendant  be  further  imprisoned 
until  such  fine  be  paid.  If  this  be  not  done  it  would  seem  thai  a 
capias  pro  fine  may  be  issued  ('),  or  execution  may  issue  against  the 
lauds  and  goods  of  the  defendant  (2).  (For  fi.fa.  see  No.  1  15,  post, 
p.  559;  levari.  No.  1  I-!,  p.  558.) 

Moreover,  it  is  the  duty  of  the  King's  coroner  and  attorney, 
under  3  &  I  Will.  [V.  c.  99,  s.  26,  to  certify  and  estreat  all  fines  not 
paid  into  the  Exchequer  for  the  purpose  of  being  recovered  pursuant 
co  the  provisions  of  that  Act.     (See  pp.  290 — 291 . 

It  is  also  the  duty  of  the  King's  coroner  to  receive  all  fines 
imposed  by  the  King's  Bench  Division  (3),  and  to  account  for  them 
to  the  Treasury  (3  &  4  Will.  IV.  c.  99,  s.  26). 

Upon  conviction  for  obstruction  of  highways  or  for  other  nuisances 
a  nominal  fine  is  sometimes  imposed,  and  a  writ  de  imcumento 
amovendo,  or,  as  it  is  more  commonly  called,  a  writ  of  abatement 
(Form  No.  147,  p.  560),  awarded  ;  but  if  the  defendant  satisfies  the 
Court  that  he  is  about  to  remove  the  nuisance,  they  may  order  the 
writ  to  be  suspended,  or  to  lie  in  the  office  for  a  certain  time,  to 
give  the  defendant  an  opportunity  of  removing  the  nuisance  him- 
self (4).  In  a  case  where  the  nuisance  had  been  removed,  the  Court 
refused  to  order  a  writ  of  abatement,  but  imposed  a  nominal  fine(5). 

In  some  cases  the  Court  imposes  a  substantial  fine,  but  respites 
all  process  to  levy  it  for  a  certain  period,  in  order  to  give  the  defen- 
dants an  opportunity  of  removing  the  obstruction  or  abating  the 
nuisance,  and  orders  that  the  fine  be  reduced  to  a  nominal  amount 
upon  that  being  done. 

Upon  a  conviction  of  certain  officers  and  workmen  of  a  railway 
company  for  an  unlawful  erection  of  certain  buildings,  the  defen- 
dants being  called  up  for  sentence  in  Michaelmas  Term,  1813,  and 
their  personal  appearance  having  been  dispensed  with,  the  Court 
imposed  a  fine  of  5,000/.  on  the  first  defendant  (the  civil  engineer 
of  the  company)  and  a  fine  of  20/.  each  on  the  other  defendants, 
and  ordered  that  all  process  to  levy  the  said  fines  should  be  respited 
until  the  tenth  cla}r  of  the  next  Easter  Term,  and  the  nuisance  com- 
plained of  to  be  abated.  The  works  having  in  the  meantime  been 
pulled  down  and  altered  to  the  satisfaction  of  the  prosecutors, 
motion  was  made  on  the  first  day  of  the  following  Easter  Term,  and 
a  rule  nisi  granted  permanently  to  respite  the  process  for  levying 
the  fine  and  to  discharge  the  indictment,  which  rule  was  afterwards 
made  absolute  upon  terms  as  to  costs.  No  cause  having  been 
shown  on  behalf  of  the  Lords  of  the  Treasury,  but  the  fines  having 
been  estreated  pursuant  to  the  statute,  it  became  necessary  after- 
wards to  apply  to  the  Court  of  Exchequer  to  remit  them  (G). 

In  cases  of  conviction  for  forcible  entry  and  detainer  of  premises, 
if  the  convicted  party  still  holds  possession  of  the  premises,  a  writ 
of  restitution  may  be  awarded.  (  Vide  title  "  Writ  of  Restitution," 
post,  p.  402.) 

(*)  R.  v.  Templcman,  1  Salk.  55  ;   Duke's  case,  ibid.  400. 

(2)  R.  v.  Wool/,  2  B.  &  Aid.  609. 

(3)  See  R.  v.  Shackle  and  others,  1  McClellan  &  Youncr,  .",1  !. 

(4)  R.  v.  Bell,  Mich.  1823;  R.  v.  Wright,  Easter,  1833. 

(5)  R.  v.  Iclcdon,  13  East,  165. 

(r')  Reg.  v.  Scott  and  Jive  others,  1843  ;  Manchester  and  Leeds  Rail.  Co.,  1843. 
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Defendants  convicted  of  nuisance  in  not  repairing  highways,  &c,  [  R.  172  ] 
may  be  distrained  ad  infinitum  until  the  road  is  repaired  (see  Form  ~JZT-  +■ 
of  Distringas,  No.  146,  p.  559).  Or  upon  affidavits  of  the  surve3'ors  habitants  for 
of  the  highways  or  other  person  competent  to  form  a  judgment,  non-repair, 
stating  the  amount  that  will  be  necessary  to  put  the  road  into  a 
substantial  state  of  repair,  motion  may  be  made  for  an  order  to 
show  cause  why  a  fine  should  not  be  imposed  on  the  defendants  for 
the  nuisances  whereof  they  are  convicted,  to  be  paid  into  the  hands 
of  some  person  residing  in  or  near  the  parish  where  the  road  shall  lie, 
to  be  named  by  the  Court  (:),  the  fine  to  be  by  such  person  applied, 
pursuant  to  the  directions  of  the  Highway  Act,  1835(2),  in  the  repair 
of  the  road.  If  the  defendants  show  cause  upon  affidavits  stating 
what  they  have  done  and  are  doing  towards  the  repairs,  and  that 
they  are  proceeding  with  all  reasonable  expedition,  the  Court  may 
enlarge  the  order  from  sittings  to  sittings  until  the  repairs  are 
completed.  When  the  road  is  in  substantial  repair,  and  has  under- 
gone a  winter's  wear  after  the  repairs  (3),  the  defendants  may  move, 
upon  affidavits  stating  the  amount  that  has  been  laid  out  upon  the 
repairs,  and  that  the  road  has  been  well  and  sufficiently  repaired, 
and  also  upon  the  certificate  of  two  magistrates  of  the  county  that 
the  highway  is  in  good  and  substantial  repair,  and  likely  so  to  con- 
tinue (the  signatures  to  such  certificate  to  be  verified  b}r  affidavit), 
for  an  order  to  show  cause  why  a  fine  of  6.?.  8r/.  should  not  be 
imposed  on  the  defendants  and  the  indictment  discharged,  which, 
by  consent  of  the  prosecutors  and  the  Court  being  satisfied,  or  upon 
affidavit  of  service  where  no  cause  is  shown,  may  be  made  absolute. 
If  cause  be  shown,  and  the  Court  is  not  satisfied  with  wrhat  has 
been  done  towards  the  repairs,  they  will  either  make  the  order 
absolute  for  the  fine  in  a  sufficient  sum  to  complete  the  repairs,  or 
enlarge  the  order  to  give  the  defendants  an  opportunity  of  doing  so. 
Such  fine  may  be  recovered  by  writ  of  levari  facias  against  the 
inhabitants  in  whose  name  the  plea  was  entered.  (See  note  (4), 
ante,  p.  104  ;  Form  No.  143,  p.  558.) 

The  usual  mode  of  obtaining  judgment  in  the  case  of  any  cor-  Sentence 
porate   body  or  inhabitants,   or  other  body  whom  it  may  not  be  against 
feasible  to  bring  into  Court,  is  by  moving  the  Court  upon  affidavits  inhabitants  or 
(the  postea  also  being  in  Court  as  in  other  cases  of  sentence)  for  an  £01Pora  e 
order  to  show  cause  why  a  fine  should  not  be  imposed  upon  the 
defendants  for  the  offences  fur  which  they  have  been  convicted.     If 
the   conviction   be   for   a   nuisance  which  has  been  removed,  the 
affidavit  should  show  that  the  prosecution  has  been  satisfied,  and  a 
nominal  fine  of  6s.  8d.  be  prayed  for ;  but  if  it  be  sought  to  obtain 
a  substantial  punishment,  affidavits  stating  matter  in  aggravation 
may  be  used.     Upon  cause  being  shown  in  the  usual  manner,  the 
defendants  may  file  and  read  affidavits  in  mitigation,  and  the  Court 
will  impose  such  fine  as  the  nature  of  the  case  calls  for. 

It  is  also  common  practice  upon  convictions  against  inhabitants 
for  non-repair  of  highways,  where  the  defendants  have  proceeded  to 
put  the  road  in  repair  without  waiting  to  be  compelled  by  the  pro- 
ceeding before  described,  for  the  prosecution  to  move,  upon  an 
affidavit  showing  that  they  are  satisfied  with  the  state  of  the  road, 
for  an  order  to  show  cause  as  above  for  a  nominal  fine,  usually  6s.  8c?. 

(x)  Usually  upon  reference  to  the  master. 

(»)  5  &  6  Will.  IV.  c.  50,  s.  96  i  see  R.  v.  Barnard  Castle,  10  L.  J.  M.  C.  53. 

(3)  See  R.  v.  Witney,  5  D.  P.  C.  728. 
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INDICTMENTS. 

When  a  defendanl  has  been  1  sentenced,  or  acquitti  d, 

and  judgment  signed,  an  entry  roll  of  the  proeei  dings  and  judgment 
according  to  Form  No.  112,  p.  549  (for  forms  of  entry  of 
judgments  in  particular  cases,  see  Nos.  113  to  120),  may  be  pre- 
pared and  engrossed  on  skins  of  parchment  of  a  particular  size, 
information  as  to  which  may  be  obtained  at  the  Crown  Office. 
When  engrossed,  it  must  be  lodged  at  the  Crown  Office,  where  it 
will  be  numbered  and  bound  up  with  the  other  rolls  on  the  Crown 
side  In  reciting  the  caption  of  the  indictment,  it  is  unnecessary  to 
set  out  the  names  of  the  grand  jury  who  found  the  bill.  It  is 
sufficient  to  say  that  the  indictment  was  found  by  twelve  jurors, 
good  and  lawful  men  ('). 

The  roll  may  be  carried  in  at  any  time  (2),  but  it  is  not  in  all 
necessary  to  make  up  the  record.     It  may  be  done    where  it  is 
desirable  for  any  purpose  to  perpetuate  the  judgment,  as  where  a 
claim  of  right  is  settled  upon  an  indictment  for  an  obstruction. 

A  trial,  conviction,  or  acquittal  may  be  proved  by  means  of  a  cer- 
tificate^) under  the  Evidence  Act,  18.51  (14  &  15  Vict.  c.  99),  s.  13, 
certifying  that  "the  paper  produced  is  a  copy  of  the  record  of  the 
indictment,  trial,  conviction  and  judgment  or  acquittal,  as  the  case 
may  be,  omitting  the  formal  parts  thereof."  Under  this  Act  it  would 
seem  that  the  record  would  have  to  be  made  up,  but  the  Prevention 
of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112,  s.  18),  provides  that  a 
previous  conviction  may  be  proved  in  any  legal  proceeding  whatever 
against  any  person  by  producing  a  record  or  extract  of  such  conviction, 
and  by  giving  proof  of  the  identity  of  the  person  against  whom  the 
conviction  is  sought  to  be  proved  with  the  person  appearing  on  the 
record  or  extract  of  conviction  to  have  been  convicted.  A  record  or 
extract  of  a  conviction  shall,  in  the  case  of  an  indictable  offence, 
consist  of  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part  of  the  indictment  and  conviction). 

There  is  no  general  provision  by  law  for  the  payment  of  costs  of 
proceedings  by  indictment  as  between  party  and  party.  Costs  are 
purely  the  creatures  of  statute  (4),  and  it  is  only  under  the  provisions 
of  some  particular  statute  that  the  parties  may  recover  costs  from 
their  opponents. 

Under  R.  14,  p.  24,  the  prosecutor  will  be  entitled  to  costs,  pur- 
suant to  the  recognizance  entered  into  on  removing  the  indictment, 
after  the  removal  of  an  indictment,  if  it  was  removed  by  the  defen- 
dant, and  he  be  convicted  of  the  offence  for  which  he  was  indicted. 

The  power  to  award  costs  does  not  extend  to  any  counts  on  which 
a  defendant  may  be  acquitted  (5). 

Nor  can  the  Court,  upon  any  representation  of  hardship  under 
the  statute,  compel  either  party  to  pay  the  other  any  costs  incurred 
previously  to  the  removal  (6). 

If  an  indictment  against  several  defendants  be  removed  by  some 
of  them  without  the  consent  of  the  others,  the  latter  cannot  be  com- 


(')  Aylett  v.  R.,  in  error,  3  Bro.  P.  C.  529 ;  G  A.  &  E.  247,  n. 

(2)  See  Kemp  v.  Neville,  10  C.  B.  N.  S.  151. 

(3)  See  Archbold's  Cr.  C.  23rd  ed.  pp.  173,  360. 

(*)  Garnett  v.  Bradley,  3  App.  Cas.  944;    is  L.  J.  Ex.  18G. 

(5)  It.  v.  JTawdon,  11  A.  &  E.  143  :   3  P.  &  D.  44. 

(6)  It.  v.  Passman,  1  A.  &  E.  603  ;  S.  C,  2  D.  P.  C.  529  ;  B.  v.  Biggins,  5  D.  P.  C. 
375. 
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pelled  to  pay  the  costs  of  the  trial,  although  they  may  have  appeared      [  R.  172  ] 
and  pleaded  to  the  indictment  and  been  tried  on  it  ('). 

Under  E.  15,  p.  25,  the  defendant,  upon  acquittal,  will  be  entitled  To  the  defen- 
to  the  costs  subsequent  to  the  removal  in  cases  where  the  indictment  dant  under 
has  been  removed  by  the  prosecutor,  he  being,  unless  the  indictment  recognizance, 
be  against  a  body  corporate,  under  a  recognizance  to  pay  such  costs 
in  case  the  defendant  be  acquitted  (2). 

After  final  judgment  (:;),  an  order  of  course  to  tax  costs  rnay  be  Taxation, 
drawn  up  at  the  Crown  Office,  upon  production  of  the  postea  (if 
upon  a  verdict).  An  appointment  may  then  be  obtained  from  one 
of  the  Taxing  Masters  to  tax  the  costs,  which  must  be  served  with 
the  order  to  tax  upon  the  solicitor  for  the  party  who  has  to  pay  the 
costs,  and,  in  anticipation  of  proceedings  against  the  bail  to  recover 
them,  it  may  be  advisable  to  serve  the  bail  also,  as  they  are  parties 
interested  as  to  the  amount,  and  are  liable  to  have  their  recogni- 
zances estreated  for  non-payment  (4)  When  the  costs  have  been 
taxed,  and  the  parties  liable  to  pay  such  costs  neglect  or  refuse  to 
do  so,  the  Court  may  order  the  said  recognizance  to  be  estreated  into 
the  Exchequer. 

Where  a  defendant  dies  after  conviction,  but  before  judgment, 
it  would  seem  that  the  bail  are  still  liable  to  have  their  recog- 
nizances estreated  for  non-payment  (5). 

Where  the   Court,  upon  passing  sentence,    imposed   a   fine,  the  Prosecutor 

prosecutor,  in  addition  to  the  remedy  available  under  the  recog-  entlcled  to 
■l- .  ,  .  .  ,-,i    i  i  •   ,  o  -i.      £  one-third  oi 

mzances,  was,  under  previous  reigns,  entitled  by  virtue  oi  a  writ  ot  fine  un(jer 

Privy  Seal  to  one-third  part  of  any  such  fine  towards  his  costs,  if  writ  0f  Privy 
they  amounted  to  so  much,  and,  if  that  was  not  sufficient,  he  might  Seal. 
have  memorialised  the  Treasury  for  a  further  part  or  the  whole  of 
such  fine.  This  was  the  right  also,  under  similar  circumstances,  of 
prosecutors  of  indictments  found  originally  in  the  Queen's  Bench 
Division,  where  their  costs  were  not  secured  by  recognizance.  No 
such  writ  has  been  issued  during  the  present  reign,  and  consequently 
it  is  not  possible  to  say  what  the  proper  course  may  now  be.  Pos- 
sibly, however,  a  memorial  to  the  Treasury  would  have  the  same 
effect.  Por  the  mode  of  procedure  under  the  writ  of  Privy  Seal, 
see  the  previous  edition  of  this  work,  p.  240  ;  and  Porm  No.  ecxlii., 
App.  P.,  p.  614. 

Having  dealt  with  the  question  of  costs  exclusively  pertaining  to 
the  King's  Bench  Division,  it  may  be  useful  to  refer  to  statutes 
relating  to  costs  in  prosecutions  by  indictment  or  information  in 
general,  and  more  especially  with  a  view  to  show  how  far  they  apply  to 
such  prosecutions  in  the  King's  Bench  Division.  The  following  have 
been  selected  as  the  most  likely  to  come  into  use  in  the  High  Court. 

By  the  Forfeiture  Act,  1870  (33  &  34  Vict.  c.  23),  the  Act  Costsin felony 
abolishing  forfeitures  for  treason  or  felony,  persons  convicted  of  and  treason. 
In;;  son  or  felony,  in  addition  to  such  sentence  as  may  otherwise  be 
passed,  may,  pursuant  to  sect.  3,  be  condemned  to  pay  the  costs  of 
the  prosecution,  and  the  payment  of  such  costs  may  be  ordered  to 
be  made  out  of  any  moneys  taken  from  such  person  on  his  appre- 
hension, or  may  be  enforced  in  the  same  manner  as  the  payment  of 

(!)  E.  v.  Basse!!  and  others,  5  D.  P.  C.  728. 

(2)  See  H.  v.  Mayor,  §c.  of  Manchester,  26  L.  J.  M.  C.  65 ;  7  E.  &  B.  453. 

(3)  See  R.  v.  Turner,  15  East,  570. 

(4)  E,.  15,  ante,  p.  25. 

(5)  25  Geo.  III.  ;  R.  v.  Finmore,  8  Term  Pep.  409. 
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costa  ordered  to  be  paid  by  the  judgment  or  order  of  any  Court  of 
competent  jurisdiction  in  any  civil  action  or  proceeding'. 

Under  the  Vexatious  Indictments  Act  (30  &  .')1  Vict.  c.  35),  a 
prosecutor  may  be  ordered  to  pay  the  costs  of  an  unsuccessful  pi'o- 
secution  (instituted  according  to  the  provisions  of  22  &  23  Yict.c.  17) 
to  the  accused  person  by  the  Courl  before  whom  the  indictment  is 
tried.  Such  order  may  be  enforced  in  the  same  way  as  any  judg- 
ment in  the  superior  Court. 

The  provisions  in  this  statute  as  to  costs  were  held  to  apply  in  a 
case  removed  by  certiorari  ('),  tried  before  Amphlett,  l'>..  at  the 
assizes  al  "Warwick,  in  duly,  1875,  and  an  order  directing  the  costs 
of  the  defendant  to  be  paid  by  the  prosecutor  was  made  in  accord- 
ance therewith. 

It  has  been  held  that  the  7  Geo.  IV.  c.  64,  es.  22  and  23, 
empowering  Courts  to  order  the  costs  of  the  prosecution  to  be  paid 
out  of  the  county  rate  in  felonies  and  in  certain  cases  of  mis- 
demeanour, do  not  apply  to  cases  where  the  indictment  is  removed 
by  certiorari  into  the  King's  Bench  (2). 

Several  subsequent  statutes  have  been  passed  with  similar  pro- 
visions as  to  costs  in  misdemeanours  other  than  those  referred  to  in 
the  above  statute.  It  is  not  considered  necessary  further  to  refer  to 
them  here,  as  upon  analogy  the  provisions  as  to  costs  contained  in 
those  statutes  would  be  held  not  to  apply  to  cases  removed  by 
certiorari. 

In  the  case  of  R.  v.  Gurnet/  and  others (3),  an  application  was 
made  for  costs  of  the  prosecution  under  24  &  25  Vict.  c.  96,  s.  121, 
and  Cockburn,  L.  C.  J.,  decided  that  the  Court  had  no  power  over 
such  costs  in  cases  removed  by  certiorari.  So  also  it  would  appear 
that  the  fifth  section  of  30  &  31  Yict.  c.  -So,  which  empowers  the 
Court  before  whom  accused  persons  shall  be  prosecuted  or  tried 
to  order  payment  of  the  expenses  of  the  witnesses  for  the  defence, 
where  they  have  been  bound  by  recognizances  under  the  third 
section  of  the  same  Act,  does  not  apply  to  an  indictment  removed  by 
certiorari. 

Under  the  Corrupt  Practices  Prevention  Act,  1854  (17  &  18  Vict. 
c.  102),  s.  12,  in  the  case  of  any  indictment  or  information  by  a  private 
prosecutor,  if  judgment  be  given  for  the  defendant,  he  shall  be 
entitled  to  recover  from  the  prosecutor  his  costs  occasioned  by  the 
prosecution,  and  this  applies  to  the  prosecution  of  an  offence  under 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884  (4). 

The  General  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50),  s.  98, 
gives  power  to  the  Court  before  whom  any  indictment  shall  be  pre- 
ferred for  not  repairing  highways,  to  award  costs  to  the  prosecutor, 
to  be  paid  by  the  person  so  indicted,  if  it  shall  appear  to  the  Court 
that  the  defence  made  to  such  indictment  was  frivolous  or  vexatious. 
Under  this  section  it  has  been  decided  that  the  King's  Bench 
Division  may  award  costs  upon  an  indictment  removed  into  that 


(x)  R.  v.  Sheldon.     Unreported  on  this  point. 

{•)  R.  v.  Richards,  8  B.  &  C.  420;  R.  v.  Eelsey,  1  D.  P.  C.  481  ;  R.  v.  Treasure1) 
of  Exeter  (felony),  5  Man.  &  Ry.  167  ;  R.  v.  Johnson,  1  Moo.  C.  C.  173. 

(3)  1870.     Reported  by  Mr.  Finlason. 

(*)  R.  v.  Law,  (1900)  1  Q.  B.  605  ;  69  L.  J.  Q.  B.  348;  82  L.  T.  145  ;  48 
"W.  R.  411. 
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Court  by  certiorari  and  there  tried  (').     Costs   cannot  be  awarded      [  E.  172  ] 
under  this  section  when  the  defendants  plead  guilty  (2), 

Under  a  similar  provision  in  the  repealed  statute  of  13  Geo.  III. 
c.  78,  s.  G4,  it  was  held  that  an  application  for  a  certificate  that  the 
defence  was  frivolous  or  vexatious,  and  for  costs  thereon,  must  be 
made  to  the  judge  who  tried  the  indictment,  and  if  this  were  omitted, 
the  Court  of  King's  Bench  would  not  afterwards  interfere  (:i).  It 
has  also  been  held  under  that  statute  that  the  certificate  that  the 
defence  was  frivolous  and  vexatious  was  a  sufficient  award  of  costs 
by  the  judge  at  nisi  prius  (4).  It  is,  however,  the  usual  and  more 
correct  form  for  the  judge's  certificate  to  proceed  to  award  costs  in 
terms  as  in  R.  v.  Pembridge  (15). 

The  1 3  Geo.  III.  c.  78,  s.  64,  although  repealed  as  to  highways,  is  kept  13  Geo.  III. 
alive  as  to  county  bridges  by  being  incorporated  in  the  43  Geo.  III.  c.  78,  s.  64. 
c.  59,  s.  2,  which  is  not  repealed  ;  and  the  costs  of  an  indictment  43  Geo.  III. 
for  not  repairing  a  county  bridge  may  still  be  awarded  under  this  c-  59- 
statute  to  the  prosecutor,  if  the  judge  shall  be  of  opinion  that  the 
defence  is  frivolous  (5),  or  to  the  defendants  if  it  should  appear  that 
the  prosecution  is  vexatious  (6). 

When  costs  are  awarded  in  the  King's  Bench  Division  under  the 
provisions  of  these  statutes,  an  order  of  course  (7)  may  be  drawn  up 
at  the  Crown  Office,  referring  it  to  one  of  the  Taxing  Masters  to 
tax  the  costs  to  be  paid  by  the  defendants  to  the  prosecutor  or  his 
solicitor,  or  as  the  case  may  be. 

The  costs  allowed  under  these  statutes  (8)  include  those  of  pre- 
ferring and  removing  the  indictment  (°).  The  payment  of  these 
costs  before  the  passing  of  the  Debtors  Act,  1869,  could  have  been 
enforced  by  attachment  ('").  The  best  course  for  enforcing  payment 
is  to  apply  to  the  Court  for  an  order  for  the  payment  of  the  amount 
of  the  Taxing  Master's  certificate,  and  then  to  issue  execution  (n) 
in  default  of  paj'ment  ;  but  if  inhabitants  are  defendants,  perhaps 
the  proper  course  might  be  by  mandamus  (12),  or  it  would  seem  that 
they  might  be  recovered  by  action  (13). 

A  prosecutor  may  obtain  costs  of  an  indictment  for  a  frivolous  or 
vexatious  defence  under  these  statutes,  notwithstanding  an  order 
nisi  may  have  been  obtained  for  arresting  the  judgment  (u). 

Objections  to  the  award  of  costs,  under  these  statutes,  may  be 
tahen  upon  an  order  nisi  to  set  aside  the  judge's  certificate,  and  the 
order  to  tax  the  costs  thereon,  if  such  order  has  been  obtained  (J5) 

Sect.  95    of   the   Highway  Act,    1835    (5   &   6  Will.   IV.  c.    50),  5  46Wfll.IV 

c.  50. 
(!)  R.  v.  Preston,  7.  D.  P.  C.  593  ;  R.  v.  Pembridge,  3  Q.  B.  901  ;   12  L.  J.  Q.  B. 
47  ;  and  see  R.  v.  Upper  Papuorth,  2  East,  412.     But  query  how  far  these  decisions 
are  affected  by  R.  v.  Jpstones,  L.  R.  3  Q.  B.  216  ;  37  L.  J.  M.  C.  37. 

(2)  R.  v.  Denton,  31  L.  J.  M.  C.  13  ;  5  B.  &  S.  821. 

(3)  R.  v.  Ohadderton,  5  T.  R.  272. 

(4)  R.  v.  Clifton,  6  T.  B.  344  ;  R.  v.  St.  John,  Margate,  6  M.  &  S.  130. 

(5)  R.  v.  Inhabitants  of  Merionethshire,  6  Q.  B.  34* ;   13  L.  J.  M.  C.  158. 
(G)  Ibid. 

('•)  R,  233,  p.  338. 

(8)  5  &  6  Will.  IV.  c.  50,  s.  98  ;  and  43  Geo.  III.  c.  59,  s.  2. 

(9)  R.  v.  Inhabitants  of  Preston,  7  D.  P.  C.  593  ;  R.  v.  FramptoH,  1S43. 

(10)  R.  v.  Pembridge,  3  Q.  B.  901  ;   12  L.  J.  Q.  B.  47. 

(1:)  See  R.  v.  Eardisland,  3  E.  &  B.  960  ;  23  L.  J.  M.  C.  145. 

(12)  R.  v.  Clark,  5  Q.  B.  887. 

(13)  Richardson  v.  Willis,  L.  R.  8  Exch.  69  ;  42  L.  J.  Exch.  68. 
(u)  R.  v.  St.  John,  Margate,  6  M.  &  S.  130. 

(15)  R.v.  Pembridge,  3  Q.  B.  901  ;   12  L.  J.  Q.  B.  47. 
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[ R.  172  ]  empowers  the  justices  to  direci  a  bill  of  indictment  to  bo  preferred 
at  the  nex<  assizes  or  General  Quarter  Sessions  of  the  Peace  for  the 
county  wherein  such  highway  shall  be,  and  the  judge  of  assize  to 
direct  the  costs  of  such  prosecution  to  be  paid  out  of  the  rate  marie 
and  levied  in  pursuance  of  thai  Act;  provided  nevertheless  that  it 
shall  be  lawful  for  tlie  paiiy  against  whom  such  indictment  shall  be 
so  preferred  to  remove  such  indictment  by  certiorari  or  otherwise 
into  the  Court  of  King's  Bench. 

When  the  indictment  is  removed  by  certiorari,  the  King's  Bench 
has  no  power  to  order  costs  to  he  paid  out  of  the  rates  under  this 
section  (!). 
25  &  26  Vict.  When  an   indictment  has  been  preferred  under  sect.  19  of  the 

o.  61.  Highway  Act,  1862  ('-),  the  costs  of  such  prosecution  are  to  be  paid 

by  such  party  to  the  proceeding's  as  the   Court  before  whom  the  case 
is  tried  shall  direct,  and  if  directed  to  be  paid  by  the  parish,  shall  be 
deemed  to  be  expenses  incurred  by  such  parish  in  keeping  its  high- 
ways in- repair,  and  shall  be  paid  accordingly. 
41  &  42  Vict.  So,  under  the  Highway  and  Locomotive  Act,  1878  (3),  the  costs  of 

'•  77,s.  10.  indictment  and  of  the  proceedings  consequent  thereon  are  to  be 

paid  by  such  parties  to  the  proceedings  as  the  Court  before  whom  the 
case  is  tried  shall  direct  (4). 

It  will  be  seen  that  the  two  last-mentioned  statutes  are  in  different 
and  much  wider  words  than  sect.  95  of  the  Highway  Act,  1835,  and 
do  not  in  strict  terms  conrine  the  direction  as  to  costs  to  the  judge  of 
assize.  It  would,  however,  seem,  in  reading  the  whole  of  the  two 
sections  relating  to  costs,  that  the  words  "  Court  before  whom  the  case  is 
tried  "  might  be  taken  to  mean  either  the  Court  of  Assize  or  Quarter 
Sessions  under  the  first  of  the  two  sections,  or  Court  of  Assize  only 
in  the  latter  section,  especially  as  no  reference  is  made,  as  in  sect.  95 
of  the  older  Act,  to  removal  by  certiorari.  If  that  be  so  the  pro- 
\  ision  as  to  costs  in  these  sections  would  be  taken  not  to  apply  to 
indictments  removed  into  the  King's  Bench  Division.  This  point, 
however,  has  never  been  expressly  decided,  but  in  one  case  under 
the  earlier  of  the  two  sections  (5)  the  Court  thought  it  of  sufficient 
importance  to  grant  a  rule  nisi ;  the  case,  however,  was  settled 
before  argument,  and  the  point  left  undetermined. 

The  foregoing  provisions  of  the  various  Highway  Acts  ;:s  to  costs 
only   apply  to  the  cases  of  non-repair  of  highways,  and  therefore 
should  the  road  in  question  be  found  not  to  be  a  highway,   the 
power  to  award  costs  will  not  apply  (G). 
Costs  on  So  also,  by  the  Libel  Act,  1843  (6  &  7  Vict.  c.  9(5),  s.  8,  the  pro- 

prosecutions  visions  of  which  section  are  embodied  in  li.   39   (p.  168),  in  case  of 

tor  libel.  any  indictment  or  information  by  a  private  prosecutor  for  the  pub- 

lication of  an}-  defamatory  libel,  the  defendant,  if  successful,  shall 
be  entitled  to  recover  from  the  prosecutor  the  costs  ;  and  that  upon 
a  special  plea  of  justification,  the  prosecutor,  if  successful,  shall  be 
entitled  to  recover  from  the  defendant  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea,  such  costs,  recovered  by  the 
defendant  or  prosecutor  respectively,   to  be  taxed  by   the   proper 

(!)  R.  v.  Inhabitants  of  Ipstones,  37  L.  J.  M.  C.  37  ;  L.  R.  3  Q.  B.  216. 

(2)  25  &  2 G  Vict.  c.  61. 

(3)  41  &  42  Vict.  c.  77,  s.  10. 

f1)  See  R.  v.  Wakefield,  Mayor,  fe.,  20  Q.  B.  D.  810  ;  57  L.  J.  M.  C.  52. 

(5)  R.  v.  Inhabitants  of  Molesworth,  Mich.  1874. 

(6)  R.  v.  Heanor,  6  Q.  B.  745 ;    14  L.  J.  M.  C.  38 ;    2  Moo.   &  Rob.  445  ;  R.  v. 
Buckland,  34  L.  J.  M.  C.  178  ;  R,  v.  Sickling,  7  Q.  B.  890. 
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officer  of  the  Court  before  which  the  said  indictment  or  information       [  E.  172  ] 

is  tried.     Under  this  enactment  a  defendant,  if  acquitted,  is  entitled 

to  his  costs  when  not  guilty  is  the  only  plea  on  the  record  (1).     Either 

party,  when  entitled  to  costs  under  the  section,  may  take  out  an  order 

of  course,  referring  it  to  one  of  the  taxing  masters  to  tax,   if  the 

indictment  has  been  found  in  or  removed  into  the  King's  Bench 

Division  ;  but  as  the  costs  are  awarded  by  the  Act  itself,  there  is  no 

order  or  judgment  of  the  Court  upon  which  execution  may  be  issued. 

If  not  paid,   however,  they  may  be  recovered  by  action  (2),  on  the 

general  rule  that  where  a  statute  gives  a  right  to  a  sum  of  money 

and  provides  no  means  of  recovering  it,  the  remedy  is  by  action. 

There  are  similar  provisions  in  other  Acts  as  to  payment  of 
costs  (3),  but  as  so  few  criminal  cases  are  now  tried  in  the  King's 
Bench  Division  it  would  serve  no  useful  purpose  to  more  fully  refer 
to  them  here. 

To  estreat  the  recognizance  for  non-payment  of  costs,  where  such  Estreating 
a  proceeding  may  be  necessary,  service  of  the  order  and  certificate,  recognizance 
and  demand  of  the  money  (see  ante,  p.  135)  on  the  bail  as  well  as        non-pay- 
the  defendant,  must  be  made.     (For  form  of  affidavit  of  service,  see 
Form  No.  204,  p.  582,  and  directions  there   given.     For  procedure 
on  proceedings  to  estreat  the  recognizance,  see  post,  p.  289.)     If  the 
penalty  should  be  paid,  the  prosecutor  may  memorialise  the  Lords  of 
the  Treasury  to  be  allowed  the  same,  or  part  thereof,  for  or  towards 
his  costs  if  he  has  not  been  able  to  recover  them  from  the  defendant. 

Where  there  was  an  arrangement  between  the  parties,  and  the 
defendants  submitted  to  a  verdict  of  guilty  on  an  understanding 
that  they  were  not  to  be  brought  up  for  judgment,  the  prosecutor 
was  held  not  entitled  to  recover  costs  (4),  no  express  agreement 
having  been  made  respecting  them. 

In  a  case  where  defendants  had  pleaded  guilty  upon  terms  as  to 
their  being  brought  up  for  judgment,  a  side  bar  rule  for  costs 
was  obtained  two  years  afterwards,  and  the  Taxing  Master's  certifi- 
cate given  thereon.  A  rule  nisi  was  then  obtained  after  service  and 
demand  made  on  the  bail,  to  estreat  the  recognizance  of  the  bail, 
under  5  &  f>  Will,  and  M.  c.  11,  for  non-payment,  which  rule  the 
Court  discharged  with  costs,  there  being  no  final  judgment  (5). 

As  a  general  principle  an  indictment  cannot  be  amended,  because  Amendment, 
it  is  the  finding  of  a  jury,  which  cannot  be  altered ;  but  there  are 
provisions  in  certain  Acts  of  Parliament  for  the  amendment  on  trial 
of  indictments  and  records  in  point  of  form  but  not  in  substance. 

It  is  not  intended  to  pursue  fully  the  question  of  amendments  of 
indictments  in  general,  as  there  are  many  able  works  on  the 
subject  (6).  The  same  principles  apply,  but  there  are  in  addition 
some  special  matters  peculiar  to  an  indictment  tried  in  the  King's 
Bench  Division  which  are  noticed  below. 

The   Criminal  Procedure  Act,   1851    (14  &   15  Vict.  c.  100),  s.  1,   14  &  15  Vict. 
provides  for  the  amendment  of  certain  variances  therein  specified,  c.  100,  s.  1. 
provided  such  variances  are  not  material  to  the  merits  of  the  case 

(!)  R.  v.  Latimer,  15  Q.  B.  1077  :  20  L.  J.  Q.  B.  129. 

(2)  Richardson  v.  Willis,  L.  B.  8  Excli.  69  ;  42  L.  J.  Exch.  68. 

(3)  Such  as  those  in  1  &  2  Geo.  IV.  c.  41  (nuisances) ;  24  &  25  Vict.  c.  100,  s.  74 
(assaults)  ;  48  &  49  Vict.  c.  69  (Criminal  Law  Amendment  Act,  1885),  s.  18 ; 
50  &  51  Vict.  c.  28  (Merchandise  Marks  Act),  s.  14. 

(4)  R.  v.  Ratcson  and  others,  2  B.  &  C.  598. 

(5)  R.  v.  Rogers  and  another,  Trin.  Term,  1836  ;  and  see  R.  v.  Turner,  15  East.  570. 
(G)  Archbold's  Criminal  Practice  ;  Boscoe's  Criminal  Law. 
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[  R.  172  ]  and  that  the  defendant  cannot  be  prejudiced  thereby  in  his  defence ; 
and  in  case  such  trial  be  had  at  nisi  prius,  the  order  for  the 
amendment  shall  be  indorsed  on  the  postea  and  returned  together 
with  the  record,  and  thereupon  such  papers,  rolls,  or  other  records 
oi  the  Court  from  which  such  record  issued,  as  it  may  be  necessary 
Sect.  2.  to  amend,  shall  he  amended  accordingly  by  the  proper  officer.     By 

sect.  2,  every  verdict  and  judgment  which  shall  be  given  after  the 
making  of  any  amendment  under  the  provisions  of  this  Act,  shall 
he  of  the  same  force  and  effect  in  all  respects  as  if  the  indictment 
had  originally  been  in  the  same  form  in  which  it  was  after  such 
Sect.  3.  amendment  was  made.  And  by  sect.  3,  if  it  shall  become  necessary  at 

any  time  for  any  purpose  whatsoever  to  draw  up  a  formal  record  in 
any  case  where  any  amendment  shall  have  been  made  under  this 
Act,  such  record  shall  be  drawn  up  in  the  form  in  which  the 
indictment  was  after  such  amendment  was  made,  without  noticing 
the  fact  of  such  amendment  having  been  made. 

Pleadings,  and  sometimes  writs,  may  be  amended  by  leave  of  the 
Court,  or  by  order  of  a  judge,  upon  payment  of  costs,  by  moving  for 
a  rule  nisi,  or  taking  out  a  summons  to  show  cause  in  the  usual  way. 

The  postea  may  be  amended  on  proper  grounds  where  there  is  a 
judge's  note  or  other  document  to  show  that  it  is  incorrect,  but  it 
may  not  be  amended  from  the  judge's  recollection  of  the  jury's 
intention  and  a  distinct  recollection  of  his  summing-up,  without 
such  note  or  document  to  amend  by  (!). 

The  Court  for  sufficient  cause  will  amend  a  judgment,  after 
conviction  and  sentence  at  the  time  of  trial,  under  11  Geo.  IV.  and 
1  Will.  IV.  c.  70,  s.  9,  by  striking  it  out,  so  as  in  effect  to  arrest 
it(-).     (See  ante,  p.  124.) 

Vv'hen  an  indictment  or  the  caption  is  defective,  the  Court  have  a 
discretionary   power   to    quash   it   immediately    or    to    oblige    the 
defendant  to  plead  or  demur  (3). 
Quashing  If  it  he  discovered  that  an  indictment  is  bad,  or  illegally  found, 

indictment.  or  found  without  jurisdiction,  a  new  indictment  may  he  preferred, 

and  upon  its  being  found  application  may  he  made  on  behalf  of 
the  prosecutor  to  quash  the  first  indictment  (4),  and  an  order  absolute 
may  be  granted  in  the  first  instance,  notwithstanding  the  defendant 
may  have  removed  the  indictment  (5) ;  but  if  any  costs  have  been 
incurred  by  the  defendant  the  order  will  only  be  granted  on  pay- 
ment of  such  costs  (6). 

Asa  general  principle  the  Court  will  not  quash  an  indictment  on 
motion  at  the  instance  of  the  defendant,  for  defects  appearing  on 
the  face  of  it(7),  which  would  render  it  had  upon  demurrer;  but 
the  defect  must  be  taken  advantage  of  by  demurrer  (8),  or  by 
motion  in  arrest  of  judgment  (9).  Nor  will  they  quash  an  indict- 
ment on  motion  for  an  enormous  crime  such  as  treason  or  felony  ("'). 

(')   R.  v.  Vtrrier,  12  A.  &  E.  317. 

(-)  11.  v.  Xnlt,  12  L.  J.  M.  C.  143  ;  4  Q.  B.  768. 

(a)   1  Ch.  Or.  L.  299  ;  2  Hawk.  c.  25,  s.  146. 

(4    See  2  Hawk.  c.  25,  s.  146  ;   1  Ch.  Cr.  L.  298. 

(5)  R.  v.  Stowell,  1  D.  P.  C.  (N.  S.)  320. 

(G)  As  to  cases  in  which   indictments  may  be  quashed,   see  Archhold's  C.  L. 
22nd  ed.  120. 

('•)  R.  v.  Souter,  2  Stark.  Rep.  423. 
/;.  v.  Taylor,  9  D.  P.  C.  600. 

(n)  See  R.  v.  Lynch,  (1903)  1  K.  B.  441  ;   72  L.  J.  K.  B.  1G7  ;  88  L.  T.  20 :    /,'.  v. 
Sheares,  27  How.  St.  Tr.  359. 

(10)  R.  v.  /.'/tic!/,  swpra  ;  and  see  R.  v.  Sheares,  27  How.  St.  Tr.  266. 
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The  Court  will  not  quash  an  indictment  after  the  defendant  has  [  R.  172  ] 
removed  it  by  certiorari,  gone  to  trial  and  been  convicted,  although  ~" 
the  bill  might  have  been  illegally  found,  viz.,  by  a  grand  jury  on 
which  there  were  more  than  tweuty-three  persons  sworn.  In  such 
a  case  the  Court  has  refused  to  receive  an  affidavit  from  a  grand 
juror  as  to  the  number  of  jurors  who  concurred  in  finding  the 
bill  (J). 

The  Court  has  refused  to  quash  on  motion  one  or  both  of  two 
indictments  alleged  to  have  been  preferred  for  the  same  offence,  one 
for  felony  and  the  other  for  misdemeanour  (2). 

It  was  formerly  held  that  the  application  to  quash,  if  made  upon 
the  part  of  the  defendant,  must  in  all  cases  be  made  before  plea  (3) ; 
but  where  it  is  clear  that  an  indictment  has  been  found  without 
jurisdiction,  the  Court  will  quash  it  on  motion  by  the  defendant, 
even  after  plea  pleaded  (J),  though  it  would  seem  that  it  will  be  too 
late  if  the  objection  is  not  raised  until  the  close  of  the  prosecution  (5). 

A  nolle  prosequi  to  stay  proceedings  on  an  indictment  or  informa-  Nolle  pro- 
tion  can   only  be    obtained  by  leave    of   the  Attorney-General  (6),  sequi. 
which  will  not  be   obtained  unless  good  cause  be   shown  for  his 
interference  (7). 

The'  usual  course  is  to  lay  a  case,  with  the  grounds  of  application, 
before  the  Attorney-General,  who  (if  he  conceives  it  to  be  a  case  in 
which  he  ought  to  interfere)  will  direct  his  clerk  to  issue  a  summons, 
calling  upon  the  other  party  to  show  cause  why  a  nolle  prosequi 
should  not  be  entered,  and  upon  hearing  the  parties  on  both  sides, 
on  the  day  appointed,  will  grant  or  withhold  his  fiat  as  he  thinks 
right. 

The  fiat  is  drawn  up  by  the  Attorney-General's  clerk,  and  is 
directed  to  the  King's  coroner  and  attorney  in  the  King's  Bench 
Division.  The  defendant's  solicitor  should  sign  interlocutory  judg- 
ment on  the  nolle  prosequi,  and  then  engross  the  roll  of  the  proceed- 
ings as  far  as  they  have  gone,  and  enter  the  nolle  prosequi  thereon. 
(Form  No.  120,  p.  553.)  The  roll  may  then  be  carried  into  the 
Crown  Office,  as  before  stated  (cmte,  p.  134). 

Where  several  informations  had  been  filed  against  several  magis- 
trates under  the  same  circumstances,  and  depending  upon  the  same 
evidence,  upon  the  trial  at  bar  of  one  case,  the  defendant  being 
acquitted,  and  the  jury  intimating  an  opinion  to  the  effect  that  the 
conduct  of  the  magistrates  had  been  praiseworthy,  the  Attorney- 
General  ordered  a  nolle  prosequi  to  be  entered  on  all  the  other 
cases  (8). 

A  nolle  prosequi  puts  an  end  to  the  particular  indictment  (a) ;  con- 

(!)  R  v.  Marsh,  6  A.  &  E.  236. 

(2)  R.  v.  Stockley,  3  Q.  B.  238  ;  2  G.  &  D.  728. 

(s)  R.  v.  Rookwood,  Holt,  684 ;  4  St.  Tr.  at  p.  658  ;  13  How,  St.  Tr.  139. 

{*)  R.  v.  Ueane,  10  Jur.  N.  S.  724  ;  4  B.  &  S.  947  ;  33  L.  J.  M.  C.  115  ;  and  see  R.  v. 
James  and  another,  12  Cox,  127.  At  the  trial  at  bar  against  the  raiders  into  the 
Transvaal,  such  a  motion  was  entertained  without  opposition,  though  not  acceded 
to.     {R.  v.  Jameson,  65  L.  J.  M.  C.  218  ;  75  L.  T.  77  ;   60  J.  P.  662.) 

(5)  R.  v.  ChappJe  and  another,  66  L.  T.  124  ;  17  Cox,  455  ;  56  J.  P.  360  ;  but  see 
R.  v.  James  and,  another,  supra. 

(6)  Ld.  Raym.  721  ;  R.  v.  Dunn,  1  C.  &  K.  730 ;  R.  v.  Colling,  2  Cox,  C.  C.  184. 

(7)  See  Arch.  Cr.  Pr.  23rd  ed.  p.  139. 

(8)  R.  v.  Pinney  and  others,  Mayor,  $c.  of  Bristol,  Mich.  1832. 
H  R.  v.  Mitchell,  3  Cox,  C.  C.  93  ;  6  St.  Tr.  N.  S.  545. 
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infannd 
ris. 


sequently  a  motion  to  award  process  thereon,  notwithstanding  a 
nolle  prosequi,  was  refused  (1).  But  query  whether  the  nolle  prosequi 
ft'ect  of  putting  an  end  to  the  prosecution  altogether  (2), 

Poor  persons  may  be  allowed  to  appear  and  defend  indictments 
against  them  as  paupers  (3)  without  paying  the  usual  fees  to  the 
offi  <  i-  of  the  Court,  and  this  is  allowed  even  in  cases  where  the 
indictment  has  been  removed  at  the  instance  of  the  defendant 
himself  (4). 

A  defendant,  who  was  in  custody  for  want  of  bail,  obtained  an  order 
to  defend  in  formd  pauperis,  gave  notice  of  trial,  and  made  up  the 
record  ;  when  the  cause  was  called  on,  the  prosecutor  applied  to 
postpone  the  trial  on  account  of  the  absence  of  a  witness,  which  was 
granted  on  payment  of  costs,  and  the  defendant  being  discharged 
out  of  custody  on  his  own  recognizance  (5). 

In  like  manner,  a  prosecutor  may  obtain  an  order  to  prosecute  in 
formd  pauperis,  but  it  must  be  upon  a  certificate,  signed  by  counsel, 
that  lie  has  good  cause  to  prosecute,  in  addition  to  the  affidavit  and 
petition  already  mentioned,  for  the  Court  will  not  allow  a  prosecutor 
vexatiouslv  to  prosecute  a  suit  as  a  pauper  without  payment  of 
fees(6). 


Motions  to 
enter  or  arrest 
judgment. 
[  R.  166  ] 


Abolition  of 
motions  for 
new  trials. 


Arrest  of 
judgment, 
and  judgment 
i.i.ii  obstante 

"do. 


R.  156.  Applications  for  a  new  trial,  or  to  enter  judgment  non 
obstante  veredicto,  or  to  arrest  judgment  where  such  applications 
may  by  law  be  made,  shall  be  by  motion  for  an  order  nisi.  Such 
motion  shall  be  made  to  a  Divisional  Court  of  the  King's  Bench 
Division,  and  in  cases  tried  in  London  or  Middlesex,  within  eight 
days  after  the  trial,  or  on  the  first  subsequent  day  on  which  a 
Divisional  Court  shall  sit  to  hear  ex  parte  motions  on  the  Crown 
side,  or  if  the  trial  has  been  had  at  the  assizes,  within  the  first 
seven  days  after  the  last  day  of  the  sittings  on  the  circuits  for 
England  and  Wales ;  the  time  of  the  vacations  shall  not  be 
reckoned  in  the  computation  of  time  for  moving. 

Motions  in  the  King's  Bench  Division  for  new  trials  in  criminal 
cases  are  abolished  by  sect.  20  of  the  Criminal  Appeal  Act,  1907 
infra,   l<  Appeals"),  which,  however,  does  not  specifically  deal  with 
motions  to  enter  judgment  non  obstante  veredicto,  or  to  arrest  judg- 
ment. 

As  to  the  power  of  the  Court  in  cases  of  misdemeanour  to  enter 
the  verdict  for  the  defendant,  see  It.  v.  Plaits,  28  W.  B.  915  ;  but 
see  It.  v.  Slater,  8  Q.  B.  I).,  per  Denman,  J.,  at  p.  272. 

A  motion  in  arrest  of  judgment  may  be  made  at  the  time  that  the 
defendant  is  called  up  for  sentence ;  though  it  is  usual  to  have  the 


(')  7.'.  v.  Allen,  1  B.  &  S.  850  ;  31  L.  J.  M.  C.  129. 

('^)  It.  v.  Allen,  supra  ;  and  see  Gilchrist  v.  Gardner,  12  X.  S.  W.  Rep.  (Law)  184. 

(3)  R.  257,  p.  386. 

(4)  It.  v.  Nicholson,  8  D.  P.  C.  489  ;  It.  v.  Fage,  1  L>.  P.  C.  507  ;   R.  v.    M, 
2  Str.  1214. 

/;.  v    Gannon,  Hilar}-,  1837. 
('■)  See  11.  v.  Wilkins  and  others,  1  D.  P.  0.  536. 
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leave  of  the  Court  to  move  at  that  time.     It  would  seem  that  the       [  Rr.  157 
defendant  must  be  pi'esent  when  the  motion  is  made.    (i?.  v.  Spragy,        —159  ] 
2  Burr.  928  ;  see  E.  159,  infra.) 

Upon  a  motion  to  arrest  judgment  being  made  absolute,  the  order 
is  drawn  up  at  the  Crown  Office,  but  nothing  further  is  entered 
upon  the  record  if  drawn  up.  Upon  an  order  absolute  to  enter 
judgment  for  the  defendant,  the  judgment  is  entered  on  the  record 
as  if  the  verdict  had  been  for  the  defendant,  and  where  the  order  is 
discharged  the  roll  should  be  made  up  without  reference  to  it. 
{Dunn  v.  It.,  12  Q.  B.  1026;   18  L.  J.  M.  C.  41.) 

R.  157.  The  time  in  either  case  may  be  extended  by  the  Court  Time 
or  a  judge.     The  grounds  upon  which  the  order  was  granted  shall  ex  e"sxon- 
be  stated  in  the  order. 

H.  158.  A  copy  of  such  order  shall  be  served  on  the  opposite  Service  of 

party  within  four  days  from  the  time  of  the  same  being  granted.      or(*er- 

[  R.  168  ] 

H.  159.   On  moving  for  a  new  trial  on  indictment,  information,  Personal 
or  inquisition,  all  the  defendants,  if  more  than  one,  who  are  not  a?jef rajCe  t 
either  in  custody  or  who  are  only  liable  to  a  fine  must  be  present      [  r.  16D  ] 
in  Court,  unless  the  Court  shall  otherwise  order. 

A  Court  of  Criminal  Appeal  has  been  constituted  under  the' 
Criminal  Appeal  Act,  1907  (7  Edw.  7,  c.  23),  which  provides  as 
follows : — 

Eight  of  Appeal  and  Determination  op  Appeals. 

By  sect.  3.  A  person  convicted  on  indictment  may  appeal  under  Eight  of 
this  Act  to  the  Court  of  Criminal  Appeal —  .  appeal  in 

(a)  against  his  conviction  on  any  ground  of  appeal  which  involves  criminal 

a  question  of  law  alone  ;  and  cases. 

(b)  with  the  leave  of  the  Court  of  Criminal  Appeal  or  upon  the 

certificate  of  the  judge  who  tried  him  that  it  is  a  fit  case 
for  appeal  against  his  conviction  on  any  ground  of  appeal 
which  involves  a  question  of  fact  alone,  or  a  question  of 
mixed  law  and  fact,  or  any  other  ground  which  appears  to 
the  Court  to  be  a  sufficient  ground  of  appeal ;  and 

(c)  with  the  leave  of  the  Court  of  Criminal  Appeal  against  the 

sentence  passed  on  his  conviction,  unless  the  sentence  is  one 

fixed  by  law. 
Sect.  4. — (1)  The  Court  of  Criminal  Appeal  on  any  such  appeal  Determina- 
against  conviction  shall  allow  the  appeal  if  they  think  that  the  verdict  tion  of  appeals 
of  the  jury  should  be  set  aside  on  the  ground  that  it  is  unreasonable  ln  ordinary 
or   cannot   be    supported   having  regard   to  the   evidence,   or  that  cases- 
the  judgment  of   the  Court  before  whom  the  appellant    was   con- 
victed should  be  set  aside  on  the  ground  of  a  wrong  decision  of  amr 
question  of  law  or  that  on  any  ground  there  was  a  miscarriage  of 
justice,  and  in  any  other  case  shall  dismiss  the  appeal : 
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4G  &  47  Vict. 
c.  38. 
Re-vesting 
and  restitu- 
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conviction. 
56  &  57  Vict. 
c.  71. 


Provided  that  the  Court  may,  notwithstanding  thai  they  arc  <>f 
opinion  that  the  point  raised  in  the  appeal  might  be  decided  in 
favour  of  the  appellant,  dismiss  the  appeal  if  they  consider  that  no 
substantia]  miscarriage  of  justice  lias  actually  occurred. 

(2)  Subject  to  the  Bpecial  provisions  of  this  Act,  the  Court  of 
Criminal  Appeal  shall,  if  they  allow  an  appeal  againsl  conviction, 
quash  the  conviction  and  direct  a  judgment  and  verdict  of  acquittal 
to  be  entered. 

(3)  On  an  appeal  against  sentence  the  Court  of  Criminal  Appeal 
shall,  if  they  think  that  a  different  sentence  should  have  been  passed, 
(piash  the  sentence  passed  at  the  trial,  and  pass  such  other  sentence 
warranted  in  law  by  the  verdict  (whether  more  or  less  Bevere)  in 
substitution  therefor  as  they  think  ought  to  have  been  passed,  and 
in  any  other  case  shall  dismiss  the  appeal. 

Sect.  5. — (1)  If  it  appears  to  the  Court  of  Criminal  Appeal  that 
an  appellant,  though  not  properly  convicted  on  some  count  or  pari 
of  the  indictment,  has  been  properly  convicted  on  some  other  count 
or  part  of  the  indictment,  the  Court  may  either  affirm  the  sentence 
passed  on  the  appellant  at  the  trial,  or  pass  such  sentence  in  sub- 
stitution therefor  as  they  think  proper,  and  as  may  be  warranted  in 
law  by  the  verdict  on  the  count  or  part  of  the  indictment  on  which 
the  Court  consider  that  the  appellant  has  been  properly  convicted. 

(2)  Where  an  appellant  has  been  convicted  of  an  offence  and  the 
jury  could  on  the  indictment  have  found  him  guilty  of  some  other 
offence,  and  on  the  finding  of  the  jury  it  appears  to  the  Court  of 
Criminal  Appeal  that  the  jury  must  have  been  satisfied  of  facts  which 
proved  him  guilty  of  that  other  offence,  the  Court  may,  instead  of 
allowing  or  dismissing  the  appeal,  substitute  for  the  verdict  found 
by  the  jury  a  verdict  of  guilty  of  that  other  offence,  and  pass  such 
sentence  in  substitution  for  the  sentence  passed  at  the  trial  as  may 
be  warranted  in  law  for  that  other  offence,  not  being  a  sentence  of 
greater  severity. 

(3)  Where  on  the  conviction  of  the  appellant  the  jury  have  found 
a  special  verdict,  and  the  Court  of  Criminal  Appeal  consider  that  a 
wrong  conclusion  has  been  arrived  at  by  the  Court  before  which 
the  appellant  has  been  convicted  on  the  effect  of  that  verdict,  the 
Court  of  Criminal  Appeal  may,  instead  of  allowing  the  appeal,  order 
such  conclusion  to  be  recorded  as  appears  to  the  Court  to  be  in  law 
required  by  the  verdict,  and  pass  such  sentence  in  substitution  for 
the  sentence  passed  at  the  trial  as  may  be  warranted  in  law. 

(4)  If  on  any  appeal  it  appears  to  the  Court  of  Criminal  Appeal 
that,  although  the  appellant  was  guilty  of  the  act  or  omission 
charged  against  him,  he  was  insane  at  the  time  the  act  was  done  or 
omission  made  so  as  not  to  be  responsible  according  to  law  for  his 
actions,  the  Court  may  quash  the  sentence  passed  at  the  trial  and 
order  the  appellant  to  be  kept  in  custody  as  a  criminal  lunatic  under 
the  Trial  of  Lunatics  Act,  1883,  in  the  same  manner  as  if  a  special 
verdict  had  been  found  by  the  jury  under  that  Act. 

Sect.  6.  The  operation  of  any  order  for  the  restitution  of  any 
property  to  any  person  made  on  a  conviction  on  indictment,  and  the 
operation  in  case  of  any  such  conviction,  of  the  provisions  of  sub- 
section (1)  of  section  twenty-four  of  the  Sale  of  Goods  Act,  1893,  as 
to  the  re-vesting  of  the  property  in  stolen  goods  on  conviction,  shall 
(unless  the  Coiu't  before  whom  the  conviction  takes  place  direct  to 
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the  contrary  in  any  case  in  which,  in  their  opinion,  the  title  to  the 
property  is  not  in  dispute)  be  suspended — 

(a)  in  any  case  until  the  expiration  of  ten  days  after  the  date  of 

the  conviction  ;   and 

(b)  in  cases  where  notice  of  appeal  or  leave  to  appeal  is  given 

within   ten  days  after  the   date    of   conviction,    until  the 

determination  of  the  appeal ; 
and  in  cases  where  the  operation  of  any  such  order,  or  the  operation 
of  the  said  provisions,  is  suspended  until  the  determination  of  the 
appeal,  the  order  or  provisions,  as  the  case  may  be,  shall  not  take 
effect  as  to  the  property  in  question  if  the  conviction  is  quashed  on 
appeal.  Provision  may  be  made  by  rules  of  court  for  securing  the 
safe  custody  of  any  property,  pending  the  suspension  of  the  operation 
of  any  such  order  or  of  the  said  provisions. 

(2  /  The  Court  of  Criminal  Appeal  may  by  order  annul  or  vary  any 
order  made  on  a  trial  for  the  restitution  of  any  property  to  any 
person,  although  the  conviction  is  not  quashed ;  and  the  order,  if 
annulled,  shall  not  take  effect,  and,  if  varied,  shall  take  effect  as  so 
varied. 

PROCEDURE. 

Sect.  7. — (1)  Where  a  person  convicted  desires  to  appeal  under  Time  for 
this  Act  to  the  Court  of  Criminal  Appeal,  or  to  obtain  the  leave  of  appealing, 
that  Court  to  appeal,  he  shall  give  notice  of  appeal  or  notice  of  his 
application  for  leave  to  appeal  in  such  manner  as  may  be  directed 
by  rules  of  court  within  ten  days  of  the  date  of  conviction :  Such 
rules  shall  enable  any  convicted  person  to  present  his  case  and  his 
argument  in  writing  instead  of  by  oral  argument  if  ho  so  desires. 
Any  case  or  argument  so  presented  shall  be  considered  by  the  Court. 

Except  in  the  case  of  a  conviction  involving  sentence  of  death,  the 
time  within  which  notice  of  appeal  or  notice  of  an  application  for 
leave  to  appeal  may  be  given,  may  be  extended  at  any  time  by  the 
Court  of  Criminal  Appeal. 

(2)  In  the  case  of  a  conviction  involving  sentence  of  death  or 
corporal  punishment — 

(a)  the  sentence  shall  not  in  any  case  be  executed  until  after  the 

expiration  of  the  time  within  which  notice  of  appeal  or  of 
an  application  for  leave  to  appeal  may  be  given  under  this 
section ;  and 

(b)  if  notice  is  so  given,  the  appeal  or  application  shall  be  heard 

and  determined  with  as  much  expedition  as  practicable, 
and  the  sentence  shall  not  be  executed  until  after  the 
determination  of  the  appeal,  or,  in  cases  where  an  applica- 
tion for  leave  to  appeal  is  finally  refused,  of  the  application. 

Sect.   8.    The   judge    or   chairman   of   any   Court   before   whom    a  Judge's  notes 
person  is  convicted  shall,  in  the  case  of  an  appeal  under  this  Act  an(i  report  to 
against  the  conviction  or  against  the  sentence,  or  in  the  case  of  an       furnished 
application  for  leave  to  appeal  under  this  Act,  i'urnish  to  the  registrar, 
in  accordance  with  rules  of  court,  his  notes  of  the  trial ;  and  shall  also 
furnish  to  the  registrar  in  accordance  with  rules  of   court  a  report 
giving  his  opinion  upon  the  case  or  upon  any  point  arising  in  the 
case. 

S.M.  L 
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Sect.  9.  For  the  purposes  of  this  Act,  the  Courl  of  Criminal  Appi  al 
may,  if  they  think  i1  necessary  or  expedienl  in  the  interest  of  justice, — 

(a)  qrder  the  production  of  anj  document,  exhibit,  or  other  thing 
aected  \\  itli  tlio  proceedings,  the  production  of  which 
appears  to  them  necessary  for  the  determination  of  the 
case ;  and 

(li)  if  they  think  lit  order  any  witnesses  who  would  have  been 
compellable  witnessi  sat  the  trial  to  attend  and  be  examined 
before  the  Court,  Avhether  they  were  or  were  no1  called  at 
the  trial,  or  order  the  examination  of  any  such  witnesses  to 
be  conducted  in  manner  provided  by  rules  of  court  before 
any  judge  of  the  Court  or  before  any  officer  of  the  Court  or 
justice  of  the  peace  or  other  person  appointed  by  the  Court 
for  the  purpose,  and  allow  the  admission  of  any  depositions 
so  taken  as  evidence  before  the  Court ;  and 

(c)  if  they  thi&k  fit   receive   the  evidence,  if  tendered,  of   any 

witness  (including  the  appellant)  who  is  a  competent  but 
not  compellable  witness,  and,  if  the  appellant  makes  an 
application  for  the  purpose,  of  the  husband  or  wife  of  the 
appellant,  in  cases  where  the  evidence  of  the  husband  or 
wife  could  not  have  been  given  at  the  trial  except  on  such 
an  application  ;  and 

(d)  where  any  question  arising  on  the  appeal  involves  prolonged 

examination  of  documents  or  accounts,  or  any  scientific  or 
local  investigation,  which  cannot  in  the  opinion  of  the 
Court  conveniently  be  conducted  before  the  Court,  order 
the  reference  of  the  question  in  manner  provided  by  rules 
of  Court  for  inquiry  and  report  to  a  special  commissioner 
appointed  by  the  Court,  and  act  upon  the  report  of  any 
such  commissioner  so  far  as  they  think  fit  to  adopt  it ;  and 

(e)  appoint  any  person  with  special  expert  knowledge  to  act  as 

assessor  to  the  Court  in  any  case  where  it  appears  to  the 
Court  that  such  special  knowledge  is  required  for  the 
proper  determination  of  the  case  ; 
and  exercise  in  relation  to  the  proceedings  of  the  Court  any  other 
powers  which  may  for  the  time  being  be  exercised  by  the  Court  of 
Appeal  on  appeals  in  civil  matters,  and  issue  any  warrants  necessary 
for  enforcing  the  orders  or  sentences  of  the  Court :  Provided  that  in 
no  case  shall  any  sentence  be  increased  by  reason  of  or  in  considera- 
tion of  any  evidence  that  was  not  given  at  the  trial. 

Sect.  10.  The  Court  of  Criminal  Appeal  may  at  any  time  assign 
to  an  appellant  a  solicitor  and  counsel  or  counsel  only  in  any  appeal 
or  proceedings  preliminary  or  incidental  to  an  appeal  in  which,  in 
the  opinion  of  the  Court,  it  appears  desirable  in  the  interests  of 
justice  that  the  appellant  should  have  legal  aid,  and  that  he  has  not 
sufficient  means  to  enable  him  to  obtain  that  aid. 

Sect.  11. — (1)  An  appellant,  notwithstanding  that  he  is  in  custody, 
shall  be  entitled  to  be  present,  if  he  desires  it,  on  the  hearing  of  his 
appeal,  except  where  the  appeal  is  on  some  ground  involving  a 
question  of  law  alone,  but,  in  that  case  and  on  an  application  for 
leave  to  appeal  and  on  any  proceedings  preliminary  or  incidental  to 
an  appeal,  shall  not  be  entitled  to  be  present,  except  where  rules  of 
court  provide  that  he  shall  have  the  right  to  be  present,  or  where 
the  Court  gives  him  leave  to  be  present. 
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(2)  The  power  of  the  Court  to  pass  any  sentence  under  this  Act 
may  be  exercised  notwithstanding  that  the  appellant  is  for  any 
reason  not  present. 

Sect.  12.  It  shall  be  the  duty  of  the  Director  of  Public  Prosecu-  Duty  of 
tions  to   appear  for  the   Crown  on  every  appeal  to  the  Court  of  p11je1,?t0p 
Criminal  Appeal  under  this  Act,  except  so  far  as  the  solicitor  of  a  cutions_ 
Government  department,  or  a  private  prosecutor  in  the  case  of  a 
private  prosecution,  undertakes  the  defence  of  the  appeal,  and  the 
Prosecution  of  Offences  Act,  1879,  shall  apply  as  though  the  duty  of  42  &  43  Vict, 
the  Director  of  Public  Prosecutions  under  this  section  were  a  duty  c.  22. 
under  section  two  of  that  Act,  and  provision  shall  be  made  by  rules 
of  court  for  the  transmission  to  the  Director  of  Public  Prosecutions 
of  all  such  documents,  exhibits,  and  other  things  connected  with  the 
proceedings  as  he  may  require  for  the  purpose  of  his  duties  under 
this  section. 

Sect.  13. — (1)  On  the  hearing  and  determination  of  an  appeal  or  Costs  of 
any  proceedings  preliminary  or  incidental  thereto  under  this  Act  no  appeal, 
costs  shall  be  allowed  on  either  side. 

(2)  The  expenses  of  any  solicitor  or  counsel  assigned  to  an  appel- 
lant under  this  Act,  and  the  expenses  of  any  witnesses  attending  on 
the  order  of  the  Court  or  examined  in  any  proceedings  incidental  to 
the  appeal,  and  of  the  appearance  of  an  appellant  on  the  hearing  of 
his  appeal  or  on  any  proceedings  preliminary  or  incidental  to  the 
appeal,  and  all  expenses  of  and  incidental  to  any  examination  of 
witnesses  conducted  by  any  person  appointed  by  the  Court  for  the 
purpose,  or  any  reference  of  a  question  to  a  special  commissioner 
appointed  by  the  Court,  or  of  any  person  appointed  as  assessor  to  the 
Court,  shall  be  defrayed,  up  to  an  amount  allowed  by  the  Court,  but 
sub j  ect  to  any  regulations  as  to  rates  and  scales  of  payment  made  by 
the  Secretary  of  State,  in  the  same  manner  as  the  expenses  of  a 
prosecution  in  cases  of  felony. 

Sect.  14. — (1)  An  appellant  who  is  not  admitted  to  bail  shall,  Admission  of 
pending  the  determination  of  his  appeal,  be  treated  hi  such  manner  appellant  to 
as  may  be  directed  by  prison  rules  within  the  meaning  of  the  Prison  bai '  an    , 
Act,  1898.  attending 

(2)  The  Court  of  Criminal  Appeal  may,  if  it  seems  fit,  on  the  Court, 
application  of  an  appellant,  admit  the  appellant  to  bail  pending  the  61  &  62  Vict. 
determination  of  his  appeal.  c.  41. 

(3)  The  time  during  which  an  appellant,  pending  the  determina- 
tion of  his  appeal,  is  admitted  to  bail,  and  subject  to  any  directions 
which  the  Court  of  Criminal  Appeal  may  give  to  the  contrary  on  any 
appeal,  the  time  during  which  the  appellant,  if  in  custody,  is 
specially  treated  as  an  appellant  under  this  section,  shall  not  count 
as  part  of  any  term  of  imprisonment  or  penal  servitude  under  his 
sentence,  and,  in  the  case  of  an  appeal  under  this  Act,  any  imprison- 
ment or  penal  servitude  under  the  sentence  of  the  appellant, 
whether  it  is  the  sentence  passed  by  the  Court  of  trial  or  the  sentence 
passed  by  the  Court  of  Criminal  Appeal,  shall,  subject  to  any 
directions  which  may  be  given  by  the  Court  as  aforesaid,  be  deemed 
to  be  resumed  or  to  begin  to  run,  as  the  case  requires,  if  the 
appellant  is  in  custody,  as  from  the  day  on  which  the  appeal  is 
determined,  and,  if  he  is  not  in  custod}r,  as  from  the  day  on  which 
he  is  received  into  prison  under  the  sentence. 

l2 
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(4)  Where  a  case  is  stated  under  the  Crown  Cases  Act,  1848,  this 
•  u  shall  apply  to  the  person  in  relation  to  whose  conviction  the 
case  is  stated  as  it  applies  to  an  appellant. 

(o  Provision  shall  be- made  by  prison  rules  within  the  meaning 
of  the  Prison  Act,  1898,  for  the  manner  in  which  an  appellant,  when 
in  custody,  is  to  bo  brought  to  any  placo  at  which  he  is  entitled  to 
be  present  for  the  purposes  of  this  Act,  or  to  any  place  to  which  the 
Court  of  Criminal  Appeal  or  any  judge  thereof  may  order  him  to  be 
taken  for  the  purpose  of  any  proceedings  of  that  Court,  and  for  the 
manner  in  which  lie  is  to  be  kept  in  custody  while  absent  from  prison 
for  the  purpose;  and  an  appellant  whilst  in  custody  in  accordance 
with  those  rules  shall  be  deemed  to  be  in  legal  custody. 

Sect.  15. — (1)  The  registrar  shall  take  all  necessary  steps  for 
obtaining  a  hearing  under  this  Act  of  any  appeals  or  applications, 
notice  of  which  is  given  to  him  under  this  Act,  and  shall  obtain  and 
lay  before  the  Court  in  proper  form  all  documents,  exhibits,  and  other 
things  relating  to  the  proceedings  in  the  Court  before  which  the 
appellant  or  applicant  was  tried  which  appear  necessary  for  the 
proper  determination  of  the  appeal  or  application. 

(2)  If  it  appears  to  the  registrar  that  any  notice  of  an  appeal 
against  a  conviction  purporting  to  be  on  a  ground  of  appeal  which 
involves  a  question  of  law  alone  does  not  show  any  substantial 
ground  of  appeal,  the  registrar  may  refer  the  appeal  to  the  Court  for 
summary  determination,  and,  where  the  case  is  so  referred,  the 
Court  may,  if  they  consider  that  the  appeal  is  frivolous  or  vexatious, 
and  can  be  determined  without  adjourning  the  same  for  a  full 
hearing,  dismiss  the  appeal  summarily,  without  calling  on  any 
persons  to  attend  the  hearing  or  to  appear  for  the  Crown  thereon. 

(3)  Any  documents,  exhibits,  or  other  things  connected  with  the 
proceedings  on  the  trial  of  any  person  on  indictment,  who,  if  con- 
victed, is  entitled  or  may  be  authorised  to  appeal  under  this  Act, 
shall  be  kept  in  the  custody  of  the  Court  of  trial  in  accordance  with 
rules  of  court  made  for  the  purpose,  for  such  time  as  may  be  pro- 
vided by  the  rules,  and  subject  to  such  power  as  may  be  given  by 
the  rules  for  the  conditional  release  of  any  such  documents,  exhibits, 
or  things  from  that  custody. 

(4)  The  registrar  shall  furnish  the  necessary  forms  and  instructions 
in  relation  to  notices  of  appeal  or  notices  of  application  under  this 
Act  to  any  person  who  demands  the  same,  and  to  officers  of  Courts, 
governors  of  prisons,  and  such  other  officers  or  persons  as  he  thinks 
fit,  and  the  governor  of  a  prison  shall  cause  those  forms  and 
instructions  to  be  placed  at  the  disposal  of  prisoners  desiring  to 
appeal  or  to  make  any  application  under  this  Act,  and  shall  cause 
any  such  notice  given  by  a  prisoner  in  his  custody  to  be  forwarded 
on  behalf  of  the  prisoner  to  the  registrar. 

(5)  The  registrar  shall  report  to  the  Court  or  some  judge  thereof 
any  case  in  which  it  appears  to  him  that,  although  no  application 
has  been  made  for  the  purpose,  a  solicitor  and  counsel  or  counsel 
only  ought  to  be  assigned  to  an  appellant  under  the  powers  given  to 
the  Court  by  this  Act. 

Sect.  16. — (1)  Shorthand  notes  shall  be  taken  of  the  proceedings 
at  the  trial  of  any  person  on  indictment  who,  if  convicted,  is  entitled 
or  may  be  authorised  to  appeal  under  this  Act,  and  on  any  appeal  or 
application   for  leave  to  appeal  a  transcript  of  the  notes  or  any 
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part  thereof  shall  be  made  if  the  registrar  so  directs,  and  furnished 
to  the  registrar  for  the  use  of  the  Court  of  Criminal  Appeal  or  any 
judge  thereof:  Provided  that  a  transcript  shall  be  furnished  to  any 
party  interested  upon  the  payment  of  such  charges  as  the  Treasury 
may  fix. 

(2)  The  Secretary  of  State  may  also,  if  he  thinks  fit  in  any  case, 
direct  a  transcript  of  the  shorthand  notes  to  be  made  and  furnished 
to  him  for  his  use. 

(3)  The  cost  of  taking  any  such  shorthand  notes,'  and  of  any 
transcript  where  a  transcript  is  directed  to  be  made  by  the  registrar 
or  by  the  Secretary  of  State,  shall  be  defrayed,  in  accordance  with 
scales  of  payment  fixed  for  the  time  being  by  the  Treasury,  out  of 
moneys  provided  by  Parliament,  and  rules  of  court  may  make  such 
provision  as  is  necessary  for  securing  the  accuracy  of  the  notes  to  be 
taken  and  for  the  verification  of  the  transcript. 

Sect.  17.  The  powers  of  the  Court  of  Criminal  Appeal  under  this  Powers 
Act  to  give  leave  to  appeal,  to  extend  the  time  within  which  notice  which  may 
of  appeal  or  of  an  application  for  leave  to  appeal  may  be  given,  to  b^  ^[ud^e* 
assign  legal  aid  to  an  appellant,  to  allow  the  appellant  to  be  present  ot-  the  Court, 
at  any  proceedings  in  cases  where  he  is  not  entitled  to  be  present 
without  leave,  and  to  admit  an  appellant  to  bail,  may  be  exercised 
by  any  judge  of  the  Court  of  Criminal  Appeal  in  the  same  manner 
as  they  may  be  exercised  by  the  Court,  and  subject  to  the  same  pro- 
visions ;  but,  if  the  judge  refuses  an  application  on  the  part  of  the 
appellant  to  exercise  any  such  power  in  his  favour,  the  appellant 
shall  be  entitled  to  have  the  application  determined  by  the  Court  of 
Criminal  Appeal  as  duly  constituted  for  the  hearing  and  determining 
of  appeals  under  this  Act. 

Sect.  18  provides  for  the  making  of  rules  of  court  for  the  pur-  Rules  of 
poses  of  this  Act,  but  it  is  not  anticipated  that  they  will  be  published  court. 
in  time  for  their  inclusion  in  this  edition. 

Supplemental. 

Sect.  19.  Nothing  in  this  Act  shall  affect  the  prerogative  of  mercy,  Prerogative 
but  the  Secretary  of  State  on  the  consideration  of  any  petition  for  of  mercy, 
the  exercise  of  His  Majesty's  mercy,  having  reference  to  the  convic- 
tion of  a  person  on  indictment  or  to  the  sentence  (other  than  sentence 
of  death)  passed  on  a  person  so  convicted,  may,  if  he  thinks  fit,  at 
any  time  either — 

(a)  refer  the  whole  case  to  the  Court  of  Criminal  Appeal,  and  the 

case  shall  then  be  heard  and  determined  by  the  Court  of 
Criminal  Appeal  as  in  the  case  of  an  appeal  by  a  person 
convicted  ;  or 

(b)  if  he  desires  the  assistance  of  the  Court  of  Criminal  Appeal  on 

any  point  arising  in  the  case  with  a  view  to  the  determina- 
tion of  the  petition,  refer  that  point  to  the  Court  of  Criminal 
Appeal  for  their  opinion  thereon,  and  the  Court  shall  con- 
sider the  point  so  referred  and  furnish  the  Secretary  of 
State  with  their  opinion  thereon  accordingly. 

Sect.  20. —  (1)  Writs  of  error,  and  the  powers  and  practice  now  Criminal 
existing  in  the  High  Court  in  respect  of  motions  for  new  trials  or  informations, 
the  granting  thereof  in  criminal  cases,  are  hereby  abolished.  th° CffiUh  m 

Court,  &c. 
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(2)  This  Act  shall  apply  in  the  case  of  convictions  on  criminal 
informal  inns  and  coroners'  inquisitions  *  *  *  but  shall  not  apply  in 
the  case  of  convictions  on  indictments  or  inquisitions  charging  any 
peer  or  peeress,  or  other  person  claiming  the  privilege  of  peerage, 
with  any  offence  nol  now  Lawfully  triable  by  a  Courl  of  Assize. 

(3)  Notwithstanding  anything  in  any  other  Act,  an  appeal  shall 
lie  from  a  conviction  on  indictmenl  at  common  law  in  relation  to  the 
non-repair  or  obstruction  of  any  highway,  public  bridge,  or  navigable 
river  in  whatever  Court  the  im  is  tried,  in  all  respects  as 
though  the  conviction  were  a  verdicl  in  a  civil  art  ion  tried  at  Assizes, 
and  shall  not  lie  under  this  Act. 

I  All  jurisdiction  and  authority  under  the  Crown  Cases  Act, 
1848,  in  relation  to  questions  of  law  arising  in  criminal  trials  which 
is  transferred  to  the  judges  of  the  High  Court  by  section  forty-seven 
of  the  Supreme  Court  of  Judicature  Act,  1873,  shall  be  vested  in  the 
Court  of  Criminal  Appeal  under  this  Act,  and  in  any  case  where  a 
person  convicted  appeals  under  this  Act  against  his  conviction  on 
any  ground  of  appeal  which  involves  a  question  of  law  alone,  the 
Court  of  Criminal  Appeal  may,  if  they  think  fit,  decide  that  the 
procedure  under  the  Crown  Cases  Act,  1848,  as  to  the  statement  of  a 
case  should  be  followed,  and  require  a  case  to  be  stated  accordingly 
under  that  Act  in  the  same  manner  as  if  a  question  of  law  had  been 
reserved  ('). 

By  sect.  1  (6)  If  in  any  case  the  Director  of  Public  Prosecutions 
or  the  prosecutor  or  defendant  obtains  the  certificate  of  the  Attorney- 
General  that  the  decision  of  the  Court  of  Criminal  Appeal  involves 
a  point  of  law  of  exceptional  public  importance,  and  that  it  is 
desirable  in  the  public  interest  that  a  further  appeal  should  be 
brought,  he  may  appeal  from  that  decision  to  the  House  of  Lords, 
but  subject  thereto  the  determination  by  the  Court  of  Criminal 
Appeal  of  any  appeal  or  other  matter  which  it  has  power  to  deter- 
mine shall  be  final,  and  no  appeal  shall  lie  from  that  Court  to  any 
other  Court. 


(')  It  will  be  seen  that  this  section  applies  the  Crown  Cases  Act,  lis  is,  to  criminal 
trials  in  the  K.  B.  D.,  which  was  not  formerly  the  case. 
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CRIMINAL    INFORMATIONS. 

{Rules  35—39,  79,  83,  84.) 

A  criminal  information  is  an  accusation  or  complaint  exhibited 
in  the  King's  Bench  Division  against  some  person  for  any  criminal 
offence  except  treason  felony.  It  is  derived  from  the  common 
law,  and  differs  from  an  indictment  in  this,  that  the  latter  is  an 
accusation  found  by  the  grand  jury  on  their  oaths,  whereas  an 
information  is  merely  the  suggestion  to  the  Court  of  the  officer  who 
exhibits  it  (J). 

Criminal  informations  are  of  two  kinds — 

1.  Those  filed  by  the  Attorney- General  ex  officio,  the  objects  of 
which  are  such  enormous  misdemeanours  as  peculiarly  tend  to 
disturb  or  endanger  the  Government,  or  to  molest  or  affront  the 
sovereign  in  the  regular  discharge  of  the  royal  functions.  Such  a 
power  is  given  to  the  Crown  in  order  that  there  might  be  an 
immediate  prosecution  in  cases  where  delay  might  be  fatal  (2) . 

The  Attorney-General  may  file  such  informations  in  his  own 
discretion  without  any  leave  of  the  Court. 

2.  Those  filed  by  the  King's  Coroner  or  Attorney  in  cases  of 
any  gross  and  notorious  misdemeanours  not  peculiarly  tending  to 
disturb  the  Government,  but  which,  on  account  of  their  magnitude 
or  pernicious  example,  deserve  the  most  public  animadversion  (3). 

By  4  &  5  Will.  &  M.  c.  18,  the  King's  Coroner  and  Attorney 
is  restrained  from  exhibiting,  receiving,  or  filing  any  criminal 
information  without  express  order  to  be  given  by  the  Court  of 
King's  Bench  in  open  Court,  and  this  restriction  is  now  also 
incorporated  in  R.  35,  infra.  As  proceedings  may  be  had  by 
indictment  for  any  offences  for  which  a  criminal  information  may 
be  filed,  the  latter  course  is  seldom  pursued,  except  by  persons  in 
some  public  office  or  position  or  when  the  offence  is  considerable. 

(')  The  word  "indictment"  in  any  Act  is  not  Biifficient  to  include  these  in- 
formations.    M.  v.  Slator,  8  Q.  B.  D.  2G7. 

(2)  4  Bl.  325. 

(3)  4  Black.  Com.  c.  23,  s.  3. 
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Discretion.  The  leave  to  file  informations  by  the  King's  Coroner  and  Attorney- 

is,  since  that  statute,  entirely  in  the  discretion  of  the  Court ;  and 
the  Court  always  considers  it  as  a  summary  extraordinary  remedy 
depending  entirely  on  their  discretion  (1).  It  will  not  be  granted 
unless  the  offence  be  of  a  very  serious  nature ;  where  the  injury 
sustained  is  of  a  light  or  trivial  character,  the  party  will  be 
left  to  his  remedy  by  action  or  indictment  (2)  ;  nor  where  the 
defendant  is  very  poor  (3)  and  in  low  circumstances  (4)  ;  the  pro- 
secutor must  apply  promptly,  or  else  satisfactorily  account  for  the 
delay  (5).  lie  must  come  into  Court  with  clean  hands,  and  free 
from  blame  with  regard  to  the  transaction  (6).  lie  must  not  have 
taken  the  law  into  his  own  hands,  or  have  attempted  to  retaliate 
by  libellous  attacks  or  otherwise  (7).  In  one  case  where  a  prose- 
cutor, after  the  granting  of  the  rule  nisi,  published  a  libellous 
attack  on  the  defendant,  the  rule  was  discharged  (8).  The  prose- 
cutor must  prove  his  entire  innocence  of  everything  imputed  to  him, 
and  he  must  produce  to  the  Court  such  legal  evidence  (n)  of  the  guilt 
of  the  defendant  as  would  warrant  a  grand  jury  in  finding  a  true 
bill,  otherwise  he  will  be  left  to  his  ordinary  remedy  by  an  action 
or  indictment.  He  must  not  have  taken  any  other  means  of 
redress  either  by  civil  or  criminal  proceedings  (1U),  or  even  by 
appealing  to  public  opinion  through  the  press  (n).  If  an  action  be 
commenced  for  the  same  matter,  the  Court  will  not  pass  sentence 
in  a  criminal  matter  (12)  ;  but  in  one  case,  where  the  prosecutor 
gave  the  defendant  into  custody  at  the  moment  of  his  committing 
an  assault,  and  did  not  follow  it  up  by  a  prosecution,  it  was  held 
that  the  prosecutor  could  not  be  considered  as  having  "  elected  his 
remedy "  in  the  first  instance,  so  as  to  preclude  himself  from 
moving  for  an  information  (13). 

A  criminal  information  will  be  granted  in  any  case  of  serious  mis- 
demeanour, but  those  most  frequently  occurring  are  as  follows  : — 

(')  R.  v.  Jolliffe,  4  T.  R.  285;  R.  v.  Robinson,  1  ^V.  Bl.  542. 

(-)  2  Barnard.  87,  116;  R.  v.  Mead,  M.  T.  1840;  R.  v.  Lane,  Hil.  1813. 

(3)  Loft't,  155. 

(4)  R.  v.  Congleton  and  ethers,  Cald.  246. 

(5)  Anon.,  2  Barn.  166;  R.  v.  Probyn  and  another,  1  Ld.  Kcnyon,  250. 

(°)  R.  v.  Peach  and  others,   1   Burr.   548;  R.  v.   Wroughton,   3  Burr.   1683;  R.  v. 
Aunger,  28  L.  T.  630  ;  R.  v.  Eden,  Lofft,  72. 

(7)  R.  v.  Sanhey,    1  Burr.   316;  R.  v.  Larrien,  7  A.  &  E.  277;  R.  v.  Nottingham 
Journal,  9  D.  P.  C.  1042. 

(8)  R.  v.  Bates,  25th  November,  1801. 

(9)  JR.  v.  Stanger,  L.  R.  6  Q.  B.  352.     See  post,  p.  162. 

(10)  R.  v.  Marshall,  4  E.  &  B.  475;  Ex  jntrtc  Pollard,  17  T.  L.  R.  773. 
(")  R.  v.  Barrington,  Hil.  L875. 

(1!)  R.  v.  O' Gorman  Mahon,  4  A.  &  E.  575. 
(13)  R.  v.  Gwilt,  11  A.  &  E.  587. 
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(1)   libels,    (2)    against   magistrates,    (3)    offences    against   public 
justice,  (4)  offences  against  public  peace. 

(1)  For  Libels. — Criminal  informations  are  more  commonly  Libels. 
applied  for  in  libel  than  for  any  other  offence.  By  this  means  the 
prosecutor  obtains  an  early  opportunity  of  clearing  his  character 
in  a  Court  of  Justice,  for  he  must  apply  promptly,  and  he  must 
swear  to  his  entire  innocence  of  what  is  imputed  to  him  and 
specifically  deny  the  truth  of  it.  It  is  not  sufficient  that  he  should 
deny  generally,  where  the  article  complained  of  contains  a  specific 
instance  of  the  charge  (1).  But  in  JR.  v.  The  World  (2),  Cockburn, 
!L.  C.  J.,  protested  against  the  process  of  the  Court  being  used  solely 
for  the  purpose  of  vindicating  a  person's  private  chai'acter,  and  for 
extracting  an  apology  from  a  defendant  by  means  of  a  compromise. 
He  pointed  out  that  the  process  is  for  the  punishment  of  offenders 
and  for  the  suppression  of  slanderous  libels. 

It  will  be  granted  for  a  libel  reflecting  upon  a  public  body  (3),  Public 
as  the  clergy  of  a  diocese  (4),  the  justices  of  the  peace  of  a 
county  (5),  and  is  not  confined  to  persons  acting  in  a  judicial 
capacity  while  discharging  judicial  duties ;  but  the  Court  in  its 
discretion  can  grant  the  information  for  the  protection  of  persons 
who  are  discharging  public  duties  imposed  upon  them  by  statute  (6). 
The  persons  composing  the  class  must  be  certain,  else  the  infor- 
mation will  not  be  granted  ;  but  it  is  sufficient  if  the  libel  is 
upon  the  whole  of  a  definite  class  (').  In  such  cases  no  affidavit 
need  be  made  denying  the  truth  of  the  libel  imputed  (R),  Libels 
on  the  Chief  Justice  and  other  judges  of  the  superior  Court  or  upon 
a  judge  and  jury  who  have  tried  a  case  are  generally  prosecuted 
by  the  Attorney- General  ex  officio  (9). 

An  information  will  be  granted  for  libelling  a  member  of  the 
House  of  Commons  for  anything  said  or  done  by  him  in  Parlia- 
ment, and  in  such  a  case  no  affidavit  is  necessary  denying  the 
truth  of  it  (10).  The  Courts  draw  a  distinction  between  "libel" 
and  "  slander,"  and  will  only  grant  an  information  in  the  latter 

(')  R.  v.  Aunger,  12  Cox,  C.  C.  407;  23  L.  T.  630. 

(-)  13  Cox,  C.  C.  205. 

(3)  See  R.  v.  Williams,  1  St.  Tr.  (N.  S.)  at  p.  1293. 

(4)  R.  v.  Williams,  5  B.  &  Aid.  59,3 ;   1  D.  it  R.  197. 

(6)  R.  v.  Alderton  and  R.  v.  Hollou-ai/,  cited  in  R.  v.  Williams,  5  B.  &  Aid.  at 
p.  596;  R.  v.  Masters,  6  T.  L.  R.  44;  see  also  1  St.  Tr.  (N.  S.)  1347;  3  St.  Tr. 
(N.  S.)  26. 

(°)  R.  v.  Russell  and  another,  93  L.  T.  407  ;   63  J.  P.  450. 

(7)  R.  v.  Osborn,  2  Barnard.  166. 

(8)  R.  v.  Williams,  5  B.  &  Aid.  595. 

H  R.  v.  Gordon,  22  How.  St.  Tr.  177;  R.  v.  White,  1  Camp.  N.  P.  359. 
(10)  R.  v.  Ham-ell  and  Bale,  1  Doug.  387. 
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when  the  words  spoken  tend  directly  to  provoke  a  breach  of  the 
peace  (*). 

An  information  lias  been  granted  for  a  libel  on  a  mayor  calling 
him  a  fool  and  a  pnppy  with  reference  to  his  magisterial  capacity 
and  threatening  to  wring  his  nose  (2).  Also  for  a  libel  on  an  alder- 
man (3),  and  also  on  a  town  clerk  (4). 

But  a  criminal  information  will  not  be  granted  where  the 
attacks  complained  of  have  been  caused  by  intemperate  language 
in  publications  by  the  party  complaining,  though  such  latter  pub- 
lications arose  from  inquiries  made  in  pursuance  of  a  duty,  as  where 
a  clergyman  had,  in  course  of  inquiries  as  to  certain  charities  in  his 
parish,  published  pamphlets  reflecting  in  no  measured  terms  upon 
the  characters  of  his  opponents,  the  Court  discharged  the  rule  that 
he  had  obtained  in  respect  of  certain  attacks  made  upon  him  by 
way  of  recrimination  ;  but  they  intimated  that  if  the  attacks  were 
renewed  a  criminal  information  would  be  granted  (5) . 

The  Court  has  granted  an  information  for  publishing  in  a  news- 
paper the  evidence  given  before  a  coroner,  accompanied  with  com- 
ments, although  the  statement  was  correct  and  the  publisher  had 
no  malicious  motive  (G)  ;  for  it  has  been  held  to  be  libellous 
and  punishable  by  indictment  or  information  to  publish  examina- 
tions ex  parte  before  a  magistrate  or  other  officer,  as  it  tends  to 
prejudice  a  trial  ("). 

In  another  ease,  in  Ireland,  where  certain  persons  were  charged 
with  treason  felony,  and,  pending  the  preliminary  investigation 
at  the  police  office,  certain  publications  appeared  in  a  newspaper 
commenting  on  the  conduct  of  the  prisoners  calculated  to  prejudice 
the  public  mind,  a  conditional  order  was  granted  against  the 
publisher.  But  the  same  newspaper  published  a  report  of  the 
proceedings  against  the  prisoners  at  the  preliminary  investigation 
at  the  police  office,  which  investigation  terminated  in  the  committal 
of  the  prisoners.  Part  of  these  proceedings  consisted  of  statements 
of  counsel  which  were  calculated  to  prejudice  the  public  mind 
against  the  prisoners.  .  There  was  no  suggestion  that  this  publica- 
tion was  more  than  a  fair  and  bond  fide  report  of  what  actually 

(x)  Ex  parte  Chapman,  4  A.  &  E.  773;  Ex  parte  Duke  of  Marlborough,  13  L.  J. 
M.  C.  106:  5  Q.  B.  595. 

(2)  Ex  parte  The  Mayor  of  Great  Yarmouth,  1  Cox,  C.  C.  122. 

(3)  R.  v.  Staples,  Andr.  225. 

(4)  It.  v.   Waite,  1  Wils.  22. 

(5)  Ex  parte  Dr.  Molesworth,  Re  Jesse  Halt,  1  Cox,  C.  C.  344;  cf.  also  Ex  partt 
Doveton,  7  Cox,  11. 

(6)  R.  v.  Fleet,  1  B.  &  A.  379. 

(7)  R.  v.  Fisher  and  others,  2  Cam.  563. 
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took  place.     It  was  held  that  the  publication  was  privileged  and 
that  there  was  no  ground  for  a  criminal  information  (1). 

But  anything  either  written  or  spoken  publicly  prejudicial  to  a 
trial,  while  it  is  still  pending,  is  generally  treated  summarily  as 
contempt  of  Court  (2) . 

As  to  bond  fide  and  impartial  reports  of  trials  and  of  ex  parte 
applications  before  magistrates,  see  the  judgment  of  Lord  Coleridge, 
C.  J.,  in  ZTsittv.  Hales  (3). 

In  the  case  of  B.  v.  Labouehere  (4),  Lord  Coleridge  stated  the  rule  Private 
to  be  collected  from  the  more  modern  decisions  to  be  that  a  criminal  mdlvldua  s- 
information  for  libel  can  only  be  granted  at  the  suit  of  persons  who 
are  in  some  public  office  and  position,  and  not  at  the  suit  of  private 
persons,  and  that  private  character  must  be  vindicated  by  private 
action ;  and  the  learned  judge  further  said  that  he  trusted  that  in 
future  criminal  informations  would  only  be  granted  in  cases  which 
come  fairly  within  the  language  of  Blackstone  (5)  :  — 

"  The  objects  of  the  other  species  of  informations  filed  by  the 
Master  of  the  Crown  Office,  upon  the  complaint  or  relation  of  a 
private  subject,  are,  any  gross  and  notorious  misdemeanours,  riots, 
batteries,  libels,  and  other  immoralities  of  an  atrocious  kind  not 
peculiarly  tending  to  disturb  the  Government  (for  those  are  left  to 
the  care  of  the  Attorney- General),  but  which,  on  account  of  their 
magnitude  or  pernicious  example,  deserve  the  most  public  animad- 
version "  (6). 

Since  the  above  case  criminal  informations  will  no  doubt  only  be 
granted  in  cases  coming  within  the  passage  quoted  from  Blackstone, 
but  as  that  passage  is  rather  vague  some  instances  are  given  below 
showing  in  what  cases  informations  have  been  granted  (most  of 
which  are  commented  on  in  Lord  Coleridge's  judgment)  ;  but  it  is 


(')  JR.  v.  Gray,  10  Cox,  C.  C.  184. 

(2)  Onslow  and  Whalleifs  case,  L.  R.  9  Q.  B.  219  ;  Skipworth's  case,  L.  R.  9  Q.  B. 
230 ;  see  judgment  of  Wills,  J.,  in  X.  v.  Parke,  (1903)  2  K.  B.  442. 

(3)  L.  R.  3  C.  P.  D.  319  ;  cf.  also  Lewis  v.  Levy,  3  E.  B.  &  E.  537  ;  27  L.  J. 
Q.  B.  282. 

(*)  12  Q.  B.  D.  320 ;  53  L.  J.  Q.  B.  362  ;  50  L.  T.  177  ;  32  W.  R.  8G1  ;  15  Cox, 
C.  C.  415. 

(5)  Vol.  iv.  c.  23,  p.  109. 

(6)  The  rest  of  the  Court  (Denman,  Field,  Hawkins,  and  Mathew,  JJ.)  concurred 
in  that  judgment,  with  the  exception  that  Denman,  J.,  did  not  accept  the  passage 
from  Blackstone  as  heing  quite  an  exhaustive  description  of  the  cases  in  which  the 
Court  ought  to  interfere.  He  said  :  "  For  example,  if  a  newspaper  or  an  individual 
were  to  show  by  repeated  attacks,  and  by  wide  circulation  of  those  attacks,  upon  a 
private  individual,  whether  a  British  subject  or  a  foreigner,  whether  resident  in 
England  or  abroad,  a  persistent  determination  to  persecute,  as  at  present  advised 
I  should  think  it  would  be  the  duty  of  the  Court  to  protect  the  individual  by 
granting  a  rule." 
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a  settled  rule  that  when  a  party  applies  for  an  information  lie  is 
understood  to  waive  his  right  to  bring  an  action,  unless  the  Court 
should  be  of  opinion,  on  the  hearing,  that  it  is  a  proper  subject  for 
a  civil  action  and  specifically  give  him  leave  to  do  so. 

Informations  have  been  granted  for  writing  a  letter  to  a  noble- 
man threatening  to  accuse  him  of  unnatural  practices  unless  he 
should  give  the  writer  money  (:)  ;  for  accusing  a  man  for  being  a 
sharer  in  a  monopoly  which  produced  a  famine  and  killed  thirty 
thousand  people  in  the  East  Indies  (2)  ;  also  for  a  ludicrous  para- 
graph in  a  paper  giving  an  account  of  the  marriage  of  an  Irish 
peer,  a  married  man,  with  an  actress  (3)  ;  for  a  gross  libel  upon  a 
nobleman  and  his  family  (4) . 

The  Court  will  not  grant  a  criminal  information  in  cases  of 
alleged  libel  if  resorted  to  for  the  purpose  of  only  extorting  an 
apology.  All  excuses  for  the  publication,  such  as  accidental  error, 
inadvertence,  and  such  like,  should  be  promptly  made.  It  is  not 
enough  to  say,  "  We  were  misled,"  nor  is  personal  malice  material. 
To  repeat  a  malignant  scandal  is  sufficient,  and  the  Court  will  not 
sanction  a  compromise,  as  the  prosecution,  once  instituted,  must 
take  its  course  (5). 

The  Court  refuses  to  grant  criminal  informations  where  libels 
merely  are  imputations  on  the  private  character  of  the  prosecutor, 
yet,  where  they  justified  a  previous  attempt  of  assassination,  and 
pointed  at  the  prosecutor  eventually  being  assassinated,  the  Court 
refused  to  discharge  the  conditional  order  (6). 

It  will  not  be  granted  for  a  libel  upon  a  deceased  person,  on  the 
application  of  his  representative,  unless  there  are  some  incidents  in 
it  which  concern  the  public,  such  as  an  intent  to  in j  ure  the  Govern- 
ment or  an  intention  or  tendency  to  break  the  public  peace  (7). 

The  non-residence  in  this  country  of  the  applicant  is  a  very 
cogent  argument  against  the  granting  of  a  rule  (s). 

In  11.  v.  Holbrooke^),  at  a  trial  of  a  criminal  information 
against  the  proprietors  of  a  newspaper  for  libel,  it  appeared  that 
the  defendants  had  appointed  an  editor  with  a  general  authority  to 
conduct  the  literary  department  of  the  paper,  while  they  them- 

(•)  R.  v.  Dcnnison,  Lofft,  148. 

('-)  R.  v.  Murphy,  6  Went.  Prac.  449. 

(3)  R.  v.  Kinnersley,  1  W.  Black.  294. 

(4)  R.  v.  Gregory,  8  Ad.  &  Ell.  907. 

(5)  R.  v.  The  World.  13  Cox,  C.  C.  305. 
(fi)  R.  v.  Casey,  13  Cox,  310. 

'(')   U.  v.  Ensor,  :i  T.  L.  R.  366  :    /,'.  v.  Labotichere,  infra. 

/.*.  v.  labouchere,  12  Q.  B.  D.  320  ;  53  L.  J.  Q.  B.  362  ;  50  L.  T.  177. 
(9)  3  Q.  B.  D.  60;  4  Q.  B.  D.  42. 
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selves  conducted  other  departments.  The  editor  inserted  the  libel 
without  the  express  authority  or  knowledge  of  the  defendants.  It 
was  held  by  Cockburn,  C.  J.,  and  Lush,  J. — Alellor,  J.,  dissenting 
— that  the  general  authority  given  to  the  editor  was  not  per  sc 
evidence,  that  the  defendants  had  authorised  or  consented  to  the 
publication,  and  that  it  was  a  question  for  the  jury  whether  the 
publication  arose  from  any  want  of  due  care  and  caution  on  their 
part. 

A  rule  for  a  criminal  information  was  refused  for  a  libel  on  a  Post-mistress, 
post-mistress,  though  a  public  officer  within  the  Post  Office  Acts, 
alleging  that  she  had  tampered  with  letters,  Manisty,  J.,  saying 
that  there  must  be  some  special  circumstance  to  entitle  the 
applicant  to  that  remedy,  and  Hawkins,  J.,  that  the  proper  remedy 
was  by  indictment  (1). 

In  cases  of  libel  it  is  necessary  that  the  prosecutor  should 
specifically  deny  the  truth  of  the  charges  made  against  him  in  the 
libel  complained  of  (2) ,  except  where  it  is  of  such  a  vague  and 
general  nature  as  not  to  admit  of  or  require  a  distinct  denial ;  or 
where  it  is  against  a  large  public  body  of  men,  such  as  the  clergy 
of  a  diocese,  or  upon  a  peer,  or  member  of  the  House  of  Commons 
respecting  anything  said  or  done  by  him  in  Parliament  (3) . 

In  libel  cases  there  must  be  an  undertaking  on  the  part  of  the  Undertaking 
prosecutor  that  the  application  is  not  made  merely  to  extort  an  ^soTof  libel 
apology,  and  to  proceed  with  the  prosecution  in  order  to  ensure 
its  being  carried  to  its  legitimate  conclusion  (4) . 

It  is  not  necessary  before  commencing  a  criminal  prosecution  by  Order  to 
way  of  criminal  information  against  any  proprietor,  publisher  or  Pr°secu^e 
editor,  or  any  person  responsible  for  the  publication  of  a  newspaper  paper  Act 
for  any  libel  published  therein,  to  obtain  first  the  order  of  a  judge  n°  neC(  *aiJ' 
at  chambers,  under  s.  8  of  the  Law  of  Libel  Amendment  Act, 
1888  (5).     Even  s.  3  of  the  Newspaper  Libel  and   Registration 
Act,  1881  (G),  which  is  now  repealed  and  replaced  by  the  first- 
mentioned  Act,  and  which  required  in  such  cases  that  the  fiat  of 
the  director  of  public  prosecutions  should  be  first  obtained,  was 
held  not  to  apply  (7),  and  a  fortiori  it  cannot  be  necessary  first  to 

(!)  Ex  parte  The  Post-mistress  of  Littleton,  52  J.  P.  264. 

(2)  R.  v.  Annger,  28  L.  T.  630. 

(3)  Doug.  Rep.  390,  n. ;  R.  v.  Williams,  5  B.  &  Aid.  59.5 ;  see  Cole  on  Crim. 
Informations,  46. 

(*)  R.  v.  The  World,  13  Cox,  305. 
(6)  51  &  52  Vict.  c.  64. 

(6)  44  &  45  Vict.  c.  60. 

(7)  Yates  v.  Reg.,  14  Q.  B.  D.  648  ;  54  L.  J.  Q.  B.  258,  C.  A. 
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obtain  the  leave  of  a  judge  at  chambers  for  a  proceeding  which 
can  only  be  commenced  by  leave  of  the  Court. 
Against  i  >,    Magistrates. — To   warrant   an   application    for   a   criminal 

information  against  magistrates,  it  must  be  clearly  shown,  and  not 
inferred  by  affidavit,  that  they  have  acted  illegally — not  from 
mere  mistake  or  error  of  judgment,  but  from  an  unjust  oppression 
or  corrupt  motive,  amongst  which  fear  and  favour  are  generally 
included  (')  ;  but  whenever  magistrates  act  honestly  and  uprightly, 
though  they  mistake  the  law,  no  information  will  be  granted 
against  them  (-).  Therefore  the  question  for  the  Court  always  is, 
not  whether  the  act  be  found  on  investigation  to  be  strictly  right 
or  not,  but  whether  the  magistrates  have  acted  from  corrupt 
motives,  and  not  from  mistake  or  error  only  (3). 

Where  a  magistrate  grossly  abuses  his  authority  in  convicting 
anyone  improperly,  the  Court  will  grant  an  information,  provided 
the  prosecutor  swear  to  his  entire  innocence  of  the  offence,  but  not 
otherwise  (4)  ;  or  wherever  there  has  been  such  gross  misbehaviour 
in  the  magistrates  as  could  not  be  imputed  to  mistake  or  ignorance 
of  law  (5). 

Where  a  magistrate  is  guilty  of  extortion  under  colour  of  his 
office,  a  criminal  information  will  lie  (G)  ;  so  where  he  takes  upon 
himself  to  adjudicate  upon  a  matter  in  which  he  has  a  direct 
pecuniary  interest  ('). 

A  criminal  information  will  be  granted  where  a  false  return  has 
been  corruptly  made  to  a  mandamus  (8). 

A  criminal  information  will  be  granted  where  magistrates  have 
made  an  illegal  and  improper  appointment  of  overseers,  if  corrupt 
or  improper  motives  for  making  the  appointment  be  established  (9). 

It  is  seldom  a  criminal  information  will  be  granted  for  anything 
done  by  magistrates  in  sessions,  for  there  they  constitute  a  Court 
of  record.     Therefore  proof  must  be  adduced  of  their  having  acted 

0)  R.  v.  Barker,  1  East,  186  ;  S.  v.  Sainsbury,  4  T.  R.  457. 

(2)  7?.  v.  Jackson,  1  T.  R.653;  R.  v.  Saunders,  2  Cox,  C.  C.  249;  R.  v.  William- 
son and  another,  3  B.  &  Aid.  582. 

(3)  R.  v.  Borron,  3  B.  &  Aid.  432  :  Ex  parti  Fentiman,  2  Ad.  &  El.  127;  cf.  also 
11.  v.  Palmer  and  others,  2  Burr.  1 1 G "J  ;  1;.  v.  Williams,  '■)  Burr.  1317;  !!■  v.  Hann, 
3  Burr.  1716 ;  see  also  1  St.  Tr.  (N.  S.)  1347 ;  3  St.  Tr.  (N.  S.)  26. 

(*)  R.  v.  Webster,  3  T.  R.  388. 

(8)  R.  v.  Brooke  and  others,  2  T.  R.  195. 
(6)  R.  v.  Jones,  1  Wils.  7. 

(')  R.  v.  Davis,  Lofft,  62  ;  R.  v.  Whatehj,  4  Man.  &  Ry.  431. 
(b)  R.  v.  Lancashire  JJ.,  1  D.  &  R.  485. 

(9)  R.  v.  Somersetshire  JJ.,  1  D.  &  R.  443. 
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very  corruptly  indeed  (J),  or  it  must  be  shown  that  they  have  acted 
from  political  and  party  motives  (2). 

In  cases  against  magistrates  for  magisterial  misconduct,  it  is  not 
only  necessary  that  circumstances  should  be  stated  showing  that 
the  party  complained  of  acted  from  corrupt  motives,  but  the 
applicant  must  distinctly  depose  on  affidavit  to  his  belief  that  the 
defendant  was  actuated  by  such  motives,  for  the  Court  will  not 
draw  this  inference  from  a  history  of  the  proceedings  if  the 
deponent  himself  neglects  to  do  so  (3)  ;  and  if  the  complaint  be  for 
an  unjust  conviction,  the  applicant  must  also  swear  to  his  entire 
innocence  of  the  charge  (4). 

A  rule  for  a  criminal  information  was  granted  against  a  County  County  Court 
Court  judge  for  alleged  misconduct  in  his  office,  but  was  discharged  ]U  g  * 
on  the  ground  that  the  applicant  had  elected  his  remedy  (5)  by 
forwarding  a  memorial  to  the  Lord  Chancellor. 

(3)  For  Offences  against  the  Public  Justice. — Wherever  a  person  Offences 
attempts  by  undue  t:ad  improper  means  to  stifle  or  pervert  public  pub™  justice 
justice  or  bring  the  administration  of  it  into  disrepute,  the  Court 
will  grant  a  criminal  information  against  him.  Thus,  if  a  person 
compounds  a  felony  without  leave  he  may  be  punished  either  by 
indictment  or  criminal  information  (G).  Where  a  defendant  dis- 
tributed handbills  in  an  assize  town,  vindicating  his  own  conduct 
and  reflecting  on  that  of  the  prosecutor,  the  Court  granted  an 
information  against  him,  because  they  considered  that  the  defendant 
had  so  acted  with  the  express  purpose  of  influencing  the  jury  in 
his  favour  ("). 

Informations  have  been  granted  for  perjury  or  an  attempt  to 
suborn  witnesses ;  for  attempting  to  induce  witnesses  to  keep  out 
of  the  way  (8)  ;  for  a  conspiracy  to  procure  a  false  verdict  (9) . 

Also  against  the  members  of  a  corporation  who  joined  in  entering  Against  _ 
a  resolution  on  their  books  reflecting  upon  the  administration  of  coipora  lons- 
public  justice  (10). 

An  information  was  also  granted  against  commissioners  under  a  Against  com- 


missioners. 


(!)  R.  v.  SeafordJJ.,  1  W.  Bl.  432  ;  R.  v.  Shrewsbury  JJ.,  2  Barnard.  272. 

(2)  R.  v.  Phelps  and  others,  2  Ld.  Kenyon,  570. 

(3)  R.  37,  p.  162  ;  and  see  R.  v.  Jackson  and  another,  1  T.  R.  653  ;  R.  v.  Williamson 
and  another,  3  B.  &  Aid.  582  ;  Ex  parte  Fentiman,  2  A.  &  E.  127. 

(4)  R.  37,  p.  162  ;  and  see  R.  v.  Athay,  2  Burr.  653 ;  R.  v.  Webster,  3  T.  R.  388. 

(5)  R.  v.  Marshall,  4  El.  &  Bl.  475  ;  24  L.  J.  Q.  B.  202. 

(6)  Cf.  Archbold's  Criminal  Prac.  (22nd  ed.),  pp.  146  et  seq. 

(7)  R.  v.  Jolliffe,  4  T.  R.  285. 

(s)  R.  v.  Lady  Lawley,  2  Stra.  904. 

(9)  R.  v.  Ossie  and  others,  1  Saund.  300. 

(Ul)  R.  v.  Watson,  2  T.  R.  199. 
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Against 
inhabitants. 


Offences 
again  8 1 

public  peace. 


Turnpike  Act  who  exceeded   their  powers,  there  1  icing  no  other 
remedy  against  them  (1). 

Informations  have  also  been  granted  against  the  inhabitants  of  a 
county  for  non-repair  of  a  bridge  (-),  and  against  the  inhabitants 
of  a  parish  for  non-repair  of  a  road  (;i)  ;  but  in  botli  these  two  last- 
mentioned  cases  the  grand  jury,  being  interested,  had  ignored  the 
bills  of  indictment. 

(4)  Offences  against  Public  Peace. — Informations  have  been 
granted  for  gross  and  notorious  riots  (in  cases  where  the  defendants 
did  not  fall  within  the  penalties  of  the  Riot  Acts(4)),  assaults,  and 
other  misconduct,  where  it  tended  to  a  breach  of  the  peace  (:)). 

Also  for  sending  or  knowingly  delivering  a  challenge  to  fight  to 
a  judge  or  a  magistrate  for  anything  alleged  to  have  been  done  in 
the  execution  of  his  office  ;  also  for  delivering  it  to  a  person  high  in 
rank  or  high  in  office  under  Government,  or  to  a  member  of  Parlia- 
ment (6),  or  to  a  barrister  (7). 

For  unduly  enhancing  the  price  of  any  of  the  necessaries  of 
life  (8). 

For  endeavouring  to  procure  the  appointment  of  certain  persons 
to  be  overseers,  with  a  view  to  derive  a  private  advantage  (9). 

For  attempting  to  bribe  a  privy  councillor  to  procure  a 
reversionary  patent  of  an  office  which  was  grantable  by  the  King 
under  the  Great  Seal  (10). 

For  gross  cases  of  public  indecency  (n)  ;  and  in  one  case,  where  a 
person  induced  a  music-master  to  assign  his  female  apprentice  to 
him,  ostensibly  to  receive  lessons,  but  in  reality  for  prostitution, 
the  Court  granted  a  criminal  information  against  such  person,  the 
music-master,  and  the  attorney  who  prepared  the  assignment  (12). 

The  Court  will  not  turn  a  civil  into  a  criminal  remedy,  but  in  all 

cases  of  misdemeanours  of  a  gross,  notorious  or  atrocious  nature,  for 

which  an  indictment  will  lie,  the  Court  may  grant  an  information. 

For  refusing        An  information  will  lie  against  a  person  for  refusing  to  accept  a 


For  other 

oil'rliri.'S. 


(!)  It.  v.  Rogers,  2  Ld.  Kenyon,  373. 

(-)    It.  v.  Inhabitants  of  Backs,  Easter,  1827. 

(3)  It.  v.  Inhabitants  of  Upton  St.  Leonards,  10  Q.  B.  827. 

(4)  Anon.,  Lofft.  253.' 

/ '/•  parte  Chapman,  4  A.  &  E.  773. 
(■■)  It.  v.  Tounghmband,  4  N.  &  M.  850. 
(7)   /,'.  v.  Kiemey,  7  Cox.  C.  C.  6. 
(s)  It.  v.  Waddington,  1  East,  143. 

■'.    R.  v.  Jolliffc,  4  T.  R.  285  ;  H.  v.  Somersetshire  J  J.,  1  D.  &  R.  443. 
(,0)  It.  v.  Vaughan,  4  Burr.  2494. 
(")  It.  v.  Sir  Charles  Scdley,  1  Sid.  168. 
('-;   /;.  v.  Delaval,  3  Burr.  1434. 
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public   office,   such   as   mayor   of  a   borough  (l)   or   sheriff   of   a   [  Rr.  35, 36  ] 

COUllty  (2) .  to  exercise 

The  Court  will  not  grant  a  criminal  information  for  breach  of  a  pu 
public  statute  creating  a  State  offence  on  the  application  of  a 
private  person,  but  will  leave  it  to  the  law  officers  of  the  Crown 
to  deal  with  (3) . 

Procedure. 

R.  35.  With  the  exception  of  ex  officio  informations  filed  by  Not  filed 
the  Attorney-General  on  behalf  of  the  Crown  no  criminal  informa-  ^ve°U 
tion  or   information  in   the   nature    of   a  quo  warranto   shall   be 
exhibited,  received,  or  filed  at  the  Crown  Office  without  express 
order  of  the  King's  Bench  Division  in  open  Court,  nor  shall  any 
process  be  issued  upon  any  information  other  than  an  ex  officio 
information  until  the   person  procuring  such  information  to  be 
exhibited  shall  have  filed  at  the  Crown  Office  a  recognizance  in  the      [ R-  46  ] 
penalty  of  50/.   effectually  to  prosecute  such  information  and  to  zance. 
abide  by  and  observe  such  orders  as  the  Court  shall  direct,  such  recog- 
nizance to  be  entered  into  before  the  King's  Coroner  and  Attorney  . 
or  the  Master  of  the  Crown  Office,  or  a  justice  of  the  peace  of  the 
county,  borough,  or  place  in  which  the  cause  may  have  arisen. 

For  form  of  recognizance,  see  No.  27,  p.  513. 

"When  taken  before  the  King's  Coroner  and  Attorney  or  Master 
of  the  Crown  Office,  a  fee  of  10s.  must  be  paid.  For  filing,  a  further 
fee  of  2s.  6d.     (See  Scale  of  Fees,  post,  p.  585.) 

The  stamps  must  be  impressed  on  the  recognizance. 

R.  36.  No  application  shall  be  made  for  a  criminal  information  Notice  of 
against  a  justice  of  the  peace  for  misconduct  in  his  magisterial 
capacity  unless  a  notice  containing  a  distinct  statement  of  the 
grievances  or  acts  of  misconduct  complained  of  be  served  person-  [  r.  47  ] 
ally  upon  him,  or  left  at  his  residence  with  some  member  of  his 
household,  six  days  before  the  time  named  in  it  for  making  the 
application  (4). 

In  general,  in  other  cases  not  coming  within  this  ride,  it  is  not 
necessary  to  give  notice  of  an  intended  application  for  a  criminal 
information. 


(')  R.  v.  Denison,  2  Lrl.  Kenyon,  259. 

(2)  R.  v.  TFoodrow,  2  T.  R.  731  ;  and  see  R.  v.  Grosvenor,   2  Str.  1193  ;  1  Wils. 
18  ;  R.  v.  Shacklmgton,  Andr.  201,  n. 
(:!)  Ex  parte  Crawshay  v.  Lanqley,  8  Cox,  356. 
(4)  And  see  R.  v.  Beming,  5  B.  &  Ad.  666  ;  Ex  parte  Fentiman,  2  A.  &  E.  127. 
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[  R.  37  ]  It  'will  not  be  sufficient  that  six  days  have  expired  between  the 

service  of  the  notice  and  the  making  the  application  if  the  notice 
mention  an  earlier  day  ('). 

For  form  of  notice,  see  No.  29,  p.  514.  The  notice  must  be 
signed  either  by  the  party  at  whose  instance  the  application  is  to  be 
made  (being  a  party  aggrieved),  or  by  his  solicitor,  stating  himself 
to  be  solicitor  for  the  said  party. 


The  applica- 
tion. 


[  R.  48  ] 


Time. 


Affidavits. 
Title. 
Then- 
contents. 


It.  37.  The  application  for  a  criminal  information  shall  be 
made  to  a  Divisional  Court  by  a  motion  for  an  order  nisi,  within  a 
reasonable  time  after  the  offence  complained  of,  and  if  the  appli- 
cation be  made  against  a  justice  of  the  peace  for  misconduct  in  his 
magisterial  capacity,  the  applicant  must  depose  on  affidavit  to  his 
belief  that  the  defendant  was  actuated  by  corrupt  motives,  and 
further,  if  for  an  unjust  conviction,  that  the  defendant  is  innocent 
of  the  charge. 

Any  delay  in  making  the  application  must  be  accounted  for(2). 
It  was,  before  the  Judicature  Acts,  held  that  applications  against 
magistrates  must  be  made  in  the  first  or  second  term  after  the  com- 
mission of  the  alleged  offence,  sufficiently  early  to  admit  of  cause 
being  shown  in  the  same  term  (3)  ;  in  other  cases,  a  greater'  latitude 
may  be  allowed  if  the  delay  be  properly  accounted  for  (i).  Where 
the  offence  was  committed  during  a  term,  a  motion  might  be  made 
towards  the  end  of  that  term  for  a  rule  to  show  cause  in  the  next(5). 

Affidavits  in  support  of  the  application  must  be  prepared,  entitled 
"  In  the  High  Court  of  Justice,  King's  Bench  Division  "  (E.  6,  ante, 
p.  11)  only  and  not  in  any  cause  (6).  They  should  set  forth  as 
short  and  simple  a  narrative  of  the  circumstances  as  the  nature  of 
the  case  will  admit  of,  taking  care  to  comprise  sufficient  legal 
evidence  to  warrant  the  finding  of  a  bill  of  indictment  (7),  having 
regard  also  to  the  points  above  stated,  as  far  as  they  may  be 
applicable  to  the  particular  case.  They  must  connect  the  person 
complained  of  with  the  offence  by  legal  evidence  (s).  And  in  cases 
of  libel  there  should  be  a  denial  of  the  truth  of  the  charges  (9).  In 
framing  the  affidavits,  all  scandalous  or  unnecessary  imputations  on 
the  party  complained  of  should  be  carefully  abstained  from,  and 
care  should  be  taken  to  disclose  all  material  facts,  as  the  suppression 
of  the  truth  in  any  material  point,  or  the  insertion  of  any  unneces- 


&  Ad.  869  ;   1  Wils. 
C.  162;  8  Jur.  516. 


(*)  Ex  parte  Fentiman,  supra. 

{-)  R.  v.  Robinson,  1  W.  Bl.  541. 

(3)  R.  v.  Beavis  and  others,  7  T.  R.  80  ;  R.  v.  O'Meara,  4  B 
19  ;  R.  v.  Saunders,  10  Q.  B.  484  ;  R.  v.  Harris,  13  L.  J.  M. 
See  Cole  on  Grim.  Informations,  p.  43,  &c. 

(4)  R.  v.  Jollie,  4  B.  &  Ad.  867. 

(5)  R.  v.  Smith,  7  T.  R.  80. 

(6)  See  R.  v.  Robinson,  referred  to  in  R.  v.  Cole,  0  T.  R.  642. 

(7)  R.  v.  Stanger,  L.  R.  6  Q.  B.  352 ;  40  L.  J.  Q,.  B.  96 ;  R.  v.  Willett,  6  T.  R. 
294  ;  R.  v.  Younghmband,  4  N.  &  M.  850  ;  It.  v.  Baldwin,  8  A.  &  E.  168  ;  3  N.  &  P. 
342  ;  R.  v.  Williamson,  3  B.  &  Aid.  582. 

(8)  R.  v.  Stanger,  supra. 

(9)  See  R.  v.  Williams,  1  St.  Tr.  (N.  S.)  1291. 
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sary  reflections  on  the  defendant,  will  not  only  tend  to  defeat  the       [  E.  37  ] 
application,  but  will  probably  subject  the  applicant  to  the  payment 
of  the  costs  of  opposing  the  motion  ('). 

In  cases  against  magistrates,  there  must  also  be  an  affidavit  of  When  against, 
service  of   the  notice  required  by  E.  36,  supra.      Form  No.   199,  magistrates. 
p.  580,  may  be  adapted. 

The  affidavits  must  be  complete  in  all  points  in  the  first  instance, 
for  if  an  order  nisi  be  discharged  on  account  of  any  defect  or  insuffi- 
ciency in  them,  the  Court  will  not  afterwards  entertain  the  applica- 
tion on  amended  affidavits  (cf .  p.  222),  nor  can  the  defect  be  supplied 
by  any  admission  in  the  defendant's  affidavits  (2) ;  but  in  a  case 
where  a  rule  was  discharged  in  consequence  of  the  affidavits  in 
support  of  it  being  contradicted  by  an  affidavit  made  by  a  person 
who  was  afterwards  indicted  for  perjury  and  absconded,  and  his 
affidavit  was  shown  by  strong  evidence  to  be  false,  the  Court 
granted  a  second  rule  nisi  for  a  criminal  information,  which  was 
afterwards  made  absolute  (3). 

As  to  the  reception  of  affidavits  where  the  defect  is  of  a  mere  Formal 
formal  character,  see  post,  p.  470.  defects. 

When  the  application  is  against  the  printer  or  publisher  of  a 
newspaper,  the  affidavits  should  set  out  the  libel  complained  of,  the 
title  and  date  of  the  paper  in  which  it  was  published,  and  the  news- 
paper should  be  produced  and  marked  as  an  exhibit,  or  annexed  to 
an  affidavit  of  the  purchase  of  it  at  the  newspaper  office  (4). 

Newspapers  are  registered  under  the  Newspaper  Libel  and 
Registration  Act,  1881  (5).  The  register  of  proprietors  may  be 
inspected  (s.  13),  and  a  copy  of  the  entry  in,  or  an  extract  from, 
the  book  may  be  certified  by  the  registrar  or  his  deputy  for  the 
time  being  {ibid.),  which  certificate  should  be  made  an  exhibit  to  an 
affidavit  by  the  person  obtaining  it.  Such  certificate  is  made 
evidence  in  all  proceedings,  civil  or  criminal.     (Sect.  15.) 

With  the -exception  of  ex  officio  informations  filed  by  the  Attorney - 
General  on  behalf  of  the  Crown,  no  criminal  information  can  be 
exhibited,  received,  or  filed  at  the  Crown  Office  Department  without 
express  order  of  the  King's  Bench  Division  in  open  Court  (6). 

When  the  whole  case  is  made  out  by  affidavits,  counsel  must  be  ' 
instructed  to  move  for  an  order  nisi,  to  show  cause  why  an  informa- 
tion should  not  be  exhibited.  The  Court  will  not  hear  an  application 
by  a  prosecutor  in  person  (7).  The  original  affidavits  must  be  handed 
in  on  the  Crown  side,  at  the  time  the  motion  is  made,  to  be  filed, 
whether  the  motion  is  granted  or  refused. 

It  is  not  usual  for  magistrates  to  show  cause  in  the  first  instance  Magistrates 

on  receiving  notice  of  motion  under  R.  36,  ante,  p.  161 ;  but  to  wait  till  do  "J0*  aPPear 
°  '  ' x  on  the  notice 

of  motion. 
(!)  R.  v.  Wroughton  and  others,  3  Burr.   1683  ;  R.  v.  Borsm,   3  B.   &  A.  432  ; 
R.  t.  Rum,  7  A.  &  E.  193  ;  S.  C,  6  D.  P.  C.  93. 

(2)  R.  v.  Stanger,  L.  B.  6  Q.  B.  352  ;  40  L.  J.  Q.  B.  96  ;  R.  v.  Baldwin,  8  A.  &  E. 
168;  Ex  parte  Williams,  5  Jur.  1133. 

(3)  R.  v.  Eve,  5  A.  &  E.  780. 

(*)  R.  v.  Woolmer,  12  A.  &  E.  422  ;  9  L.  J.  (N.  S.)  M.  C.  92  ;  and  see  R.  v. 
Lenehan,  8  Ir.  L.  B.  215. 

(5)  44  &  45  Vict.  c.  60 ;  see  sects.  8,  9. 

(6)  B.  35,  p.  161 ;  and  see  4  &  5  Will.  &  M.  c.  18,  s.  2. 

(7)  R.  v.  Lancaster  J  J.,  1  Chit.  B.  602;  Ex  parte  Pitt,  2  D.  P.  C.  439;  Ex 
parte  Fenn,  2  D.  P.  C.  527 ;  and  see  In  re  A  Solicitor,  19  T.  L.  B.  553  ;  and  cf.  post, 
p.  223. 


Showing 
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Affidavits 
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[  B.  37  ]  the  motion  has  been  made,   and  then  to  show  cause  against  the 

order  nisi,  as  thereby  they  obtain  an  opportunity  of  seeing  the  case 
made  out  against  them. 

The  directions  to  the  prosecutor  for  drawing  up  the  order  nisi, 
service  thereof,  entry  for  hearing  are  much  the  same  as  on  man- 
damus.    {Post,  pp.  224,  225.) 

For  general  directions  to  the  defendant  as  to  preparing  to  show 
cause,  such  as  entitling  affidavits,  &c,  cf.  "  Mandamus," post,  p.  226. 

The  defendant's  affidavits  should  expressly  deny  any  corrupt 
motives  imputed  (]). 

If  the  defendant  is  conscious  of  his  innocence  of  the  charge  alleged 
against  him,  ho  should  take  care  to  deny  it  in  the  most  express  and 
comprehensive  terms,  and  not  confine  himself  to  a  mere  contradiction 
of  the  evidence  stated  by  his  accuser  (2). 

Where  a  rule  nisi  had  been  obtained  upon  an  affidavit  by  a  person 
who  deposed  that  the  defendant  confessed  the  publication  com- 
plained of,  and  the  defendant  swore  in  his  affidavit  that  he  never 
confessed  the  publication,  but  did  not  deny  it  specifically,  the  Court 
granted  an  information  (3).  The  defendant  should  set  out  (if  neces- 
sary) that  the  prosecutor  is  disentitled  by  misconduct  (see  ante, 
p.  152),  that  he  has  adopted  another  remedy  (ibid.),  that  the  defendant 
has  acted  (though  erroneously)  under  a  bond  fide  belief  of  legal 
right  (4). 
Adjournment  Should  the  defendant  be  unable  to  prepare  his  affidavits  to  show 

of  hearing.  cause  within  the  time  given  by  the  order  nisi,  he  may  move  the 

Court  to  enlarge  the  order  nisi  or  to  adjourn  the  hearing  of  the 
motion  (Ord.  Lll.  r.  7)  upon  a  short  affidavit  stating  the  grounds. 
If  the  order  nisi  be  enlarged,  it  is  generally  upon  the  undertaking 
of  the  defendant  to  appear  immediately  (5)  in  case  the  information 
shall  be  filed,  and  upon  the  terms  of  filing  affidavits  a  certain  time 
before  the  time  of  showing  cause ;  but  such  terms  will  not  be 
imposed  where  the  prosecutor  has  improperly  delayed  service  of  the 
order  nisi  (6).  The  prosecutor  may  take  copies  of  such  affidavits 
when  filed,  but  may  not  use  affidavits  in  answer  without  the  special 
leave  of  the  Court,  and  then  only  upon  any  new  matter  arising  in 
such  affidavits.     (E.  9,  p.  13  ;  and  cf.  p.  226.) 

Where  a  rule  nisi  had  been  granted  in  respect  of  a  libel  and  the 
defendants  filed  affidavits  adducing  fresh  charges  against  the  prose- 
cutors, who  had  also  brought  an  action  against  another  person  in 
respect  of  the  same  libel,  which  person  pleaded  a  justification,  the 
Court  refused  to  adjourn  the  hearing,  at  the  instance  of  the  prose- 
cutors, until  the  action  should  have  been  tried  (7). 
The  hearing.  In  addition  to  the  defences  which  may  be  raised  upon  showing 

cause  against  the  order  incidentally  referred  to  when  considering 
the  cases  on  which  informations  will  be  granted  {ante),  it  is  open  to 


(!)  R.  v.  Davie  and  others,  Dougl.  567. 

(2)  1  Chit.  Cr.  L.  860. 

(3)  It.  v.  Sharpe,  Andrews,  Rep.  384. 

(4)  It.  v.  I'arkyns,  3  B.  &  Ad.  688. 

(*)  Reg.  Gen.,  Hil.,  32  Geo.  III.,  1792  ;  and  see  R.  79. 

(6)  R.  v.  Anderson,  9  Dowl.  1041 . 

(;)  R.  v.   WilJmer  and  another,  15  Q.  B.  50. 
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the  defendant  to  show  that  the  application  is   made  too   late(').    [  Rr.  79,  83  ] 
That  he  is  a  poor  man,  in  low  circumstances  (2),  &c. 

Where,  as  in  the  case  of  a  magistrate,  the  defendant  can  show 
that  although  he  may  have  acted  illegally,  yet  he  acted  honestly  and 
candidly  without  oppression,  malice,  revenge,  or  any  had  view  or  ill 
intention  whatsoever,  the  Court  will  not  punish  him  in  this  extra- 
ordinary manner  (3). 

If  no  cause  he  shown  the  order  will  he  made  ahsolute  upon  the 
affidavit  of  service. 

Upon  the  case  coming  on,  the  affidavits  to  show  cause  are  read,  if 
necessary,  and  counsel  heard  against  the  motion,  and  then  the 
prosecutor's  counsel  in  reply ;  more  than  one  on  each  side  may  he 
heard.  If  the  order  nisi  is  discharged,  it  may  be  with  or  without 
costs,  in  the  discretion  of  the  Court.  It  is  sometimes  discharged 
upon  payment  of  costs  in  cases  where  the  Court  conceives  great 
blame  to  attach  to  the  party,  but  not  sufficient  for  a  criminal  infor- 
mation (4) ;  and  if  the  party,  will  not,  under  such  circumstances,  pay 
the  costs,  the  order  will  be  made  absolute. 

When  the  order  is  made  absolute  it  must  be  drawn  up  at  the  Order 
Crown  Office  as  in  other  cases.     It  need  not  be  served  upon  the  atsolute- 
defendant. 

Having  drawn  up  the  order,  counsel  should  be  instructed  to  draw  The  informa- 
the  information  (see  Form  No.  30,  p.  514),  which,  with  the  exception  tion. 
of  the  formal  commencement  and  conclusion,  is  precisely  the  same 
as  an  indictment  for  a  like  offence  (5).  When  drawn  it  must  be 
engrossed  on  parchment  like  an  indictment,  then  taken  to  the  Crown 
Office  and  the  signature  of  the  King's  Coroner  and  Attorney  obtained 
to  it,  and  be  there  filed  (pay  10s.  for  signature  and  2s.  6d.  for  filing 
by  stamps  impressed  thereon). 

Rr.  79.  When  any  information  is  filed  and  the  defendant  is  Process, 
under  terms  to  appear  immediately  and  does  not  enter  an  appear- 
ance, the  prosecutor  may  serve  a  notice  upon  the  defendant  to 
appear  within  five  days,  and  in  default  of  appearance  may  move 
the  Court  ex  parte  for  leave  to  enter  an  appearance  for  him,  or  if 
the  notice  was  personally  served  for  an  attachment. 

For  form  of  notice,  see  No.  46,  p.  522. 

R.  83.  When  any  indictment  has  been  found  in,  or  removed  Subpoena  to 
into,  the  King's  Bench  Division  at  the  instance  of  the  prosecutor, 
or  of  one  or  more  of   several   defendants,  the   prosecutor  may, 
instead  of  applying  for  a  warrant  under  R.  74,  75,  76,  issue  a 
writ  of  venire  facias  against  such  defendants  as  are  not  parties  to      [R.  94] 

f1)  See  ante,  p.  162. 

(-)  Lofft,  155  ;  li.  v.  Compton  and  others,  1  Cald.  21(5. 

(:!)  li.  v.  Palmer  and  another,  2  Burr.  1162. 

(4)  li.  v.  Badger  and  another,  12  L.  J.  M.  C.  66. 

(5)  Bac.  Abr.  Information,  C. 

S.M.  M 
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[  R.  84  ]  the  removal  of  the  indictment  or  defendants  under  recognizance 
to  answer,  or,  in  the  case  of  an  information,  may  issue  either  ;i 
subpoena  to  answer,  or  a  venire  facias  if  it  is  intended  to  proceed  to 
outlawry. 

Form  of  subpoena,  No.  51,  p.  525.  The  service  need  not  be 
personal.  This  writ  requires  an  appearance  to  be  entered  on  a 
day  certain.     (E.  215,  p.  304.) 

Form  of  venire  facias,  No.  52,  p.  525. 

This  rule  is  also  printed  at  p.  94,  ante,  under  "Indictments." 
Cf.  notes  thereto. 


Venire  facias. 


Attachment.         R.  84.  If  the  defendant  does  not  appear  within  four  days  after 
the  day  named  in  the  subpeena  to  answer,  the  prosecutor,  upon 
"-    '      J      tiling  an  affidavit  of  due  service  of  the  subpeena  to  answer,  may 
issue  a  writ  of  attachment. 

Form  of  affidavit  of  service  of  subpoena  to  answer,  No.  53,  p.  526  ; 
form  of  attachment,  No.  54,  p.  526. 

The  attachment  may  be  superseded  upon  an  appearance  being 
entered.     (See  "Attachment,"  post.) 

If  the  defendant  cannot  be  taken  on  the  attachment  and  it  is 
intended  to  proceed  to  outlawry,  a  venire  facias  may  be  issued. 
(E.  83,  supra,  and  88,  p.  272  ;  Form  No.  52,  p.  525 ;  and  see 
further,  "  Outlawry,"  post.) 

Should  the  case  be  of  such  gravity  as  to  make  it  necessary  to  hold 
the  defendant  to  bail,  which  is  seldom  the  case,  a  certificate  (Form 
No.  41,  p.  520)  of  one  of  the  officers  of  the  Crown  Office  may  be  had 
of  the  filing  of  the  information  and  non-appearance  of  the  defen- 
dant, or  of  his  default  in  pleading  under  E.  75,  p.  92,  upon  which 
application  may  be  made  to  a  judge  for  a  warrant  to  hold  defendant 
to  bail  (])  to  answer  the  information  under  48  Geo.  III.  c.  58.  (See 
also  ante,  p.  96.     For  form  of  warrant,  see  No.  44,  p.  521.) 

To  prevent  arrest  the  defendant  may,  as  upon  indictment  (ante, 
p.  88),  give  twenty-four  hours'  notice  of  bail  to  the  prose- 
cutor and  enter  into  a  recognizance  (Form  No.  48,  p.  523)  before  a 
judge  or  justice  of  the  peace,  with  sufficient  surety  or  sureties  to 
appear  and  answer  the  information,  and  personally  appear  at  the 
trial,  and  on  the  return  of  the  postea,  if  necessary,  for  sentence, 
and  not  to  depart  without  leave  of  the  Court.  (E.  80,  p.  93.) 
Notice  of  bail  may  be  given  either  before  or  after  the  filing  of  the 
information  ;  if  after  the  information  is  filed,  a  certificate  thereof  as 
above  must  be  obtained  from  the  Crown  Office. 

If  a  defendant  be  taken  on  a  warrant  he  must  give  twenty-four 
hours'  notice  of  bail,  and  enter  into  a  recognizance  as  above  stated. 
(E.  81,  p.  93.) 

He  may  be  called  upon  his  recognizance  in  the  like  manner  as 
stated  upon  indictment.     {Ante,  p.  97.) 


Bail  to  avoid 
arrest. 


')  n.  v.  Holt  and  others,  1843. 
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^  [ R.  84  ] 

Further  Procedure. 

The  defendant  must  enter  in  a  book  at  the  Crown  Office  an  appear-  Appearance. 
ance  to  the  information  (E.  72,  p.  91.)  This  is  done  by  the  defen- 
dant or  his  solicitor  leaving  a  memorandum  of  appearance  at  the 
Crown  Office  (Form  No.  24,  p.  512),  signed  by  the  defendant,  if  in 
person,  or  by  his  solicitor  or  agent,  if  by  solicitor.  (Fee  2s.  by 
impressed  stamp  en  memorandum.) 

By  E.  120,  p.  99,  the  defendant  may  plead  at  the  same  time  that  Pleadim:-. 
he  appears,  and  if  he  does  not  do  so,  the  prosecutor  may  serve  an 
order  to  plead  within  ten  days  next  after  service,  which  may  be  drawn 
up  at  the  Crown  Office  without  any  motion.  (E.  121,  p.  99,  and  233, 
p.  338.)  And  in  case  no  plea  shall  be  entered  within  the  time  limited, 
judgment  as  for  want  of  such  pleading  may  be  entered  at  the  open- 
ing of  the  office  on  the  next  following  morning  after  the  expiration 
of  the  time  limited,  upon  filing  an  affidavit  of  service  of  the  order 
to  plead  (Form  No.  201);  or  if  served  personally  (No.  200,  p.  580), 
unless  an  order  of  the  Court  or  a  judge  extending  such  time  shall 
have  been  obtained  and  served,  in  which  case  judgment  shall  not 
be  signed  until  the  day  after  the  expiration  of  the  time  granted 
by  such  order.     (E.  160,  p.  119.) 

By  E.  122,  time  to  plead  may  be  extended  on  application  by 
summons  to  a  judge  at  chambers,  upon  such  terms  and  for  such 
time  as  the  judge  in  his  discretion  may  think  fit. 

The  plea  is  generally  not  guilty,  which  may  be  entered  in  a  book 
at  the  Crown  Office  by  leaving  there  a  memorandum  of  entry  (No.  78, 
p.  536) ;  fee  os.  by  impressed  stamp  on  the  memorandum ;  it  need 
not  be  delivered  to  the  other  party,  though  it  may  be  advisable  to 
give  notice  that  such  plea  is  entered.  Issue  is  joined  on  such  plea, 
as  a  matter  of  course,  by  the  King's  Coroner  and  Attorney. 

As  the  practice  and  rules  relating  to  pleading  and  demurring  to 
criminal  informations  is  precisely  the  same  as  upon  indictments,  and 
has  previously  been  dealt  with,  it  is  unnecessary  to  proceed  with  the 
subject  here.     For  further  information,  see  ante,  p.  98  et  seq. 

By  4  &  5  Will.  &  M.  c.  18,  s.  6,  upon  the  demise  of  the  King  or  Demise  of 
Queen,  all  pleas  to  criminal  informations  stand  good  without  calling  the  Kino- 
upou  the  defendant  to  plead  again,  unless  the  defendant  desire  so 
to  do,  and  makes  request  to  the  Court  for  that  purpose  within  five 
months  next  after  such  demise. 

In  case  of  special  pleas  or  demurrer,  an  order  of  course  to  reply, 
rejoin,  &c,  or  join  in  demurrer,  may  be  given  in  the  same  manner 
as  a  rule  to  plead,  which  will  expire  in  eight  days  after  service 
(R.  120,  p.  99),  and  in  case  no  such  pleading  be  filed  within  the 
limited  time,  judgment  may  be  signed  as  above,  according  to  E.  160, 
p.  119.  When  issue  in  fact  is  joined,  notice  of  trial  is  to  be  given 
by  the  prosecutor.  (No.  89  or  90,  p.  540.)  If  the  prosecutor  omits 
to  give  notice  within  six  weeks  after  issue  joined,  notice  of  trial  as 
by  proviso  may  be  given  by  the  defendant.     (E.  138,  p.  295.) 

The  Court  will  not  order  a  party  against  whom  an  information  is 
filed  to  produce  papers  to  be  impounded  to  furnish  evidence  against 
himself  (x). 

The  proceedings  to  trial,  either  by  common  or  special  jury,  are  Trial,  &c. 

0)  S.  v.  Nichotetts,  5  A.  &  E.  377. 
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[  Er.  38,  39  ]  also  the  same  as  before  detailed  under  title  "Indictment."  Tho 
record  for  trial  to  be  made  up  according  to  Form  No.  92,  p.  542, 
and  the  same  rules  and  practice  observed  as  upon  indictment  {ante  , 
except  that  R.  162,  p.  123,  empowering  the  judge  al  tho  trial  to  pass 
sentence,  does  not  apply  to  criminal  information  where  the  A.ttorney- 
Greneral  shall  pray  that  the  judgment  may  be  postponed.  For  pro- 
ceedings on  judgment  hi/  default,  retraxit,  or  confession  —  For  special 
jury — Suggestion  to  change  the  place  of  trial  —  Trial — Proceedings 
after  verdict — Motion  to  enter  judgment  for  defendant  or  in  arrest  of 
judgment — Proceedings  after  judgment  —  Sentence  —  Judgment,  Sfc, 
ride  notes  under  "  Indictment,"  ante. 


Costs  on 
ucquittal  or 
neglect  to 
proceed. 

[  R.  49  ] 


Costs  on 
prosecution 
for  libel. 


[  B.  50  ] 


R.  38.  If  the  prosecutor  on  any  information  not  ex  officio  does 
not  proceed  to  trial  within  a  year  after  issue  joined,  or  if  the  prose- 
cutor causes  a  nolle  prosequi  to  be  entered,  or  if  the  defendant  be 
acquitted  (unless  the  judge  at  the  time  of  trial  certifies  that  there 
was  reasonable  cause  for  the  information),  the  Court,  on  motion  for 
the  same,  may  award  the  defendant  his  costs  to  the  amount  of  the 
recognizance  entered  into  by  the  prosecutor  on  filing  the  informa- 
tion (!). 

The  mode  of  obtaining  such  latter  costs  is  for  the  defendant  to 
take  out  an  order  of  course  to  tax  (E.  233,  p.  338)  the  whole  costs, 
and  upon  obtaining  the  Master's  allocatur  therefor,  he  is  entitled  to 
so  much  as  equals  tho  amount  of  the  recognizance,  viz.,  507.,  if  they 
amount  to  so  much  (2). 

R.  39.  If  on  any  indictment  in  the  King's  Bench  Division,  or 
information  by  a  private  prosecutor,  for  the  publication  of  any 
defamatory  libel,  judgment  shall  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor  the  costs  sustained 
by  the  said  defendant  by  reason  of  such  indictment  or  information  ; 
and  upon  a  special  plea  of  justification  to  such  indictment  or 
information,  if  the  issue  be  found  for  the  prosecutor,  he  shall  be 
entitled  to  recover  from  the  defendant  the  costs  sustained  by  the 
prosecutor  by  reason  of  such  plea. 

This  rule  is  to  the  same  effect  as  s.  8  of  the  Libel  Act,  1843. 
When  costs  are  recovered  thereunder  they  include  the  costs  of 
showing  cause  against  the  motion  for  the  information  (3),  and  if 
the  judge  at  the  trial  certifies,  under  R.  38,  that  there  was  reason- 
able cause  for  the  information,  that  will  not  operate  to  prevent  the 
costs  following  under  the  above  provisions  (4).  Such  costs  are 
recoverable  by  action  (r>).     (Cf.  p.  139.) 


(')  See  R.  v.  Filewood,  5  T.  R.  145. 

(2)  R.  v.  Saville,  18  Q.  B.  703. 

(3)  R.  v.  Steel,  1  Q.  B.  D.  482 ;  45  L.  J.  Q.  B.  391. 

(4)  See  R.  v.  Latimer,  20  L.  J.  Q.  B.  129  ;   15  Q.  B.  1077. 

(5)  Richardson  v.  Willis,  L.  R.  8  Exch.  G9 ;  42  L.  J.  Exch.  G8. 
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The  Attorney- General  (and,  during  a  vacancy  in  the  office,  the 
Solicitor- General)  (l),  can,  by  virtue  of  his  office,  file  informations 
for  any  misdemeanour  whatever,  but  not  for  treasons,  felonies  or 
misprision  of  treason  (2) .  He  does  so  on  his  own  responsibility  and 
discretion,  and  the  Court  will  not  interfere,  their  leave  being 
unnecessary.  If  he  think  proper,  he  may  summon  the  defendant 
before  he  signs  the  information  (3) . 

The  Attorney-General  of  the  Duchy  of  Lancaster  has  no  power  Duchy  of 
to  file  an  ex  officio  information  (4).  ancas  er. 

As  a  matter  of  practice  ex  officio  informations  are  seldom  filed,  For  what 
except  by  direction  of  the  House  of  Lords  or  Commons,  or  the 
Lords  of  the  Treasury,  or  the  commissioners  of  some  public  depart- 
ment, where  the  proceedings  are  carried  on  at  His  Majesty's  cost, 
or  for  misdemeanours  committed  by  public  officers  in  the  execution 
of  their  duties  out  of  Great  Britain  (5).  The  usual  objects  of 
ex  officio  informations  are  such  enormous  misdemeanours  as  pecu- 
liarly tend  to  disturb  the  King's  Government,  or  molest  him  in  the 
discharge  of  his  royal  functions,  or  materially  to  prejudice  the 
public  generally,  as  seditious  riots  not  amounting  to  treason ; 
seditious  (6) ,  blasphemous  (') ,  or  obscene  libels  or  words  ;  libels 
upon  the  King  (8)  or  his  ministers  of  State  (9) ;  libels  upon  foreign 


(!)   Wilkes  v.  R.,  4  Burr.  2527. 
(2)  Comyn's  Digest,  "  Information." 

(s)  R.  v.  Phillips  and  others,   3  Burr.  1564;  R.  v.  Phillips,  ibid.  2090;   1  Deacon, 
G72. 

(4)  Alt. -Gen.  of  Djttchy  of  Lancaster  v.  The  Duke  of  Devonshire,    14  Q.  B.  D.   195; 
54  L.  J.  Q.  B.  271  ;  33  W.  E.  267. 

(5)  See  42  Geo.  III.  c.  85,  s.  1 ;  R.  v.  Shaw,  5  M.  &  S.  403  ;  and  notes    to  "In- 
dictments," p.  86. 

(6)  R.  v.  Some,  Cowp.  672  ;  R.  v.  Wilkes,  4  Burr.  2527 ;  R.  v.  Burdctt,   3  B.  & 
Aid.  717. 

{')  R.  v.  Waddington,  I  B.  &  C.  26  ;  R.  v.  Carlile,  3  B.  &  Aid.  161. 

(8)  R.  v.  Leigh,   3  Chit.  Crim.  L.   882;  R.  v.  Lambert  and  Perry,   2  Camp.   398; 
R.  v.  Savvey.  2  B.  &  C.  257. 

(9)  R.  v.  'Home,   20  How.   St.   Tr.  651  ;  R.  v.  Cobbett,   29  How.  St.  Tr.  1 ;  R.  v. 
Runt,  31  How.  St.  Tr.  408. 
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rulers  and  ambassadors  (l)  ;  libels  upon  judges  (2)  and  other  high 
officers,  reflecting  upon  their  conduct  in  the  execution  of  their 
duties,  and  imputing  corrupt  or  improper  motives;  and  for  con- 
spiracy to  commit  a  State  offence  (3). 

Informations  c.c  officio  have  been  filed  in  cases  of  bribery  and 
undue  influence  in  elections  (4)  :  in  Ireland,  against  bishops  for 
undue  influence  at  elections  (5)  ;  all  of  which  cases  would,  how- 
ever, now  be  within  the  Corrupt  Practices  Act,  1883. 
Quo  warranto.  Informations  quo  warranto  against  the  aggregate  body  of  a  cor- 
poration, or  body  of  persons  claiming  to  bo  a  corporation,  can  only 
be  filed  by  the  Attorney-General  ex  officio  (°)  ;  such  informations, 
however,  are  now  nearly  obsolete,  none  having  been  filed  for  many 
years.     (Cf.  p.  175.) 

Informations  have  in  former  times  been  filed  on  the  Crown  side 
by  the  Attorney-General  for  the  recover}^  of  penalties  under 
statute  ('),  but  they  are  now  invariably  proceeded  with  on  the 
Eevenue  side  of  the  Court. 

Before  the  passing  of  several  recent  Acts  of  Parliament  relating 
to  the  customs  and  excise  revenue,  by  which  summary  jurisdiction 
is  given  to  magistrates  over  offences  committed  against  those 
statutes,  ex  officio  informations  were  very  frequently  filed  for 
assaults  upon  revenue  officers  and  obstructing  them  in  the  execu- 
tion of  their  duty,  for  making  signals  on  the  coast  to  persons  on 
board  of  smuggling  vessels,  and  other  offences  against  the  revenue 
laws,  but  they  are  now  seldom  filed,  such  offences  being  generally 
dealt  with  summarily  by  the  magistrates. 

The  usual  course  of  proceeding  when  the  Attorney-General 
thinks  proper  to  file  an  information  is  to  instruct  a  junior  counsel 
for  the  Crown  to  draw  the  information,  which  is  afterwards  settled 
by  the  Attorney- General ;  it  is  engrossed  on  parchment,  and  the 
Attorney-General's  signature  obtained  thereto,  and  is  then  filed  at 
the  Crown  Office. 

If  the  solicitor  to  the  board  prosecuting  the  information  desires 
to  have  a  warrant,  a  certificate  of  the  filing  of  the  information  must 


J'<t  penalties. 


Offences 

ag-ainst 
customs  and 
excise  laws. 


(l)  R.  v.  Pettier,  28  How.  St.  Tr.  359 ;  R.  v.  Vint,  27  How.  St.  Tr.  C27. 
(*)  R.  v.  Gordon,  22  Plow.  St.  Tr.  177  ;  R.  v.  White,  1  Camp.  359. 

(3)  R.  v.  Parnett  and  others,  14  Cox,  C.  C.  508. 

(4)  R.  v.  Leatham,   3  E.  &  E.   658;  R.  v.  Boyes,   1  B.  &  S.  311 ;  R.  v.  Charles- 
worth,  1  B.  &  S.  461. 

(5)  R.  v.  huggan,  7  Ir.  Rep.  C.  L.  94 ;  R.  v.  Conway,  7  Ir.  Rep.  C.  L.  507. 

(6)  R.  v.  Corporation  of  Carmarthen,  2  Burr.  869;  R.  v.  Ogdvn  and  others,  10  B.  & 
C.  230;  31  L.  J.  M.  C.  26. 

(7)  See  R.  v.  Hendricks,   2  Str.   1234  ;  R.  v.  Hymer,  7  T.  R.   536 ;  Cole  on  In- 
formations, 13. 
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bo  obtained  from  one  of  the  Masters  on  the  Crown  side,  upon  which 
a  judge's  warrant  may  be  obtained  to  hold  the  defendant  to  bail  to 
answer  the  information,  according  to  the  course  of  the  Court,  or  a 
subpoena  to  answer  (Form  No.  51,  p.  525)  may  be  issued,  as 
most  advisable,  according  to  the  nature  of  the  case ;  the  subpoena 
must  be  served  upon  the  defendants,  and  the  further  proceedings 
had  thereon  in  the  same  manner  as  upon  an  information  filed  by 
the  King's  Coroner  and  Attorney  [ante,  p.  165),  except  that 
throughout  the  proceedings  the  name  of  the  Attorney-General  is 
used  as  the  prosecutor  for  the  King  instead  of  the  Coroner  and 
Attorney,  and  no  recognizance  is  required,  as  R.  35  excepts 
ex  officio  informations  filed  by  the  Attorney- General  on  behalf  of 
the  Crown  (ante,  p.  161),  and  no  costs  can  be  obtained. 

These  informations  may  be  amended  at  any  time  before  trial  Amendment. 
by  taking  out  a  summons  before  a  judge  and  obtaining  an  order  in 
the  usual  way,  but  without  payment  of  costs  (1). 

The  Attorney-General,  and,  it  would  appear,  the  (Solicitor-  Attorney- 
General  also  (2),  has  certain  privileges  on  behalf  of  the  Crown,  privileges. 
such  as  amending  the  information  on  payment  of  costs  as  a  matter 
of  right  (3)  ;  declining  to  grant  to  the  defendant  a  warrant  of  tales, 
unless  he  thinks  proper  to  do  so  ;  moving  to  have  the  cause  appointed 
out  of  its  turn  ;  replying,  if  he  thinks  fit,  upon  the  defendant's 
case  whether  the  defendant  calls  witnesses  or  not,  and  so  forth  (4) . 

(!)  R.  v.  Dean  and  others,  Trin.  1838. 

(2)  R.  v.  Fookley,  10  Cox,  406 ;  11.  v.  Barrow,  ibid.  407. 

(3)  A.-G.  v.  Ray,  11  M.  &  W.  4G4. 

(4)  R.  v.  Marsden,   Moo.   &  M.   439  :  R.  v.  Gardner,   1  C.  &  K.   628  ;  but  see  It. 
v.  Christie,  1  F.  &  F.  75. 
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{Rules  40—48,  123,  124.) 

The  ancient  writ  of  quo  warranto,  which  is  now  obsolete,  but 
upon  which  the  information  of  the  present  day  is  founded,  was  in 
the  nature  of  a  writ  of  right  for  the  King  against  him  who  claims 
or  usurps  any  office,  franchise  or  liberty,  to  inquire  by  what 
authority  he  supports  his  claim,  in  order  to  determine  his  right  (1). 

The  modern  information  is  exhibited  either  by  the  Attorney- 
General  ex  officio,  or  in  the  name  of  the  King's  Coroner  and 
Attorney  at  the  instance  of  a  private  prosecutor,  by  leave  of  the 
Court ;  and  though  in  form  a  criminal  proceeding,  yet  as  it  was 
only  used  to  try  the  civil  rights  to  offices  and  franchises,  it  was 
for  a  long  time  considered  a  civil  proceeding ;  and  now  by 
Judicature  Act,  1884  (47  &  48  Yict.  c.  Gl),  s.  15,  "  proceedings  in 
quo  warranto  shall  be  deemed  to  be  civil  proceedings  whether  for 
purposes  of  appeal  or  otherwise." 
The  office  This  information    will  only  lie   against  persons  who  claim  to 

"ubli  t  usurP  anJ  °ffice>  franchise,  liberty  or  privilege  belonging  to  the 
Crown,  and  not  of  a  mere  private  nature  unconnected  with  the 
public  government  (2),  or  against  a  mere  servant  of  a  corporation, 
one  who  exercises  no  franchise  or  authority  of  any  kind  under  the 
Crown  (3) — the  test  always  being  whether  the  office  is  of  a  public 
nature  and  not  merely  a  ministerial  one,  held  at  the  will  and 
pleasure  of  others. 

In  Ii.  v.  Darky  (4),  it  was  laid  down  by  Tindal,  C.  J.,  in  deliver- 
ing the  considered  judgment  of  the  judges  in  the  House  of  Lords, 
that  a  proceeding  by  quo  warranto  information  will  lie  for  usurping 
any  office,  whether  created  by  charter  of  the  Crown  alone  or  by 

(')  3  Black.  Com.  c.  17,  s.  5. 

(2)  R.  v.  Ogden,  10  B.  &  C.  233. 

(3)  R.  v.  Corporation  of  Bedford  Level,  G  East,  356  ;  2  Smith's  Rep.  535. 
(4j   12  CI.  &  F.  520. 
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the  Crown  with  consent  of  Parliament,  provided  the  office  be  of  a 
public  nature  and  a  substantive  office,  and  not  merely  the  function 
or  employment  of  a  deputy  or  servant  held  at  the  will  and  pleasure 
of  others. 

In  conformity  with  the  above  it  has  been  held  that  a  quo  As. to  what 
warranto  will  lie  for  an  office  though  not  immediately  derived 
from  the  Crown,  if  it  be  so  mediately  (as  where  commissioners 
are  empowered  by  an  Act  of  Parliament  to  direct  that  such  an 
office  be  created,  e.g.,  as  clerk  to  guardians),  if  it  be  an  independent 
substantive  office  and  also  of  a  public  nature  (l). 

The  following  are  some  of  the  offices  which  have  been  held  to  fall 
within  the  above  definition,  but  it  is  not  pretended  to  be  a  complete 
list: — A  judge  of  a  County  Court  (2),  mayor  and  aldermen  (3), 
magistrates^),  recorder  (5),  coroner  (6),  high  bailiff  (7),  town 
councillor  (s),  member  of  a  school  board  (9),  master  of  a  city 
company  (10) ,  a  sheriff  of  a  city  (u),  a  vestry  clerk  (12),  a  vestry- 
man under  Metropolitan  Local  Management  Act,  1855  ;  (but  it 
does  not  lie  since  the  Local  Cover nment  Act,  1894,  s.  3 1,  except  for 
disqualification  subsequent  to  election  (13) ),  a  conservator  of  the 
River  Thames  (14). 

Informations  have  been  granted  against  the  Treasurer  of  the 
Public  Money  of  the  County  of  the  City  of  Dublin  (15),  against  a 
doctor  elected  under  30  Geo.  III.  c.  9  (Ireland),  to  show  by  what 
authority  he  acted  as  surgeon  of  the  Kerry  Infirmary  (lfi) ,  against 
the  bailiff  of  a  Court  leet,  such  bailiff  being  a  prescriptive  officer, 
having  power  to  summon  and  elect  a  jury  (1T),  a  guardian  of  the 

(1)  R.  v.  St.  Martin' s-in-the- Fields,  17  Q.  B.  149. 

(2)  R.  v.  Parham,  13  Q.  B.  858. 

(:i)  R.  v.  McGowan,  11  A.  &  E.  869;  R.  v.  Dixon,  15  Q.  B.  33. 
{*)  R.  v.  Patlcson,  4  B.  &  Ad.  9. 
(5)  R.  v.  Mayor  of  Colchester,  2  T.  R.  '2-59. 

(,;)  7,'.  v.  Diplock,  10  B.  &  S.  174  ;  38  L.  J.  Q.  B.  297  ;  21  L.  T.  24  ;  17  W.  R. 
823;  L.  R.  4  Q.  B.  549. 

(')  R.  v.  Dyer,  13  Q.  B.  851. 

(8)  R.  v.  Ireland,  L.  R.  3  Q.  B.  130  ;  37  L.  J.  Q.  B.  73  ;  17  L.  T.  46G  ;  10  W.  Iv. 
358  ;  9  B.  &  S.  19. 

(9)  R.  v.  Tarmine,  4  Q.  B.  D.  79;  4S  L.  J.  Q.  B.  5;  37  L.  T.  2  35;  27  W.  R. 
150. 

(10)  R.  v.  Attwood,  4  B.  &  Ad.  481. 

(n)  See  Pope  v.  Bruton,  17  T.  L.  R.  182. 

(13)  R.  v.  Burrows,  (1892)  1  Q.  B.  399  ;  61  L.  J.  Q.  B.  88  :  66  L.  T.  25. 

(13)  R.  v.  Soiittcr,  (1891)  1  Q.  B.  57;  64  L.  T.  40;  63  L.  J.  Q.  B.  279;  R.  v. 
Roivhaids,  (1906)  2  K.  B.  292  (tjuardian). 

(14)  R.  v.  Samuel,  (1S95)  1  Q^  B.  815  ;  72  L.  T.  572. 

(15)  R.  v.  Darley,  12  CI.  &  F.  520. 

(16)  R.  v.  Alston,  I.  R.  0  C.  L.  256. 

(17)  R.  v.  Bincjham,  2  East,  308. 


nut  lie. 
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poor  in  Exeter  under  28  Geo.  III.  c.  7(5,  also  against  Paving 
Commissioners  of  the  City  of  Exeter  in  1834  (!). 
Where  it  does  It  was  refused  by  the  majority  of  the  Court  against  a  trustee 
for  paving  and  lighting  under  a  private  Act  (2)  ;  also  against  a 
commissioner  of  the  poor  under  a  private  Act  (3) ;  and  also  to  test 
the  validity  of  the  election  of  a  guardian  of  the  poor  under  4  &  5 
Will.  IV.  c.  76  (4)  ;  but  the  judges  in  Barley  v.  li.  (3)  refused  to 
be  bound  by  the  last  two  cases  as  authorities  for  stating  that  a 
quo  icarranto  will  not  lie  for  usurping  an  office  created  by  Act  of 
Parliament  where  that  office  is  clearly  of  a  public  nature. 

It  will  not  lie  against  servants  and  others  whoso  offices  are 
only  held  at  the  pleasure  of  the  employer,  such  as  overseers 
or  assistant  overseers  (6)  ;  nor  against  a  clerk  to  borough 
justices,  as  such  clerk  is  removable  at  pleasure  (7),  though  elected 
according  to  the  provisions  of  5  &  6  Will.  IV.  c.  76,  s.  102  ;  nor 
against  town  clerks  since  the  Municipal  Corporations  Act,  1882  ; 
nor  against  a  county  treasurer  (8)  ;  nor  against  the  clerk  of  a  local 
board  (9) .  The  Court  refused  a  rule  upon  an  application  for 
quo  icarranto  against  the  clerk  of  a  school  board  on  the  ground  that 
he  was  improperly  elected  according  to  33  &  34  Vict,  c.  75,  s.  30, 
as  the  majority  of  the  board  might  without  assistance  remedy  the 
impropriety  themselves,  the  office  being  held  during  the  pleasure 
of  the  board  (10).  Nor  will  it  lie  against  a  sexton  of  a  parish  (n)  ;  nor 
the  collector  of  rates  of  a  borough  in  Ireland  (12)  ;  nor  against  a 
registrar  of  births  and  deaths  (13).  It  will  not  lie  against  the 
treasurer  of  a  district  council  under  the  Public  Health  Act, 
1894  (1!),  as  the  office  is  not  of  a  substantive  and  public  nature  to 
be  within  the  rule  laid  down  in  R.  v.  Barley  (15).  For  the  same 
reason  it  will  not  lie  against  a  churchwarden  (1(i) .  Query  whether 
it  will  lie  against  a  clerk  of  the  peace  (17). 

(M  R.  v.  Beedle,  3  A.  &  E.  407. 
H  R.  v.  HarUy,  3  A.  &  E.  463. 
(a)  R.  v.  Bamsden,  3  A.  &  E.  456. 

(4)  R.  v.  Aston  Union,  6  ,A.  &  E.  785  ;  but  see  R.  v.  Rowlands,  (1906)  2  K.  B. 
292. 

(5)  12  CI.  &  E.  520. 
fi)  R.  v.  Carpenter,  1  N.  &  P.  774  ;  R.  v.  Simpson,  19  W.  R.  73. 

(')  R.  v.  Fox,  27  L.  J.  Q.  B.  151  ;  8  E.  &  B.  939  ;  4  Jur.  410. 

(s)  R.  v.  Herefordshire  .TJ.,  1  Chitty,  700. 

('■>)  Ex  parte  Richards,  3  Q.  B.  D.  368  ;  47  L.  J.  Q.  B.  49S  :  38  L.  T.  684. 

(lu)  Bradley  v.  Sylvester,  'lb  L.  T.  459. 

(1!)  R.  v.  Stoke  Damerel,  5  A.  &  E.  584. 

(12)  R.  v.  Whelan,  L.  R.  Ir.  20  C.  L.  461. 

(13)  Ex  parte  Tarry,  3  T.  L.  R.  649. 
('4)  R.  v.  Wells,  43  W.  R.  576 ;   11  T.  L.  R.  158. 

(15)  12  CI.  &  F.  520. 

(16)  R.  v.  Shepherd,  4  T.  R.  381  ;  Re  Barlow,  30  L.  J.  Q.  B.  271. 
(»")  R.  v.  Russell,  10  B.  &  S.  91,  118 :  19  L.  T.  686  ;  17  W.  R.  402. 
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An   information   will   not   lie   to   try   the   right   to    offices   of  Does  not  lie 
charitable  institutions,  though  regulated  by  charter  and  private  charitable 
Act  of  Parliament ;  therefore  the  Court  refused  a  quo  warranto  institutions. 
against  the  master  of  a  grammar  school  as  being  an  office  of  a 
private  nature  (l) ;    also  in  the  case  of  an  office  in  a  society  of 
purely  an  eleemosynary  character  (Licensed  Victuallers'  Associa- 
tion) (2)  ;  and  it  will  not  lie  to  try  the  right  to  a  fellowship  of  a 
college,  the  proper  control  being  in  the  visitor  (3) . 

It  was  said  that  by  the  common  law  the  usurpation  of  offices 
and  franchises  in  municipal  corporations  and  boroughs  could  only 
be  punished  by  a  prosecution  at  the  King's  suit,  although  the  dis- 
pute was  really  between  party  and  party.  To  remedy  this  the 
stat.  9  Anne,  c.  20,  was  passed  (4),  which  provides  for  and  regu- 
lates the  issuing  of  quo  warranto  informations  at  the  instance  of 
private  prosecutors  in  cases  relating  to  corporate  rights  or  rights 
to  freedom  in  corporations,  but  in  such  cases  only,  and  not  in  cases 
where  either  the  office  itself  is  not  of  a  corporate  nature  or  the 
body  in  relation  to  which  the  office  or  franchise  is  exercised  is  not 
a  corporation  (5) . 

Against  the  entire  body  of  a  corporation,  or  body  of  persons  Against  a 
claiming  to  be  a  corporation,  an  information  can  only  be  filed  by 
the  Attorney- General  ex  officio,  so  that  the  Court  will  not  interfere 
in  such  cases  (c)  ;  but  it  is  an  inflexible  rule  of  law,  except  in  cases 
of  certain  municipal  and  other  elections  where  another  remedy  is 
provided  by  statute,  that  where  a  person  has  been  de  facto  elected 
to  an  office  of  a  public  nature,  the  validity  of  the  election  and  the 
title  to  the  office  can  only  be  tried  by  proceedings  ou  quo  warranto 
information  (7). 

Since  the  passing  of  the  Municipal  Corporations  Act  of  1882,  Corporate 
which  repeals  35  &  3(3  Vict.  c.  60,  applications  for  quo  warranto 
informations  to  try  the  right  to  offices  and  franchises  in  corpora- 
tions have  been  less  numerous  than  formerly.  By  that  Act 
(s.  87,  sub-s.  2),  the  validity  of  an  election  for  a  borough 
or  ward  can  only  be  tried  according  to  its  provisions,  i.e.,  by  a 
petition  for  any  disqualification  existing  at  the  date  of  the  elec- 

H  E.  v.  Mousley,  8  Q.  B.  946  :  16  L.  J.  Q.  B.  89  ;  11  Jur.  56. 
('-)  Ex  parte  Smith,  8  L.  T.  (N.  S.)  458. 

(3)  E.  v.  Gregory,  4  T.  R.  244 ;  E.  v.  St.  Catherine's  Hall,  4  T.  R.  233. 

(4)  This  is  c.  25  in  Revised  Edition  of  Statutes;  see  Selwyn's  N.  P.,   "Quo 
Warranto"  (13th  ed.),  1112. 

(5)  E.  v.  Wallis,  5  T.  R.  375;  E.  v.  Morgan,  26  L.  T.  790. 

(G)  E.  v.  Ogden,  10  B.  &  C.  230  ;  E.  v.  White,  5  A.  &  E.  61S  ;  E.  v.  Jones,  8  L.  T. 
(N.  S.)  503  ;  E.  v.  Staples,  9  B.  &  S.  928. 

(7)  E.  v.  Chester,  25  L.  J.  Q.  B.  61 ;  5  E.  &  B.  531  ;  2  Jur.  114. 
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tion  (]).  But  it  was  held  in  R.  v.  5<  er(2)  that,  though  the  validity 
of  an  el(  ction  can  only  be  tried  by  petition,  yet  when  an  unquali- 
fied person  has  been  elected,  and  is  in  fact  holding  the  office,  quo 
warranto  will  still  lie.  But  as  there  are  certain  officers  not  men- 
tioned in  the  statute,  and  also  certain  cases  not  within  the  statute, 
such  as  subsequent  disqualification  on  the  part  of  officers,  and  that 
the  only  process  for  investigating  their  title  is  still  by  quo  warranto 
informations,  it  is  thought  right  to  go  shortly  into  the  matter. 

The  offices  mentioned  in  the  Act  are  those  of  mayor,  alderman, 
councillor,  elective  auditor  or  revising  assessor. 

There  are  also  certain  corporations  not  within  the  Act,  for 
instance,  London,  and  also  certain  officers,  such  as  Recorder. 

But  now  by  s.  35  of  47  &  48  Vict.  c.  70,  it  is  enacted  that 
part  of  the  Municipal  Corporations  Act,  1882,  and  the  provisions 
of  the  Act  itself,  shall  apply  to  a  municipal  election  in  the  City  of 
London  as  well  as  elsewhere,  and  a  municipal  election  is  defined 
as  an  election  to  the  office  of  mayor,  alderman,  common  council- 
man or  sheriff,  and  includes  the  election  of  any  officer  elected  by 
the  mayor,  aldermen,  and  liverymen  in  common  hall,  and  the 
expression  "corporate  office"  includes  each  of  the  aforesaid  offices, 
and  the  expression  "borough"  shall  be  deemed  to  apply  to  the 
said  city. 

And  by  s.  36  the  same  Acts  are  applied  to  elections  for — 

(1)  Members  of  local  boards  as  defined  by  the  Public  Health 

Act,  1875  ; 

(2)  Members  of  Improvement  Commissioners  as  defined  by 

the  Public  Health  Act,  1875  ; 

(3)  Guardians  elected  under  the  Poor  Law  Amendment  Act, 

1834  ; 

And  by  s.  75  of  the  Local  Government  Act,  1888,  the  pro- 
visions of  Part  IV.  of  the  Municipal  Corporations  Act,  1882,  and 
of  the  Act  of  1884  are  applied  to  elections  for  the  county  councils ; 
and  by  s.  48  of  the  Local  Government  Act,  1894  (56  &  57  Vict. 
c.  73),  to  district  and  parish  councils;  and  by  s.  31  to  members 
of  the  vestry  under  the  Metropolitan  Management  Acts,  1855  to 
1890,  and  to  the  members  of  the  local  board  of  Woolwich. 

The  Court  will  not  allow  the  charter  of  a  corporation  to  be 
attacked  through  the   medium   of    a    quo    warranto    information 

(')  E.  v.  Morten,   (1802)   1   Q.   B.   39;   61   L.   J.    Q.    I!.   39;  65  L.  T.  611;  8 
T.  L.  E.  50  ;  R.  v.  Miles,  64  L.  J.  Q.  B.  420  ;  72  L.  T.  502  ;   11  T.  L.  R.  320. 
('-)  (1903)  2  K.  B.  693  ;  72  L.  J.  K.  B.  608  :  89  L.  T.  412. 
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against  an  officer  of  the  corporation  at  the  instance  of  a  private 
relator  (1).  But  the  Court  will  grant  a  quo  warranto  information 
at  the  instance  of  a  relator  against  a  member  of  a  corporation,  on 
grounds  affecting  //is  individual  title,  although  it  he  suggested  that 
the  same  objections  apply  to  the  title  of  every  member,  and  that 
therefore  the  application  is  in  effect  against  the  corporation  (2), 
nor  will  leave  to  file  such  an  information  against  an  individual 
corporator  at  the  instance  of  a  private  person  be  refused  merely 
because  the  proceeding  may  or  will  have  the  effect  of  dissolving 
the  corporation  (3) . 

Sometimes,  an  officer,  subsequently  to  his  election,  ceases  to  be  Cesser  of 

,.„    ,  qualification, 

qualified — 

(a)  By  becoming  a  bankrupt  or  compounding  with  his  credi- 
tors (4).  Disqualification  does  not  now  cease  on  obtaining  a 
discharge  unless  accompanied  by  a  certificate  that  there  was  no 
misconduct  on  the  bankrupt's  part  (5) . 

(b)  By  being  continually  absent  from  the  borough,  being  mayor, 
for  more  than  two  months,  or  being  alderman  or  councillor,  for 
more  than  six  months  (°) . 

(c)  By  ceasing  to  occupy  (")  ;  but  in  a  case  where  a  vestryman, 
under  the  Metropolis  Management  Act,  1855,  had  ceased  to  be 
qualified  by  reason  of  non-residence,  and  had  not  acted  since  his 
disqualification,  the  Court  discharged  the  order  (8),  presumably  on 
the  ground  that  there  was  no  evidence  of  his  having  acted  since  his 
disqualification. 

(d)  By  having  an  interest  in  a  contract  with  the  corporation  (9) . 

(e)  By  accepting  a  second  office  incompatible  with  the  first.     It  Incompatible 
seems  to  be  a  matter  of  some  doubt  which  office  is  vacated,  and  how 

far  a  person  may  rid  himself  of  an  office  by  accepting  an  incom- 


(')  R.  V.  Taylor,  11  A.  &  E.  949. 
(-)  R.  v.  White,  o  A.  &  E.  613. 

(3)  R.  v.  Parry,  6  A.  &  E.  810. 

(4)  R.  v.  Mayor  of  Leeds,  7  A.  &  E.  963  :  Hardwick  v.  Brown,  L.  R.  8  C.  P.  406  ; 
28  L.  T.  502  ;  21  W.  R.  639  ;  45  &  46  Vict.  c.  50,  s.  39  ;  46  &  47  Vict.  c.  52, 
s.  149  ;  R.  v.  Welchpool,  35  L.  T.  594  ;  cf.  also  R.  v.  Cunningham,  L.  R.  Ir.  20 
C.  L.  490. 

(5)  46  &  47  Vict.  c.  52,  s.  32,  sub-s.  2. 
(c)  45  &  46  Vict.  c.  50,  s.  39,  sub-s.  1. 

(7)  Ex  parte  Birkbeck,  L.  R.  9  Q.  B.  256  ;  22  W.  R.  229. 

(8)  R.  v.  Williams,  11  T.  L.  R.  17  ;  64  L.  J.  M.  C.  34  ;  43  W.  R.  140. 

I9)  R.  v.  Francis,  18  Q.  B.  526  ;  21  L.  J.  Q.  B.  304  ;  guardians  and  overseers  of 
the  poor,  West  v.  Andrews,  1  B.  &  C.  77  ;  2  D.  &  R.  184;  5  B.  &  Aid.  328; 
Proctor  v.  Mainwaring,  3  B.  &  Aid.  145  ;  Barber  v.  Waite,  1  A.  &  E.  514  ;  3  N.  &M. 
611  ;  R.  v.  Ron-lands,  (1906)  2  K.  B.  292  ;  75  L.  J.  K.  B.  501  ;  95  L.  T.  502  ; 
Fletcher  v.  Hudson,  7  Q.  B.  D.  011  :  Turnpike  Acts,  Totvsey  v.  While,  5  B.  &  C. 
125  ;  7  D.  &  R.  810 ;  town  commissioners,  R.  v.  Langton,  L.  R.  Ir.  20  C.  L.  46. 
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patible  one.  In  /.'.  v.  Patteson  (*),  Parke,  J.,  in  delivering  the 
judgment  of  the  Queen's  Bench,  laid  down  the  law  in  the  following- 
words  : — ''We  doubt  whether  the  general  proposition  can  be 
supported  that,  under  all  the  circumstances,  the  acceptance  of  an 
incompatible  office,  by  whomsoever  the  appointment  to  it  is  made, 
absolutely  avoids  a  former  office ;  and  upon  reference  to  the 
authorities,  we  think  that  this  proposition  is  not  made  out,  but  thai 
it  must  be  limited  ami  qualified ;  and  that  such  acceptance  (though 
it  may  be  ground  of  amotion)  does  not  operate  as  an  absolute 
avoidance  in  those  cases  where  a  person  cannot  divest  himself  of  an 
office  by  his  own  mere  act,  but  requires  the  concurrence  of  another 
authority  to  his  resignation  or  amotion,  unless  that  authority  is 
privy  and  consenting  to  the  second  appointment.  Upon  principle, 
it  seems  that  an  officer  cannot  avoid  his  office  by  accepting  another, 
unless  his  office  be  such  as  he  could  determine  by  his  own  act 
simply,  or  unless  that  authority  concurs  in  the  new  appointment 
which  could  accept  the  surrender  of  or  amove  from  the  old  one." 
If  this  were  not  so,  a  man  might  relieve  himself  of  the  office  of 
sheriff  by  being  elected  to  the  office  of  coroner.  The  offices  of 
alderman  and  town  clerk  are  incompatible,  and  the  aldermanship 
is  vacated  by  acceptance  of  the  latter  (2),  and  an  appointment  by  a 
corporation  of  an  alderman  to  be  their  town  clerk  is  (when  accepted 
by  him)  equivalent  to  an  amotion  from  the  office  of  alderman  (3) ; 
so  the  offices  of  town  councillor  and  clerk  of  the  Court  of  Requests 
of  a  borough  (appointed  by  the  council  of  the  borough)  are  incom- 
patible (4).  The  offices  of  alderman  of  a  city  and  county  treasurer 
are  incompatible,  and  so  are  the  offices  of  justice  of  the  peace  and 
county  treasurer ;  but  the  appointment  of  treasurer  in  such  cases 
seems  void,  for  an  alderman  or  justice  is  incapable  of  being  elected 
county  treasurer  (5) .  Elective  auditors  and  revising  assessors  are 
incompatible  with  the  office  of  councillor  (G).  An  office  other  than 
that  of  mayor  or  sheriff,  or  place  of  profit  in  the  gift  or  disposal 
of  the  council,  is  a  disqualification  under  s.  12  of  45  &  46  Vict. 
c.  50. 

This  section  comprises  the  holders  of  corporate  offices  as  well 
as  the  holders  of   places  of   profit,  such  as  the  town  clerk,  the 

(!)  4  B.  &  Ad.  29. 

(2)  It.  v.  Tizzard,  9  B.  &  C.  418. 

(3)  R.  v.  Pateman,  2  T.  R.  777. 

(4)  Staniland  v.  Hopkins,  9  M.  &  W.  178 

(5)  R.  v.  Patteson,  4  B.  &  Aid.  9. 

(fi)  45  &  46  Vict.  c.  50,  s.  12,  sub-s.  2. 
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treasurer,  and  the   registrar   of    the    Court  of   record,   who   are 
appointed  by  the  council. 

It  has  been  held  that  s.  14  of  5  &  6  Vict.  c.  57,  which  enacts 
that  no  person  receiving  any  fixed  salary  out  of  the  poor's  rate  shall 
be  capable  of  serving  as  guardian  in  such  parish,  does  not  apply  to 
the  clerk  of  a  highway  board  or  of  a  school  board,  whose  salary  is 
paid  out  of  the  highway  or  school  board  fund,  collected  as  a  poor 
rate  by  the  overseers,  in  pursuance  of  precepts  issued  to  them  under 
the  Highway  Act,  27  &  28  Vict.  c.  101,  and  the  Education  Act, 
33  &  34  Vict.  c.  75  (i). 

To  support  an  application  for  a  quo  warranto  information  for 
exercising  a  public  office  after  having  accepted  a  second  incom- 
patible one,  the  affidavits  must  clearly  show  that  the  two  offices  are 
in  their  nature  incompatible,  and  the  first  office  was  one  which  the 
defendant  could  not  resign  either  of  his  own  accord  simply  or  with 
the  concurrence  of  those  consenting  or  privy  to  his  second  appoint- 
ment (2) ,  and  that  he  was  duly  elected  to  the  second  office  and  duly 
accepted  it  (3)  ;  but  in  order  to  make  the  remedy  by  quo  warranto 
applicable  in  the  case  of  a  non-corporate  office,  there  must  be 
something  more  than  mere  acceptance  of  the  office  (4). 

The  Court,  in  their  discretion,  have  refused  to  allow  the  election  Derivative 
to  an  inferior  office  to  be  impeached  after  a  higher  one  has  been 
built  upon  it  by  attacking  the  higher  one,  especially  where  the 
right  to  try  the  title  to  the  inferior  office  was  barred  (5).  Where, 
by  the  Municipal  Corporations  Act,  1882,  s.  73,  an  election  must 
be  called  in  question  within  twelve  months,  if  not  so  called  in 
question  within  such  period  it  becomes  to  all  intents  a  good  and 
valid  election  (6) . 

It  will  not  lie  to  try  the  validity  of  an  election  where  the  chair- 
man or  returning  officer  has  judicial  functions  and  not  ministerial 
only,  quo  warranto  only  being  granted  in  the  latter  case  (7). 

It  is  sometimes  a  question  whether  a  mandamus  to  swear  in  the  where 
applicant  or  to  proceed  to  a  new  election,  or  an  information  in  the  ^^daLni^ 

(!)  R.  v.  Rawlins,  15  Q.  B.  T>.  382  ;  54  L.  J.  Q.  B.  557  ;  50  J.  P.  5  ;  R.  v. 
Dibbin,  ib. 

(•)  R.  v.  Patteson,  4  B.  &  Ad.  9. 

(3)  R.  v.  Pay,  9  B.  &  0*.  702. 

(4)  R.  v.  Jones,  28  L.  T.  (N.  S.)  270  ;  R.  v.  Tidy,  (1892)  2  Q.  B.  179  ;  67  L.  T. 
319  ;  61  L.  J.  Q.  B.  791  ;  8  T.  L.  R.  646. 

(5)  R.  v.  Preece,  5  Q.  B.  98  ;  12  L.  J.  Q.  B.  335 ;  Ex  parte  Hindmarch,  L.  R. 
3  Q.  B.  12  ;  37  L.  J.  Q.  B.  58  ;   17  L.  T.  176  ;   16  W.  R.  125  ;  8  B.  &  S.  642. 

(")  Cf .  Ex  parte  Birkbeck,  L.  R.  9  Q.  B.  256. 

(7)  Andrews  v.  Collins,  2  Q.  B.  D.  30  ;  23  W.  R.  325  ;  R.  V.  Russell,  10  B.  &  S. 
118 ;  19  L.  T.  686 ;  17  W.  R.  402 ;  R.  v.  Diplock,  L.  R.  4  Q.  B.  549 ;  38  L.  J. 
Q.  B.  297 ;  21  L.  T.  24  ;  17  W.  R.  823 ;   10  B.  &  S.  613. 
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not  quo  nature  of  a  que  warranto  against  his  opponent,  or  by  petition,  is 

the  proper  remedy  in  particular  cases  ('). 

The  rule  is,  that  if  the  party  complained  of  ho  in  possession  and 
user  of  the  office  or  franchise,  the  remedy  is  by  information  in  the 
nature  of  quo  warranto  ;  if  otherwise,  by  mandamus  (2).  So  where 
at  an  election  for  a  commissioner  under  a  certain  local  Act  of 
Parliament,  A.  and  B.  were  candidates,  and  A.  was  declared  duly 
elected  and  sworn  in.  13.  then  obtained  a  rule  nm  for  a  mandamus 
to  certify  his  election  and  swear  him  in,  upon  an  affidavit  that  he 
had  a  majority  of  votes.  Upon  argument  the  Court  discharged 
the  rule  with  costs,  holding  that  a  mandamus  was  not  a  proper 
remedy ;  but  at  the  same  time  they  granted  a  rule  nisi  for  an 
information  in  the  nature  of  a  quo  warranto  against  A.  (3).  But 
where  at  an  election  of  councillors  for  a  ward  in  a  borough,  the 
presiding  alderman  and  the  assessors  first  published  a  declaration 
containing  a  list  of  the  elected,  including  the  name  of  A.  After 
two  o'clock,  however,  upon  discovery  of  a  supposed  error  in  count- 
ing the  legal  votes,  they  signed  and  published  a  second  list  in 
which  they  substituted  the  name  of  B.  for  A.  A.  afterwards  made 
the  declarations  required  by  stat.  9  Geo.  IV.  c.  17,  s.  2,  and  -3  &  (> 
Will.  IV.  c.  76,  s.  50,  and  B.  subsequently  did  the  same  ;  but  when 
A.  claimed  to  act,  the  mayor  and  town  council  refused  to  allow 
him  to  do  so.  The  Court  held  that  A.'s  proper  remedy  was  by 
mandamus  to  the  mayor,  &c.  to  receive  and  count  his  vote,  the 
second  publication  and  the  subsequent  acting  by  B.  being  merely 
void,  and  B.  consequently  not  in  the  office  de  facto  (4). 

The  making  and  subscribing  to  a  declaration  of  office  as  town 
councillor  (under  s.  oo,  Municipal  Corporations  Act,  1882)  by  a 
person  who  had  not  the  majority  of  votes  does  not  amount  to  a  de 
facto  possession  of  the  office  (5). 

User.  There  must  be  a  user  of  the  office  or  franchise,  otherwise  this 

information  will  not  lie,  and  the  user  must  be  clearly  shown  :  vague 
statements,  such  as  the  defendant  claimed  the  office  (°),  or  that  he 

(')  U.  v.  Miles,  72  L.  T.  502  ;  64  L.  J.  Q.  B.  420  ;  11  T.  L.  R.  320 ;  Ii.  v.  Seer, 
(1903)  2  K.  B.  693 ;  72  L.  J.  Q.  B.  608  ;  89  L.  T.  412. 

(2)  li.  v.  Mayor  of  Winchester,  7  A.  &  E.  215;  li.  v.  Phippen,  7  A.  &  E.  966; 
Frost  v.  Mayor  of  Chester,  5  E.  &  B.  531  ;  25  L.  J.  Q.  B.  61.  As  to  the  distinction 
between  an  office  being  full  dejure  and  full  de  facto,  B.  v.  Quayle,  11  A.  &  E.  508  ; 
JL  v.  Slatter,  11  A.  &  E.  505. 

(3)  Ii.  v.  Beedle,  3  A.  &  E.  407. 

(4)  li.  v.  Mayor  of  Leeds,  11  A.  &  E.  512. 

(s)  li.  v.  Bangor,  18  Q.  B.  D.  349  ;  sub  nom.  Pritchard  v.  Bangor,  13  App.  Cas. 
241. 

(8)  R.  \.  Whitwell,  5  T.  R,  85. 
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accepted  the  office  without  specifying  the  manner  of  acceptance  (]), 
not  being  sufficient.  It  must  also  be  shown  that  the  defendant 
has  done  something  more  than  merely  to  allow  his  name  to  be 
retained  on  the  list  (2).  But  in  another  case  an  information  was 
granted  against  a  person  upon  an  affidavit  that  he  had  taken  upon 
himself  the  office,  and  acted  in  that  capacity,  and  had  been  seen  at 
meetings  acting  in  that  behalf,  though  the  nature  of  the  acceptance 
or  acting  was  not  further  specified  (3). 

In  one  case  (4)  the  defendant  had  presided  at  a  vestry  meeting 
convened  for  the  purpose  of  electing  a  member  of  a  burial  board 
under  15  &  16  Vict.  c.  85,  s.  12.  The  defendant  and  others  were 
proposed  and  seconded,  and  the  defendant  declared  himself  duly 
elected.  The  clerk  then  wrote  to  the  clerk  of  the  burial  board 
informing  him  of  the  defendant's  election,  and  at  the  next  vestry 
meeting,  when  defendant  again  presided,  the  minutes  of  the  pre- 
vious meeting,  one  of  which  was  a  memorandum  of  the  defendant's 
election,  were  unanimously  confirmed.  The  defendant  stated  in 
an  affidavit  that  he  had  declined  to  attend  any  of  the  meetings  of 
the  board,  and  that  he  had  not  at  any  time  acted  or  claimed  the 
right  to  act  as  a  member  of  the  board.  It  was  held  that  there  was 
not  a  sufficient  user  to  found  an  application  for  a  quo  warranto 
information.  In  11.  v.  Tidy  (5)  the  Court  drew  a  distinction 
between  corporate  and  non-corporate  offices,  and  held  that  there 
was  not  a  sufficient  user  of  the  office  of  vestry  clerk  by  publishing 
a  letter  of  thanks  to  the  electors.  But  the  Court  will  grant  an  Resignation 
information  even  after  the  party  has  resigned  the  office  (6),  or  n0  answer- 
where  the  office  is  an  annual  one  after  the  expiration  of  the  year  (7) 
in  order  to  try  the  right,  and  also  even  where  the  defendant  has 
already  resigned  his  office  and  his  resignation  has  been  accepted, 
in  order  that  the  relator  who,  besides  denying  the  validity  of  the 
election,  also  claimed  to  be  elected  into  the  office,  might  have  on 
record  the  disclaimer  and  ousting  of  the  defendant,  and  so  be  in  a 
position  to  establish  his  own  claim,  and  by  mandamus  to  be 
admitted  to  it,  as  the  mere  resignation  of  the  defendant  without 
the  process  by  quo  warranto  would  lead  only  to  a  fresh  election  (8). 

(!)  R.  v.  Blatter,  11  A.  &  E.  505. 

(2)  In  re  Armstrong,  25  L.  J.  Q.  B.  238  ;  2  Jur.  211 ;  see  also  R.  v.  Miles  [supra)  ;     ■ 
and  R.  v.  Williams,  64  L.  J.  Q.  B.  34  ;   11  T.  L.  R.  17  ;  R.  v.  Tidy  {supra). 

(3)  R.  v.  Quayle,  11  A.  &  E.  50S. 

(4)  R.  v.  Jones,  28  L.  T.  270. 

(5)  (1892)  2  Q.  B.  D.  179 ;  67  L.  T.  319 ;  61  L.  J.  Q.  B.  791. 

(6)  R.  x.  Warlow,  2  M.  &  S.  75. 

(7)  R.  v.  New  Radnor,  2  Ld.  Kenyon,  49S. 

(*)  R.  v.  Blizard,  L.  R.  2  Q.  B.  55 ;  36  L.  J.  Q.  B.  78 ;   15  L.  T.  242 ;  7  B.  &  S. 
922  ;  15  W.  R.  105  ;  R.  v.  Langton,  L.  R.  Ir.  20  C.  L.  46. 

S.M.  N 
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Statutory- 
pro  visions. 


Consolidate 

of  informa- 
tions. 


Fine. 


Costs. 


Limitation 
of  time. 


By  the  4th  Beet,  of  9  Anne,  o.  25  (*),  il  La  provided,  that  if  any 
ons  shall  usurp,  intrude  into,  or  unlawfully  hold  any  of  the 
offices  or  franchises  of  mayors,  bailiil's,  portreeves,  and  other  offices 
within  cities,  towns  corporate,  boroughs,  arid  places  within  England 
and  Wales,  it  shall  and  may  be  lawful  for  the  proper  officer,  with 
the  leave  of  the  Court,  to  exhibit  one  or  more  information  or 
informations,  in  the  nature  of  a  quo  warranto,  at  the  relation  of 
any  person  or  persons  desiring  to  sue  or  prosecute  the  same,  and 
who  shall  be  mentioned  in  such  information  or  informations  to  be 
the  relator  or  relators  against  such  person  or  persons  so  usurping, 
intruding  into,  or  unlawfully  holding  and  executing  any  of  the 
said  offices  and  franchises.  And  if  it  shall  appear  to  the  Court 
that  the  several  rights  of  divers  persons  to  the  said  offices  or  fran- 
chises may  properly  be  determined  on  one  information,  the  Court 
may  give  leave  to  exhibit  one  such  information  against  several 
persons,  in  order  to  try  their  respective  rights  to  such  offices  or  fran- 
chises (2),  and  such  persons  shall  appear  and  plead  as  of  the  same 
term  in  which  the  information  shall  be  filed,  unless  the  Court  shall 
give  time  to  plead,  and  persons  prosecuting  such  information  shall 
proceed  thereupon  with  the  most  convenient  speed  that  may  be. 

By  s.  5,  that  in  case  any  person  against  whom  any  information 
shall  be  exhibited  shall  be  found  guilty  of  usurpation,  the  Court 
may,  as  well  give  judgment  of  ouster,  as  fine  such  persons  for 
usurpation  (3),  and  also  give  judgment  that  the  relator  shall  recover 
his  costs  against  the  defendant.  And  if  judgment  shall  be  given  for 
the  defendant,  he  shall  recover  his  costs  against  the  relator. 

By  s. '225  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  00)  (4),  an  application  for  an  information  in  the  nature  of  a 
quo  warranto  against  any  person  claiming  to  hold  a  corporate  office, 
shall  not  be  made  after  the  expiration  of  twelve  months  from  the 
time  when  he  became  disqualified  after  election  (5). 

The  application  under  this  section  for  leave  to  file  the  information 
must  be  made,  that  is  to  say,  the  order  must  be  applied  for  within 
twelve  calendar  months  after  the  election  or  disqualification  (6)  of 
the  party  whose  office  is  in  question. 

In  a  case  where  an  alderman  ceased  to  occupy  premises,  which 

(')  Municipal  Offices  Act,  1710,  c.  20,  Ruff. 

(2)  Compare  R.  i7,post,  p.  190. 
i   Qua  re,  now  that  proceedings  in  quo  warranto  are  to  be  deemed  civil  proceed- 
ing-   17  &  48  Vict.  c.  61,  s.  15),  whether  a  fine  could  be  imposed. 

(4)  The  City  of  London  was  made  subject  to  the  Municipal  Corporations  Act  by 
17  &  48  Vict.  c.  70,  s.  35. 

("')  See  also  s.  73  of  same  Act. 

(«)  Ex  parte  Birkbeck,  L.  R.  9  Q.  B.  256;  22  W.  R.  2S9. 
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entitled  him  to  be  on  the  burgess  list,  and  a  quo  warranto  was 
not  applied  for  until  twelve  months  had  elapsed  after  he  ceased  to 
occupy  the  qualifying  premises,  but  within  twelve  months  of  his 
being  struck  off  the  burgess  list,  it  was  held  to  be  too  late,  as  the 
disqualification  arose,  not  on  his  being  struck  off  the  burgess  roll, 
but  when  he  ceased  to  occupy  (').  But  where  there  was  a  dis- 
qualification continuing  de  die  in  diem  by  reason  of  an  existing 
contract,  it  was  held  that  the  limit  of  time  did  not  commence  to  run 
until  after  the  contract  had  ceased  (2) . 

In  cases  not  within  the  foregoing  statutes  there  is  no  statutory 
limit ;  but  by  a  Reg.  Gen.  of  Hil.  31  Geo.  III.,  the  Court  declared 
their  resolution  not  to  interfere  by  information  in  the  nature  of  a 
quo  warranto  in  any  case  where  the  party  applied  against  had  held 
his  office  for  six  years  (3),  so  that  practically  this  limitation  applies 
to  all  cases  not  provided  for  by  the  45  &  46  Vict.  c.  50,  s.  220  ; 
moreover  the  Court  always  exercises  a  discretion  (see  p.  188)  as  to 
granting  leave  to  file  these  informations,  upon  consideration  of  the 
circumstances  of  each  case  (4),  and  it  usually  imposes  a  further  limit 
with  respect  to  annual  offices,  and  in  such  cases  will  not  give  leave 
to  file  an  information  unless  it  be  applied  for  as  soon  as  circum- 
stances will  admit  after  the  election.  Where  a  burgess  was  enrolled 
and  acted  without  objection  being  made  to  him  at  the  Court  of 
Mayor  and  Assessors  in  November,  1841,  and  the  application  for 
the  quo  warranto  was  not  made  till  the  last  day  of  the  following- 
Hilary  Term,  the  delay  not  being  satisfactorily  accounted  for,  the 
Court,  in  the  exercise  of  their  discretion,  discharged  the  rule  (5). 

The  application  must  be  made  at  the  instance  of  a  competent  Relator, 
relator,  and  although  the  Act  of  the  9  Anne,  c.  25,  seems  to  con- 
template the  filing  of  informations  quo  warranto  "  at  the  relation 
of  any  person  or  persons  desiring  to  sue  or  prosecute  the  same," 
the  Court,  in  the  exercise  of  its  discretion,  will  not  in  general 
permit  a  mere  stranger  to  a  corporation  to  file  a  quo  warranto  infor- 
mation to  impeach  the  title  of  a  corporator,  but  the  relator  must  be  a 
person  having  some  interest  in  the  corporation  (6) ,  and  must  not  be 

(')  Ex  parte  Birhbeck,  L.  R.  9  Q.  B.  2.56  ;  22  W.  R.  299. 

('-)  R.  v.  Francis,  18  Q.  B.  526. 

(■■)  4  T.  R.  284  ;  1  Gude,  377  ;  and  see  R.  v.  Harris,  11  A.  &  E.  518  ;  and  see 
R.  124,  p.  193. 

(*)  R.  v.  Wardroper,  4  Burr.  1964;  R.  v.  Dawes,  ib.  2022  ;  J!,  v.  Sargent,  5  T.  R. 
467  ;  R.  v.  Archdall,  8  A.  &  E.  289. 

(5)  R.  v.  Hodson,  11  L.  J.  Q.  B.  219  ;  4  Q.  B.  648,  n. ;  R.  v.  Anderson,  2  G.  &  D. 
113. 

(6)  R.  v.  Kemp,  1  East,  46,  note;  2  Selw.  N.  P.  1172;  but  see  JR.  v.  Brown, 
3  T.  R.  574,  note. 
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disqualified  by  having  acquiesced  or  concurred  in  the  act  which  he 
comes  to  complain  of,  or  in  similar  acts  at  former  elections  ('),  or 
by  being  himself  subject  to  the  same  objection  ('-).  It  is  not 
necessary,  on  the  one  hand,  that  the  relator  should  be  a  member 
of  the  corporation,  nor  on  the  other  hand  is  inhabitancy  in  the 
corporate  town  a  sufficient  interest  to  entitle  a  party  to  become  a 
relator,  unless  he  can  show  that  he  is  subject  to  the  local  jurisdic- 
tion of  the  corporation,  as  by  being  liable  to  the  borough  rates  or 
otherwise  (3) . 

An  officer  of  a  corporation  will  be  disqualified  from  being  a 
relator  against  a  councillor  for  disqualification,  to  whom  such  officer 
has  administered  a  declaration  without  objection,  while  cognizant 
of  such  disqualification  (4).  So  a  party  who  has  concurred  in 
overruling  an  objection  when  made  against  a  third  party  at  a 
former  election,  will  be  disqualified  from  becoming  relator  on  an 
information  raising  the  same  objection  (5)  ;  but  his  having  so  acted 
in  a  former  election  will  be  no  disqualification,  if  the  objection 
were  not  then  raised  (G).  Corporators  voting  at  an  election  of 
officers  are  not  competent  relators  to  question  the  authority  of  the 
presiding  officers  at  such  election,  unless  they  show  that  they  were 
not  aware  of  the  objection  at  the  time  of  the  election  (").  Cor- 
porators are  taken  to  be  cognizant  of  all  objections  arising  from 
the  legal  effect  of  their  own  charter  (8),  and  also  (unless  the  con- 
trarj*  be  shown)  of  recent  acts  of  the  corporation  of  which  they  are 
members  (9)  ;  but  if  they  have  no  means  of  knowing  of  an  objection 
to  an  election  at  the  time  it  took  place,  their  having  taken  part  in 
such  election  will  not  disqualify  them  from  becoming  relators  (10). 
Nor  in  general  will  a  subsequent  recognition  of  the  election,  as  by 
acting  with  the  defendant  in  the  exercise  of  his  office,  be  a  suffi- 
cient objection  against  a  relator  (n). 

(')  R.  v.  Clarke,  1  East,  46  ;  B.  v.  Staeey,  1  T.  E.  1 ;  B.  v.  Symmons,  4  T.  R. 
223. 

(-)  R.  v.  Cudlipp,  6  T.  R.  503:  R.  v.  Lofthouse,  L.  R.  1  Q.  B.  433;  S.  C, 
35  L.  J.  Q.  B.  141;  7  B.  &  S.  4  17. 

(3)  R.  v.  Hodge,  2  B.  k  Aid.  344,  note;  R.  v.  Parrv,  «  A.  &  E.  810  ;  R.  v.  Quayle, 
11  A.  &E.  508;  S.  C,  5  Jur.  386;  /,'.  v.  Thirlwind,  33  L.  J.  Q.  B.  171  ;  9  L.' T. 
N.  S.  7:; I. 

1     ".  v    •  ,  2  Q.  B.  460  ;     -S'.  C,  11  L.  J.  Q.  B.  107  ;  6  Jur.  777. 

(5)  R.  v.  Parkyn,  1  B.  &  Ad.  690. 

(fi)   /,'.  v    Benney,  1  B.  &  Ad.  684. 

(7)   /.'.  v.  Slylhe,  6  B.  &  C.  240. 

H   R.  v.  Trevenen,  2  B.  &  Aid.  339. 

(9)  R.  v.  Slythe,  6  B.  &  C.  243. 

('")  R.  v.  Smith,  3  T.  R.  573  :    //.  v.  Morris,  3  East,  '213. 

(n)  R.  v.  Clarke,  1  East,  38;  /,'.  v.  Benney,  1  B.  &  Ad.  081;  R.  v.  Trevenen, 
2  B.  &  Aid.  339. 
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It  is  no  valid  objection  to  a  relator  that  he  is  in  indigent  [  B.  40  ] 
circumstances  if  he  have  a  sufficient  interest,  although  there  may 
be  ground  to  believe  that  he  is  not  applying  at  his  own  expense, 
but  in  collusion  with  a  stranger ;  in  such  a  case,  however,  on  its 
being  shown  that  the  relator  is  not  acting  bond  fide,  the  Court  may 
require  further  security  for  costs  (*),  in  addition  to  the  recognizance, 
but  they  would  not  do  so  in  cases  not  within  9  Anne,  c.  20  (2),  or 
where  no  fraud  is  suggested  and  the  relator  is  a  corporator  (3) . 

But  the  management  and  conduct  of  the  prosecution  may,  upon 
any  ground  of  suspicion  of  collusion  between  the  original  parties, 
be  transferred  from  the  original  applicant  to  another  relator  (4). 

"With   the    exception    of    ex   officio   informations    filed    by   the  Not  to  be 
Attorney-Greneral  on  behalf  of  the  Crown,  no  information  in  the  ieaVeW1 
nature   of  a  quo  warranto  can  be  exhibited,  received,  or  filed  at 
the  Crown  Office  Department  without  express  order  of  the  King's 
Bench  Division  in  open  Court  (5) . 

Procedure. 

It.  40.  Every  application  for  an  information  in  the  nature  of  a  The  applica- 
(juo  warranto  shall  be  by  motion  to  a  Divisional  Court  for  an  order 
nisi,  unless  the  same  be  ex  officio  or  be  made  in  respect  of  a  corporate  '      -1 

office  within  the  meaning  of  45  &  40  Vict.  c.  50,  s.  225. 

In  order  to  obtain  the  leave  of  the  Court  to  file  an  information  in  The  affidavits, 
the  nature  of  a  quo  warranto  against  any  person,  affidavits  must  be 
prepared  entitled  only  "  In  the  High  Court  of  Justice,  King's  Bench 
Division,"  they  must  contain  all  the  facts  upon  which  the  applica- 
tion is  founded  precisely  stated,  not  loosely  or  generally,  but  in  such 
a  manner  that  perjury  could  be  assigned  upon  the  allegations  con- 
tained in  them  if  false ;  and  a  case  must  be  made  out  proper  to  be 
tried.  An  affidavit  purporting  that  deponent  has  been  informed 
and  believes,  is  not  sufficient,  where  the  fact  is  capable  of  being 
ascertained  positively,  but  an  affidavit  stating  that  defendant  under- 
stands and  believes,  or  has  heard  and  believes,  will,  under  particular 
circumstances,  and  uncontradicted,  be  considered  sufficient  (G). 

(')  R.  v.  Wahelin,  1  B.  &  Ad.  50  ;  E.  v.  Dudley,  7  D.  P.  C.  700. 

(3)  R.  v.  Brooke  and  others,  2  T.  R.  190. 
(•5)  R.  x.  Wynne,  2  M.  &  S.  346. 

(4)  R.  v.  AMerson  and  others.  11  A.  &  E.  3  ;  and  see  post,  p.  190. 

(3)  R.  35,  p.  161.  This  rule  was  taken  from  the  enactment  4  &  5  Will,  i:  M. 
C.  18,  s.  2,  which,  although  not  specifying  such  informations  eo  nomine,  was  applied 
thereto  by  many  decisions,  on  the  ground  that  the  usurpation  of  an  office  or  fran- 
chise belonging:  to  the  Crown  amounted  to  a  misdemeanour.  See  R.  v.  Mayor  of 
Hertford,  Carth.  503 ;  Salk.  376 ;  R.  v.  Howell,  Ca.  temp.  Hardw.  248 ;  R.  v. 
Morgan,  Str.  1041  ;  R.  v.  Roberts,  2  B.  &  Ad.  63. 

(6)  R.  v.  Hanvood,  2  East,  177;  R.  v.  Slythe,  6  B.  &  C.  240;  R.  v.  Day,  9- 
B.  &  C.  702  ;  R.  v.  Ireland,  37  L.  J.  Q.  B.  73.  Vide  Tancred's  "  Quo  Warranto," 
246,  &c.  ;  see  also  Ord.  XXXVIII.  r.  3,  p.  468. 
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[  K.  41  ]  The  affidavits  should  clearly  show  the  mode  of  election  to  the 

office  in  question,  and  the  ground  of  objection   intended  to  be  made 

toit(').  They  must  in  all  cas<  -  show  that  the  party  has  accepted 
or  taken  upon  himself  the  office  in  question,  not  by  barely  stating 
that  he  had  accepted  it,  but  by  stating  acts  constituting  an  accept- 
ance of  the  office  (2).  So  also  where  the  application  is  made  upon 
the  ground  of  the  defendants  having  vacated  an  office  by  accepting 
another  office  incompatible  with  it,  the  atlidavits  must  clearly  show 
a  valid  appointment  to  the  second  office,  as  well  as  an  acceptance  of 
it  by  the  defendant;  also  that  the  offices  were  incompatible,  and 
that  the  first  office  was  of  such  a  nature  that  the  defendant  could 
not  divest  himself  of  it  (:1). 

Where  it  is  alleged  that  an  election  is  contrary  to  charter,  the 
affidavit  must  distinctly  show  that  the  charter  was  accepted  (4),  and 
it  will  be  well  to  have  a  verified  copy  of  the  charter,  or  else  to  set  it 
out  in  the  affidavit. 

If  the  order  nisi  be  granted  upon  insufficient  affidavits,  leave  will 
not  be  given,  upon  showing  cause,  to  amend  them,  and  if  the  order 
nisi  be  discharged,  the  motion  cannot  be  renewed  upon  fresh 
affidavits  at  the  instance  of  the  same  relator  (5) ;  but  it  would  seem 
that  this  will  not  prevent  the  same  point  from  being  raised  at  the 
instance  of  another  relator  ('').  Care  should  be  taken  that  no  facts 
are  improperly  suppressed  in  the  affidavits,  as  any  such  suppression 
may  cause  the  motion  to  be  discharged  ('). 

After  the  order  nisi  is  granted  the  Court  will  not  receive  an 
additional  affidavit  C),  even  if  the  original  affidavit  is  defective 
(cf.  p.  222),  except  in  answer  to  any  new  matter  arising  out  of  the 
affidavits  of  the  opposite  party ;  and  then  only  by  special  leave  of 
the  Court  or  a  judge.     (E.  9,  p.  13.) 

It  has  been  held  that  the  prosecutor  may  call  in  aid  the 
defendant's  affidavits  to  supply  a  material  defect  in  his  own  in  an 
application  for  a  quo  warranto,  as  it  is  considered  merely  a  civil 
proceeding  (<J) ;  the  contrary  has  been  held  on  an  application  for  a 
criminal  information  for  a  misdemeanour  ("'). 

The  affidavits  to  move  for  the  order  nisi  need  not  be  filed  before 
the  motion  is  made ;  counsel  hands  them  to  the  officer  on  the  Crown 
side  when  the  motion  is  made  in  Court. 

See  further  as  to  procedure  on  the  motion,  the  notes  to  E.  44,  infra. 

In  respect  R,  41.  In   respect   of   such    a   corporate   office   as  in  the  last 

(')  It.  v.  Mein,  3  T.  R.  596  ;  It.  v.  Thomas,  8  A.  &  E.  183  ;  S.  C,  3  N.  &  P.  288. 

('-)  It.  v.  Whitwell,  5  T.  R.  85;  It.  v.  Slatter,  11  A.  &  E.  505;  S.  C,  9  L.  J. 
Q.  B.  115;  R.  v.  Quayle,  -11  A.  &  E.  508  ;  10  L.  J.  Q.  B.  '231  ;  It.  v.  Tidy,  lv  2] 
2  Q.  B.  D.  179  ;  seeante,  p.  180. 

(3)  It.  v.  Day,  9  B.  &  C.  702  ;  It.  v.  Patteson,  4  B.  &  Ad.  22.  See  p.  180,  ante,  as 
tu  what  constitutes  acceptance. 

(4)  It.  v.  Barzey  and  others,  4  M.  &  S.  253;  R.  v.  Huyhes,  7  B.  &  C.  70S;  1 
M.  &  R.  625. 

('j  R.  v.  Barzey,  4  M.  &  S.  253  ;  It.  v.  Orde,  8  A.  &  E.  420,  n.  ;  and  see  post, 
p.  222. 

(6)  It.  v.  Bond,  2  T.  R.  767  ;  It.  v.  SVythe,  6  B.  &  C.  244. 

(7)  R.  v.  Hughes,  7  B.  &  C.  719  ;   1  M.  &  R.  625,  S.  C. 
(s)  It.  v.  Newling,  3  T.  R.  314. 

(9)  R.  v.  Mein,  3  T.  R.  596. 

(10)  R.  v.  Baldwin,  8  A.  &  E.  168  ;  ante,  p.  163. 
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preceding   Rule   mentioned,  the   application   shall  be   by   notice   [ Rr-  42< 43  ] 
of  motion  to  the  person  affected  thereby  to  be  served  not  less  to  corporate 
than  ten  days  before  the  day  specified  in  the  notice  for  making  °   c^' 
the  application  (1). 

R.  42.  The  notice  shall  set  forth  the  name  and  description  of  Notice, 
the  applicant,  and  a  statement  of  the  grounds  of  the  application, 
and  the  applicant  shall  deliver  with  the  notice  on  service  thereof  a      L    '      -1 
copy  of  the  affidavits  whereby  the  application  will  be  supported  (2). 

As  to  the  qualification  of  the  relator,  see  supra,  p.  183. 

The  respondent  may  show  cause  in  the  first  instance  against  the 
application  (45  &  46  Vict.  c.  50,  s.  225,  sub-s.  (5) ). 

If  sufficient  cause  is  not  shown,  the  Court,  on  proof  of  due  service 
of  the  notice,  statement,  and  copy  of  affidavits  used  in  support  of 
the  application,  may,  if  it  thinks  fit,  make  the  Rule  for  the  informa- 
tion absolute  [ibid,  sub-s.  6). 

The  Court  may,  if  it  thinks  fit,  direct  that  any  issue  in  fact  on  an 
information  he  tried  in  London  [_or  at  Westminster^  (ibid.,  sub-s.  7). 

If  cause  is  not  shown  in  the  first  instance  and  the  Court   grants  In  general. 
an  order  nisi  only,  it  will  follow  the  same  course  as  in  other  cases 
treated  of  below. 

In  cases  other  than  those  under  the  foregoing  Act,  a  notice  of  the 
intended  application  is  not  necessary. 

The  Court  will  give  costs  of  an  abandoned  notice  (a). 

R.  43.  No  order  for  filing  any  information  in  the  nature  of  a  Affidavit 
quo  warranto  shall  be  granted,  unless  at  the  time  of  moving  an    y 
affidavit  be  produced  by  which  some  person  shall  depose  upon 
oath  that  such  motion  is  made  at  his  instance  as  relator ;    and      r  r.  54  ] 
such  person  shall  be  deemed  to  be  the  relator  in  case  such  order 
shall  be  made  absolute  and  shall  be  named  as  such  relator  in  such 
information  in  case  the  same  shall  be  filed,  unless  the  Court  shall 
otherwise  order. 

It  is  not  enough  for  the  applicant  to  depose,  that  if  the  informa- 
tion be  granted,  he  intends  to  be  the  relator  (4). 

An  affidavit  stating  that  deponent  "  has  directed  an  application 
and  that  the  motion  will  be  made,'1''  instead  of  the  words  of  the  above 
rule,  "  that  such  motion  is  made  at  his  instance  as  relator,  &c,"  was 
held  sufficient  (5). 

(*)  Taken  from  the  Municipal  Corporations  Act,   1882   (4-5   &  46   Vict.   c.   50), 
s.  2'25,  sub-s.  2. 

(2)  lb.  sub-s.  4. 

(3)  Ballard  v.  Salliwell,  65  L.  J.  Q.  B.  332. 

(4)  It.  v.  Sedges,  11  A.  &  E.  163  ;  S.  C,  9  D.  P.  C.  403  ;  5  Jur.  290. 

(5)  R.  v.  Anderson,  2  Q.  B.  740  ;   11  L.  J.  Q.  B.  233. 


ls^  INFORMATIONS  QUO  WARRANTO. 

[  E.  44  j^  Thr  affidavit  should  show  that  the  relator  is  a  properlj   qualified 

person  ('). 

If  there  be  one  unobjectionable  relator  making  affidavit,  bis 
affidavit,  which  might  be  insufficient  of  itself,  may  be  aided  by  the 
affidavits  made  by  other  deponents,  though  such  last-named 
deponents  be  disqualified  from  becoming  relators  (2). 


( i-rounds  to  be 
stated  in 
order  nisi. 

[  E.  55  ] 


The  motion. 


Discretion. 


It.  44.  Every  objection  intended  to  bo  made  to  the  title  of  a 
defendant  on  an  information  in  tbe  nature  of  a  quo  warranto  shall 
be  specified  in  the  order  to  show  cause  or  notice  of  motion,  and  no 
objection  not  so  specified  shall  be  raised  by  the  relator  on  the 
pleadings  without  the  special  leave  of  the  Court  or  a  judge  (3). 

Tbe  motion  must  be  made  by  counsel ;  tbe  Court  will  not  hear  an 
applicant  in  person  (4). 

Counsel  should  be  instructed  to  move  for  an  order  nisi  to  show 
cause  why  an  information  in  tbe  nature  of  a  quo  warranto  should  not 
be  exhibited  against  A.  B.  to  show  by  what  authority  he  claims  to 
exercise  the  office  or  franchise  of,  &c.  If  an  order  nisi  be  granted, 
counsel  should  indorse  upon  his  brief  the  precise  grounds  upon 
which  he  moves. 

The  names  of  several  defendants  may  be  included  in  one  order  (5), 
and  it  may  be  granted  in  respect  of  more  than  one  office  (6). 

It  will  not  be  granted  in  tbe  alternative  for  mandamus  or  quo 
warranto  ('').  But  there  must  be  no  unnecessary  delay  in  moving. 
Ten  weeks  has  been  considered  too  long  (8). 

The  time  for  making  the  motion — the  drawing  up  of  tbe  order 
nisi — the  service  of  it — the  entry  for  hearing,  and  showing  cause, 
are  generally  the  same  as  upon  application  for  a  mandamus.  (S.ee 
p.  219  et  sea.) 

As  to  adjournment  of  motion,  see  ante,  p.  164. 

Since  the  statute  4  &  5  Will.  &  M.  c.  18,  s.  2,  restraining  tbe  abusive 
filing  of  informations  by  tbe  Master  of  the  Crown  Office,  the  Court 
has  exercised  a  discretion  whether  it  will  grant  or  refuse  the  infor- 
mation (<J),  and  they  will  refuse  to  file  an  information  where  it  would 
be  vexatious  to  do  so  (ln),  or  useless,  as  when  applied  for  by  a  former 
occupant  of  an  office  on  the  ground  that  his  dismissal  from  office  had 
been  illegal,  and  wdiere  the  Court  was  satisfied  that  if  reinstated  he 
might  legally,  and  would  be,  dismissed  immediately  (u). 
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B.  v.  Thirlwind,   33  L.  J.  Q.  B.  171  ;   10  Jur.  (N.  S.)  206  ;  9  L.  T.  (N.  S. 


/;.  v.  Parry,  6  A.  &  E.  810  ;  R.  v.  Blame,  4  A.  &  E.  664. 

(3)  R.  v.  Thomas,  8  A.  &  E.  192  :  E.  v.  Tugwell,  9  B.  &  S.  375. 

(4)  See  R.  v.  Lancaster  J  J.,  1  Chitt.  Rep.  602  ;  Ex  parte  Pitt,  2  D.  P.  C.  439,  .527  ; 
In  re  Solicitor,  (1903)  2  K.  B.  205  ;  see  also  p.  223. 

E.  v.   Warlow,  2  M.  &  S.  75  ;   It.  v.  Haaley,  4  A.  &  E.  463. 
'.  v.  Thomas,  8  A.  &  E.  183. 
(')  R.  v.  JIaijor  of  Leeds,  11  A.  &  E.  512. 
{»)  It.  v.  Rowlands,  75  L.  J.  K.  B.  501. 

(9)  It.  v.  Cousins,  L.  R.  8  Q.  B.  216  ;  R.  v.  Ward,  ib.  210  ;  42  L.  J.  Q.  B.  126  ; 
R.  v.  Pamj,  6  A.  &  E.  810  ;  It.  v.  Tugwell,  9  B.  &  S.  375  ;  see  also  It.  v.  Wardroper, 
4  Burr.  1954  ;  R.  v.  Trevenen,  2  B.  &  Aid.  479. 

(10)  R.  v.  Ward,  supra, 

\n)  Miehards,  Ex  parte,  3  Q.  B.  D.  368  ;  47  L.  J.  Q.  B.  498. 
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Otherwise,  if  the  law  be  clear  against  the  defendant,  they  will      [  R.  45  ] 
make  the  order  absolute.     If  the  right  depends  upon  a  matter  of  ~ 
doubtful  law  (*),   or  if  the  point  be  a  new  one,  the  Court  will  not 
decide  the  validity  of  an  election  upon  a  mere  motion,  but  will  leave 
it  to  be  more  solemnly  argued  and  adjudged  upon  the  information. 

If  no  cause  is  shown,  the  order  is  made  absolute  upon  an  affidavit 
of  service,  which  must  then  be  handed  in.     (See  jwst,  p.  225.) 

The  fact  that  a  defendant  has  resigned  the  office,  either  before  the  Resignation 
application  or  after  an  order  nisi  has  been  obtained,  is  not  a  suffi-  pending 
cient  reason  for  discharging  the  motion  (2)  ;  and  where  the  relator  motlon- 
claims  the  seat  the  Court  will  make  the  rule  absolute,  because  the 
defendant  cannot  enter  a  disclaimer  at  that  stage,  as  there  is  no 
record  (3).    Under  such  circumstances  the  Court  will  not  make  it  one 
of  the  conditions  that  the  relator  should  bear  the  expenses  of  the 
information  and  disclaimer  (4).      In  one  case  they  made  the  rule 
absolute  with  costs,  it  being  arranged  that  the  information  should 
not  be  filed,  unless  it  should  become  legally  necessary  (5) ;  in  another 
it  was  made  absolute  with  costs  of  the  information,  but  not  of  the 
application  for  it,  should  the  defendant  enter  a  disclaimer^6). 

R.  45.   The  Court  may  discharge  an  order  nisi  for  an  information  Costs  of 
in  the  nature  of  a  quo  warranto  with  or  without  costs,  and  in  its  app  ca  10n" 
discretion  may,  upon  such  notice  as  may  be  just,  direct  the  costs  to      r  r  56  ] 
be  paid  by  the  solicitor  or  other  parties  joining  in  the  affidavits  in 
support  of  the  application,  although  he  be  not  the  proposed  relator. 

The  general  practice  is  to  give  costs,  and  they  will  certainly  do  so 
where  they  deem  the  application  unreasonable  or  groundless  (7). 
The  general  rule  appears  to  be  that  such  costs  will  not  be  so  granted 
in  discharging  the  order  nisi  unless  it  be  discharged  upon  some 
defect  in  the  affidavits  which  the  deposing  party,  from  the  circum- 
stance of  his  being  a  solicitor,  or  from  circumstances  appearing  hi 
the  affidavits  in  answer,  may  be  presumed  to  have  been  cognizant 
of  ;  but  if  the  order  nisi  be  discharged  upon  matters  shown  b}r  the 
affidavits  in  answer,  the  costs  should  not  be  given  against  such  third 
party  without  a  special  application  (8).  In  case  of  such  special 
application  the  order  nisi  should  be  drawn  up  upon  reading  all  the 
affidavits  filed  in  support  of,  and  in  opposition  to,  the  original 
motion,  and  such  additional  ones  as  ma}'  be  necessary  (°). 

The  Public  Authorities  Protection  Act,  1893,  does  not  apply  so  as  to 
allow  costs  to  be  ordered  to  be  paid  between  solicitor  and  client  (w). 

(J)  R.  v.  Garter,  Cowp.  58;  R.  v.  Godwin,  1  Doug.  382. 

(-)  R.  v.  Blizard,  L.  R.  2  Q.  B.  55 ;  36  L.  J.  Q.  B.   78  ;  R.  v.  Morton,  4  Q.  B. 
146. 

(3)  lb.  ;  and  see  post,  p.  193. 
(!)  R.  v.  Hartley,  3  E.  &  B.  143. 

(5)  R.  v.  Morton,  supra. 

(6)  R.  v.  Blizard,  supra. 

'(')  R.  y.  lewis,  2  Burr.  780 ;  R.  v.  Wardroper,  4  Burr.  1963 ;  R.  v.  Kemp,  1  East, 
46,  n. 

(s)  R.  v.  Greene,  4  Q.  B.  646  ;   11  L.  J.  Q.  B.  281. 
('■')  R.  v.  Green,  12  L.  J.  Q.  B.  239. 
("')  R.  v.  Carter,  68  J.  P.  466. 
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[Rr.  46,  47  ]       R,  46.  A  new  relator  may  by  Leave  of  the  Court,  on  notice  of 
New  relator,    motion,  be  substituted  for  the  one  who  firsl  enters  into  the  recog- 
[  R.  57  ]      nizanee  on  special  circumstances  being-  shown  ('). 

A  new  relator  has  been  appointed  in  the  place  of  one  going 
abroad  (-). 

An  application  for  this  purpose  .should  ho  made  upon  two  clear 
days'  notice  of  motion.  It  may  be  brought  on  as  if  it  were  an 
ex  parte  motion,  and  is  not  put  into  the  Crown  paper.  (R.  236,  p.  339.) 
Copies  of  any  affidavits  intended  to  he  used  in  support  of  the  motion 
must  he  served  with  the  notice.  (R.  237,  ibid.)  A  copy  of  tho 
notice  should  be  left  at  the  Crown  Office  not  later  than  the  day 
before  the  day  named  for  moving,  in  order  that  the  case  may  be  put 
in  the  daily  cause  list. 


Consolidation.  R.  47.  Where  several  orders  nisi  for  informations  in  the  nature 
of  quo  warranto  have  been  granted  against  several  persons  for 
usurpation  of  the  same  offices,  and  all  upon  the  same  grounds  of 
objection,  the  Court  may  order  such  orders  to  be  consolidated,  and 
only  one  information  to  be  filed  in  respect  of  all  of  them,  or  may 
order  all  proceedings  to  be  stayed  upon  all  but  one,  until  judgment 
be  given  in  that  one,  provided  always  that  no  order  be  made  to 
consolidate  or  stay  any  proceedings  against  any  defendant  unless 
he  give  an  undertaking  to  disclaim,  if  judgment  be  given  for  the 
Crown,  upon  the  information  which  proceeds  (3). 


[R.  58  ] 


Order 

absolute. 


The  informa- 
tion. 


If  the  order  be  made  absolute,  it  may  be  drawn  up  at  the  Crown 
Office  in  the  usual  manner,  but  it  need  not  he  served  if  made  on 
hearing  counsel  on  both  sides.  It  may  then  be  sent  to  counsel  with 
instructions  to  draw  the  information. 

The  information  itself  must  be  drawn  with  at  least  as  much 
certainty  and  precision  as  an  indictment  (4).  Forms  of  informations 
arc  given  in  the  Appendix — 

General  form,  No.  32,  p.  515. 

Against  a  municipal  corporate  officer,  No.  33,  ibid. 

Against  a  member  of  an  Urban  District  Council,  No.  ccxxii.,  p.  604. 

It  is  not  necessary  that  the  information  should  state  that  it  is  filed 
by  leave  of  the  Court;  such  leave  never  appears  on  the  record  (3). 

When  the  information  is  drawn  the  solicitor  must  engross  it  on 
parchment,  then  procure  the  signature  of  the  King's  Coroner  and 
Attorney  thereto,  lor  which  a  stamp  of  10s.  is  payable,  and  file  it  at 
the  Crown  Office;  fee  for  filing,  stamp,  2s.  6d.  These  stamps  should 
be  impressed  on  the  information. 


(')  Sec  R.  v.  Alderson  and  others,  11  A.  &  E.  :;. 

(2)  R.  v.  Quayle,  10  L.  J.  Q.  B.  99  ;  9  D.  P.  C.  548. 

See  also  9  Anne,    c.  25,   ante,  p.  182;  R.  v.  Collingwood,    1  Burr.   573;  R. 
Dt n- us  and  others,  Burgesses  of  Carnarvon,  Hil.  1836. 
(*)  2  Hawk.  P.  C.  c.  26,  ss.  3,  4. 
(5)  Sijmmen  \.  R.,  Cowp.  489. 
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There  must  be  filed  with  the  information  a  recognizance  as  required      [  B.  123  ] 
by  R.  35,  ante,  p.  161,  which  provides  that  no  process  is  to  be  issued  „      ~~  . 
upon  any  information,  other  than  an  ex  officio  information,  until  the  zauce 
person  procuring  such  information  to  be  exhibited  shall  have  filed  at 
the  Crown  Office  Department  a  recognizance  in  the  penalty  of  507. 
effectually   to   prosecute    such   information,   and   to   abide   by  and 
observe  such  orders  as  the  Court  shall  direct,  and  such  recognizance 
is  to  be  entered  into  before  the  King's  Coroner  and  Attorney,  or  the 
Master  of  the  Crown  Office,  or  a  justice  of  the  peace  of  the  county, 
borough,  or  place  in  which  the  cause  may  have  arisen  ('). 

For  form  of  recognizance  see  No.  28,  p.  514,  the  fee  for  filing 
which  is  2s.  6c/.,  and  if  taken  before  the  King's  Coroner,  or  Master 
of  the  Crown  Office,  there  is  also  a  fee  of  10s.  for  that  purpose. 
Such  fees  are  payable  by  means  of  impressed  stamps  on  the 
recognizance. 

As  the  information  is  in  no  way  changed  by  the  new  Rules,  the  Venue, 
local  venue  must  be  inserted ;  but  under  R.  S.  C.  Ord.  XXXVI.  r.  1, 
it  may  be  changed  by  order  of  the  Court  or  a  judge  in  the  same 
manner  and  for  the  same  reasons  as  in  a  civil  action. 

In  cases  within  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  it  is  specifically  enacted  that  the  Court  may,  if  it  thinks 
fit,  direct  that  any  issue  of  fact  on  an  information  be  tried  by  jury 
in  London  (or  at  Westminster),  ib.  s.  225,  sub-s.  7  (2). 

It  would   seem    that  the   information  cannot   be    quashed  upon  Cannot  be 
motion,  even  by  consent  (:i).  quashed. 

An  office   copy  of  the  information   may  be   obtained  from   the  office  copy  of 
Crown  Office  on  payment  of  the  usual  fees.     (R.  127,  p.  292.)  information. 

It.  123.  When  any  information  in  the  nature  of  a  quo  warranto  Pleadings. 
has  been  filed,  the  defendant  may  plead  to  such  information 
within  such  time,  and  in  like  manner  as  if  the  information  were  a 
statement  of  claim  delivered  in  an  action,  and  subject  to  these 
Rules  this  pleading  and  all  subsequent  proceedings,  including  [  E.  134  ] 
pleadings,  trial,  judgment,  and  execution,  shall  proceed  and  may 
be  had  and  taken  as  if  in  an  action,  and  where  the  judgment  is 
for  the  relator  judgment  of  ouster  may  be  entered  for  him  in  all 
cases. 

After   the   information    and   recognizance    have    been    filed,   the  Appearance, 
defendant  must  enter  or  cause  to  be  entered  in  a  book  at  the  Crown 
Office  an  appearance  to  such  information.     (R.  72,  p.  91.) 

(!)  Page  185,  note  (5). 

(-)  Before  the  new  Pules  the  venue  was  local,  as  upon  an  indictment,  and  could 
only  be  changed  on  the  ground  that  a  fair  and  impartial  trial  could  not  be  had  in 
the  original  jurisdiction.  (See  ante,  p.  106.)  Where  the  Court  changed  the  venue 
from  Lancashire  to  Middlesex,  and  a  suggestion  was  entered  on  the  record  that  the 
trial  of  the  issue  could  be  more  conveniently  had  in  the  county  of  the  substituted 
venue,  it  was  held  not  to  be  error:  Clark  v.  R.,  3  E.  &  E.  147;  affirmed  in  the 
House  of  Lords,  where  Lord  Campbell,  L.C.,  said  that  the  suggestion  must  be 
tieated  as  a  statement  that  the  trial  could  not  be  fairlv  taken  in  Lancashire.  Ib., 
'  9  H.  L.  Cas.  181 ;  31  L.  J.  Q.  B.  175. 

(3)  R.  v.  Edgar  and  another,  4  Burr.  2207. 


Subpoena  to 
answer. 


Attachment. 
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[  E.  123  ]  If  the  defendant  is  under  terms  to  appear  by  an  enlarged  order  ('), 

a  copy  of  -ii 'li  order,  with  a  notice  (No.  46,  p.  522,  may  be  adapted) 
calling  upon  the  defendant  to  appear  within  five  days  must  be 
served,  and  in  default  of  an  appearance  the  Court  maybe  moved 
ex  parte  for  leave  to  enter  an  appearance  for  him,  or  if  the  notice 
was  personally  served,  fur  an  attachment  (2).  If  such  motion  for 
leave  to  enter  an  appearance  in  the  name  of  the  defendant  be  made, 
and  an  order  absolute  obtained,  it  must  be  drawn  up  at  the  Crown 
Office,  and  produced  there  on  entering-  the  appearance,  and  a  notice 
must  be  served  on  the  defendant  that  an  appearance  has  been 
entered  for  him.  If  an  order  nisi  ouly  be  granted,  that  must  bo 
first  drawn  up  and  served. 

When,  as  is  more  usual,  the  defendant  is  not  under  terms  to 
appear,  a  subpoena  to  answer  may  be  issued  and  indorsed  according 
to  Form  No.  51,  p.  525,  and  a  copy  served  on  the  defendant;  the 
service  need  not  he  personal.  If  the  defendant  does  not  appear 
within  four  days  after  the  day  named  in  the  subpoena  to  answer,  the 
relator,  upon  filing  an  affidavit  of  due  service  of  the  subpoena  to 
answer,  may  issue  an  attachment.  (R.  84,  p.  94.)  The  four  days  are 
exclusive  of  Sunday,  Christmas  Day,  or  Good  Friday.  (Ord.  LXIV. 
r.  2  ;  see  also  Ord.  LNIV.  rr.  3  and  12,  &c.)  For  form  of  affidavit 
of  service,  see  No.  53,  p.  526,  and  of  attachment,  No.  55,  p.  526. 
The  attachment  may  be  superseded  upon  an  appearance  being 
entered.  (See  "Attachment,"  post,  p.  362.)  If  the  defendant 
cannot  be  taken  on  the  attachment,  he  may  be  proceeded  against  to 
outlawry.  (See  "  Outlawry,"  seel  gutere,  effect  of  Judicature  Act, 
1884  (47  &  48  Vict.  c.  61),  s.  15.) 

The  process  against  a  body  corporate  would  be  by  venire  facias 
and  distringas  (R.  87),  as  to  which  see  ante,  p.  98. 
Time  for  By  R.  123,  all  subsequent  proceedings  are  made  similar  to  those 

defence.  m  an  action,  but  inasmuch  as  the  information  itself  is  not  required 

to  be  delivered,  but  merely  to  be  filed  at  the  Crown  Office,  it  is  a 
little  difficult  to  fix  definitely  from  what  date  time  runs  for  deliver- 
ing the  defence.  It  is  suggested  that  the  time  must  run  from  the 
date  of  the  defendant's  appearance,  and  so  would  be  governed  by 
R.  S.  C.  Ord.  XXI.  r.  7,  and  not  by  rule  6,  and  that  the  defence 
must  be  delivered  within  ten  days  from  that  date,  unless  the  time 
be  extended  by  the  Court  or  judge. 
Defence.  A  defence  to  a  quo  warranto  information  is  not  quite  the  same  as 

a  defence  in  an  ordinary  action,  for  it  is  incumbent  on  a  defendant 
to  set  up  an  affirmative  title  and  not  merely  to  content  himself  with 
specifically  denjdng  the  statements  in  the  information. 

If  he  does  not  shqw  a  good  title  he  will  be  ousted  (3)  ;  he  cannot 
therefore  plead  not  guilty  or  that  he  did  not  usurp  the  office  in 
question  as  a  general  issue,  but  he  may  plead  that  he  did  not  use  or 
exercise  the  office,  and  he  may  traverse  any  material  allegation  in 
the  information  (4). 

If  a  defendant  fails  to  establish  by  evidence  any  material  issue 


(')  See  ante,  p.  164. 

(-)  R.  79  ;  and  see  "  Attachment,"  post,,  p.  362. 

<  i     S.  \ .  It  iffh,  4  Burr.  2143  :   11.  v.  Birch,  4  T.  R.  608. 

(4    R.  v.  Blagden,  10  Mod.  211,  296;  Selwyn's  N.  P.  Quo  Warranto. 
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arising  on  his  defence,  although  others  be  found  for  him,  judgment  [  Rr.  124, 48  ] 
of  ouster  will  be  given  against  him  (*). 

But  where  a  defendant  confesses  an  usurpation  for  part  of  the 
time  only,  there  can  be  no  judgment  of  ouster  on  that  confession,  but 
the  defendant  must  be  punished  only  for  that  partial  usurpation  (2). 

R.  124.  The  prosecutor  in  answer  to  a  plea  that  the  defendant  Reply. 
has  held  and  executed  the  office  or  franchise  for  six  years  before 
the  exhibiting  the  information  may  reply  any  forfeiture,  surrender, 
or  avoidance  by  the  defendant  within  the  said  six  years. 

R.  48.  If  a  defendant  on  an  information  in  the  nature  of  a  Disclaimer. 
quo  warranto  does  not  intend  to  defend,  he  may  to  prevent  judg- 
ment by  default  enter  a  disclaimer  at  the  Crown  Office  and  file 
a  copy  there,  and  deliver  another  copy  to  the  relator  or  his  [  K.  59  ] 
solicitor.  Upon  the  disclaimer  being  filed  judgment  of  ouster 
may  be  entered  at  the  Crown  Office,  and  the  costs  taxed  as  in 
judgment  by  default. 

For  form  of  disclaimer,  see  No.  35,  p.  517.  It  should  be  signed 
by  the  defendant  or  his  solicitor  (E.  119,  p.  99),  or  the  defendant 
may  let  judgment  go  by  default,  as  when  it  is  an  object  to  gain 
time  ;  but  it  is  usually  best  to  enter  a  disclaimer.  The  Court  would 
probably  have  no  power  to  deprive  the  relator  of  his  costs  (3). 
Formerly  judgment  of  ouster  could  only  be  entered  in  respect  of 
corporate  offices  under  9  Anne,  c.  25,  s.  5  (;),  but  this  rule  has  a 
general  application.  For  form  of  judgment  of  ouster,  see  No.  36, 
p.  518. 

A  party  cannot  enter  a  disclaimer  so  as  to  prevent  the  information 
being  filed,  because  there  is  no  record,  but  where  a  defendant  had 
resigned  his  office  before  the  rule  for  a  quo  toarranto  was  made 
absolute,  the  Court  made  the  rule  absolute,  with  costs,  on  an 
arrangement  that  the  information  should  not  be  filed  unless  it 
should  become  legally  necessary  (5).  In  another  case  the  rule  was 
made  absolute,  with  costs  of  the  information,  but  not  of  the  applica- 
tion for  it,  if  the  defendant  should  disclaim  (6). 

Further  Procedure. 

A  special  case  may  be  stated  as  in  an  action  under  E.  S.   C.  Special  case. 
Ord.  XXXIV.  (see  E.  129  and  123),  the  procedure  on  which  is  dealt 
with  under  "  Mandamus."     (See  p.  245.) 

(•)  R.  v.  Bonnes,  1  T.  R.  453 ;  R.  v.  Penryn,  1  Str.  582. 

(2)  R.  v.  Riddle,  2  Str.  952 ;  R.  v.  Clarke,  2  East,  75. 
\*\  R.  v.  Hartley,  3  E.  &  B.  143. 

(*j  See  R.  v.  McKay,  5  B.  &  C.  G40  ;  R.  v.  Grlmshaw,  5  D.  &  L.  249  ;   17  L.  J. 
Q.  B.  19. 

(3)  R.  v.  Morton,   12  L.  J.  Q.  B.   123;  but  see  R.  v.  Hartley,  3  E.  &  B.  43,  and 
ante,  p.  189. 

(G)  R.  v.  Blizard,  L.  R.  2  Q.  B.  55  ;  36  L.  J.  Q.  B.  78. 
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Points  of  law. 

Issues  of  fad 

without 

pleadings. 

Amendment. 


Licence  for 
King's 

counsel. 


Judgment. 


Costs. 


Other  proceedings  applicable  to  the  proceedings  by  quo  warranto 
are  also  dealt  with  Tinder  title  "  Mandamus." 

As  to  disposal  of  points  of  Law  raised  by  the  pleadings,  sec  p.  245. 

Aa  to  Issues  of  Eacl  without  pleadings,  sec  p.  2  10. 

The  power  of  amendment  is  governed  by  R.  S.  C.  Ord.  XXVIII. 
(Amendment),  which  applies  to  "proceedings  in  quo  warranto.  (See 
R.  260,  p.  388,  47  &   is  Vict.  c.  61,  s.  lo.)(') 

Jt  must  be  remembered  that  by  R.  260,  R.  S.  C.  Ord.  XXVIII. 
is  applied  generally  to  ail  proceedings  in  quo  warranto,  whereas  by 
R.  123,  only  the  pleadings  and  subsequent  proceedings  are  the  same 
as  in  an  action. 

If  the  assistance  of  any  King's  counsel  be  desired  on  behalf  of 
the  defendant,  a  licence  or  dispensation  must  be  obtained  as  upon 
an  indictment  (ante,  p.  117).  Neither  the  Attorney-General,  nor 
Solicitor-General,  nor  a  King's  counsel  can  appear  in  a  ease  against 
the  Crown  even  if  the  Crown  be  a  nominal  party  only)  without  a 
licence  under  His  Majesty's  sign  manual (*),. 

All  writs,  summonses,  orders,  process,  judgment,  &c,  are  still  to 
be  issued,  had,  taken,  or  entered  at  the  Crown  Office  without 
reference  to  any  other  department  of  the  Central  Office,  and  all 
chamber  summonses  -within  the  jurisdiction  of  a  Master  should  be 
disposed  of  before  the  King's  Coroner  and  Attorney  or  the  Master 
of  the  Crown  Oilier. 

By  the  Municipal  Corporations  Act,  1710  (9  Anne,  c.  25),  s.  5, 
which  applies  only  to  corporate  offices  in  corporate  places  (3),  it,  is 
provided,  that  in  case  an}-  person  or  persons  shall  be  found  guilty, 
or  adjudged  guilty  of  a  usurpation  or  intrusion  into,  or  unlawfully 
holding  and  executing  an}-  (corporate)  offices  or  franchises,  it  shall 
and  may  be  lawful  for  the  Court  as  well  to  give  judgment  of  ouster 
against  such  person  or  persons  of  and  from  any  of  the  said  offices  or 
franchises,  as  to  fine  such  person  or  persons  respectively  for  his  or 
their  usurping,  intruding  into,  or  unlawfully  holding  and  exe- 
cuting (4),  and  to  give  judgment  that  the  relator  or  relators  in  such 
information  named  shall  recover  his  or  their  costs  of  such  prosecution. 
And  if  judgment  shall  be  given  for  the  defendant  or  defendants  in 
such  information,  he  or  they  for  whom  such  judgment  shall  be 
given  shall  recover  his  or  their  costs  therein  expended  against  such 
relator  or  relators,  to  be  recovered  by  fi.  fa.  &c.  But  now,  when 
judgment  is  obtained  for  the  relator,  whether  upon  disclaimer  (R.  48) 
or  upon  the  pleadings  (R.  123),  judgment  of  ouster  may  be 
entered  in  all  cases,  and  whether  within  the  above  Act  or  not  (5) ; 


(')  Forincrlv  the  power  of  amendment  was  the  same  only  as  upon  indictments. 

(2)    /;.  v.  Jones,  9  C.  &  P.  404,  n. 

R.  v.  McKay,  5  B.  &  C.  640  ;  H.  v.  Grimskau;  17  L.  J.  Q.  B.  19  ;  5  D.  &  L. 
249  ;   B.  v.  Backhouse,  7  B.  &  S.  911  ;  It.  v.  Morgan,  26  L.  T.  790. 

(4)  It  has  not  been  customary  in  modern  times  to  fine  a  defendant  for  usurpation, 
and  probably  the  effect  of  the  Jud.  Act,  1884  (47  &  48  Vict.  <:.  (il),  s.  15,  which 
enacts  that  proceedings  in  quo  warranto  shall  be  deemed  to  be  civil  proceedings, 
whether  for  the  purposes  of  appeal  or  otherwise,  is  to  render  this  form  of  punish- 
ment no  longer  possible. 

(■')  Before  the  Jud.  Acts  and  Rules,  in  cases  of  quo  warranto,  not  being  corporate 
cases  within  the  provisions  of  9  Anne,  c.  '25,  judgment  of  ouster  could  not  be 
given  (It.  v.  Ponsonby,  Sayer,  245  ;  2  Selwyn's  N.  P.  Quo  Warranto,  1,  9th  ed.)  ; 
and  the  defendants,  in  case  of  judgment  in  their  favour,  could  only  get  their 
costs  to  the  amount  of  the  recognizance  by  virtue  of  4  &  5  Will.  &  M.  c.  18  (now 
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and  it  would  seem  that  costs  will  follow  the  ordinary  rule  in  civil 
actions,  and  these  costs  include  costs  of  obtaining  the  order  in  the 
Divisional  Court  (E.  123  and  261)  (]). 

But  over  and  above  this  the  Court  has  general  power  over  costs 
in  civil  cases  under  the  Jud.  Act,  1890,  s.  5. 

In  a  case  within  the  statute  9  Anne,  c.  25,  where  one  material  issue 
was  found  for  the  Crown,  on  which  judgment  of  ouster  was  given, 
it  was  held  that  the  relator  was  entitled  to  costs  on  all  the  issues 
on  that  plea,  although  some  might  have  been  found  for  the  defen- 
dant (2)  ;  but  this  seems  somewhat  to  conflict  with  a  later  case,  the 
principle  of  which  appears,  in  some  degree  at  least,  applicable  to 
this  point  (;!). 

See  E.  38,  ante,  p.  168,  as  to  costs  on  acquittal  or  neglect  to 
proceed. 

The   judgment,   however  obtained,   whether  after   trial    with  or  Eutry  of 
without  a  jury,    on  motion  for  judgment,   by  order  of  Court,  on  judgment, 
argument  of  questions  of  law,  by  default,  on  disclaimer,  or  other- 
wise, must  be  entered  in  the  same  manner  as  in  an  action,  except 
that  it  must  be  entered  at  the  Crown  Office. 

For  form  of  judgment  of  ouster  on  a  disclaimer,  see  No.  36, 
p.  .518  ;  for  the  same  on  judgment  for  the  Crown  after  trial  with  a 
jury,  No.  123,  p.  554.  This  form,  together  with  those  given  in 
Appendix  F.,  E.  S.  C,  may  readily  be  adapted  to  meet  the  require- 
ments of  any  particular  case. 

At  one  time  it  was  thought  a  convenient  and  safe  practice  to  fill  Filling-  up 
up  a  vacancy  in  a  corporate  office,  occasioned  by  a  judgment  of  ouster,  vacancy 
by   mandamus    to    elect    under    the    Municipal    Corporation   Acts  occasioned 
(although  the  filling  up  of  a  casual  vacancy  in  such  office  was  pro-    y  ous  er* 
vided  for),  because   it  might  be  contended  that  where  an  office  has 
been  usurped,  such  office  was  not  legally  filled,  and  therefore  that  no 
casual  vacancy  had  occurred  as  contemplated  by  the  statute;  but 
since  it  is  how  well  established  that,   where    a   person   is   ousted 
because   of  ineligibility  for  election,   and  consequently,  that  votes 
given  for  him  are  thrown  away,  the  next  candidate  on  the  poll  is 
entitled  to  be  admitted  (4).     A  new  election  under  such  or  the  like 
circumstances  is  unnecessary,  and  mandamus  would  lie  to  admit  such 
candidate  (5). 

repealed).  This  applied  to  all  informations,  criminal  as  well  as  quo  warranto, 
and  the  defendant  could  not,  under  this  statute,  recover  more  than  the  amount 
of  the  recognizance.  {R.  v.  Filewood,  2  T.  R.  145  ;  R.  v.  Savile,  18  Q.  B.  703.) 
The  relator  in  such  cases  could  not  obtain  anv  costs  against  the  defendant  (R.  v. 
Williams,  1  Burr.  402  ;  S.  0.,  1  Bl.  Rep.  93  ;  R.  v.  McKay,  5  B.  &  C.  640  ;  Lloyd 
v.  The  Queen,  2  B.  &  S.  656)  ;  and  notwithstanding  the  incorporation  of  local 
boards  under  23  &  24  Vict.  c.  90,  s.  46,  they  did  not  come  within  the  above- 
mentioned  statute  of  9  Anne,  c.  25.  (R.  v.  Morgan,  26  L.  T.  790  ;  R.  v.  Backhouse, 
7  B.  &  S.  911.) 

0)  R.  v.  Steele,  1  Q.  B.  D.  482  ;  and  see  ante,  p.  168. 

{-)  R.  v.  Bournes,  1  T.  R.  4  52  ;  see  Tancred,  Quo  Warranto,  p.  385. 

(3)  R.  v.  llawdon  and  others,  11  A.  &  E.  143. 

(*)  R.  v.  Coaks,  3  E.  &  B.  249  ;  23  L.  J.  Q.  B.  133  ;  R.  v.  Blizard,  L.  R.  2  Q.  B. 
55  ;  36  L   J.  Q.  B.  78. 

(5)  R.  v.  Coaks,  supra. 
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aUI  TAM  INFORMATIONS. 

Qui  tarn.  A  qui  tarn  information  is  in  the  nature  of  a  penal  action  for  the 

recovery  of  a  penalty  divisible  between  an  informer  and  the  Crown, 
and  used  sometimes  to  be  filed  in  the  Crown  Office,  but  more 
frequently  in  the  Exchequer.  (See  Grude's  Crown  Office  Practice, 
p.  165.)  The  last  reported  case  is  Attorney -General  v.  Bradlauyh, 
14  Q.  B.  D.  668,  which  was  filed  on  the  revenue  side  of  the  Court. 
Cf.  p.  170. 
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MANDAMUS. 

{Rules  49—69,  125.) 

The  prerogative  writ  of  mandamus  may  be  defined  as  a  high  Definition, 
prerogative  writ,  issuing  from  the  Crown  side  of  the  King's 
Bench  Division  of  the  High  Court,  whereby  the  Court,  in  the 
King's  name,  commands  the  person  to  whom  it  is  addressed  to 
perform  some  public  or  quasi-public  legal  duty  which  he  has 
refused  to  perform,  and  the  performance  of  which  cannot  be 
enforced  by  any  other  adequate  legal  remedy  (1). 

The  writ  is  of  very  ancient  origin,  dating  back  at  any  rate  to  Origin, 
the  time  of  Edward  II.  ('-).  "  It  seems  originally,"  says  Mr.  High, 
"  to  have  been  one  of  that  large  class  of  writs  or  mandates  by 
which  the  sovereign  of  England  directed  the  performance  of  any 
desired  act  by  his  subjects,  the  word  '  mandamus '  in  such  writs  or 
letters  missive  having  given  rise  to  the  present  name  of  the  writ. 
These  letters  missive  or  mandates,  to  which  the  generic  term 
mandamus  was  applied,  were  in  no  sense  judicial  writs,  being 
merely  a  command  issuing  directly  from  the  sovereign  to  the 
subject,  without  the  intervention  of  the  Courts,  and  they  have 
long  become  entirely  obsolete.  The  term  mandamus,  derived  from 
these  letters  missive,  seems  gradually  to  have  been  confined  in  its 
application  to  the  judicial  writ  issued  by  the  King's  Bench,  which 
has  by  a  steady  growth  developed  into  the  writ  of  mandamus  "  (3). 

"  A  mandamus,"  says  Lord  Mansfield,  "  is  a  prerogative  writ 

(1)  "Mandamus  is  a  prerogative  writ,  introduced  to  prevent  disorder  from  a 
failure  of  justice  and  defect  of  police  ;  and  therefore  ought  to  be  used  on  all  occasions 
"where  the  law  has  established  no  specific  remedy,  and  where  in  justice  and  good 
government  there  ought  to  be  one."  (Comyns'  Dig.  tit.  Mandamus.)  "  A  man- 
damus is  a  writ,  commanding  the  execution  of  an  act,  where  otherwise  justice 
would  be  obstructed,  or  the  King's  Charter  neglected,  issuing  regularly  only  in 
cases  relating  to  the  public  and  the  Government,  and  is  therefore  termed  a  pre- 
rogative writ."  (Bac.  Abr.  tit.  Mandamus  ;  see  also  3  Bl.  Com.  110  ;  R.  v.  Barki  r, 
3  Burr.  1267,  per  Lord  Mansfield.) 

(2)  See  per  Powys,  J.,  in  R.  v.  Hcathcote,  10  Mod.  57  ;  R.  v.  Widdington,  1  Lev. 
23  ;  and  Bac.  Abr.  tit.  Mandamus,  where  it  is  said  to  be  founded  on  Magna  Charta. 

(3)  High  on  Extraordinary  Legal  Remedies. 

S.M.  O 
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flowing  from  the  king  himself,  sitting  in  this  Court,  superintend- 
ing the  police  and  preserving  the  peace  of  this  country"  (1). 

Where  any  tribunal,  inferior  Court,  or  body  of  persons  charged 
Avith  the  performance  of  a  public  duty  do  not  discharge  that  duty, 
mandamus  lies  to  compel  them  to  do  it. 

Whence  The  prerogative  writ  issues  only  from  the  Crown  side  of  the 

King's  Bench  Division.  Before  the  Judicature  Acts  it  formed 
part  of  the  exclusive  jurisdiction  of  the  Court  of  Queen's  Bench. 
By  s.  34  of  the  Judicature  Act,  1878,  were  transferred  to  the 
I  tueen's  Bench  Division  of  the  High  Court  of  Justice  all  matters 
which  would  have  been  within  the  exclusive  jurisdiction  of  the 
Court  of  Queen's  Bench. 

The  prerogative  writ  of  mandamus  may  be  distinguished  from 
other  analogous  legal  remedies  as  follows  : — 

Distinguished       It  differs  from  the  statutory  mandamus  under  Ord.  LIU.  in  that 

remedies61  ^  *s  g'ranted  wherever  there  is  a  legal  right  to  be  enforced  and 
no  other  specific  and  efficient  remedy,  whereas  the  statutory 
mandamus  can  only  be  granted  where  the  party  has  a  right  of 
action,  and  is  in  effect  only  granted  as  ancillary  to  the  action,  and 
for  the  purpose  of  enforcing  the  private  right  in  respect  of  which 
the  private  litigation  has  arisen  (2). 

There  is  also  another  kind  of  statutory  mandamus,  i.e.,  under 
s.  299  of  the  Public  Health  Act,  1875,  and  under  s.  70  of  the 
Municipal  Corporations  Act,  1882,  which  empowers  the  Court  to 
enforce  the  performance  of  certain  public  duties  by  public  bodies 
after  the  time  for  such  performance  has  expired. 

Mandatory  It  differs  from  a  mandatory  injunction  or  an  order  for  specific 

performance,  inasmuch  as  it  lies  only  to  enforce  duties  of  a  public 
or  quasi- public  nature,  and  cannot  be  invoked  to  enforce  merely 
private  rights,  whether  arising  from  contract  or  otherwise  (3). 

Another  difference  is  that  an  injunction  is  a  preventive  writ, 
while  a  mandamus  is  a  remedial  one ;  an  injunction  enforces 
inaction  and  restrains  motion,  whereas  mandamus  sets  in  motion 
and  compels  action. 

Certiorari  and      It  differs  from   certiorari   and   prohibition    in    that  the  latter 

prohibition. 

(!)  R.  v.  Barker,  1  W.  Bl.  352. 

(2)  Mayor  of  County  Borough  of  Salford  v.  Lancashiri  County  Council,  25  Q.  B.  D. 
384;  Baxter  v.  London  County  Council,  63  L.  T.  (N\  S.)  767;  R.  v.  L.  <f  N.  IF. 
Rail.  Co.,  (1894)  2  Q.  B.  518  ;  Smith  v.  Chorley  District  Council,  (1897)  1  Q.  B.  537  ; 
Easton  v.  Nar  Valley  Drainage,  8  T.  L.  R.  649  ;  li.  v.  Vestry  of  St.  George's,  South- 
ward, 61  L.  J.  Q.  B.  398  ;   67  L.  T.  4 1 '2. 

(3)  Fry  on  Specific  Performance,  2nd  ed.  p.  4  :  High,  pp.  6  and  7;  Glossop  v. 
Hi  tton  Local  Board,  12  Ch.  D.  (C.  A.),  115,  116,  122  :  49  L.  J.  Ch.  89  :  2s  W.  R. 
Ill  ;  40  L.  T.  736 ;  Benson  v.  Paull,  6  Ell.  &  Bl.  p.  275. 
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writs  are  used  wherever  an  inferior  tribunal  has  wrongly  exercised 
or  exceeded  its  jurisdiction,  while  mandamus  is  only  used  where 
the  inferior  tribunal  has  declined  jurisdiction,  the  object  of 
mandamus  being  not  to  review  or  control  the  action  of  the  inferior 
Court,  but  merely  to  compel  it  to  act  (x) . 

It  differs  from  quo  warranto^  in  that  it  is  used  to  compel  an  Quowranto. 
election   to   a   vacant  public   office,   whereas   quo    urn-ran  to    only 
questions  the  election.     Where,  however,  the  election  to  an  office 
has  been  merely  colourable,  the  office  may  be  regarded  as  vacant, 
and  mandamus  may  be  resorted  to  (2). 

It  differs  from  all  other  remedial  writs  in  not  having  any  power  Other 
of  creating  a  new  authority  or  of  conferring  new  powers  ;  it  is  only  w™ts-1<i 
used  to  compel  persons  to  act  where  it  is  their  duty  to  act  without 
its  agency.     Consequently  mandamus  is  only  granted  in  cases  of 
actual  omission,  and  not  in  anticipation  of  a  supposed  probable 
omission,  however  strong  the  presumption  may  be  (3). 

The  writ  of  mandamus  being  a  high  prerogative  writ,  it  follows  Writ  is 
that  it  cannot  be  demanded  ex  debitojustitice,  but  that  it  issues  only 
in  the  discretion  of  the  Court.  In  a  case  where  a  mandamus  to 
the  lord  of  the  manor  to  admit  a  customary  heir  was  refused, 
Cockburn,  C.  J.,  said  :  "  I  rest  the  refusal  of  the  writ  entirely  on  the 
special  circumstances  of  the  case,  and  on  the  ground  that,  in  the 
exercise  of  that  discretion  which  we  have  to  grant  or  refuse  the 
extraordinary  process  of  the  Court,  we  ought  to  refuse  it  in  the 
present  case"  (4). 

"A  writ  of  mandamus,"  said  Lord  Chelmsford  in  another  case, 
"  is  a  prerogative  writ,  and  not  a  writ  of  right,  and  it  is  in  this 
sense  in  the  discretion  of  the  Court  whether  it  shall  be  granted  or 
not.  The  Court  may  refuse  to  grant  the  writ,  not  only  upon  the 
merits,  but  upon  some  delay  or  other  matter  personal  to  the  party 
applying  for  it ;  in  this  the  Court  exercises  a  discretion  which 
cannot  be  questioned"  (5). 

It  further  follows,  from  the  discretionary  character  of  the  process,  Remedy  must 
that  the  duty  must  be  legally  possible  at  the  time,  and  that  the 

(J)  3  Black.  Com.  109,  111;  R.  v.  Norfolk  JJ.,  1  D.  &  R.  74,  75;  R.  v. 
W.  R.  JJ.,  1  New  Sess.  Cas.  217.  Q.  B. 

(2)  Frost  v.  Mayor  of  Chester,  5  El.  &  Bl.  531  ;  R.  v.  Guardians  of  St.  Martin's, 

17  Q.  B    149  ;  R.  v.  Beer,  (1903)  2  K.  B.  693  ;  72  L.  J.  K.  B.  608. 

(3)  Hiffh,  p.  15. 

(4)  R.\.   Garland,  L.   R.   5  Q.  B.   272;    39  L.  J.   Q.  B.   8G ;   22  L.  T.   160; 

18  W.  R.  429. 

(5)  R.  v.  All  Saints,  Wigan,  1  A.  0.  620;  35  L.  T.  381;  25  W.  R.  128; 
see  also  Julius  v.  Bishop  of  Oxford,  5  A.  C.  214  ;  49  L.  J.  Q.  B.  577  ;  42  L.  T.  546  ; 
28  W.  R.  726  ;  44  J.  P.  600  ;  R.  v.  Governor  of  Bank  of  England,  (1891)  1  Q.  B.  285  ; 
R.  v.  G.  W.  Rail.  Co.,  62  L.  J.  Q.  B.  572. 
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Court  will  not  issue  a  mandamus  win -re  obedience  could  not  be 
rendered  to  it.  Thus  the  Court  refused  to  enforce  by  mandamus 
an  order  to  build  a  bridge,  made  by  the  Board  of  Trade  on  a  rail- 
way company,  where  the  company,  through  no  fault  of  its  own,  had 
qoI  the  funds  to  carry  out  the  work  (1). 

i  he  rights  to  be  enforced  must  be  of  a  public  nature,  affecting 
the  public  at  large,  and  also  those  which,  although  of  a  public 
nature,  specially  affect  the  rights  of  individuals. 

"  The  value  of  the  matter,  or  the  degree  of  its  importance  to  the 
public,  is  not  scrupulously  weighed.  If  there  be  a  right  and 
no  other  specific  remedy,  this  should  not  be  denied.  Writs  of 
mandamus  have  been  granted  to  admit  lecturers,  clerks,  sextons,  and 
scavengers,  &c;  to  restore  an  alderman  to  precedency,  an  attorney 
to  practise  in  an  inferior  Court,  &c.  From  analogy  and  the  reason 
of  the  thing,  since  the  Act  of  Toleration,  it  ought  to  be  extended  to 
protect  an  endowed  pastor  of  Protestant  Dissenters  "  (2).  In  fact  it 
lies  to  compel  the  admission  or  restoration  to  any  office  of  a  legal 
and  public  nature,  whether  ecclesiastical  or  temporal,  unless  the 
party  has  another  more  appropriate  remedy  (:5). 

"Whenever  a  Court  of  competent  jurisdiction  has  entertained  a 
case  in  which  it  has  any  discretion  as  to  what  decision  it  may  come 
to,  and  has  exercised  that  discretion  bond  fide  and  not  arbitrarily 
or  illegally,  and  without  reference  to  extraneous  considerations, 
the  Court  will  not  control  the  exercise  of  that  discretion  and 
compel  the  tribunal  to  reconsider  its  decision  (4),  but  aliter  if  they 
decide  on  a  preliminary  point  without  going  into  the  merits ;  it 
must  be  a  hearing  and  determination  on  the  merits  (5)  and 
according  to  law. 

The  question  is  not  whether  the  tribunal  has  been  right  or 
wrong  in  the  result  of  the  exercise  of  their  discretion,  either  upon 
the  law  or  upon  the  facts,  but  whether  it  has  in  fact  exercised 


(!)  Re  Bristol  and  Spmerset  Hail.  Co.,  3  Q.  B.  D.  10  ;  47  L.  J.  Q.  B.  48  ;  37  L.  T. 
527;  26  Wr.  R.  236 ;  but  see  R.  v.  Birmingham  Rail.  Co.,  2  Q.  B.  17,  where  the 
alleged  impossibility  arose  from  the  default  of  the  defendants,  and  the  return  was 
held  bad. 

{-)  Per  Lord  Mansfield,  ( '.  J.,  //.   v.  Barker,  3  Burr.  1267  :  cf.  also  R.  v.   Viet  - 

cellor  of  Cambridge,  3  Burr.  1659. 
(:i)  Per  Lord  Mansfield,  ( '.  J.,  R.  v.  Blooer,  2  Burr.  1043. 

i       /.'.  v.  Adamson,  1  Q.  B.  J).  201  ;   45  L.  J.  M.  C.  46  ;   32  L.  T.  840  ;  24  W.  B. 

250;  Julius  v.  Bishop  of  Oxford,  5  A.  ('.  21  I  ;  49  L.  J.  Q.  B.  577;   42  L.  T.  546; 

28  W.  R.  726  ;    14  J.  P.  600  ;  Ex  parte  <  ool ,  2  E.  .V  E.  586  :  29  L.  J.  Q.  B.  68  ;  R.  v. 

,  24  Q.  B.  D.  213;  61  L.  T.  389;  R.  v.   Vestry  of  St.    Pancras, 

21  (,».  B.  1).  371  :    B.  v.  Southampton  JJ.,  I  i  parti   Lebern,  96  L.  T.  697. 

R.   v.  Middlesex  J  J.,   2  Q.  B.  D.   516;  46  L.  J.  M.  C.  225:  36  L.  T.  403; 
25  W.  R.  610  ;   8.  v.  Evans  and  others,  62  L.  T.  570;  54  J.  P.  471. 
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it(1).     For  a  definition  of  "discretion,"  see  judgment  of   Lord 
llalsbury,  L.  C,  in  Sharp  v.  Wakefield  (2). 

Although  it  does  not  go  to  justices  to  review  their  decision  on 
the  construction  of  a  statute,  if  they  take  into  their  consideration 
matters  absolutely  outside  the  ambit  of  their  jurisdiction,  they 
have  not  heard  according  to  law,  and  mandamus  will  issue  (3). 

In  R.  v.  The  County  Council  of  Wed  Riding  of  Yorkshire  (4)  it 
was  held  that  it  was  within  the  discretion  of  licensing  justices  to 
attach  a  condition  to  the  grant  of  a  licence  for  the  performance  of 
stage  plays;  but  in  two  later  cases,  viz.,  R.  v.  Bowman  (5)  and 
R.  v.  Dodds  (6),  it  has  been  held  that  the  attaching  of  conditions 
to  the  grant  of  a  licence  to  sell  intoxicating  liquors  showed  that 
the  justices  had  allowed  their  judgment  to  be  influenced  by 
extraneous  considerations,  and  that,  consequently,  they  had  not 
heard  according  to  law. 

The  person   applying   must   show  that  he  has  a  real  interest  Person 
in  the   subject-matter    and   a    specific  legal   right   to    enforce  (7).  musifhave 
An  objector  to  the  renewal  of  a  licence  has  been  held  to  have  such  real  interest. 
a  right  (8)  ;  also  the  Local  Government  Board  against  guardians, 
to  enforce  them  to  appoint  a  vaccination  officer  under  s.  5  of  the 
Vaccination  Act,  1871  (!)).     But  a  Metropolitan  District  Board  of 
Works,  although  charged,  by  the  Public  Health   (London)  Act, 
1891,  with  the  prevention  of  disease,  were  held  to  have  no  specific 
legal  right  to  enforce  the  performance  by  the  guardians  of  their 
duties  under  the  Vaccination  Acts  (10). 

It  lies  to  any  inferior  tribunal,  for  it  is  the  peculiar  business  of  To  whom 
the  Court  of  King's  Bench  to  superintend  all  inferior  tribunals,  "writ  Soes- 
and   therein   to   enforce   the   due   exercise   of   those    judicial   or 

(!)  R.  v.  Bird,  Ex  parte  Jones,  62  J.  P.  30'.)  ;  see  R.  v.  Nicholson,  (1899)  2  Q.  B. 
455  ;  68  L.  J.  Q.  B.  715  ;   15  T.  L.  R.  358. 

(2)  (1891)  A.  C.  178  ;  60  L.  J.  M.  C.  73  ;  64  L.  T.  180  ;  55  J.  P.  197  ;  37  W.  R. 
187.     See  also  Leeds  Corporation  v.  Ryder,  (1907)  A.  C.  422. 

(:!)  R.  v.  King,  20  Q.  B.  D.  430 ;  57  L.  J.  M.  C.  20 ;  58  L.  T.  607 ;  52  J.  P.  164  ; 
R.v.  Bowman,  (1898)  1  Q.  B.  663;  R.  v.  Cotham,  (1898)  1  Q.  B.  802;  67  L.  J. 
Q.  B.  632  ;  R.  v.  Mayor  and  Aldermen  of  Stepney,  (1902)  1  K.  B.  317  ;  71  L.  J.  K.  B. 
238 ;  86  L.  T.  21. 

(4)  (1896)  2  Q.  B.  3S6  ;  65  L.  J.  M.  C.  136  ;  60  J.  P.  550. 

(>)  (1898)  1  Q.  B.  663  ;  67  L.  J.  Q.  B.  463  ;  78  L.  T.  230 ;  62  J.  P.  374. 

(,;)  (1905)  2  K.  B.  40;  74  L.  J.  K.  B.  599;  93  L.  T.  319;  69  J.  T.  210; 
21  T.  L.  R.  391. 

(7)  R.  v.  Guardians  of  lewisham  Union,  (1897)  1  Q.  B.  498  ;  76  L.  T.  324  ;  66  L.  J. 
Q.  B.  403;  13  T.  L.  R.  155  ;  R.  v.  Mayor,  §c.  of  Peterborough,  44  L.  J.  Q.  B.  85  ; 
23  W.  R.  343. 

H  R.  v.  Cotham  and  others,  (1898)  1  Q.  B.  804  ;  67  L.  J.  Q.  B.  632. 

(9)  R.  v.  Leicester  Guardians,  (1899)  2  Q.  B.  632  ;  68  L.  J.  Q.  B.  945  ;  81  L.  T. 
560. 

(10)  R.  v.  Guardians  of  Lewisham  Union,  supra.  See  also  R.  v.  Governor  of  Bank  of 
England,  (1891)  1  Q.  B.  785  ;  60  L.  J.  Q.  B.  497  ;  64  L.  T.  468 ;  55  J.  P.  695. 
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ministerial  functions  with  which  the  Crown  or 
invested  them  (1). 

It  issues  to  any  person,  corporation,  or  body  of  persons  subor- 
dinate to  the  jurisdiction  of  the  Court,  and  who  directly  are  bound 
to  perform  some  duty  or  function  of  a  public  or  quasi-public 
nature  (2). 

Therefore  it  docs  not  issue  to  any  superior  Court,  as,  for  instance, 
the  Judicial  Committee  of  the  Privy  Council  (a),  the  Courts  of 
Assize  (4),  the  Central  Criminal  Courts  (5),  nor  to  the  officers  of  the 
Supreme  Court  (G),  nor,  it  is  submitted,  would  it  lie  to  the  Railway 
and  Canal  Commission  Court. 

The  person  to  whom  the  writ  is  directed  must  be  subordinate 
to  the  jurisdiction  of  the  Court.  Hence  a  mandamus  will  not  lie 
to  the  Crown  nor  to  the  officers  of  the  Crown  acting  as  such  (") ,  nor 
will  it  lie  to  the  Lords  of  the  Admiralty  (8),  nor  to  the  Secretary  of 
State  for  War  (9),  nor  to  the  Commissioners  of  Customs  (10). 

"  We  must  start  with  this  unquestionable  principle  :  that  when  a 
duty  has  to  be  performed  (if  I  may  use  that  expression)  by  the 
Crown,  this  Court  cannot  claim,  even  in  appearance,  to  have  any 
power  to  command  the  Crown.  Over  the  Sovereign  we  can  have  no 
power.  In  like  manner,  where  the  parties  are  acting  as  servants  of 
the  Crown,  and  are  amenable  to  the  Crown,  whose  servants  they  are, 
they  are  not  amenable  to  us  in  the  exercise  of  our  prerogative 
jurisdiction  "(n). 

It  is  somewhat  difficult  to  reconcile  all  the  cases  on  this  point, 
although  it  seems  that  the  general  principle  running  through  all  of 
them  is,  that  where  in  the  absence  of  any  other  equally  appropriate 
remedy,  a  statutory  obligation  is  cast  upon  servants  of  the  Crown 
to  do  some  ministerial  act  necessary  to  enable  a  claimant  to  make 
good  his  claim  to  relief,  mandamus  will  issue ;  but  it  must  clearly 


4  L.  T.  324. 
52  L.  J.  M.  C.  121  ; 


(J)  3B1.  Com.  11. 

C-)  3B1.  Com.  110. 

(s)  Ex  parte  Smith,  3  A.  &  E.  719  ;  4  N.  &  M.  582. 

(4)  Ex  parte  Fernandez,  30  L.  J.  C.  P.  327  ;  9  W.  E.  832 ; 

(6)  R.  v.  Central  Criminal  Court  J.J.,   11   Q.  B.   D.   479 
15  Cox,  C.  C.  321. 

(G)  E.  v.  Scully,  11  Ir.  C.  L.  R.  292. 

(7)  In  re  Be  Bode,  0  D.  P.  C.  777  ;  R.  v.  Lords  of  the  Treasury,  L.  R.  7  Q.  B.  387  ; 
41  L.  J.  Q.  B.  178 ;  26  L.  T.  64  ;  20  W.  R.  336. 

p)  Ex  parte  Richetts,  4  A.  &  E.  999  ;  Ex  parte  Pering,  4  A.  &  E.  949. 

(9)  R.  v.  Secretary  of  State  for  War,  (1891)  2  Q.  B.  333  ;  Ex  parte  Napier,  18  Q.  B. 
692. 

(10)  R.  v.  Commissioners  of  Customs,  5  A.  &:  E.  380. 

(u)  Per  Cockburn,  L.  C.  J.,  in  R.  v.  Lords  of  the  Treasury,  supra,  at  p.  394. 
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appear  that  the  statute  imposing  the  obligation  does  create  a  duty 
towards  the  applicant. 

In  R.  v.  Lords  Commrs.  of  the  Treasury  (J),  it  was  held  that 
where  public  officers  (for  instance,  the  Treasury)  receive  money 
under  an  Act  of  Parliament  to  pay  it  over  to  a  particular  person, 
their  duty  may  be  enforced  by  mandamus,  for  in  that  case  they 
do  not  hold  the  money  as  servants  of  the  Crown.  But  this  case  is 
virtually  now  overruled.  Lord  Blackburn,  in  a  subsequent  case  of 
R.  v.  Lords  Commrs.  of  the  Treasury  (2) ,  explained  that,  though  the 
rule  was  granted  in  the  first-mentioned  case,  it  was  expected  to  be 
more  fully  argued  and  taken  to  error,  and  Cockburn,  C.  J.,  calls  it 
a  case  of  very  doubtful  authority. 

In  In  re  Nathan  (3),  Lord  Esher,  M.  E,.,  said  that  he  could  not  see 
how  mandamus  could  have  lain  to  the  Commissioners  apart  from 
there  being  a  more  appropriate  remedy,  and  says  that  the  first  above- 
mentioned  Treasury  case  cannot  be  maintained  on  any  ground,  in 
which  opinion  Lord  Justice  Bowen  concurred.  But  in  R.  v.  The 
Commrs.  for  Special  Purposes  (4),  Lord  Esher,  in  reversing  the 
decision  of  the  Queen's  Bench  Division,  allowed  a  mandamus  to 
issue  against  the  commissioners  to  issue  orders  for  repayment  of 
amounts  certified  to  be  paid  under  s.  133  of  5  &  6  Yict.  c.  35,  Lord 
Justice  Lindley  observing  that  the  cases  are  not  easy  to  reconcile, 
but  as  he  thought  the  application  was  not  to  enforce  payment  of 
money  by  the  Crown,  but  to  enforce  the  making  of  an  order  by 
the  commissioners  which  it  was  their  duty  to  make,  mandamus 
might  go.  Lord  Blackburn  says,  in  R.  v.  Lords  Commrs.  of  the 
Treasury  (5),  "  It  seems  to  me  clear  that  we  ought  to  grant 
a  mandamus  if  there  is  such  a  statutory  obligation."  Wills,  J.,  in 
R.  v.  The  Registrar  of  Joint  Stock  Companies  (G),  said  that  he  had 
no  doubt  that  a  mandamus  would  lie  to  the  registrar  in  a  matter  in 
which  he  has  no  discretion,  but  is  acting  in  the  performance  of  a 
ministerial  office  (7) ;  and  that,  too,  though  the  registrar  is  an 
officer  of  the  Board  of  Trade,  which  is  a  department  of  the 
Government,  being  a  committee  of  the  Privy  Council.     (Cf.  also 


(!)  4  A.  &  E.  286. 
(-)  L.  R.  7  Q.  B.  399. 

(3)  12  Q.  B.  D.  473;  53  L.  J.  Q.  B.  229;  51  L.  T.  460;  32  W.  R.  543; 
48  J.  P.  452. 

(^  21  Q.  B.  D.  313  ;  57  L.  J.  Q.  B.  513  ;  59  L.  T.  455  ;  36  W.  R.  776. 

(5)  L.  R.  7  Q.  B.  397. 

(6)  21  Q.  B.  D.  135 ;   57  L.  J.  Q.  B.  433 ;  59  L.  T.  67 ;   36  W.  R.  695  ;  52  J.  P. 
710. 

(7)  E.g.,  under  s.  25  of  the  Companies  Act. 
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The  Quei  n  Dowagei-'s  CaseQ)  as  explained  in  /.'.  v.  The  Lord*  of 
the  Treasury!*).) 

In  E.  v.  Commrs.  of  Inland  Revenue  (?)  the  poinl  was  waived 
during  the  argument  by  the  Solicitor-General,  following  the 
precedent  in  /«'.  v.  Commrs.  of  Inland  Revenue  (4).  But  in  Commrs. 
of  Inland  Revenue  v.  Premsell(5)  the  point  was  taken  in  the  House 
of  Lords,  but  the  lords  directed  the  counsel  to  confine  their 
argument  to  another  point. 

In  R.  v.  the  Registrar  of  Join/  Stock  Cos.  (G)  the  point  was  again 
waived,  and  again  in  R.  v.  Inland  Revenue  Commrs.,  Ex  parte 
Silvester  (7). 

A  mandamus  lias  been  issued  to  the  Local  Government  Board  to 
compel  them  to  make  a  provisional  order  under  s.  16  of  41  &  42 
Vict,  c  77  (8),  also  to  inquire  into  and  assess  the  amount  of  com- 
pensation under  30  Vict.  c.  6,  s.  67  (9),  and  to  the  Postmaster- 
General  to  assess  the  amount  of  compensation  due  under  the 
Telegraph  Act  (31  &  32  Vict.  c.  110),  s.  8  (">). 

The  Court  will  not,  as  a  general  rule,  issue  a  mandamus  to  an 
inferior  officer  who  is  subject  to  another  jurisdiction,  such  as  the 
treasurer  of  a  county,  as  ho  may  be  indicted  for  disobeying  a  legal 
order.  But  the  cases  are  not  quite  consistent  on  this  point. 
Coleridge,  J.,  in  E.  v.  Payne  (n),  says:  "The  result  of  the  cases 
appears  to  be  merely  this  :  that  where  we  find  a  public  officer 
who  has  received  an  order  from  his  masters  or  any  competent 
authority,  and  who,  upon  disobeying  that  order,  will  be  liable  to 
indictment,  we  do  not  proceed  by  mandamus.  The  Court  leaves 
the  case  to  the  ordinary  remedies,  not  because  the  party  is  too  low, 
but  because  he  has  received  an  order  from  a  competent  authority. 
Here  the  magistrates  have  issued  no  order  ;  and  this  distinguishes 
the  case  from  E.  v.  Bristow  (12)  and  E.  v.  Jeyes  (l:i),  in  one  of  which 


(!)  16  Q.  B.  3.37. 

(3)  L.  R.  7  Q.  B.  399. 

(3)  (1891)  1  Q.  B.  485  ;,  64  L.  T.  58. 

(4)  21  Q.  B.  D.  570. 

(•')  (1891)  A.  C.  531  ;  65  L.  T.  621. 

('•)  65  L.  T.  392. 

(!)  (1907]  1  K.  B.  108. 

(8)  J!,  v.  Local  Government  Bond,  15  (,».  B.  D.  701. 

H  It.  v.  Local  Government  Board.  L.  R.  9  Q.  B.  148;  43  L.  J.  Q.  B.  49; 
29  L.  T.  769. 

(10)  R.  v.  Postmaster-General,  1  Q.  B.  P.  658  ;  3  Q.  B.  D.  429  ;  47  L.  J.  Q.  B.  435  ; 
3S  L.  T.  89. 

('»)  6  Ad.  &E1.  401. 

('-)  6  T.  R.  168. 

(,3)  3  A.  &E.  416. 
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there  was  an  order  by  the  magistrates  and  in  the  other  an  order  by 
the  judge  of  assize." 

In  II.  v.  Clark  i1)  there  was  an  order  by  the  judge  of  assize  to 
pay  the  costs  of  a  road  indictment  upon  the  surveyor  of  the 
highway  out  of  the  rate  ;  the  mandamus  was  refused,  but  all  the 
judges  seemed  to  be  of  opinion  that  if  sufficient  ground  was  shown 
in  such  a  case,  mandamus  might  issue  ;  and  in  JR.  v.  Treasurer  of 
Oswestry  (2)  the  Court  granted  a  mandamus  to  enforce  the  payment 
of  costs  ordered  bj'  a  judge. 

It  is  suggested  that  the  true  rule  is  that  a  mandamus  will  not 
lie  against  a  subordinate  officer  on  the  application  of  his  masters, 
for  they  ought  to  and  can  control  their  own  servants ;  but  where 
the  subordinate  has  a  statutory  duty  cast  upon  him  to  the  public 
at  large,  mandamus  will  lie  against  him  at  the  suit  of  one  of  the 
public,  especially  if  he  is  supported  and  upheld  by  his  masters  (3). 

A  mandamus  will  not  be  issued  against  an  officer,  whose  office 
and  duty  are  prescribed  by  statute,  for  an  act  not  clearly  provided 
for  by  that  statute,  although  it  may  be  highly  convenient  and 
desirable  that  such  an  act  should  be  done  by  him  ;  consequently  the 
Court  refused  to  grant  a  mandamus  to  command  the  overseers  of  a 
parish  to  remove  and  bury  the  body  of  a  pauper  settled  in  and 
chargeable  to  the  parish,  and  who  died  in  a  hospital  situate 
within  it  (4) . 

It  lies  to  justices  in  Quarter  Sessions,  but  not  for  the  purpose  of  To  justices, 
reviewing  their  decision  (5),  and  also  to  justices  exercising  their 
summary  jurisdiction  (6)  ;  but  with  regard  to  the  latter  there  is  a 
concurrent  proceeding  under  11  &  12  Vict.  c.  44,  s.  5  (see  post, 
p.  213),  which  is  generally  adopted.  The  orders  under  this  statute 
are  granted  on  the  same  principles  as  writs  of  mandamus. 

It  will  not  issue  to  compel  justices  to  hear  and  determine  a  case 
on  which  they  have  already  adjudicated,  but  in  hearing  which, 

(!)  5  Q.  B.  887. 

(2)  12  Q.  B.  239. 

(3)  This  was  the  line  of  argument  taken  hy  counsel  in  R.  v.  The  Treasurer  of  Kent, 
22  Q.  B.  D.  603  ;  58  L.  J.  M.  C.  71.  The  point  is  not  there  reported,  as  the  case 
was  decided  on  another  point,  viz.,  the  validity  of  the  order  of  the  justices.  Cf. 
also  R.  v.  Wood  Ditton,  18  L.  J.  M.  C.  218  ;  R.  v.  Bottom,  13  Jur.  Q.'B.  80  ;  R.  v. 
Lords  of  the  Treasury,  L.  R.  7  Q.  B.  p.  398 ;  41  L.  J.  Q.  B.  178 ;  20  L.  T.  64  ; 
20  W.  R.  336. 

(4)  R.  v.  Overseers  of  St.  George's,  Hanover  Square,  10  L.  J.  M.  C.  40. 

(5)  R.  v.  Middlesex  JJ.,  2  Q.  B.  D.  516;  46  L.  J.  M.  C.  225;  36  L.  T.  402; 
25  W.  R.  610. 

(5)  R.  v.  Percy,  9  Q.  B.  64;  R.  v.  Phillimore,  14  Q.  B.  D.  474;  51  L.  T.  205; 
32  W.  R.  593  ;  48  J.  P.  774. 
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they,  through  ignorance  of  law,  refused  to  admit  evidence  properly 
admissible  (1). 

Tho  applicant  must  clearly  show  that  the  justices  have  refused 
and  declined  jurisdiction  (-).  What  amounts  to  a  refusal  of  juris- 
diction is  often  a  difficult  matter  to  decide.  A  decision  on  a 
preliminary  point  does  not  necessarily  amount  to  a  refusal  to 
adjudicate  (3),  unless  it  is  some  point  of  practice  unconnected  with 
the  merits  of  the  case,  either  of  law  or  fact.  It  has  been  held  thai 
the  refusal  to  admit  certain  evidence  was  tantamount  to  a  refusal 
to  adjudicate  (i). 

Whether  a  magistrate  has  come  to  a  right  conclusion  or  not, 
either  on  the  law  or  the  facts,  cannot  be  inquired  into  on  mandamus, 
but  only  whether  he  has  adjudicated  (5)  ;  but  it  must  be  an  adjudi- 
cation within  his  jurisdiction  and  according  to  law  (G). 

But  in  a  case  where  a  magistrate,  though  of  opinion  that  a 
summons  ought  to  be  dismissed,  at  the  request  of  the  complainant 
refused  to  adjudicate,  in  order  to  enable  him  to  apply  for  an  order 
under  11  &  12  Viet.  c.  44,  in  spite  of  the  defendant's  protest,  the 
Court  held  that  there  was  no  real  refusal  to  adjudicate  (7). 

In  cases  of  appeals  to  Quarter  Sessious,  where  the  preliminaries 
to  the  appeal  are  questions  of  fact,  the  Court  will  not  on  mandamus 
interfere,  but  where  they  involve  questions  of  law  it  is  otherwise  (8) . 

Where  the  sessions  quashed  an  order  on  appeal,  stating  the 
decision  to  be  not  on  the  merits,  a  mandamus  was  refused  to 
compel  them  to  hear  the  appeal,  although  the  Court  was  of  opinion 
that  the  decision  was  on  a  point  really  touching  the  merits,  and 
was  erroneous  (9). 
Not  to  The  Court  cannot  by  mandamus  require  justices  in  session  to 

^rant^ase        grant  a  case  on  any  point  determined  by  them,  but  if  a  case  lias 

P)  R.  v.  Yorkshire  JJ.,  Ex.  parte  Gill,  34  W.  R.  108  ;  5:!  L.  T.  72S. 

Wakefield  Local  Board  v.  Wist  Riding  Rural  Council,  30  J.  P.  389  ;   R.  v.  Brown, 
7  El.  &  B.  757  :  24  L.  J.  M.  C.  183. 

(3)  R.  v.  Middlesex  JJ.,  2  Q.  B.  D.  516  ;  46  L.  J.  M.  C.  225  :  36  L.  T.  482  ; 
25  W.  B,.  610. 

{*)  R.  v.  Marsham,  (1S92)  1  Q.  B.  371. 

(5)  R.  v.  Bagman,  7  El.  &  B.  672  ;  26  L.  J.  M.  C.  128  :  R.  v.  Brown,  7  El.  &  B. 
757  :  26  L.  J.  M.  C.  183,  where  Coleridge,  J.,  gives  a  test  of  adjudication ;  Exparte 
Williams,  63  L.  T.  645  ;  7  T.  L.  E,.  79. 

(6)  R.  v.  De  Rutzen,  1  Q.  B.  D.  55;  R.  v.  /lowman,  (1S9S  1  Q.  B.  663;  67  L.  J. 
Q.  B.  463  ;  78  L.  T.  230  ;  62  J.  P.  374  ;  14  T.  L.  "R.  303  ;  R.  v.  Gotham,  (1898) 
1  Q.  B.  807 ;  67  L.  J.  Q.  B.  632  ;  78  L.  T.  468  ;  62  J.  P.  435  ;  14  T.  L.  R.  367. 

(')  R.  v.  Paynter,  7  El.  &  B.  328 ;  26  L.  J.  M.  C.  102. 

(8)  R.  v.  Eesteven,  13  L.  J.  M.  C.  78;  8  J.  P.  602,  overruling  It.  v.  Carnarvonshire 
JJ.,  2  Q.  B.  325,  and  R.  v.  West  Riding  JJ.,  ibid.  331  ;  Ex  parte  Curtis,  3  Q.  B.  D. 
13  ;  47  L.  J.  M.  C.  35 ;  37  L.  T.  533  ;  26  W.  R.  210  ;  cf.  post,  p.  431. 

(9)  Expartt  Aclcworth,  13  L.  J.  M.  C.  38  ;  cf.  also  R.  v.  Inhabitants  of  Pontefract, 
ibid.  5. 
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been  granted,  they  may  be  compelled  by  mandamus  to  state  the 
case  or  rehear  the  appeal  (l) . 

The  Court  will  not  permit  justices  to  annex  conditions  to  the 
performance  of  their  duty  which  the  law  does  not  warrant,  and 
where  magistrates  refused  to  issue  a  distress  warrant  for  levying  a 
poor  rate,  unless  an  indemnity  were  given,  the  Court  issued  a 
mandamus  commanding  them  to  do  so  (2). 

It  would  not  formerly  have  been  granted  where  it  was  apparent  Protection, 
that  the  performance  of  the  act  required  would  render  the  justices 
liable  to  an  action  (3)  ;  but  they  are  now  protected  by  virtue  of 
E.  62  (4). 

It  lies  to  a  County  Court  judge  to  compel  him  to  hear  and  County  Court 
determine   a   matter   not    within   his   ordinary    jurisdiction,   but  ,u  ge" 
imposed  upon  him  by  special  statute  (5) . 

With  reference  to  County   Councils,  see  Mayor  of  Salford  v.  County 
Lancashire  Count//  Council  (G).  Councils. 

In  i?.  v.  London  County  Council,  Ex  parte  Akkersdyk  (7),  a  man- 
damus was  granted  against  the  County  Council  acting  as  a  licensing 
authority  ;  and  it  has  been  granted  against  the  joint  committee  of  Joint  com- 
the  County  Council  of  Warwickshire  (8)  and  the  County  Council  mittee- 
of  the  West  Biding  (9). 

Against  a  rural  district  council  (10).  Rural  district 

It  does  not  lie  to  a  chairman  of  a  parish  council  meeting  to  p   •  v  ' 
convene  a  further  meeting  relating  to  an  election  (n).  councils. 

It  has  been  held  to  lie  to  the  mayor  and  corporation  to  admit  a  Corporations, 
burgess  on  the  roll  (12)  ;  to  hold  an  election,  not  only  of  mayor,  but 

(!)  Ex  parte  Jarwin,  9  D.  P.  C.  120  ;  R.  v.  Suffolk  JJ.,  1  D.  P.  C.   163.     Cf.  also 
post,  p.  43 i. 

('-)  R.  v.  Middlesex  JJ.,  12  L.  J.  M.  C.  36;  see  ante,  p.  201  ;  R.  v.  Bowman, 
(1898)  1  Q.  B.  665  ;  67  L.  J.  Q.  B.  463  ;  78  L.  T.  230  ;  62  J.  P.  374  ;  14  L.  T.  R. 
303  ;  R.  v.  Dodds,  (1905)  2  K.  B.  40  ;  74  L.  J.  K.  B.  599  ;  93  L.  T.  319  ;  69  J.  P 
210;  21  L.  T.  R.  391. 

(3)  R.  v.  Grame,  2  A.  &  E.  615  ;  R.  v.  Mirehouse,  ibid.  632. 

(4)  As  to  the  extent  and  effect  of  this  rule,  see  post,  p.  241. 

(5)  Re  Brighton  Seicers  Act,  9  Q.  B.  D.  723. 

(6)  25  Q.  B.  D.  384. 

(7)  (1892)  1  Q.  B.  190 ;  61  L.  J.  M.  C.  75  ;  66  L.  T.  168. 

(8)  R.  v.  Lord  Leigh,  (1897)  1  Q.  B.  132 ;  66  L.  J.  Q.  B.  56  ;  75  L.  T.  339  • 
61  J.  P.  4. 

(9)  (1906)  2  K.  B.  676  ;  75  L.  J.  K.  B.  933  ;  95  L.  T.  248  ;   70  J.  P.  457. 

(10)  R.  v.  Leigh  District  Council,  (1898)  1  Q.  B.  836  ;  67  L.  J.  Q.  B.  562  ■  78 
L.  T.  604. 

f11)  R.  v.  Miles,  64  L.  J.  Q.  B.  420  ;   72  L.  T.  502  ;  59  J.  P.  407. 
(12)  R.  v.  Mayor  of  Exeter,  L.  R.  4  Q.  B.  110  ;  19  L.  T.  397, 
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To  approve 
plans. 


Commis- 
sioners. 

Masters  of 

the  Supreme 
Court. 


Revising 
barristers. 

Public  com- 
panies. 

Lords  of  the 
manor. 

Voluntary 
associations. 


of  other  corporate  offioers  (') ;  to  admit  a  person  properly  elected 
to  his  office  -')  ;  to  restore  to  an  office  (3). 

In  R.  v.  Mayor  <>/'  Ilarroijate,  Huddleston  and  Grantham,  JJ., 
refused  a  mandamus  to  approve  plans,  on  the  ground  that  the 
applicant  had  an  alternative  remedy  (i.e.,  by  action  of  mandamus)  ; 
but  in  B.  v.  Morecambe  Local  Board,  Coleridge,  L.  C.  J.,  and 
Mathew,  J.,  refused  to  he  hound  b}r  that  case,  and  questioned 
R.  v.  Lambourn  Valley  Rail.  Co.  on  that  point  (4). 

To  commissioners  appointed  to  inquire  into  corrupt  practices  at 
parliamentary  (5)  and  municipal  ((;)  elections. 

To  Masters  of  the  Supreme  Court  to  tax  hills  under  the  Lands 
Clauses  Act  (7),  because  they  are  then  acting,  not  as  officers  of  the 
Supreme  Court,  but  as  persona  de&ignatce  under  the  particular 
statute. 

To  revising  barristers  (8) . 

To  public  companies — such  as  canal  companies  (!)),  dock  com- 
panies (10),  and  railway  companies  (n) — to  carry  out  duties  imposed 
upon  them  by  their  respective  Acts  of  Parliament. 

To  lords  of  the  manor,  to  hold  Courts  and  to  admit  copy- 
holders (12),  but  not  where  the  Queen  is  lady  of  the  manor  (13). 

Where  a  person  voluntarily  becomes  a  member  of  an  association 
governed  by  bye-laws,  the  assent  of  the  members  thereto  being  a 
fundamental  condition  of  his  membership,  after  being  regularly 
expelled  in  due  form  under  the  bye-laws  he  cannot  question  his 
expulsion  by  mandamus. 


(!)  R.  v.  Corporation  of  Grampound,  6  T.  R.  301;  R.  v.  Woodrow,  2  T.  R.  731; 
R.  v.  Mayor  of  Thetford,  8  East,  270. 

('-)  R.  v.  Mayor  of  York,  4  T.  R.  699  ;  R.  v.  Bedford  Level  {Corporation),  6  East, 
356. 

(3)  R.  v.  Jotham,  3  T.  R.  578;  see  also  Jl.  v.  Oxford  [Mayor),  6  Ad.  &  El.  349  ; 
R.  v.  Leeds  {Mayor),  11  A.  &  E.  512. 

(4)  See  observations  of  Wright,  J.,  in  R.  v.  Mayor  of  Hastings,  (1897)  1  Q.  B.  at 
p.  49. 

(5)  R.  v.  Price,  L.  R.  6  Q.  B.  251  ;  24  L.  T.  387 ;  R.  v.  Soil,  7  Q.  B.  D.  575  ; 
50  L.  J.  Q.  B.  763 ;  45  L.  T.  69  ;  46  J.  Y.  53. 

(G)  R.  v.  Hansel  Jones,  23  Q.  B.  D.  29  ;  37  W.  R.  508  ;  60  L.  T.  860. 

(7)  R.  v.  Mantey  Smith,  12 'Q.  B.  D.  481. 

D  ll.  v.  Soden,  (1896)  1  Q.  B.  499 ;  65  L.  J.  Q.  B.  501  ;  71  L.  T.  520 ;  60  J.  B. 
390. 

(u)  R.  v.  Thames  and  Tsis  Cos.,  5  Ad.  &  El.  801 ;  R.  v.  Hilts  and  Berks  Canal  Co., 
3  Ad.  &  El.  477. 

(lu)  R.  v.  Bristol  Bock  Co.,  2  Q.  B.  61  ;  R.  v.  St.  Katharine's  Dork  Co.,  4  B.  &  Ad. 
360. 

(n)  R.  v.  Eastern  Hail.  Co.,  2  Q.  B.  347;  R.  v.  Same,  10  Ad.  &  El.  531  ;  R.  v. 
Severn  and  Jl~>,c  Bail.  Co.,  2  B.  &  A.  646;  R.  v.  South  Devon  Rail.  Co.,  20  L.  J. 
Q.  B.  115  ;   /,'.  v.  /..  #  X  //'.  Rail.  Co..  68  L.  J.  Q.  B.  685. 

(•'-)  R.  v.  Milverton,  3  Ad.  &  El.  284:  R.  v.  Old  Hall,  10  Ad.  &  El.  248  ;  R.  v. 
Dullinyham,  8  Ad.  &  El.  858. 

(,3)  R.  v.  Powell,  1  Q.  B.  352. 
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It  lies  to  churchwardens  and  overseers  to  raise  money  by  rates  to  Overseers, 
pay  off  loans  under  Acts  of  Parliament  (]),  and  also  to  levy  a  poor 
rate,  but  not  to  levy  an  equal  rate  (2). 

To  guardians  (3)  ;  to  vestries  {*).  Guardians. 

It  lies  to  universities  and  colleges  :  Where  there  is  a  visitor,  to  Universities 
compel  him  to  exercise  his  visitatorial  powers  (5),  but  not,  where  he  (  '  "  " 
has  exercised  them,  to  examine  the  legality  of  his  judgment  (G). 

The  Court  has  power  to  review  the  decision  of  the  Hebdomadal 
Council  when  revising  the  register  of  the  members  of  the  con- 
gregation of  the  university  ("). 

It  seems  doubtful  whether  it  will  lie  to  the  principal  and  fellows 
of  a  college  to  examine  a  candidate  for  a  fellowship  and  proceed  to 
election,  certainly  not  after  the  office  has  been  filled — the  proper 
remedy  being  by  appeal  to  the  visitors  ;  but  if  the  election  was 
only  a  colourable  one,  there  would  be  no  election  in  law,  and  then 
mandamus  would  lie  (8). 

In  ecclesiastical  matters  the  distinction  seems  to  be  whether  the  Ecclesiastical 
offices,  though  in  the  main  ecclesiastical  in  their  nature,  yet  carry 
with  them  certain  temporal  rights  and  endowments  entitling  them 
to  the  protection  of  the  civil  Courts,  or  whether  they  are  purely 
spiritual  in  their  functions  and  incidents,  and  are  unconnected  with 
any  temporalities  or  emoluments  (9) . 

It  was  agreed  that  mandamus  ought  to  issue  to  an  archbishop  to 
hear  objections  to  the  consecration  of  a  bishop,  if  such  objections 
ought  to  be  heard  (10),  also  to  hear  the  appeal  of  a  curate  from  a 
decision  of  his  bishop  under  1  &  2  Yict.  c.  106,  s.  98  (n). 

It  will  not  lie  to  the  archbishop  as  president  of  convocation,  the 
Court  having  no  jurisdiction  to  interfere  with  the  internal  affairs 
of  Convocation  (12). 

(!)  R.  v.  All  Saints,  Wigan  {Churchwardens),  1  App.  C.  611;  35  L.  T.  381  :  25 
W.  R.  128;  It.  v.  Churchwardens  of  St.  Michael's,  Pembroke,  5  Ad.  &  El.  603. 

(3)  II.  v.  Barnstaple,  1  Barnard,  137  ;  R.  v.  Canterbury,  4  Burr.  2290. 

(*)  II.  v.  Guardians  of  Braintree  Union,  1  Q.  B.  130  ;  R.  v.  Carpenter,  6  Ad.  &  El. 
794. 

(4)  R.  v.  Select  Vestry  of  St.  Margaret's,  Leicester,  8  Ad.  &  El.  889  ;  10  Ad.  &  El. 
730  ;   11.  v.  Vestry  of  St.  Pancras,  24  Q.  B.  D.  37. 

(5)  It.  v.  Bishop  of  Lincoln,  2  T.  R.  338,  n.  ;  11.  v.  Bishop  of  Eh/,  5  T.  R.  475  ; 
li.  v.  Visitors  of  Trinity  College,  Dublin,  9  Ir.  L.  R.  41. 

(G)  li.  v.  Bishop  of  Ely,  supra. 

{'')  It.  v.  Vice- Chancellor  of  Oxford,  L.  R.  7  Q.  B.  471. 

(q)  See  It.  v.  Hertford  College,  3  Q.  B.  D.  093  ;  47  L.  J.  Q.  B.  649  :  39  L.  T.  IS ; 
27  W.  R.  347. 

(•')  R  v.  Blooer,  2  Burr.  1043. 

(10)  R.  v.  Archbishop  of  Canterbury,  1  Q.  B.  183. 

(")  R.  v.  Archbishop  of  Canterbury,  1  El.  &  El.  545. 

('-)  R.  v.  Archbishop  of  York,  59  L.  T.  443  ;  20  Q.  B.  D.  740  ;  57  L.  J.  Q.  B.  390  ; 
52  J.  P.  709. 
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To  a  bishop  to  allow  inspection  of  registers  under  his  control  (:) ; 
also  to  take  proceedings  under  the  Public  Worship  Act,  1874  (2), 
and  also  to  issue  a  commission  under  the  Church  Discipline  Act  (3). 

It  lies  for  the  election  of  churchwardens  (4)  and  also  to  an  arch- 
deacon to  admit  a  churchwarden  (5) . 
Not  granted  The  want  of  another  specific  and  effectual  remedy,  that  is,  a  remedy 
remedy.  "  DJ  process  of  law,  is  essential  to  the  grant  of  the  writ  (6),  the  object 
of  mandamus  being  not  to  supersede  legal  remedies,  but  rather  to 
supply  the  want  of  them.  The  mere  fact  that  another  remedy 
does  exist  is  not  sufficient  of  itself  to  oust  the  jurisdiction  of  the 
Court.  The  remedy  existing  must  be  equally  convenient,  bene- 
ficial and  appropriate.  (Per  Hill,  J.,  in  Re  Barlow  ("),  approved  of 
by  Lord  Esher,  M.  E.,  in  In  re  Nathan  (s)  ;  Field,  J.,  in  R.  v.  The 
Registrar  of  Joint  Stock  Companies  (9)  ;  Darling  and  Phillimore,  JJ., 
in  R.  v.  Leicester  Union  (U)).) 

The  Court  will  not  by  mandamus  enforce  the  general  law  of  the 
land,  which  may  be  enforced  by  action,  although  it  will  in  some 
cases  grant  a  mandamus  to  do  that  which  may  be  enforced  by 
indictment,  as  the  latter  proceeding  is  really  for  the  punishment 
of  neglect  of  duty,  and  does  not  necessarily  afford  any  remedy  to 
the  party  injured  by  the  non-performance  of  it  (n). 

The  following  remedies  have  been  held  to  be  effectual :  Quo 
warranto  (12),  quare  impedit  (13),  a  petition  of  right  (H),  proceedings 
under  the  Stamp  Act  (15),  proceedings  under  the  Charitable  Trusts 

(')   R.  v.  Bishop  of  Ely,  8  B.  &  C.  112. 

(2)  R.  v.  Bishop  of  London,  58  L.  J.  Q.  B.  3SG ;  23  Q.  B.  D.  114  :  61  L.  T.  389. 
This  case  was  reversed  in  the  Court  of  Appeal,  hut  not  on  the  ground  that  a 
mandamus  would  not  lie  to  a  bishop  :  24  Q.  B.  D.  213,  C.  A. 

(3)  R.  v.  Bishop  of  Oxford.  4  Q.  B.  D.  245. 

(*)  S.  v.  Allen,  L.  R.  8  Q.  B.  69  ;  42  L.  J.  Q.  B.  37  ;  27  L.  T.  707  ;  21  W.  R. 
190. 

(5)  R.  v.  Sowten,    L901)  1  Q.  B.  66. 

(G)  R.  v.  Archbishop  of  Canterbury,  15  East,  at  p.  136. 

(")  30  L.  J.  Q.  B.  271. 

(«)  12  Q.  B.    D.    473;    53  L.  J.  Q.  B.   229;    51  L. 
48  J.  P.  452. 

(9)  21  Q.  B.   D.    135;    57   L.   J.    Q.  B.   433;    59  L. 
52  J.  P.  710. 

(10)  (1899)  2  Q.  B.  632 ;  68  L.  J.  Q.  B.  945  ;  81  L.  T.  559. 

(n)  Per  Pattison,  J.,  Ex  parte  Robins,  7  D.  P.  C.  566  ;  R.  v.  Severn  and  Wyt  Rail. 
Co.,  2  B.  &  Aid.  646;  R.  v.  Bristol  Dock  Co.,  2  Q.  B.  64;  R.  v.  Wood  Ditton, 
18  L.  J.  M.  C.  218. 

(12)  /;.  v.  Mayor  of  Chester,  1  M.  &  S.  101. 

(13)  R.  v.  Chapter  of  Exeter,  12  A.  &  E.  512  ;  9  L.  .7.  Q.  B.  317. 

(,4)  In  re  Nathan,  12  Q.  B.  D.  473  ;  53  L.  J.  Q.  B.  229  ;  51  L.  T.  46  ;  32  W.  R. 
543  ;  48  J.  P.  452. 

(15)  R.  v.  The  Registrar  of  Joint  Slock  Companies,  21  Q.  B.  D.  135  :  57  L.  .7.  Q.  B. 
433 ;  59  L.  T.  67 ;  36  W.  R.  695  ;  52  J.  P.  710  ;  33  &  34  Vict.  c.  97. 
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Act  (1),  election  petition  (-),  appeal  to  Quarter  Sessions  (3)  (but  in 
R.  v.  Thomas  (4)  a  mandamus  was  granted  on  the  ground  that  the 
justices  by  their  conduct  had  prejudiced  the  applicant's  right  of 
appeal;  in  R.  v.  Bodds  (5)  the  point,  though  taken,  was  allowed  to 
drop),  a  special  case  from  justices  under  the  Summary  Jurisdiction 
Acts  (G),  proceedings  under  s.  19  of  the  Solicitors  Act,  1888  (7). 

In  R.  v.  The  Lamboum  Valley  Rail.  Co.  (8)  it  was  held  that  an 
action  of  mandamus  under  the  Judicature  Act,  1878,  s.  25,  sub-s.  8, 
and  Ord.  LIIL,  was  an  answer  to  an  application  for  a  prerogative 
writ;  but  in  R.  v.  London  and  North  Western  Rail.  Co.  (9), 
Wright,  J.,  with  the  concurrence  of  Cave,  J.,  explained  that  case, 
and  held  that  the  existence  of  such  a  remedy  was  not  of  itself  a 
sufficient  answer,  and  adds  "  that  there  must  be  many  cases  in 
which  a  prerogative  writ  ought  to  be  granted  for  the  purpose  of 
speedy  justice  or  for  other  reasons,  in  which  it  would  be  uncertain 
to  achieve  the  desired  result  in  any  other  way  "  (9)  ;  that  is  to  say, 
that  not  only  the  particular  facts  of  the  case  are  within  the 
discretion  of  the  Court  in  applications  for  the  prerogative  writ,  but 
also  the  efficacy  of  the  suggested  alternative  remedy  (ll)).  In  R.  v. 
The  Vestry  of  St.  George,  Southward  (n),  Wright,  J.,  again  says,  in 
commenting  on  the  same  case  (R.  v.  Lamboum  Valley  Rail.  Co.), 
that  the  action  for  mandamus  is  only  an  additional  mode  of 
enforcing  a  judgment,  which  the  Court  has  power  to  give,  and 
must  be  taken  to  apply  only  to  a  case  where  the  duty  sought  to  be 
enforced,  as  well  as  the  right  to  claim,  is  of  a  private  nature. 
(See  also  the  judgment  of  Channell,  J.,  in  R.  v.  The  Stepney 
Corporation  (12).) 

In  R.  v.  Phillimore  and  others  (1P>)  and  in  R.  v.  Biron  (u),  the 
Court  refused  to  lay  down  any  rule  as  to  when  proceedings  should 
be  taken  against  justices  under  11  &  12  Vict.  c.  44,  s.  5,  and  when 

(!)  R.  v.  Charity  Commissioners,  (1897)  1  Q.  B.  407;  66  L.  J.  Q.  B.  326; 
76  L.  T.  199. 

(2)  R.  v.  Miles,  59  J.  P.  407  ;  64  L.  J.  Q.  B.  420 ;  72  L.  T.  502. 

(3)  R.  v.  Smith,  L.  R.  8  Q.  B.  146  ;  42  L.  J.  M.  C.  46  :  28  L.  T.  129  ;  21  W.  R. 

QC.> 

(*j  R.  v.  TJtowas.  (1892)  1  Q.  B.  426;   66  L.  T.  289. 
(5)  R.  v.  Bodds,  (1905)  2  K.  B.  40,  at  p.  45. 
(°)  R.  v.  Wisbeach  JJ.,  54  J.  P.  743  ;  7  T.  L.  R.  21. 

C)  R.  v.  Incorporated  Laic  Society,  (1895)  2  Q.  B.  463;  In  re  Weare,  (1893) 
2  Q.  B.  439. 

H  22  Q.  B.  D.  467  ;  58  L.  J.  Q.  B.  136  ;  60  L.  T.  54  ;  53  J.  P.  248. 

(!l)  (1S94)  2  Q.  B.  512  ;  see  p.  518  ;  63  L.  J.  Q.  B.  695  ;  58  J.  P.  719. 

(lu)  See  R.  v.  City  of  London.  Assessment  Committee,  (1907)  2  K.  B.  764  ;  97  L.  T.  346. 

(»)  61  L.  J.  Q.  B.  398  ;  67  L.  T.  412. 

f18)  (1902)  1  K.  B.  at  p.  324  ;  87  L.  T.  21  ;  75  L.  J.  K.  B.  238. 

(13)  51  L.  T.  205  ;  32  W.  R.  593  ;  48  J.  P.  774  ;  14  Q.  B.  D.  474,  n. 

(ll)  14  Q.  B.  D.  474  ;  51  L.  T.  55  ;  54  L.  J.  M.  C.  77  ;  32  W.  R.  950  ;  49  J.  P.  4. 
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Xnt  tn  per- 
form act  in 
any  par- 
ticular 


Successor 
in  office. 


Demand  and 
refusal. 


by  mandamus,  refusing  to  follow  R.  v.  Percy  ('),  saying  the 
remedies  were  concurrent.  This  is  only  an  apparent  exception  to 
the  rule,  the  two  remedies  being  really  the  same  in  principle  and 
effect. 

A  mandamus  is  never  granted  directing  an  act  to  be  performed 
in  a  particular  manner,  nol  expressly  required  by  law.  A 
mandamus  goes  to  set  a  tribunal  in  motion,  but  not  to  prescribe  the 
way  in  which  they  shall  do  any  particular  act  (-). 

The  Court  will  not  by  mandamus  order  a  judicial  tribunal  to  act 
in  a  particular  way  unless  it  is  quite  plain  that  what  it  has  to  do 
is  purely  ministerial  and  not  judicial  (3). 

It  will  not  order  justices  to  adjudicate  in  any  particular  manner 
by  making  an  order  for  removal  or  by  convicting  a  person  of  an 
offence  (4). 

Though  the  statutable  time  for  performing  a  duty  has  passed,  the 
Court  has  power  to  order  the  successor  in  office  to  perform  the  acts 
his  predecessor  has  omitted  to  do  (5).  A  mandamus  has  gone  to 
churchwardens,  even  after  they  were  out  of  office,  to  do  something 
which  they  ought  to  have  done  when  in  office  (6). 

There  is  no  hard  and  fast  rule ;  reasons  for  delay  may  be  given  (7). 

There  must  have  been  a  distinct  demand  and  refusal  to  do  the 
act  in  question,  and  it  should  be  distinctly  pointed  out  to  the 
parties  what  it  is  they  are  required  to  do.  It  is  not  indeed 
necessary  that  the  word  "  refuse,"  or  any  word  equivalent  to  it, 
should  be  used,  but  there  should  be  enough  to  show  that  the  party 
withholds  compliance  and  distinctly  determines  not  to  do  what  is 
required  (8) . 

Where  a  writ  of  mandamus  has  been  discharged  on  the  ground 
that  no  demand  and  refusal  had  been  made,  a  second  application 
for  the  writ,  founded  on  a  subsequent  demand  and  refusal,  cannot 
be  made  (9). 

(•)  L.  R.  9  Q.  B.  64  ;  43  L.  J.  M.  C.  4.3. 

(2)  Per  Williams,  J.,  in  B.  v.  The  Overseers  of  Ealifax,  10  L.  J.  M.  C.  81. 

(:!)  Per  Lord  Alverstone,  L.  C.  J.,  in  It.  v.  Kingston  JJ.,  86  L.  T.  589;  18 
T.  L.  R.  477. 

(4)  R.  v.  Middlesex  JJ.,  4  B.  &  A.  29S  ;  Ex  parti  British  and  Foreign  Investment 
Co.,  7  D.  P.  C.  614. 

Wat/or  of  Rochester  v.  The  Queen,  27  L.  J.  Q.   B.  434;  El.  Bl.   &  El.    1024, 
Exch.  Ch. 

(«)  JR.  v.  Allen,  L.  R.  8  Q.  B.  69 ;  42  L.  J.  Q.  B.  37. 

("'    /,'.  v.  Leigh  B.  D.  C,  (1898)  1  Q.  B.  836  ;   78  L.  T.  604. 

(s)  /.'.  v.  Li  ia  stt  r  ././..  4  B.  &  0.  89 1  :  It.  v.  Wilts  and  Do\  s,  t  '  'anal  Co.,  8  D.  P.  C. 
623  ;  It.  v.  lh-u-Lnnrl  «„<l  .  \hn, „irntll >/  Ci'nfi/  Co.,  3  A.  &  E.  222  :  -1  L.  J.  M.  C.  105; 
B.  v.  Bristol  and  Exeter  Rail.  Co.,  12  L.  J.  Q.  B.  106;  4  Q.  B.  162;  P.  v. 
Cornwall  JJ.,    1903)  2  K.  B.  178  ;   72  L.  J.  K.  B.  622  ;  88  L.  T.  775. 

(9)  B.  v.  Mayor  of  Bodmin,  (1892)  2  Q.  B.  21  ;  61  L.  J.  M.  C.  151  ;  66  L.  T.  562  ; 
Ear  parte  Thompson,  6  Q.  B.  721. 
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Statutory  Orders  in  the  Nature  of  Mandamus. 
These  comprise  orders  — 

1.  To  justices. 

2.  To  judges  of  the  County  Court. 

3.  To  revising  barristers. 

4.  To  coroners. 

5.  To  arbitrators. 

1.   To  J ud ices. 

In  former  times  a  writ  of  mandamus  was  the  only  means  of  To  justices, 
compelling  justices  to  act  where  they  had  declined  to  do  any  duty 
imposed  upon  them  by  virtue  of  their  office.     The  writ  did  not 
protect  them  from  an  action,  although  it  might  compel  them  to  do 
something  which  might  render  them  liable  to  one. 

To  remedy  this,  it  was  provided  by  6  &  7  Vict,  c.  67,  s.  3,  that 
no  action  should  be  maintained  against  them  for  anything  done  in 
obedience  to  a  peremptory  writ  of  mandamus ;  and  now,  by  s.  5 
of  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  41), 
it  is  provided  that,  "  Whereas  it  would  conduce  to  the  advance- 
ment of  justice,  and  render  more  effective  and  certain  the 
performance  of  the  duties  of  justices,  and  give  them  protection 
in  the  performance  of  the  same,  if  some  simple  means,  not 
attended  with  much  expense,  were  devised  by  which  the  legality 
of  any  act  to  be  done  by  such  justices  might  be  considered 
and  adjudged  by  a  Court  of  competent  jurisdiction,  and  such 
justice  enabled  and  directed  to  perform  it  without  risk  of  any 
action  or  other  proceeding  being  brought  or  had  against  him  ;  Be 
it  therefore  enacted,  that  in  all  cases  where  a  justice  or  justices  of 
the  peace  shall  refuse  to  do  any  act  relating  to  the  duties  of  his 
or  their  office  as  such  justice  or  justices,  it  shall  be  lawful  for  the 
party  requiring  such  act  to  be  done  to  apply  to  Her  Majesty's  Court 
of  Queen's  Bench  upon  an  affidavit  of  the  facts,  for  a  rule  calling 
upon  such  justice  or  justices  and  also  the  party  to  be  affected  by 
such  act  to  show  cause  why  such  act  should  not  be  done  ;  and  if 
after  due  service  of  such  rule  good  cause  shall  not  be  shown 
against  it  the  said  Court  may  make  the  same  absolute,  jwith  or 
without  or  upon  payment  of  costs,  as  to  them  shall  seem  meet ; 
and  the  said  justice  or  justices  upon  being  served  with  such  rule 
absolute  shall  obey  the  same,  and  shall  do  the  act  required ;  and 
no  action  or  proceeding  whatsoever  shall  be  commenced  or  prose- 

S.M.  P 
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cut  ed  again  si  such  justice  or  justices  for  having  obeyed  such,  rule 

and  done  such  act  so  thereby  required  as  aforesaid." 
Comirrent  It  was  at  one  time  considered  that  this  section  extended  to  all 

re-ne  y.  cases  in  which  justices  had  refused  to  do  any  aot,  whether  judicial 

or  ministerial,  relating-  to  the  duties  of  their  office,  and  that  it  was 
not  confined  to  cases  in  which  the  justices  required  protection  and 
in  which  their  jurisdiction  was  doubtful  (1). 

In  /.'.  v.  "Percy  (?)  it  was  held  thai  the  section  only  applied  where 
the  justice-  required  protection,  the  words,  "refuse  to  do  any  act 
relating  to  the  duties  of  their  office "  being  controlled  by  the 
recital  of  the  section.  In  J!,  v.  Phillimore  and  R.  v.  Biron  (3)  the 
Court  refused  to  be  bound  by  R.  v.  Percy  (4),  and  thought  that 
the  construction  put  upon  the  Act  was  too  narrow,  and  although 
they  refused  to  lay  down  any  definite  rule  as  to  when  the  proceed- 
ing should  be  under  the  Act  or  when  by  mandamus,  they  really 
decided  that  they  were  concurrent  remedies,  and  since  that  case 
they  have  been  so  treated. 

This  enactment  protects  the  justices  only  and  not  the  parties,  as 
the  party  affected  by  the  order  may  try  the  epiestion  by  resisting 
the  order  of  the  justices  (5)  ;  but  it  does  not  give  jurisdiction  to 
the  Court  to  interfere  where  they  could  not  do  so  by  mandamus  (c). 

The  same  principles  apply  generally  to  the  granting  of  a  rule 

under  the  statute  as  to  the  granting  of  the  prerogative  writ. 

To  justices  to       An  order  in  the  nature  of  mandamus  under  the  Summary  Juris- 

statecase.        diction  Actgj  1858  (90  &  21  Yict.  c.  43),  s.  o,  and  1879  (42  &    I-'! 

Vict.  c.  40),  s.  33,  sub-s.  1,  lies  to  compel  justices  in  petty  sessions 

to  state  cases  under  the  Summary  Jurisdiction  Acts. 

As  to  which,  see  po.st,  p.  423. 

2.  To  Judges  of  County  Court. 

To  judges  of        By  the  County  Courts  Act,  1888  (51  &  62  Vict.  c.  43),  s.  131, 

oun  y  ourt.  u  t^q  wp-£  Q|  man(jamus  shall  issue  to  a  judge  or  an  officer  of  the 

Court  for  refusing  to  do  any  act  relating  to  the  duties  of  his  office, 

(')  R.  v.  Aston,  1  L.  M.  &  P.  191  ;  4  New  Sess.  Ca.  283  ;  19  L.  J.  M.  C.  236  : 
14  Jur.  1045. 

('-)  L.  R.  9  Q.  B.  65  ;  43  L.  J.  M.  C.  45 ;  22  W.  R.  7-'. 
14  Q.  B.  D.  474;  51  L.  T.  429  ;  54  L.  •!.  M.  C.  77. 
'    L.  I,\  9  Q.  B.  65;  43  L.  J.  M.  0.  45.     In  R.  v.  Phillimore,  the  master's  d<  te, 
as  reported  in  R.  v.   B  ron,      ..  51  L.  T.  430;   5  1   L.  .1.    M.  < '.  78,  was  to  the  i 
that  the  Court  held  that  the  two  remedies  were  concurrent,   to  be  granted   in  the 
disi  retion  of  the  Court. 

('')  Per  Coleridge,  J.,  R.  v.  Cotton,  15  Q.  B.  571. 
'     A',  v.  Bristol  JJ.,  3  El.  &  B.  17!'.  n. 


MANDAMUS. 

but  any  party  requiring  such  act  to  be  done  may  apply  to  the  Higli 
Court,  upon  an  affidavit  of  the  facts,  for  an  order  or  summons  calling 
upon  such  judge  or  officer  of  the  Court,  and  also  the  party  to  be 
affected  by  such  act,  to  show  cause  why  such  act  should  not  be 
done ;  and  if  after  the  service  of  such  order  or  summons  good 
cause  shall  not  be  shown,  the  High  Court  may,  by  order,  direct 
the  act  to  be  done,  and  the  judge  or  officer  of  the  Court,  upon  being 
served  with  such  order,  shall  obey  the  same  on  pain  of  attachment ; 
and,  in  any  event,  the  High  Court  may  make  such  order  with 
respect  to  costs  as  to  it  shall  seem  fit." 

By  s.  132,  no  other  Court  or  judge  shall  grant  such  order  when 
once  refused ;  but  this  does  not  affect  the  right  of  appeal,  or  prevent 
a  second  application  upon  different  grounds. 

This  order  is  granted  on  the  same  principles  which  govern  the 
grant  of  a  mandamus  ('). 

By  s.  185,  the  City  of  London  Court  is  put  on  the  same  footing 
as  a  County  Court,  and  an  order  may  be  granted  under  s.  131  (2). 

The  granting  of  an  order  is  in  the  discretion  of  the  Court,  and 
they  are  justified  in  refusing  it  when  no  question  of  law  can 
arise  (3),  and  the  Court  refused  to  grant  a  rule  to  compel  a  judge 
to  state  and  sign  a  special  case  under  13  &  14  Yict.  c.  61,  s.  15, 
where  an  appeal  by  motion  had  already  been  refused  on  the  ground 
that  the  j  udge  had  not  been  asked  to  take  a  note  of  the  evidence  (4) . 

Where  a  judge  had  been  asked  to  take  a  note  at  the  commence- 
ment of  a  trial,  it  was  held  not  to  be  a  sufficient  request  within 
38  &  39  Yict.  c.  50,  s.  6,  and  therefore  the  Court  refused  to  grant 
an  order  to  compel  him  to  sign  the  notes  which  he  actually  did 
take,  and  which  he  said  were  insufficient  (5)  ;  but  if  a  judge  had 
been  duly  and  properly  requested  to  make  a  note  of  any  evidence 
within  the  above  section,  and  he  has  actually  taken  a  note,  he 
might  be  compelled  to  sign  and  supply  such  note  (6).  (See  post, 
Appeals  from  Inferior  Courts,  p.  446.) 

To  enable  the  Court  to  interfere  the  judge  must  have  improperly 
declined  jurisdiction,  and  where  he  has  so  done  the  remedy  is  under 
the  statute,  and  not  by  appeal  (7). 

(»)  Irving  v.  Askew,  20  L.  T.  5S4  ;  L.  R.  5  Q.  B.  208  ;  39  L.  J.  Q.  B.  118  ; 
18  W.  R.  467. 

C-)  See  Blades  v.  Lawrence,  L.  R.  9  Q.  B.  374  ;  43  L.  J.  Q.  B.  133  ;  30  L.  T.  378  ; 
22  W.  R.  643. 

(■>)  Sharrock  v.  L.  §  X.  W.  Sail.  Co.,  1  0.  P.  D.  70  ;  24  W.  R.  346  ;  33  L.  T.  808 

(')  Rhodes  v.  Liverpool  Commercial  Investment  Co.,  4  C.  P.  D.  430. 

(5)  Morgan  v.  Rees,  6  Q.  B.  D.  89,  C.  A.  508  ;  50  L.  J.  Q.  B.  27,  491. 

(«)  Morgan  v.  Davies,  3  C.  P.  D.  261,  262  ;  39  L.  J.  C.  P.  60  ;  26  W.  R.  816. 

(7)  Irving  v.  Askew,  supra  ;   It.  v.  Southampton  Cotmty  Court,  65  L.  T.  320. 

i»  9 
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If  a  judge  has  accepted  jurisdiction  and  entered  into  the  merits 
of  a  ease,  and  then  wrongly  declined  jurisdiction,  the  Court  will 
refuse  to  grant  a  rule  (l)  ;  so  where  a  plaintiff  elected  to  be  non- 
suited, the  Court  refused  to  interfere^),  and  where  a  judge  has 
actually  adjudicated  the  Court  has  no  power  to  interfere  (:!J. 

Where  a  judge  has  declined  jurisdiction  and  ordered  the  claimant 
to  pay  costs,  the  Court  can  and  will  interfere  on  the  question  of 
jurisdiction  ;  but  they  have  no  power  to  interfere  with  the  costs 
under  the  judge's  order  (4). 

Where  a  judge  wrongly  decides  a  preliminary  point,  and  in 
consequence  declines  to  hear  the  case,  a  rule  will  be  granted  (5), 
aud  also  if  he  refuses  to  try  a  cause  by  jury  where  the  }>arties  are 
entitled  to  one  (G). 

The  rule  will  be  granted  to  compel  a  judge  to  hear  a  cause  sent 
for  trial  from  the  High  Court  ('),  and  where  a  judge  refused  to 
give  his  decision  ou  account  of  the  defendant  withdrawing  his 
consent  before  judgment  in  a  case  where  the  parties  had  agreed  to 
withdraw  a  juror  and  to  leave  the  matter  in  the  judge's  hands,  the 
Court  granted  a  rule  ordering  the  judge  to  appoint  a  day  for  the 
rehearing  of  the  cause  (8j. 

The  Court  has  no  power  to  compel  a  County  Court  judge  to 
review  taxation  (9),  which  is  within  his  discretion. 

Where  it  is  desired  to  compel  a  judge  to  hear  a  case  not  within 
his  ordinary  jurisdiction,  but  which  he  is  under  a  statutory  obliga- 
tion to  hear,  the  Act  does  not  apply,  and  the  proper  remedy  is  by 
mandamus  (10). 

It  lies  to  compel  a  registrar  of   a  County  Court   to   issue  a 
summons  under  the  Bills  of  Exchange  Act,  &c.  (n). 
By  whom  The  application  must  be  made  by  a  party  to  the  action,  and  in 

may  be  made.  -K-  v.  TJte  Greenwich  County  Court  (12)  it  was  doubted  if  a  solicitor 

(!)  In  re  Milnes,  15  Jur.  1037. 

(-)   Fortescue  v.  Raton,  3  L.  T.  268. 

(;ij  In  re  Oorbett,  4  H.  &  N.  452 ;   28  L.  J. 

(4)  Churchward  v.  'Coleman,  L.  R.  2  Q.  B. 
Whitehead,  v.  Procter,  3  H.  &  N.  532. 

(5)  It.  v.  Richards,  20  L.  J.  Q.  B.  352 ;  2 
Stapyltm,  21  L.  J.  Q.  B.  8  ;  15  Jur.  1177 
22  L.  T.  Ill  ;    18  W.  It.  736. 

(6)  R.  v.  Earwood,  22  L.  J.  Q.  B.  127  ;  L. 
(')  Blades  v.  Lawrence,  L.  R.  9  Q.  B.  374  ;  43  L.   J. 

22  W.  R.  643. 

(8)  Norburn  v.  Hilliam,  L.  R.  5  C.  P.  129  ;  39  L.  J.  C.  P.  183  ;  22  L.  T. 

(,J)   Clifton  v.  Furley,  7  H.  &  N.  783;  31  L.  J.  Ex.  170. 

(10)  Re  Brighton  Sewers  Act,  9  Q,.  B.  D.  723. 

(u)  Jt.  v.  Itey.  of  Southampton  f.'mai/i/  Court,  61  L.  J.  Q.  B.  706. 

C2)   15  Q.  B.  D.  54  ;  54  L.  J.  Q.  B.  392  ;  53  W.  R.  671. 


Ex 
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33  L.  T.  152. 
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15 
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144. 
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whose  right  of  audience  head  been  denied  to  him  by  the  registrar 
on  the  ground  of  not  being  able  to  produce  a  written  authority 
from  his  client  under  the  Bankruptcy  Act,  1883,  was  a  "party" 
within  the  Act. 

3.   To  Revising  Barristers. 

By  s.  37  of  the  Parliamentary  Eegistration  Act,  1878  (41  &  42  To  revising 
Yict.  c.  26),  "  If  any  person  feels  aggrieved  by  a  revising  barrister 
neglecting  or  refusing  to  state  any  case,  he  may,  within  one  month 
after  such  neglect  or  refusal,  apply  to  the  High  Court  of  Justice 
upon  affidavit  of  the  facts  for  a  rule  calling  upon  the  revising 
barrister,  and  also  on  the  person,  if  any,  in  whose  favour  the  decision 
from  which  the  applicant  desires  to  appeal  was  given,  to  show 
cause  why  a  rule  should  not  be  made  directing  the  appeal  to  be 
entertained  and  the  case  to  be  stated,  and  thereupon  the  High 
Court,  or  any  judge  thereof  in  Chambers,  may  make  such  rule  to 
show  cause,  and  make  the  same  absolute,  or  discharge  it  with  or 
without  payment  of  costs  as  seems  just,  and  the  revising  barrister, 
on  being  served  with  any  such  rule  absolute,  shall  state  the  case 
accordingly,  and  the  case  shall  be  stated  and  the  appeal  entertained 
and  heard,  notwithstanding  any  limitations  of  time  or  place 
contained  in  the  Parliamentary  Eegistration  Act,  1843." 

4.   To  Coroners. 

By  the  Coroners  Act,  1887  (50  &  51  Yict.  c.  71),  s.  6,  "  (1)  Where  To  coroners. 
Her  Majesty's  High  Court  of  Justice,  upon  application  made  by 
or  under  the  authority  of  the  Attorney-General,  is  satisfied  either  — 

"  (a)  that  a  coroner  refuses  or  neglects  to  hold  an  inquest  which 
ought  to  be  held  ;  or 

"  (b)  where  an  inquest  has  been  held  by  a  coroner,  that  by 
reason  of  fraud,  rejection  of  evidence,  irregularity  of 
proceedings,  insufficiency  of  inquiry,  or  otherwise,  it  is 
necessary  or  desirable,  in  the  interests  of  justice,  that 
another  inquest  should  be  held, 

"  the  Court  may  order  an  inquest  to  be  held  touching  the  said 
death,  and  may,  if  the  Court  think  it  just,  order  the  said  coroner 
to  pay  such  costs  of  and  incidental  to  the  application  as  to  the  Court 
may  seem  just,  and  where  an  inquest  has  been  already  held  may 
quash  the  inquisition  on  that  inquest. 

"  (2)  The  Court  may  order  that  such  inquest   shall   be   held 
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[  r.  49  ]  either  by  the  said  coroner,  or  it'  the  said  coroner  is  a  ooroner  for  a 
county,  by  any  other  coroner  for  the  county,  or  if  lie  be  a  coroner 
of  a  borough  or  for  a  franchise,  then  by  a  coroner  for  the  county 
in  which  such  borough  or  franchise  is  situate,  or  for  a  county  to 
which  it  adjoins,  and  the  coroner  ordered  to  hold  the  inquesl  shall 
for  that  purpose  have  the  same  powers  and  jurisdiction  as,  and  be 
deemed  to  be,  the  said  coroner. 

••  (3)  Upon  any  such  inquest,  if  the  case  be  one  of  death,  it 
shall  not  be  necessary,  unless  the  Court  otherwise  order,  to  view 
the  body,  but  save  as  aforesaid  the  inquest  shall  be  held  in  like 
manner  in  all  respects  as  any  other  inquest  under  this  Act. 

"  (4)  Any  power  vested  by  this  section  in  Her  Majesty's  High 
Court  of  Justice  may,  subject  to  any  rules  of  Court  made  in  pur- 
suance of  the  Supreme  Court  of  Judicature  Act,  1875,  and  1  he  Acts 
amending  the  same,  be  exercised  by  any  judge  of  that  Court."' 


Procedure 
name  as  in 
mandamus. 


5.    To  Arbitrators. 

By  s.  19  of  the  Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  the 
Court  or  a  judge  may  order  any  referee,  arbitrator  or  umpire  to 
state,  in  the  form  of  a  special  case  for  the  opinion  of  the  Court,  any 
question  of  law  arising  in  the  course  of  a  reference. 

The  procedure  in  all  the  above  statutory  cases,  with  some  slight 
exceptions,  which  will  be  referred  to  in  their  appropriate  places,  is 
the  same  as  on  applying  for  an  order  for  a  mandamus — the  order 
under  the  various  statutes  taking  the  place  of  a  peremptory  writ. 
And  see  further  R.  69,  post,  p.  244. 


Procedure. 


The  applica- 
tion. 


[  R.  60  ] 


R.  49.  Application  for  a  prerogative  writ  of  mandamus  shall, 
during  the  sittings,  be  made  to  a  Divisional  Court  of  the  King's 
Bench  Division  by  motion  for  an  order  nisi ;  and  in  the  vacation  to 
a  judge  in  Chambers  for  a  summons  to  show  cause,  upon  its  being 
shown  to  the  satisfaction  of  such  judge  that  the  matter  is  urgent. 
Provided  that  this  Rule  shall  not  apply  to  any  application  for  a 
writ  of  mandamus  under  45  &  46  Vict.  c.  50,  s.  225  (1). 


(')  Under  the  old  practice,  in  some  cases  of  emergency,  or  where  the  act  in 
question  was  merely  ministerial,  as  well  as  in  the  case  of  election  of  a  corporate 
officer,  the  order  was  sometimes  granted  absolute  in  the  first  instance.  See  1(1  &  1  7 
Vict.  c.  125,  s.  76  (now  repealed) ;  It.  v.  Godolphin  and  another,  13  L.  J.  M.  C.  57  ; 
1  D.  &  L.  830  ;  R.  v.  Manchester  (Churchwardens),  7  D.  P.  C.  707  ;  R.  v.  Fisher, 
Sayer,  160  ;  R.  v.  Fox  and  others,  2  Q.  B.  246  ;  11  L.  J.  Q.  B.  41  ;  Ex  parte  Found- 
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The  application  should  be  made  promptly  after  the  demand  and       [  R.  49  ] 
refusal  to  do  the  act.     It  should  be  made  within  a  reasonable  time  jime  within" 
after  the  occurrence  of  the  circumstances  giving  the  right  or  im-   which  the 
posing  the  duty  sought  to  be  enforced ;   where   eleven  or  twelve  application 
years   had   elapsed   since   the  making  of  an  allotment    under   an  should  be 
Enclosure  Act,  the  Court  refused  to  entertain  an  application  for  a  made- 
mandamus  to  set  out  an  occupation  road  to  the  allotments  (l). 

For  a  mandamus  to  justices  to  enter  continuances  and  hear  an 
appeal,  it  must  be  made  within  two  calendar  months  after  the  first 
day  of  the  sessions  at  which  the  refusal  to  hear  took  place,  unless 
further  time  be  allowed  by  the  Court  or  a  judge,  or  unless  special 
circumstances  appear  by  affidavit  to  account  for  the  delay  to  the 
satisfaction  of  the  Court.     (E.  68,  post,  p.  244  (2).) 

There  is  no  general  rule  on  the  subject,  but  in  every  case  of 
application  for  a  mandamus  any  considerable  delay  in  making 
application  after  the  refusal  to  do  the  act  required  should  be  pro- 
perly accounted  for  (3). 

Where  an  applicant  for  the  renewal  of  a  publican's  licence 
allowed  three  months  to  elapse  before  applying  for  a  mandamus  to 
licensing  justices  to  hear  the  application  for  a  renewal  which  they 
had  refused,  it  was  held  to  be  too  late  (4). 

Where  a  canal  company  had  been  in  possession  of  land  for 
fourteen  years,  the  Court  refused  a  mandamus  to  compel  them  to 
summon  a  jury  and  assess  compensation  (5). 

And  where  the  powers  given  by  their  Act  had  expired,  the  Court 
refused  a  mandamus  to  compel  a  railway  company  to  do  that  which 
they  were  no  longer  empowered  to  do  (6). 

Regard   must    also     be    had   to    the    provisions   of    the    Public  Public 
Authorities'  Protection  Act,    1893  (56  &   57   Yict.  c.   61),   which  is  Authorities' 
wide  enough  in  its  terms  to  include  applications  for  mandamus,  or  Protection 
the  statutory  orders  in  the  nature  of  mandamus,  and  requires  any 
action,  prosecution,  or  other  proceeding  for  any  act   done  in  pur- 
suance, or  execution,  or  intended  execution,  of  any  Act  of  Parlia- 
ment,  or  of    any  public  duty  or  authority,   or  in  respect   of   any 
alleged  neglect,  or  default  in  the  execution  of  any  such  act,  duty, 
or  authority,  to  be  commenced  within  six  months  next  after  the  act, 
neglect,  or  default  complained  of,  or  in  case  of  a  continuance  of 
injury  or  damage  withiu  six  mouths  after  the  ceasing  thereof;  but 
the  enactment  does  not  affect  any  proceeding  by  any  department 
of  the  government  against  any  local  authority  or  officer  of  a  local 
authority. 

ling  Hospital,  5  D.  P.  C.  722.  The  present  rules  do  not,  however,  provide  for  the 
continuance  of  that  practice,  except  under  the  Municipal  Corporations  Act,  to  elect 
a  corporate  officer ;  but  the  writ  may  be  made  peremptory  in  the  first  instance. 
Seep.  231. 

(')  R.  v.  Coekermouth  Lhelosure,  1  B.  &  Ad.  378. 

(2)  See  R.  v.  Gloucestershire  JJ.,  54  J.  P.  519. 

(3)  See  R.  v.  Robinson,  1  W.  Bl.  542  ;  and,  for  an  instance,  R.  x.  Ellis  and  another, 
12  L.  J.  M.  C.  21. 

(4)  R.  v.  Robson,  57  J.  P.  133. 

(5)  R.  v.  Stainforth,  §c.  Canal  Co.,  1  M.  &  S.  32 ;  R.  v.  Leeds  and  Liverpool  Canal 
Co.,  11  A.  &  E.  316. 

(6)  R.  v.  L.  §  N.  W.  Rail. -Co.,  6  Ky.  Cas.  634  ;  and  see  R.  v.  Lancashire,  12  East, 
366  ;  R.  v.  Rochdale,  §c.  Trustees,  12  Q.  B.  448  ;  R.  v.  Foiveij,  2  B.  &  C.  584  ; 
Ex  parte  Scott,  8  Dowl.  328. 
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[  K.  49  ]  In  general,  no  other  notice  of  an  application  fur  a  mandamus  is 

.  required  than  the  demand  to  do  the  act  in  question;    l>ut  in  the 

•uiiliVt'o  case  of  an  application  for  a  mandamus  to  proceed  to  an  election  of 

a  corporate  officer  under  the  Municipal  <  'orporations  Acts,  a  ten 

days'  notice  of  the  intended  application  must  Tie  given  under  s.  225 

of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50).     As, 

however,  applications  of  this  nature  are  by  reason  of  that  section 

put  upon  a  different  footing  to  all  other  applications  for  the  writ  of 

mandamus,  they  will  be  dealt  with  separately.     (See  post,  p.  229.) 

The  affidavits.  On    every  application  for  a  mandamus,   the   atlidavits  must    be 

entitled   "In  the  High  Court  of  Justice,  King's  Bench  Division" 

(E.  6,  p.  11)  only,  without  the  title  of  any  cause  ('). 

If  not  properly  entitled  in  the  High  Court  of  Justice,  King's 
Bench  Division,  the  rule  or  order  founded  on  them  may  be  dis- 
charged, and  the  Court  will  not  give  leave  to  amend  unless  satisiied 
that  an  injustice  would  be  done  without  such  leave  (2). 

Affidavits  made  use  of  between  the  granting  of  an  order  nisi  for 
any  writ  or  process  (the  effect  of  which  is  to  bring  a  cause  into  the 
( iourt)  and  making  the  order  absolute,  e.g.,  affidavits  to  prove 
service  of  the  order  or  to  show  cause  against  it,  may  either  be 
intituled  in  the  cause  or  not ;  but  as  it  is  unnecessary  to  intitule 
them  in  a  cause,  it  is  safer  not  to  do  so. 

After  an  order  has  been  made  absolute  all  affidavits,  whether 
relating  to  the  principal  matter  of  the  cause  or  to  any  collateral 
motion,  must  be  intituled  both  in  the  Court  and  in  the  cause, 
thus(3)  :  — 

In  the  High  Court  of  Justice. 

King's  lunch  Division.  [Middlesex."] 

The  King 
V. 
[James  Smith]. 

It  is  necessary  to  show  clearly  by  the  affidavits  in  support  of  the 
application,  that  the  party  against  whom  the  motion  is  to  be  made 
ought  either,  by  the  common  law  of  the  land  or  by  force  of  some 
statute,  to  do  the  act  required  to  be  done,  that  he  has  been  required 
to  do  such  act,  and  has  refused ;  for  as  the  obligation  to  do  the  act, 
and  the  demand  to  do  it,  and  the  refusal  to  do  it,  are  the  gist  and 
foundation  of  the  motion,  the  affidavits  must  make  out  a  complete 
case  and  show  a  title  to  the  writ.     See  ante. 

In  applications  concerning  corporate  rights,  the  constitution  of 
the  corporation  must  be  shown  either  by  a  copy  of  the  charter 
verified  by  affidavit  or,  in  the  case  of  prescriptive  corporations,  by 
setting  out  in  the  affidavit  the  constitution  of  the  corporation,  or 
so  much  of  it  as  may  be  necessary  to  show  the  right  of  the  party 
claiming  (4);  in  cases  of  municipal  corporations  within  the  Municipal 
Corporations  Act,  1882  (45  &  46  Yict.  c.  50),  this  is  usually  done  by 
stating  that  the  borough  is  one  to  which  the  Act  applies,  and  then 

(!)  R.  v.  Cole,  6  T.  P.  640;  Ex  parte  Nbhro,   1   B.  &  C.   267;   R.  v.   Stretch, 
4  D.  P.  C.  30 ;  R.  v.  Warwickshire  J  J.,  5  D.  P.  C.  382. 

(2)  R.  v.  Plymouth  Rail.  Co.,  37  W.  R.  334. 

(3)  R.  v.  Cole,  supra  ;  R.  v.  Jones,  8  D.  P.  C.  90. 
(*)  Case  of  Vmtmrs  Co.,  Puller's  N.  P.  200. 
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proceeding  to  state  the  constitution  of  the  borough  in  respect  of  the       [  R.  49  ] 
office  hi  question,  according-  to  that  Act  or  the  Acts  amending  it. 

In  applications  for  admissions  or  restorations  to  offices,  it  is 
necessary  to  show  distinctly  the  nature  of  the  office  in  question,  so 
that  the  Court  may  be  enabled  to  see  that  it  is  an  office  for  which 
a  mandamus  will  lie ;  the  name  of  the  office  merely  will,  in  many 
cases,  be  insufficient  for  this  purpose  ('). 

In  applications  for  the  appointment  of  overseers  in  places  where 
none  have  been  previously  appointed,  it  is  necessary  to  show  dis- 
tinctly that  the  place  in  question  is,  at  least  by  reputation,  a 
township  or  vill,  and  that  there  are  poor  persons  requiring  relief 
within  it  (2). 

There  must  be  an  affidavit  by  the  applicant  or  his  solicitor,  stating  Affidavit  by 
at  whose  instance  the  motion  is  made  as  prosecutor.     (R.  65,  p.  243.)  prosecutor. 

Where  there  are  separate  and  distinct  claims  on  behalf  of  more 
than  one  person  there  must  be  separate  affidavits,  as  one  writ  of 
mandamus  cannot  go  to  enforce  separate  claims  (3),  and  if  the  writ 
be  granted  the  name  or  names  of  such  person  or  persons  must  be 
endorsed  on  the  writ  as  the  person  or  persons  at  whose  instance  it  is 
granted. 

The  affidavits  must  in  general  show  that  the  party  applying  for  a 
mandamus  has  a  sufficient  right  or  interest  in  the  matter  in  question 
to  entitle  him  to  require  the  duty  to  be  performed  (4).  (See  ante, 
p.  201.) 

Where  the  application  is  founded  upon  any  document,  a  copy  of 
such  document  verified  by  affidavit  should  be  obtained,  or  the  sub- 
stance of  it  sufficiently  set  out  in  the  body  of  the  affidavit ;  on 
application  for  admission  to  an  office  pursuant  to  the  terms  of  a 
charter,  a  copy  of  the  charter  should  be  provided  (5).  So  on  an 
application  for  a  mandamus  to  an  overseer  to  deliver  up  books,  &c. 
belonging  to  the  parish,  he  having  been  rendered  incompetent  to 
serve  by  a  conviction  for  misapplying  the  goods  of  the  parish,  a 
verified  copy  of  the  conviction  must  be  annexed  to  the  affidavit  (6) ; 
but  on  an  application  for  a  mandamus  to  the  steward  of  the  manor 
to  enrol  a  deed  of  disposition  pursuant  to  3  Will.  IV.  c.  74,  s.  53,  it 
has  been  hold  sufficient  to  state  the  contents  of  the  deed  in  the  body 
of  the  affidavit,  without  annexing  a  copy  (7).  It  may  perhaps  be 
collected  from  the  cases  that  where  the  obligation  or  duty  to  do  the 
act  in  question  depends  upon  the  document,  as  in  the  cases  of  the 
charter  and  the  conviction,  a  copy  of  it  should  be  exhibited ;  but 
where  the  document  is  only  used  to  show  the  nature  of  the  act  to  be 
done,  as  in  the  case  of  the  deed,  it  will  be  sufficient  to  set  out 

(!)  Case  of  Eight  Men  of  As hb urn  Court,  2  Mod.  316. 

(2)  R.  v.  Wiltshire  JJ.,  1  Wils.   138:   It.  v.   Bedfordshire  JJ.,   Cald.   167;    It.   v. 
Peterborough  JJ.,  Cald.  238  ;    1  Bott.  59. 

(3)  Ex  parte  Scott  and  another,  8  Dowl.  328  ;  and  see  post,  p.  235. 

(')  It.  v.  Mayor  of  Peterborough,  44  L.  J.  Q.  B.  85  ;  23  W.  R.  343 ;  R.  v.  Guar- 
dians of  Lewisham  Union,  (1897)  1  Q.  B.  498  ;   76  L.  T.  324  ;  66  L.  J.  Q.  B.  403. 

(5)  Buller's  N.  P.  200. 

(6)  R.  v.  Sims,  4D.P.C.  294. 

C)  Crosby  v.  Fortescue,  5  D.  P.  C.  273. 
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[  r.  49  ]  enough  to  show  it  to  bo  such  an  act  as  is  required  to  he  done.    Ii  [s, 

however,  expedienl   in  all  cases  1"  exhibil  a  complete  copy  of  any 
document  unless  it  be  of  great  Length. 

Except  by  leave  of  the  Court  or  a  judge,  no  order  made  ex  parte 
on  any  affidavit  shall  be  of  any  force  unless  the  affidavil  was 
actually  made  before  the  order  was  applied  for,  and  produced  or  filed 
at  the  time  of  making  the  application  R.  S.  C.  Ord.  XXXVIII. 
r.  19.)  The  party  obtaining  an  order  nisi  cannot,  without  with- 
drawing it  and  moving  it  again,  make  use  of  affidavits  sworn  after 
he  obtained  it(]),  nor  will  the  Court  admit  any  affidavit  simply  to 
amend  a  former  insufficient  affidavit  ('•). 

There  must  be  endorsed  on  each  affidavit  a  note  showing  on  whoso 

behalf  it   is  tiled  (E.  8,  p.  12),  and  each  affidavit  must  bo  stamped 

before  being  used  with  2s.  6d.  stamp  for  filing,  but  they  need  uot  be 

lili  d  previously  to  the  motion  being  made. 

Renewed  It  is  now  an  established  ride  that  if  an  order  nisi  for  a  mandamus 

application  ),,.  discharged  on  account  of  a  defect  in  the  affidavits,  the  writ  will 

on  amended  not  ^e  afterwards  granted  on  amended  affidavits,  unless  the  defect 

be  merely  of  a  formal  nature  (•'),  and  there  is  no  difference  in  this 

respect  whether  the  application  be  made  by  a  person  in  a  public  or 

private  capacity  (+). 

In  a  case  where  a  defect  appeared  in  the  title  of  affidavits  to  show 
cause  against  a  rule,  the  Court  allowed  the  rule  to  be  enlarged 
in  order  that  the  title  might  be  amended,  but  it  was  intimated  that 
had  the  defect  appeared  in  the  title  of  the  affidavit  on  which  the 
rule  was  granted,  no  amendment  would  have  been  allowed  (fl) ;  in  a 
subsequent  case,  however,  where  application  was  made  to  amend 
the  title  of  an  affidavit  in  support  of  a  rule  before  cause  shown  against 
it,  the  affidavit  was  allowed  to  be  taken  off  the  file  in  order  that  it 
might  be  amended  and  re-sworn  on  payment  of  the  costs  of  resisting 
the  application  to  the  opposite  party,  they  also  having  leave  to  file 
affidavits  in  reply  (6). 

If  a  defect  be  discovered  in  the  title  or  jurat  of  an  affidavit  on 
which  an  order  lias  been  granted  before  the  order  is  drawn  up  or 
served,  the  affidavit  may  be  delivered  back  to  the  solicitor  to  be 
amended  and  re-sworn,  and  the  order  drawn  up  on  a  subsequent 
date  by  leave  of  the  Court,  so  that  the  affidavit  may  not  appear  to 
be  sworn  after  the  granting  of  the  order  (see  Ord.  XXXVIII.  r.  19) ; 
but  if  the  order  has  been  served,  notice  should  be  given  to  the 
opposite  party  that  it  will  be  abandoned  and  the  costs  (if  any)  incurred 
in  consequence  of  it  paid,  and  then  a  new  order  may  be  obtained  on 
amended  affidavits. 

')  See  Bitchett  v.  Tolleit,  3  Price,  It.  257;  cited  in  Tilley  v.  Henly,  1  Chitty's 
R.  136.  n.  [a). 

{•)  See  R.  v.  Kent,  44  J.  P.  298. 

(;!)  R.  v.  Bodmin  Mayor,  §c),  (1892)  2  Q.  B.  21  ;  61  L.  J.  M.  C.  151  ;  66  L.  T. 
562;   56  J.  P.  50  1. 

(*)  R.  v.  Pickles  and  another,  12  L.  J.  Q.  B.  40  ;  3  Q.  B.  599,  n.  And  see  E.  v. 
Manchester  and  Leech  Bail.  Co.,  8  A.  &  E.  419;  Ex  parti  Munsler,  20  L.  T.  612; 
levy  v.  Coyle,  12  L.  J.  Q.  B.  295;  see  contra,  JL  v.  Jones,  8  D.  P.  C.  307; 
4  Jur.  654. 

(5)  Anderson  v.  Ell,  3  D.  P.  C.  73. 

(G)  R.  v.  Warwickshire  J  J.,  5  D.  P.  C.  382.  But  the  Court  is  not  so  strict  as 
formerly,  and  will  generally  exercise  its  power  to  receive  defective  aliidavits  under 
Ord.  XXXVIII.  r.  19,  p.  470. 
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During  the  sittings  the  application  must  be  made  by  motion  to  a       [  R.  49  ] 
Divisional  Court,  upon  any  day  named  for  taking  ex  parte  motions  on   - 
the  Cro wn  side.  ^Court  t0 

The  motion  must  be  made  by  counsel.  It  cannot  be  made  by  a 
party  in  person  unless  he  be  a  member  of  the  Bar(').  When  a  ^  counsel. 
solicitor  applied  in  person  to  compel  a  commissioner  appointed  to 
try  an  election  petition  to  give  him  audience  as  advocate,  the  Court 
refused  to  hear  him(2).  The  practice  is  the  same  in  the  Court  of 
Appeal  (:i),  and  applies  equally  to  an  application  for  an  order  in  the 
nature  of  mandamus  to  justices  under  11  &  12  Vict.  c.  44,  s.  5,  as 
to  an  application  for  the  prerogative  writ  of  mandamus  (4). 

For  the  procedure  for  leave  to  apply  as  a  pauper,  see  E.  257  et  seq.,  In  forma 
post,  p.  386.  pauperis. 

The  order  nisi  calls  on  the  party  required  to  do  the  act  to  show  Order  nisi. 
cause  why  a  writ  of  mandamus  should  not  issue  directed  to  him  or  them 
commanding  him  or  them  to  do  the  particular  duty,  and  notice  may 
be  given  to  any  person  who,  by  the  affidavits  on  which  the  order  is 
moved,  may  appear  to  be  interested  in  or  likely  to  be  affected  by  the 
proceedings,  and  to  any  person  who,  in  the  opinion  of  the  Cimrt  or 
judge,  ought  to  have  such  notice  (5).  It  is  at  the  peril  of  a  person 
who  desires  a  writ  of  mandamus  to  direct  it  to  the  proper  party  ;  the 
Court  will  not  specify  in  particular  the  party  to  whom  it  should  be 
directed,  nor  is  it  the  practice  of  the  Court  to  grant  cross  or  concurrent 
writs  without  special  reasons  (6)  ;  neither  will  they,  as  a  general  rule, 
grant  an  order  in  an  alternative  shape,  though  it  has  been  done  in 
some  few  instances  (7),  nor  for  several  writs  (s) ;  but  they  may  allow 
the  order  to  be  remoulded  on  the  argument  (9). 

In  cases  of  mandamus  to  justices  in  Quarter  Sessions  to  hear 
appeals,  &c.,  the  order  nisi  or  summons  calls  upon  the  justices  of  the 
county  at  large  to  show  cause,  and  the  overseers  of  the  opposing 
parish,  or  other  party  interested,  are  directed  to  have  notice,  in 
order  that  they  may  show  cause  if  they  think  fit.  In  the  greater 
number  of  cases  the  litigant  parties  alone  show  cause ;  but  where 
the  application  is  for  a  mandamus  to  justices  in  special  session  or 
out  of  session,  the  order  nisi  should  only  call  upon  those  justices 
who  have  been  applied  to,  and  have  refused  to  do  the  act  required  ; 
it  does  not  appear  to  be  necessary  to  include  in  the  application 
all  the  justices  who  refused  to  do  the  act,  if  there  were  more  than 
sufficient  to  do  it  (lu).  Where  some  only  of  the  justices  who  may  be 
present  at  a  special  session  take  part  in  the  proceedings  in  question, 
the  application  should  be  made  against  them  only,  and  if  others, 

(')  Ex  parte  Wason,  10  B.  &  S.  580  ;  and  see  R.  v.  Stanbury  Eardley,  49  J.  P.  551. 
■  (2)  R.   v.  Manuel  Joins,    4th   April,    1889,    coram  Lord   Coleridge,    C.   J.,    and 
Hawkins,  J.     This  was  an  application  previous  to  the  ca*e  which  is  reported  under 
that  name  in  23  Q.  B   D.  29  ;  37  W.  R.  508  :  60  L.  T.  860. 

(3)  R.  v.  Liverpool  {Mayor,  §c.),  55  J.  P.  823  :  7  T.  L.  R.  592. 

(4)  Ex  parte  Wallace,  (1902)  2  K.  B.  488:  71  L.  J.  K.  B.  7S8;  50  W.  R.  678, 
C.  A.  ;  and  see  It.  v.  Liverpool  [Mayor,  §c),  supra  ;  Ex  parte  Whyie,  12  T.  L.  R. 
458. 

(5)  R.  50,  infra;  and  see  R.  52,  infra. 
(fi)  Jt.  v.   Wigan  Corporation,  2  Burr.  78. 

(7)  R.  v.  Bishop  of  London  (June,  1889),  23  Q.  B.  D.  414  ;  58  L.  J.  Q.  B.  386. 

(8)  R.  v.  Mayor  of  Bridgnorth,  10  A.  &  E.  66. 

(9)  R.  v.  Leicester  J  J.,  4  B.  &  C.  at  p.  895  ;  and  see  R.  v.  Price  and  others, 
5  Q.  B.  D.  300. 

('")  R.  v.  Ellis  and  another,  12  L.  J.  M.  C.  20 ;  2  D.  N.  S.  361. 
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[  Rr.  50,  51  ]        who  did  not  act  on  the  occasion  are  included,  the  order  nisi  may  be 
discharged  as  to  them  with  costs(1). 

An  order  nisi  for  ;i  mandamus  to  accept  a  surrender  of  copyhold 
premises  to  certain  uses  must  make  the  lord  of  the  manor  a  party, 
and  not  be  directed  to  the  steward  only  '"-'_  ;  and  for  this  reason  a 
mandatmis  of  this  kind  cannot  be  obtained  where  the  manor  lulon^s 
to  the  Crown  (3).  A  mandamus  to  restore  a  parish  clerk  must  go 
to  the  incumbent  and  not  to  the  churchwardens  (4). 

Star.  The  Court  does  not  usually  grant  a  stay  of  the  proceedings  or 

process  of  the  Court  below  pending  the  hearing  of  the  motion, 
though  it  has  done  so  in  some  few  cases  (5),  and  it  ma}'  be  question- 
able how  far  they  may  have  jurisdiction  to  interfere  except  in  the 
regular  way  by  writ  of  mandamus. 

Notice  of  R.  50.   Xotice  shall  be  given  by  the  order  nisi  for  a  mandamus 

order  him.        ^n  every  person  who,  by  the  affidavits  on  which  the  order  is  moved, 
[  R.  61  ]      shall  appear  to  be  interested  in  or  likely  to  be  affected  by  the  pro- 
ceedings, and  to  any  person  who,  in  the  opinion  of  the  Court  or 
judge,  ought  to  have  such  notice. 

See  notes  to  preceding  rule. 

Service  of  ■&•  51.  The  order  nisi  shall  be  served  upon  each  person  to  whom 

order  nisi.        notice  is  given  by  the  order,  as  well  as  the  party  whom  the  order 
[  R.  62  ]      requires  to  show  cause. 

The  application  must  be  against  all  those  upon  whom  the  duty 
lies,  and  that  although  made  on  behalf  of  one  of  such  body  (R). 

If  the  mandamus  be  applied  for  to  elect  to  a  corporate  office  of 
which  some  other  person  is  then  in  possession,  such  person  must  be 
made  a  party  to  the  rule  (7). 

In  cases  of  mandamus  to  the  j  ustices  of  any  j  urisdiction  generally, 
it  is  sufficient  to  serve  some  two  or  three  of  them.  Such  service 
need  not  be  personal,  but  service  at  the  last  known  place  of  abode 
or  business,  with  a  clerk,  wife,  or  servant,  or  upon  such  other  person, 
or  in  such  other  manner  as  the  Court  or  a  judge  may  direct,  is 
sufficient.     (See  E.  128,  p.  292.) 

It  has  been  held  that  upon  an  application  for  a  mandamus  to 
justices  of  a  county  in  Quarter  Sessions  to  hear  an  appeal  against  a 
decision  at  special  sessions,  it  was  sufficient  to  serve  the  justices  who 
heard  the  original  complaint  and  also  formed  part  of  the  Court  of 
Quarter  Sessions  (8). 

(!)  R.  v.  Wiltshire  JJ.,  8  D.  P.  C.  717. 

(2)  R.  v.  Lord  of  Manor  of  Whitford,  7  D.  P.  C.  709  ;  8  L.  J.  Q.  B.  2-51. 

(3)  R.  v.  Stt  ward  and  Manor  of  Richmond,  1  Q.  B.  352  ;  7  D.  P.  C.  709  ;   and  sec 
R.  v.  Evans,  ibid.  p.  355,  n. 

(4)  Ex  parte  Cirkett,  3  D.  P.  C.  327. 

(')  For  instance,  Ex  parte  Gontess,  7  T.  L.  R.  147. 
(6)  Anon.,  2  Chit.  254. 

8.  v.  Bankes,  3  Burr.  1452. 
-     R.  v.  Tucker,  3  B.  &  C.  544  ;  5  T>.  &  R.  434. 
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When  upon  guardians,   companies,   corporations,  &c,  a  quorum      [  E.  52  ] 

should  be  served,  that  is,  as  many  as  are  competent  to  do  the  act  

required  to  be  done,  unless  by  some  statutory  enactment  service  on 
the  clerk  or  secretary,  or  some  other  officer,  be  made  sufficient.  (See 
post,  p.  231.) 

As  to  the  consequences  of  not  giving  notice  to  all  parties  who  Failure  to 
ought  to  have  had  notice,  see  E.  S.  C.  Ord.  LII.  r.  6,  p.  476.  serve  a11 

A,n  affidavit  of  the  service  should  be  made  according  to  Form  ^ar  ies" 
No.  201,  p.  581,  though  it  will  not  be  used  or  allowed  on  taxation 
if  the  parties  served  show  cause. 

Before  the  day  named  in  the  order  nisi  for  showing  cause,  it  is  Entering  for 
necessary  to  enter  the  motion  for  hearing  in  the  Crown  paper  by  hearing- 
filling  up  and  leaving  at  the  Crown  Office  a  prsecipe  (E.  26),  im- 
pressed with  a  11.  stamp.     The  most  convenient  time  for  doing  this 
is  upon  taking  up  the  order  nisi. 

The  party  or  solicitor  entering  must,  at  least  two  days  before  the 
day  appointed  for  hearing,  deliver  copies  of  the  proceedings  for 
the  use  of  the  judges  at  the  Crown  Office.  (See  E.  132 — 135, 
post,  p.  294.) 

The   Court   never   directs    security   for   costs    to    be  given   upon  Security  for 
motions  of  this  nature  (1).  costs. 

The  respondents  to  the  motion  may  on  demand  obtain  copies  of  Copies  of 
the  affidavits  on  which  the  order  nisi  was  obtained  from  the  prose-  affidavits. 
cutor  or  his  solicitor  on  payment  of  the  ordinary  charges  (E.  10, 
p.  13),  or  he  may  obtain  office  copies  from  the  Crown  Office. 

R.  52.  Any  person,  whether  he  has  had  notice  (2)  or  not,  who  Showing 
can  make  it  appear  to  the  Court  or  judge  that  he  is  affected  b}^  the 
proceeding  for  a  writ  of  mandamus  may  show  cause  against  the      [  e.  63  1 
order  nisi  or  summons,  and  shall  be  liable  to  costs  in  the  discretion 
of  the  Court  or  a  judge  if  the  order  should  be  made  absolute  (3),  or 
the  prosecutor  obtain  judgment. 

As  on  all  motions  (by  order  nisi)  all  the  counsel  instructed  on  both 
sides  may  bo  heard,  the  counsel  showing  cause  begin  (E.  136),  and 
then  counsel  in  support  pf  the  order  in  reply  (4). 

The  rule  that  an  applicant  for  a  writ  of  mandamus  will  not  be 
heard  in  person  applies  to  the  argument  on  showing  cause  against 
the  rule  nisi  as  well  as  to  the  motion  for  the  rule  nisi,  and  applies 
as  well  in  the  King's  Bench  Division  as  on  appeal  in  the  Court  of 
Appeal  (5),  but  on  an  application  against  justices  to  state  a  case 
under  20  &  21  Yict.  c.  43,  s.  5,  the  Court  allowed  one  of  the  justices 

(1)  R.  v.  Hughes  and  another,  Ex  parte  Ruhne,  22nd  January,  1904  ;  and  see  R.  v. 
Malmesbury  {Mai/or,  $c),  9  D.  P.  C.  359. 

(2)  R.  v.  Treasury  {Lords),  2  P.  &  D.  502  ;   and  see  R.  v.  Canterbury  {Archbishop), 
86  L.  T.  at  p.  4.51. 

(3)  See  also  R.   v.  Bishop  of  Eh/,  1  Wm.  Bl.  53  ;  R.  v.  Exeter  {Mayor  of),  L.  R. 
4  Q.  B.  110,  114  ;  R.  v.  Middlesex  JJ.,  2  D.  P.  C.  (N.  S.)  719. 

(4)  See  Tidd's  Pr.   7th  ed.  529;  and  cf.   Spurling  v.  Bantoft,   (1891)  2  Q.  B.  at 
p.  390,  n.  (i). 

(5)  Ex  parte  Whyte,  12  T.  L.  R,  458  ;  and  see  ante,  p.  223. 
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[  E.  52  ] 


■  anient 
of  hearing. 


Title  of 
affidavits  to 
show  cause. 


New  matter. 


Cross-exam- 
ination  of 
deponents. 
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to  show  cause,  and  that  notwithstanding  that  the  justices  had  filed 
an  affidavit  under  the  Review  of  Justices'  Decisions  Act,  1872  (.'30  & 
36  Vict.  c.  26  . 

If  further  time  is  required  to  prepare  the  affidavits  for  showing 
cause,  an  application  may,  if  necessary,  be  made  to  the  Divisional 
Court  to  adjourn  the  hearing  for  a  sufficienl  time  to  enable  the 
affidavits  to  be  prepared.     (See  E.  8.  C.  Ord.  LII.  r.  7,  p.  476.) 

As  a  general  rule  a  statement  made  by  a  revising  barrister  in 
answer  to  a  rule  nisi  to  state  a  case  under  the  I'arliamentary 
Registration  Act,  1878    ante,  p.  217),  should  be  on  affidavit  ('). 

Affidavits  used  after  the  granting  of  the  order  nisi  may  or  may 
not  be  entitled  (in  addition  to  the  title  of  the  Court),  "  The  Kiny 
against  the  party  moved  (tt/ninst"  but  it  is  not  usual  so  to  entitle 
them  before  the  order  is  made  absolute.  After  the  order  absolute, 
affidavits  used  in  any  subsequent  stage  of  the  proceedings  must  be 
entitled  in  the  cause. 

The  affidavits  to  show  cause  need  not  be  filed  until  the  case  is 
called  on  for  argument,  when  they  should  be  handed  to  the  proper 
officer  in  Court  (y.  By  R.  10  {ante,  p.  13)  the  respondent  is  now 
required  to  supply  to  the  applicant  on  demand  and  on  payment  of 
the  ordinary  charges  copies  of  any  such  affidavits.  In  a  case 
where  the  affidavits  in  answer,  after  being  made  use  of,  were 
not  handed  to  the  proper  officer,  and  the  applicant  was  in  conse- 
quence prevented  drawing  up  his  order,  the  Court  upon  application 
granted  a  peremptory  order  for  the  solicitor  to  produce  the  affidavits 
at  the  Crown  Office  on  the  next  day  (3). 

The  applicant  cannot  of  right  use  affidavits  in  answer  to  those 
filed  to  show  cause,TmT  the  Court  or  a  judge  on  application  may 
grant  him  leave  to  do  so  upon  any  new  matter  arising  out  of  the 
affidavits  of  the  opposite  party  (R.  9,  ante,  p.  13),  such  application 
to  be  made  when  the  new  matter  has  been  brought  before  the  Court 
upon  the  argument  (4). 

Deponents  to  affidavits,  either  in  support  or  opposition  to  the 
application,  may  be  required  to  attend  for  cross-examination  on 
their  affidavits  under  Ord.  XXXVIII.  rr.  28  and  29,  p.  471. 

Any  objection  of  a  formal  or  technical  nature,  such  as  there 
having  been  no  demand  and  refusal,  must  be  taken  before  the 
merits  are  discussed  (s). 

Whenever  the  decision  of  any  justice  of  the  peace  is  called 
in  question  by  a  rule  to  show  cause,  or  other  process  issued  upon 
an  ex  parte  application,  such  justice  may  make  and  file  an  affi- 
davit setting  forth  the  grounds  of  the  decision  so  brought  under 
review,  and  any  facts  which  he  may  consider  to  have  a  material 
bearing  upon  the  question  at  issue,  without  being  required  to  pay 
any  fee  in  respect  of  filing  such  affidavit  or  any  stamp  duty  thereon, 
and  such  affidavit  may  be  forwarded  by  post  to  one  of  the  Masters 
of  the  Court  for  the  purpose  of  being  so  filed.     (Review  of  Justices' 


(J)  11.  v.  Kepean  (1904),  52  W.  R.  264. 

(2)  See  2  Chitt.  IV.  1 1th  ed.  p.  1390  ;   1  Tidd's  Pr.  522  ;   I  Chitt.  R.  (a)  136. 

(3)  R.  v.  Middlesex  ././.,  1  Chitt.  368  ;  and  see  Taylor  v.  Gates,  72  L.  T.  436. 

(')  See  Uaym  v.  Robertson,  24  L.  J.  C.  P.  155  ;  15  C.  B.  194  :  StCivfen  v.  Swinfen, 
26  L.  J.  C.  P.  97  :   1  C.  B.  (N.  S.)  304. 

(5)  L'.  v.  Eastern  Counties  Rail.  Co.,  10  A.  &  E.  531. 
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Decisions  Act,    1872  (35  &  3G  Vict.  c.  2G),  s.  2.)     Such  an  affidavit      [  E.  52  ] 
cannot  be   sworn   by  any  other  than   the    justice    himself  (*).     An 
affidavit  b}r  a   dissenting  justice  to  the  decision  called  in  question 
will  not  be  received  (3). 

And  by  s.  3,  whenever  any  such  affidavit  has  been  filed  as  afore- 
said, the  Court  shall,  before  making  the  rule  absolute  against  the 
justice  or  justices,  or  otherwise  determining  the  matter  so  as  to 
overrule  or  set  aside  the  acts  or  decisions  of  the  justice  or  justices  to 
which  the  application  relates,  take  into  consideration  the  matters  set 
forth  in  such  affidavit,  notwithstanding  that  no  counsel  appear  on 
behalf  of  the  said  justices. 

It  would  seem  that  jiistices  may  appear  and  show  cause  either  by 
counsel  or  in  person,  as  well  as  file  an  affidavit  under  the  Act  (:i). 

The  order  nisi  may  be  made  absolute  or  discharged,  or  it  may  be  Decision, 
made  absolute  for  a  peremptory  writ  to  issue  in  the  first  instance 
(R.  5G,  p.  231),  but  as  to  the  appropriateness  of  this  course,  see  note 
to  that  rule  ;  and  as  to  the  discretion  of  the  Court  to  grant  the  writ 
or  remould  the  order  for  the  writ,  ante,  p.  223. 

If  the  Court  entertain  no  doubt,  they  will  of  course  make  the 
order  absolute  ;  but  if  they  entertain  any  doubt  either  upon  the  law 
or  upon  the  facts,  they  may  grant  the  writ  in  order  that  the  points 
of  law  may  be  more  solemnly  discussed  upon  the  return  (4)  or  that 
the  facts  may  be  tried  in  the  usual  manner  ;  but  if  there  be  no 
doubt  as  to  the  insufficiency  of  the  application,  they  will  discharge 
the  order  (5).  If  discharged,  upon  hearing  counsel  on  both  sides, 
without  costs,  it  need  not  be  served  ;  if  discharged  with  costs,  it 
must  be  drawn  up  at  the  Crown  Office,  and  an  appointment  obtained 
to  tax  the  costs,  and  then  served  upon  the  solicitor  of  the  party 
ordered  to  pay  costs,  and  the  costs  may  thereupon  be  taxed. 

Where  by  agreement  of  the  parties  an  application  for  a  mandamus  Not  to  be 
was  made  merely  with  a  view  to  obtain  the  opinion  of  the  Court  on  given  merely 
the   construction  of  a  private  Act,  the  Court  would  not  allow  the     7.^7°* 
argument  to  proceed  (6). 

The  costs  of  the  motion,  whether  the  writ  be  granted  or  refused,  Costs  of 
are  entirely  in  the  discretion   of  the  Court.     (See  Judicature  Act,  motion. 
1890,  s.  5,  and  Ord.  LXV.  incorporated  by  E.  261,  p.  491.)     In  the 
exercise  of  that  discretion  the  Court  are  generally  governed  by  the 
following  rides. 

When  cause  is  shown  the  Court  will  generally  order  costs  to  be 
paid  by  that  party  who  ultimately  fails  to  that  party  who  ultimately 
succeeds  (7).     The  rule  is  not  inflexible,  but  is  generally  followed 


(!)  R.  v.  Sperling,  21  W.  K.  461. 

(2)  R.  v.  Waddingham  and  others,  Ex  parte  Step/tens,  GO  J.  P.  372. 

(3)  See  R.  v.  Field  and  others,  11  T.  L.  E.  240. 
(*)  R.  v.  Bland,  Bui.  N.  P.  200. 

(5)  R.  v.   Visitors  of  Middlesex  Asylum,  2  Q.  B.  439. 

(6)  R.  v.  BlacJcwall Rail.  Co.,  9  D.  P.  C.  558. 

(')  R.  v.  Surrey  JJ.,  9  Q.  B.  37  ;  15  L.  J.  M.  C.  1171 ;  10  Jur.  432.  See  also  the 
cases  R.  v.  Cheshire  JJ.,  R.  v.  Cumberland  J  J.,  and  R.  v.  Lancashire  JJ.,  5  D.  &  L. 
426—430  ;  R.  v.  Newbury,  1  Q.  B.  751  ;  13  L.  J.  Q.  B.  149;  R.  v.  Eastern  Counties 
Rail.  Co.,  2  Q.  B.  258  ;   11  L.  J.  Q.  B.  178. 
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[  a.  52  ]  excepl  under  exceptional  circumstances  ('),  or  where  the  prosecutor 

is  himself  nol  free  from  blame  (z). 

On  the  discharge  of  an  order  nisi,  on  application  being  made 
at  the  time,  the  Courl  generally  gives  the  party  showing  cause  his 
costs,  especially  if  such  party  be  a  magistrate  whose  decision  is 
found  to  be  correct  (:;).  So,  they  have  given  costs  to  an  objector  to 
a  licence  although  he  is  not  a  "party  "  to  the  licensing  proceedings 
before  the  justices  (*).  The  Court  of  Appeal  have  intimated  that  upon 
appeals  from  justices  the  justices  ought  not  to  appear  by  counsel  in 
that  Court,  unless  their  character  or  bona  fides  was  questioned,  or 
other  very  special  circumstances  were  present 

The  rule  that  the  party  who  unsuccessfully  shows  cause  against  a 
motion  for  a  mandamus  has  to  pay  the  costs  applies  to  a  party 
showing  cause  in  the  first  instance  (°). 

If  the  order  be  made  absolute  the  Court  will  not  generally  grant 
costs  at  that  stage  ('),  except  by  consent  or  under  particular  circum- 
stances (")  ;  but  if  it  appears  by  affidavit  that  the  litigation  is  at  an 
end  and  that  the  defendants  have  had  notice  thai  an  application 
will  be  made  for  costs  at  the  time  of  making  the  order  absolute, 
the  Court  will  not  require  a  separate  application  (9).  The  usual 
course  upon  the  order  being  made  absolute  for  a  mandamus  is  for 
the  costs  to  abide  the  result  of  the  proceedings,  in  which  case  the 
costs  of  the  motion  and  writ  will  be  allowed  with  the  rest  [u')  ;  and 
if  at  any  time  subsequently  the  writ  be  obeyed  or  the  act  required 
to  be  done  performed  without  further  contest,  a  distinct  application 
must  be  made  for  them,  and  it  does  not  matter  that  the  writ  has 
not  issued.     (See  post,  p.  243.) 

The  application  may  be  made  either  against  the  party  to  whom 
the  writ  may  be  directed  or  against  any  person  who  may  show  cause 
against  the  motion  (n) ;  but  it  has  been  doubted  whether  a  party 
other  than  the  one  to  whom  the  writ  may  be  directed,  not  actually 
showing  cause,  could  be  ordered  to  pay  costs  ('-). 

It  is  not  necessary  that  a  previous  application  should  have  been 
made  to  the  parties  for  such  costs  (u),  although  it  maybe  sometimes 


(')  R.  v.  Surrey  J  J.,  supra;  R.  v.  Surrey  JJ.,  14  Q.  B.  684;  R.  v.  Harden, 
23  L.  J.  Q.  B.  127  ;  1  B.  C.  C.  214  ;  and  see  R.  v.  Mayor  of  /'  tt  rborough,  44  L.  J. 
Q.  B.  85  ;  23  W.  R.  343  ;  R.  v.  Harding  and  others,  6  Times  L.  R.  17-3. 

(!)  R.  v.  Langridge  mid  another,  24  L.  J.  Q.  B.  73. 

(■'■)  J!,  v.  Mayor  of  Bridgenorlh,  10  A.  &  E.  (i<;  ;  see  A',  v.  Eastern  Counties 
Rail.  Co.,  2  Q.  B.  578  ;   S.  C,  11  L.  J.  Q.  B.  17s  ;    Wilts  JJ..  8  Dowl.  V.  C.  717. 

(4)  R.  v.  West  Rid  big  of  Yorkshire  JJ..  Ex  parte  Shaw,  [1898]  2  Q.  B.  at  p.  511  ; 
67  L.  J.  Q.  B.  632;  7s  L.  T.  468;  46  W.  R.  512  ;  62  J.  P.  435. 

(3)  R.  v.  Thornton,  67  L.  J.  Q.  B.  at  p.  251  ;   62  J.  P.  199. 

(6)  R.  v.  Derby  (Recorder),  2  L.  M.  &  P.  292. 

(7)  R.  v.  Salop  JJ.,  6  D.  P.  C.  507  ;  R.  v.  Brighton  and  South  Coast  Rail.  Co., 
10  L.  T.  (N.  S.)  496. 

(8)  R.  v.  Thames  and  Isis  Commissioners,  8  A.  &  E.  905,  n. 

(9)  R.  v.  East  Anglian  Bail.  Co.,  2  El.  &  B.  475;  R.  v.  Brighton  and  South  Coast 
Rail.  Co..  10  L.  T.  (N.  S.)  496. 

(10)  R.  v.  Fall  and  another,  1  Q.  B.  636  ;  -V.  C,  13  L.  J.  Q.  B.  187. 
(n)  R.  v.  Master  of  Peterhouse,  1  <,».  I'.   ::14. 

(12j  R.  v.  Birmingham  Guardians,  31  L.  T.  587  ;  44  L.  J.  M.  C.  48  ;  Blackburn,  J., 
sayiug  that  it  was  an  important  point,  and  when  raised  would  have  to  be  decided 
by  the  full  Court ;  but  in  the  particular  case  before  the  Court,  as  the  matter  had 
been  substantially  litigated  till  the  time  for  showing  cause,  costs  were  granted. 

(! ')   11.  v.  Cheshire  JJ.,  5  D.  &  L.  426. 
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done,  and  may  perhaps  save  the  expense  of  an  application  to  the      [  R.  52  ] 
Court  for  them. 


It  is  not  usual  for  the  Court,  on  an  order  being  made  absolute  for  Against 
a  mandamus  to  justices,  to  give  costs  against  the  justices,  and  it  may  justices, 
be  taken  as  a  general  rule  in  all  cases  on  the  Crown  side  where  there 
is  a  jurisdiction  to  award  costs  against  justices,  that  the  Court  does  not 
exercise  that  jurisdiction  unless  the  justices  have  acted  oppressively 
or  improperly  or  not  bond  fide  (*)  ;  but  it  is  a  general  rule  upon 
mandamus  to  justices  to  hear  appeals  to  give  the  prosecutor  costs 
against  the  party  who  objected  to  the  appeal  being  heard  and  after- 
wards showed  cause  against  the  motion  (2). 

Where  a  mandamus  was  granted  against  the  churchwardens  and 
overseers  and  inhabitants  of  a  parish,  which  was  opposed  by  some 
of  the  inhabitants,  but  not  by  the  parish  officers,  the  Court,  by  the 
rule  for  costs,  exempted  the  parish  officers  from  being  personally 
Liable  as  such  for  the  costs  (3). 

See  R.  66,  post,  p.  243,  for  the  practice  on  making  a  separate 
application  for  the  costs. 

At  common  law  a  mandamus  might  have  been  issued  to  fill  up  a  Application  to 

vacancy  in  the  office  of  mayor  or  other  chief  magistrate  of  a  borough  elect  corporate 

or  corporation  occasioned  by  the  act  of  God  and  an  ordinary  con-  °    ce,r  or 

/.\  i  i_  ».«     »  .i      -»r      •  •      i   /^i  .•  »    -     county  coun- 

tmgency  (4)  ;  and  now,  by  s.  /  0  of  the  Municipal  Corporations  Act,  cillor. 

1882  (45  &  46  Vict.  c.  50),  if  a  municipal  election  is  not  held  on  the 
appointed  day  or  within  the  appointed  time,  or  on  the  day  next  after 
that  day  or  the  expiration  of  that  time,  or  becomes  void,  the  Court 
is  empowered  on  motion  to  grant  a  mandamus  for  the  election  to  be 
held  on  a  day  appointed  by  the  Court,  and  this  provision  is  incor- 
porated into  the  Local  Goverment  Act,  1 888,  by  s.  75  of  that  Act. 
It  has  been  held  that  the  words  "no  election"  in  the  earlier 
Municipal  Corporations  Act  (14  Geo.  I.  c.  4)  mean  no  due,  legal, 
and  valid  election,  and  that  a  merely  colourable  and  void  election  is 
the  same  as  no  election  at  all,  and  would  not  prevent  the  issuing  of 
a  mandamus  to  elect  (5).  On  the  other  hand,  if  the  election  appear 
to  have  been  bona  fide,  although  liable  to  objection,  or  doubtful  and 
fit  to  be  tried,  the  Court  would  then  not  grant  a  mandamus,  the 
proper  remedy  being  by  quo  ivarranto  (6)  or  election  petition. 

A  mandamus  has  been  granted  where  no  valid  nomination  was 
made  for  an  election  to  a  county  council  (7),  and  allowed  costs 
against  the  county  council  having  regard  to  the  statement  in  the 
affidavit  of  their  willingness  to  pay  the  same.  Where  the  death  of 
one  of  the  candidates  of  a  county  council  election  occurred  before 


(1)  See  R.  v.  Good-all,  L.  R.  9  Q.  B.  559  ;  43  L.  J.  M.  C.  119  ;  R.  v.  Meyer  and  others, 
1  Q.  B.  D.  173  ;  and  for  instances  where  costs  have  been  awarded,  R.  v.  Bell  and 
others,  15  T.  L.  R.  487  ;  R.  v.   Williamson  and  others,  7  T.  L.  R.  534. 

(2)  R.  v.  Cheshire  JJ.,  R.  v.  Lancashire  JJ.,  R.  v.  Cumberland  JJ.,  5D.  &L,  426, 
430  ;  but  query  if  the  party  does  not  show  cause  :  R.  v.  Birmingham  Union,  supra  ; 
31  L.  T.  587  ;  44  L.  J.  M.  C.  48. 

(3)  R.  v.  Churchwardens  of  St.  Saviour'' s,  7  A.  &  E.  925. 

(4)  8  Mod.  129. 

(5)  R.  v.  Cambridge,  4  Burr.  2010  ;  R.  v.  Leeds  {Mayor,  §c),  11  A.  &  E.  512  ;  10 
L.J.  (N.  S.)  Q.  B.  112. 

(6)  R.  v.  Bankes,  3  Burr.  1452  ;  R.  v.  Oxford  {Mayor),  6  A.  &  E.  349  ;  cf.  R.  v. 
Miles,  64  L.  J.  Q.  B.  420 ;  72  L.  T.  502 ;   15  R.  446. 

(7)  In  re  West  Sussex  County  Council,  Ex  parte  Henderson,  65  L.  J,  Q.  B.  184  ;  73 
L.  T.  566. 

S.M.  Q 
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[  Er.  53,  54  ] 


Notice  of 
application. 


Application 
for  mandamus 
in  vacation. 


the  day  fixed  for  the  poll,  a  mandamus  was  granted  to  the  returning 
officer  to  countermand  the  notice  of  the  poll  and  commence  proceedings 
afresh  ('). 

In  the  case  of  an  application  for  a  mandamus  to  proceed  to  an 
election  of  a  corporate  officer  or  county  councillor,  the  applicant 
must  give  notice  in  writing  of  the  application  to  the  person  to  be 
affected  thereby  at  am-  time  not  less  than  ten  days  before  the  day  in 
the  notice  specified  for  making  the  application.  The  notice  must 
set  forth  the  name  and  description  of  the  applicant  and  a  statement 
of  the  "rounds  of  the  application.  The  applicant  must  deliver  with 
the  notice  a  copy  of  the  affidavits  whereby  the  application  will  be 
supported.  And  the  respondent  may  show  cause  in  the  first  instance 
against  the  application.  If  sufficient  cause  is  not  shown,  the  Court, 
on  proof  of  the  due  service  of  the  notice  by  affidavit,  statement  and 
copy  of  the  affidavits  used  in  support  of  the  application,  may,  if  it 
thinks  fit,  make  the  order  for  the  mandamus  absolute,  and  direct 
that  the  writ  of  mandamus  be  peremptory  in  the  first  instance. 
(45  &  46  Yict.  c.  50,  s.  225.) 

Under  the  earlier  Municipal  Corporations  Acts  it  was  held  that  a 
burgess  was  not  a  corporate  officer  within  the  Acts(2),  nor  was  a 
coroner  (3). 

The  motion  may  be  made  as  an  ex  parte  motion  without  being 
entered  in  the  list,  and  the  Court  grants  an  order  either  nisi  or 
absolute,  generally  absolute  in  the  first  instance  for  a  peremptory 
writ,  and  sometimes'  with  costs,  although  no  cause  be  shown, 
especially  if  the  council  intimate  their  willingness  to  pay  (4).  If  an 
order  nisi  be  granted  it  must  be  entered  in  the  Crown  paper  and 
proceeded  with  as  other  motions.  In  other  respects  the  application 
is  like  any  other  motion  for  a  mandamus. 

A  summons  for  a  writ  of  mandamus  in  vacation  cannot  be  issued 
without  the  leave  of  a  judge  (E.  266,  p.  390),  and  as  in  the  case  of  a 
motion  to  the  Court  the  application  should  be  made  by  counsel  {ante, 
p.  223)  upon  the  necessary  affidavits ;  and  if  a  summons  be  granted 
it  must  be  drawn  up  and  issued  at  the  Crown  Office  (E.  265,  p.  390), 
and  entered  in  the  judge's  list  for  the  day  named  in  the  summons. 
If  upon  the  hearing  of  the  summons  a  writ  be  granted,  the  order 
for  it  must  be  drawn  up  at  the  Crown  Office  and  proceeded  upon  in 
the  same  manner  as  an  order  of  the  Court. 


Order 
absolute. 
[  E.  64  ] 


Service  of 
writ. 


R.  53.  The  order  absolute  for  a  mandamus  need  not  be  served, 
but  the  cost  of  service  of  the  order  absolute  may  be  allowed  in  the 
discretion  of  the  taxing  officer,  where  the  writ  is  not  issued. 

An  order  absolute  having  been  granted  it  must  bo  drawn  up  at 
the  Crown  Office,  but  need  not  be  served  unless  costs  have  been 
awarded  by  the  order. 

R.  54.  Unless  the  Court  or  judge  otherwise  direct,  if  the  writ 

(J)    Westacott  v.  Stewart,  (1898)  1  Q.  B.  552  ;  67  L.  J.  Q.  B.  421  ;  78  L.  T.  256. 

(2)  Re  Milner,  5  Q.  B.  589  ;   13  L.  J.  M.  C.  186. 

(3)  R.  v.  Grimshaw,  5  D.  &  L.  249. 

(*)  See  In  re  Mayor  of Stratford-on-Avon,  2  T.  L.  B.  431  ;  following-  7,'.  v.  Cambridge, 
■supra;  and  sec  R.  v.  West  Sussex  County  Council,  supra. 
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of  mandamus  is  directed  to  one  person  only,  the  original  must  be   [  Rr.  55,  66  ] 
personally  served  upon  such  person  ;  but  if  the  writ  be  directed      r  b.  65  ] 
to  more  than  one,  the  original  shall  be  shown  to  each  one  at  the 
time  of  service,  and  a  copy  served  on  all  but  one,  and  the  original 
delivered  to  such  one. 

The  Court  has,  however,  refused  to  set  aside  the  service  of  a  copy 
of  a  writ  of  mandamus  issued  against  a  corporation,  because  the 
original  was  not  shown  at  the  time  of  the  service  (1). 

The  writ  should  be  personally  served,  if  practicable,  but  if  a 
personal  service  cannot  be  effected,  the  best  possible  service  should 
be  made. 

R.  55.  Unless  the  Court  or  nudge  otherwise  direct,  when  a  writ  Service.on 

*  jo  ...  companies, &c. 

of  mandamus  is  directed  to  companies,  corporations,  justices,  or 

public  bodies,  service  shall  be  made  upon  such  and  so  many  persons      r  R  66  1 

as  are  competent  to  do  the  act  required  to  be  done,  the  original 

being  delivered  to  one  of  such  persons,  except  where,  by  statute, 

sendee  on  the  clerk  or  some  other  officer  is  made  sufficient  service. 

R.  56.  The  Court  or  a  judge  may,  if  they  or  he  shall  think  fit,  Peremptory- 
order  that  any  writ  of  mandamus  shall  be  peremptory  in  the  first  ^"ta^e. 
instance.  [  E.  67  ] 

In  Pritchard  v.   Mayor,    Sfc.   of  Bangor  (2),   Lord  Esher,   M.  R., 

says : — 

"Now,  in  old  days,  if  the  Court  of  Queen's  Bench  had  entertained 
the  same  doubt  and  hesitation,  they  would  not  have  granted  a 
peremptory  mandamus.  They  would  have  allowed  a  mandamus  to 
issue  to  which  the  defendants  must  make  a  return,  and  then  there 
would  be  an  argument  upon  the  return.  That  course  was  taken 
because  in  old  days  no  writ  of  error  would  lie  from  a  mandamus,  the 
granting  of  it  being  purely  discretionary ;  and  the  Court  therefore 
gave  the  defendant  an  opportunity  of  appearing  and  arguing  on  the 
return  the  question  whether  the  mandamus  ought  to  have  been 
granted.  But  the  reasons  for  declining  to  issue  a  peremptory 
mandamus  where  the  Court  has  doubt  and  hesitation  have  now 
gone,  because  any  order  for  a  mandamus  may  now  be  instantly 
appealed  against.  I  therefore  think  that,  where  there  is  no  real 
dispute  about  the  facts,  the  Queen's  Bench  Division  are  right  in  not 
inflicting  a  prolongation  of  litigation  upon  the  parties  by  issuing  a 
mandamus  to  which  a  return  must  be  made." 

But  this  was  not  agreed  to  by  Lord  Halsbury,  in  the  House  of 
Lords,  in  the  same  case  (3) : — 

"  I  cannot  forbear  from  saying  that  the  form  in  which  it  has  been 

0)  R.  v.   The  Birmingham  and   Oxford  Junction  Rail.  Co.,   22   L.J.  Q.  B.    195; 
1  El.  &  Bl.  293. 

(2)  18  Q.  B.  D.  360  ;  56  L.  J.  Q.  B.  326  ;  35  W.  R.  156  ;  51  J.  P.  51. 

(3)  13  App.  Cas.  246  ;  57  L.  J.  Q.  B.   313  ;   58  L.  T.  502  ;  37  W.  R.   103  ;  52 
J.  P.  564. 
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[  B.  67  ]  sought   to   have  this  case  decided  is  singularly  inappropriate  for 

arriving  at  a  conclusion.  In  cases  where  the  remedy  of  mandamus 
was  applicable,  and  the  persons  to  whom  it  was  directed  had  an 
opportunity  of  making  a  return,  the  return  might  be  questioned 
either  upon  insufficiency  in  law  or  by  traversing  questions  of  fact 
raised  upon  the  return,  and  upon  those  questions  of  fact  being 
determined,  the  whole  matter  upon  the  record  might  be  made  the 
subject  of  proceedings  in  error.  But  a  proceeding  of  this  kind  in 
which  in  the  first  instance  there  is  a  peremptory  mandamus  issued, 
to  which  there  can  be  no  return  except  that  of  obedience  to  the  writ, 
is  absolutely  inappropriate  where  questions  of  fact  are  still  in  de- 
bate. It  is  obvious  that  if  some  of  the  matters  which  are  in  contest 
between  the  learned  counsel  had  been  in  question,  the  appropriate 
tribunal  to  decide  those  questions  of  fact  would  be  a  jury,  who 
would  receive  oral  evidence  and  give  their  verdict." 

And  later  in  Allcroft  v.  Bishop  of  London,  (1891)  A.  C.  at  p.  675, 
he  says,  "  I  do  not  deny,  where  some  authority  has  been  entrusted 
with  a  discretion  which  they  decline  to  exercise,  a  writ  of  mandamus 
is  an  appropriate  writ  to  remedy  such  neglect  of  duty,  though  I 
very  much  doubt  whether  the  particular  form  of  peremptory  man- 
damus here  awarded  could  ever  be  justified  under  this  Act  of 
Parliament.  But  it  is  obvious  that  to  justify  any  writ  of  mandamus, 
it  must  be  made  to  appear  that  the  bishop  has  not  exercised  the 
jurisdiction  which  the  statute  has  vested  in  him.  Your  Lordships 
have  nothing  to  do  with  the  question  whether  the  judgment  is  right 
or  wrong." 

Writ  of  R.  57.  The  writ  of  mandamus  may  be  made  returnable  forth- 

with, or  time  may  be  allowed  to  return  it,  either  with  or  without 
[  B.  68  ]      terms,  as  the  Court  thinks  fit.     A  writ  of  mandamus  shall  be  in 
the  Form  in  the  Appendix,  No.  37,  with  such  variations  as  circum- 
stances may  require. 

In  addition  to  this  prescribed  form  others  suitable  to  particular 
cases  have  been  added  by  the  authors,  a  reference  to  which  is  given 
hereafter.  Although  it  may  be  drawn  by  the  solicitor,  it  is  usually, 
on  account  of  its  very  special  nature,  drawn  or  at  least  settled  by 
counsel,  a  fee  for  which  is  always  allowed  on  taxation. 

The  writ  is  in  form  no  more  than  a  command  by  the  King  to 
those  to  whom  it  is  directed  to  do  their  duty. 

The  writ  must  correspond  with  the  order  for  it,  and  must  be 
framed  in  strict  accordance  with  it ;  and  great  care  should  be  taken 
in  drawing  it,  as  an  objection  to  it  for  want  of  form  or  for  any 
defect  may  be  made  at  any  time.  Even  in  a  case  where  a  return 
had  been  made  to  the  first  writ,  and  such  return  quashed  for  in- 
sufficiency, and  a  peremptory  writ  issued,  and  a  return  made  thereto, 
upon  the  argument  upon  a  rule  nisi  for  an  attachment  against  the 
defendants  for  not  obeying  the  peremptory  writ,  objections  were 
taken  to  the  form  of  the  original  writ,  and  the  Court,  after  mature 
deliberation,  quashed  it,  and  the  rule  for  an  attachment  was  dis- 
charged (1). 

(')  11.  v.  Corporation  of  Took,    10  L.  J.  Q.  B.    198;   1    G.   &  D.   72K :   S.  C.   num. 
M.  v.  Ledgard,  1  Q.  B.  616. 
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By  mistake  a  rule  for  a  mandamus  was  drawn  to  summon  a  jury       [  B.  57  ] 
to  assess  the  value   of  land  and  omitted  to  mention  damage  for  ~ 
severance ;  the  writ  was  drawn  to  include  both  and  was  quashed  as 
varying  from  the  rule,  and  the  Court  refused  to  amend  the  rule  so 
as  to  make  it  agree  with  the  writ  (]). 

The  Court,  however,  afterwards,  on  the  original  affidavits  and 
counsel's  statement  of  the  mistake,  granted  a  mandamus  touching 
both  objects  (2). 

The  inducement  or  recital  in  the  writ  may  be  generally  alleged.  The  induce- 
Facts  not  evidence  should  be  averred  (3) ;  but  the  writ  must  show  ment- 
clearly  on  the  face  of  it  the  right  of  the  prosecutor  to  that  which  he 
seeks  (4). 

"Where  the  facts  stated  in  the  writ  are  sufficient,  if  not  denied,  to 
entitle  the  prosecutor  to  have  what  he  claims,  it  is  no  objection  that 
they  are  stated  generally  (5). 

The  direction  of  the  writ  is  most  material,  and  care  must  be  taken  The  direction, 
to  make  it  accurate  (6). 

The  writ  should  run  to  the  person  or  body  corporate  whose  duty 
it  is  to  perform  the  act  required,  and  who  are  legally  bound  to 
execute  it;  therefore  it  will  not  lie  to  one  person  to  command 
another  to  do  the  required  act  (7). 

The  person  who  applies  for  the  writ  is  responsible  for  its  proper 
direction,  for  the  Court,  when  they  grant  the  writ,  will  not  specify 
the  person  to  whom  it  is  to  be  directed  (8). 

The  writ  must  correspond  with  the  order  for  it,  as  well  with 
respect  to  the  act  to  be  done  as  with  respect  to  the  parties  to  whom 
it  is  to  be  directed ;  if  it  exceed  the  terms  of  the  order  it  will  be 
liable  to  be  quashed  (9). 

If  the  writ  be  improperly  directed,  e.g.,  if  the  right  of  election  be 
in  the  mayor  and  aldermen,  and  the  mandamus  is  directed  to  the 
mayor,  aldermen  and  common  council,  the  Court  will  grant  a  super- 
sedeas, quia  improvide  emanavit  (10). 

If  a  writ  be  directed  to  a  corporation  by  a  wrong  name  they  may  Against 
return  this  special  matter  and  rely  upon  it ;  but  if  they  answer  the  corporations, 
exigency  of  the  writ  they  admit  themselves  to  be  the  corporation 
to  whom  the  writ  is  directed,  and  cannot  take  advantage  of  the 
misnomer  (n). 

If  an  official  duty  by  a  public  officer  is  required  to  be  done, 
it  should  be  addressed  to  him  in  his  official  and  not  in  his  private 
capacity. 


(!)  R.  v.  East  Lancashire  Rail.  Co.,  9  Q.  B.  980;  11  Jur.  169;  16  L.  J.  Q.  B. 
127. 

('-)  Ibid. 

(3)  R.  v.  Oxford  {Bishop),  7  East,  345  ;  R.  v.  St.  Pancras,  3  A.  &  E.  at  p.  539  ;  5  N. 
&  M.  222. 

(*)  R.  v.  Oxford  (Bishop),  7  East,  345,  supra. 

(3)  Ibid. 

(6)  R.  v.  Mayor  of  Hereford,  2  Salk.  701  ;  R.  v.  Mayor  of  Ripon,  2  Salk.  433. 

(")  22.  x.  Mayor  of  Derby,  2  Salk.  436. 

(s)  R.  v.  Wigan,  2  Burr.  782  ;  and  see  ante,  p.  223. 

(°)  R.  v.  Mayor  of  Water  Eaton,  2  Smith's  Reports,  54. 

(10)  R.  v.  Mayor  of  Norwich,  Str.  55. 

(n)  R.  v.  Bailiffs  of  Ipswich,  Salk.  434 ;  cf.  17  &  18  Vict.  c.  125,  s.  77  ;  and  Selwyn's 
N.  P.  12th  edit.  p.  1100. 
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[  E.  57  ] 


Against 
justices  of 
the  peace. 


Mandatory 
clause. 


MAN  DAM  I  S. 

A  corporation  must  b3  accuratelj'  described  by  its  proper  cor- 
porate title  (1). 

Where  several  duties  are  to  be  performed  by  distinct  parts  of  the 
corporate  body,  a  writ  will  lie  to  the  corporation  commanding  them 
to  perform  theni  all(2). 

If  tho  duty  commanded  by  the  writ  be  that  of  part  only  of  the 
corporate  body,  the  writ  may  be  directed  either  to  such  part  only, 
by  its  portion  of  the  corporate  name,  or  to  the  whole  corporate 
body(3). 

The  writ  will  lie  to  a  corporation  even  though  there  be  a  vacancy 
in  one  of  its  offices,  for  its  name  is  its  legal  description  (4). 

When  against  justices  of  the  peace  the  writ  should  be  directed 
against  all  of  them  who,  having  jurisdiction,  have  declined  to 
exercise  it,  and,  as  a  rule,  all  magistrates  who  take  part  in  giving  a 
decision  should  be  brought  before  the  Court  (5) ;  but  it  is  not 
obligatory  provided  the  prosecutor  acts  in  good  faith   '   . 

Both  the  lord  of  the  manor  and  steward  should  bo  joined  where 
it  is  sought  to  compel  acceptance  of  a  customary  surrender  (7). 

The  writ  must  be  so  framed  as  to  show  on  the  face  of  it,  by 
allegation  of  facts,  that  the  Court  has  jurisdiction  to  grant  it  (8). 

If  on  the  face  of  the  writ  there  be  no  ground  for  it,  the  defect 
cannot  be  supplied  by  matters  appearing  in  the  return  (,J). 

The  writ  must  distinctly  show — 

(1)  the  nature  of  the  duty  to  be  performed  by  the  party  to 

whom  it  is  directed,  whether  by  common  law,  statute, 
charter,  custom,  or  usage  (,0)  ; 

(2)  a  demand  on  and  refusal  by  the  party  to  do  the   act  in 

question  (u) ; 

(3)  a  command  that  the  duty  be  done — but  it  must  not  par- 

ticularize the  manner  in  which  the  duty  is  to  be  done 
where  the  party  is  invested  with  any  discretion  as 
to  it  (Vi). 

Great  care  must  be  used  in  drawing  the  mandatory  clause.  If  it 
goes  beyond  the  obligation  imposed  on  the  defendants  by  law  in 
any  respect  the  writ  is  bad  altogether  (13) ;  and  it  must  clearly  state 
what  the  writ  commands  the  defendant  to  clo(1J).     If  the  writ  is 


(1)  R.  v.    Mayor jjf  Ripon,  2  Salk.  433. 

(2)  JR.  v.  Tregony,  8  Mod.  111. 

(3)  R.  v.  Abingdon  [Mayor),  2  Sulk.  (199. 

(4)  R.    v.  Pembroke  {Corporation),   8  Dow.   304  ;   R. 
2011  ;  It.  v.  Bridgewater  {Corporation),  3  Doug.  304. 


Pembridge  [Mayor),  2  Burr. 


(5)  R. 
(•)  JB. 

0  s. 

(8)  s- 

161. 

(9)  B. 


Wilts  JJ.,  8  Dowl.  71' 

Ellis,  2  D.  N.'  S.  361. 

Powell,  1  Q,  B.  352  ;  and  see  ante,  p.  224. 

Margate  Pier,  3  B.  &  Aid.  220  ;  R.  v.  Hopkins,  4  P.  &  D.  550  ;  1  Q.  B. 


WopMns,  1  Q.  B.  161 ;  4  P.  &  D.  550 ;  10  L.  J.  Q.  B.  02. 
.  Hopkins,  ibid. 
(")  P.  v.  Eastern  Counties  Rail.  Co.,  10  Ad.  &  E.  531  ;  R.  v.  North  Midland  Rail. 
Co..  22  L.  J.  Q.  B.  225;  R.  v.  The  Trustees  of  St.  Paneras,  6  A.  &  E.  314. 

(12)  R.  v.  Bristol  Bock  Co.,  6  B.  &  C.  181  ;  R.  v.  Corporation  of  Poole,  10 
L.  J.  Q.  B.  198 ;  1  G.  &  D.  72S  ;  S.  C.  nom.  R.  v.  Ledgard,  1  Q.  B.  616  ;  and  see 
R.  v.  Southampton  [Commissioners  of  the  Port  of)  (1870),  L.  P.  4  E.  &  I.  App.  449. 

(13)  R.  v.  Caledonian  Rail.  Co.,  16  Q.  B.  19. 
(u)  R.  v.  St.  Paneras,  6  A.  &  E.  316. 
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bad  in  part,  it  is  bad  in  toto(l),  though  it  is  otherwise  as  to  the       [  B.  57  ] 
return  ('). 

The  separate  claims  of  two  or  more  parties  must  not  be  included 
in  the  same  writ,  although  they  claim  to  be  members  of  the  same 
corporation,  or  are  successors  in  tho  same  office  in  respect  of  which 
the  claims  arise  (:i). 

But  one  writ  may,  however,  command  several  persons  to  be  admitted 
to  an  office  if  in  the  aggregate  they  form  but  one  officer  (4). 

The  same  writ  may  command  several  persons  to  do  several  acts, 
if  the  performance  of  all  those  acts  is  necessary  for  obtaining  the 
ultimate  object  of  the  writ  (5)  ;  and  one  writ  may  go  at  the  instance 
of  the  same  party  to  enforce  the  issuing  of  warrants  of  distress 
against  the  same  individual  for  two  separate  rates  (°). 

A  writ  directed  to  the  head  bailiff  and  chief  burgesses  of  a  borough 
to  elect  a  mayor,  and  not  in  the  corporate  name  of  the  borough,  has 
been  held  to  be  good  (7). 

"Forthwith,"  frequently  used  in  the  mandatory  clause,  does  not  Meaning  of 
mean  that  the  defendant  is  to  do  what  is  required  instantly,  but  forthwith, 
that  he  is  to  do  all  that  can  be  done  at  once  (8). 

If  an  undue  time  elapse  between  the  order  for  the  writ  and  the 
issuing  of  the  writ,  it  may  become  necessary  to  go  back  to  Court  to 
obtain  further  leave  to  issue,  as,  for  instance,  where  more  than  two 
years  had  elapsed  the  master  declined  to  issue  the  writ,  but  the 
Court,  upon  being  satisfied  as  to  the  reason  of  the  delay,  granted 
the  leave  ^9). 

In  addition  to  the  authorised  Form  No.  37,  p.  518,  the  following  porms. 
special  forms  of  writs  of  mandamus  will  be  found  in  Appendix  E., 
viz. : — 

To  elect  Corporate  Officer,  No.  ccv.,  p.  586,  with  the  notice  to 

be  given  pursuant  thereto,  No.  ccviii.,  p.  589. 
To  elect  County  Councillor,  No.  ccvi.,  p.  587. 
To  Chairman  of  Parish  Council  to  hold  a  poll,  No.  ccvii.,  p.  588. 
To  administer  a  declaration  under  Municipal  Corporations  Acts, 

No.  ccix.,  p.  590. 
To  Justices  to  hear  an  appeal,  No.  ccx.,  p.  591,  with  notice  of 

appeal  pursuant  thereto,  No.  ccxi.,  p.  592. 
To  Licensing  Justices  to  hear  application,  No.  ccxii.,  p.  592. 
To  Confirming  Authority  under  the  Licensing  Acts,  No.  ccxiii., 

p.  593. 
To  a  Eailway  Company  to  summon  a  jury  to  assess  compensa- 
tion, No.  ccxiv.,  p.  595. 
To  a  Eailway  Company  to  take  up  an  award,  No.  ccxv.,  p.  595. 
To  Lord  and  Steward  of  a  Manor  to  admit,  No.  ccxvi.,  p.  597. 
To    Guardians   of   Poor   to    allow   inspection   of   their   books, 
No.  ccxvii.,  p.  598. 

(')  R.  v.  Tithe  Commissioners,  14  Q.  B.  459  ;   19  L.  J.  Q.  B.  177  ;  5  N.  &  M.  322. 

I2)  It.  v.  Mayor  of  New  Windsor,  7  Q.  B.  908. 

(a)  Ex  parte  Scott,  8  D.  P.  C.  328;  R.  v.  Chester,  5  Mod.  11;  R.  v.  Kingston 
{Mayor),  Stra.  578  ;  8  Mod.  209  ;   Case  of  Andover,  Salk.  433. 

(4)  R.  v.  Ipswich  (Bailiffs),  Barn.  407  ;  R.  v.  Bridgewater  (Corporation),  8  East, 
271. 

(•')  See  R.  v.  Newcastle  JJ.,  1  B.  &  Ad.  933 ;  R.  v.  Abingdon,  2  Salk.  699. 

(G)  R.  v.  Ellis  ana  another,  12  L.  J.  M.  C.  25. 

(7)  R.  v.  Abingdon,  2  Salk.  699. 

(s)  R.  v.  Ousc  Commissioners,  3  A.  &  E.  550. 

(9)  Sergrant  v.  The  Medical  Council  M.  S.,  16  Nov.  1865. 
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MANDAMUS. 


[  R.  57  ] 


Teste  and 
return. 


Time  to 
return  writ. 


Peremptory 
■writ. 


Quashing 
writ. 


To  a  Vicar,  &c.  t"  elect  Churchwardens,  No.  ccxviii.,  p.  (i()0. 
To  a  Bishop  to  institute  proceedings,  No.  ccxix.,  p.  601. 
Under  an  Inelosure  Act  to  convene  meeting,  No.  ccxx.,  p.  602. 

I  iivat  caution  must,  however,  be  exercised  in  adapting  these  forms 
to  any  particular  case. 

The  writ  must  bear  date  on  the  day  on  which  it  is  issued,  be 
tested  at  the  Royal  Courts  of  Justice,  London,  in  the  name  of  tho 
Lord  Chief  Justice  of  England  (B.  212,  p.  303),  and  made  returnable 
forthwith.     (11.  57,  p.  232.) 

From  the  wording  of  this  rule  it  would  seem  that  a  judge  at 
chambers  could  not  make  an  order  to  enlarge  the  time  for  making 
a  return  ;  but  see  the  general  rule  as  to  enlargement  of  time. 
(E.  S.  C.  Ord.  VII.) 

If  the  persons  to  whom  tho  writ  is  directed,  or  upon  whom  the 
writ  has  been  served,  do  not  make  a  return  within  a  reasonable 
time  or  within  such  time  as  may  have  been  limited  by  any  order, 
either  of  course  or  otherwise,  they  may  be  proceeded  against  by 
attachment,  unless  they  get  the  time  for  making  the  return  extended 
as  above  stated  ;  but  when  a  mandamus  is  directed  to  a  corporation 
to  do  a  corporate  act,  and  no  return  is  made,  the  attachment  is 
granted  only  against  those  j)articular  persons  who  refuse  to  pay 
obedience  to  the  writ(1).  In  July,  1897,  a  mandamus  order- 
ing a  corporation  to  carry  out  a  sewage  scheme  was  duly  served 
upon  ten  members  of  the  city  council,  which  numbered  forty- 
eight  members.  The  original  writ  was  handed  to  one  of  the  ten 
members  so  served,  but  was  afterwards  lost,  and  the  corporation 
being  in  default,  an  order  to  return  the  writ,  with  an  authenticated 
copy  of  the  original  writ  attached,  was,  in  March,  1903,  served  upon 
each  of  the  then  members  of  the  council.  The  Court  held  that  there 
had  been  such  service  upon  the  whole  members  of  the  council,  as 
constituted  in  1903,  as  to  render  them  individually  liable  to  attach- 
ment for  disobedience  to  the  writ  (2). 

The  peremptory  writ  is  in  the  same  form  as  the  original  writ, 
inserting  the  word  "peremptorily"  before  the  word  "command," 
and  omitting  the  words  "  or  that  you  show  us  cause  to  the  contrary 
thereof."  It  must  not  be  altered  in  form  from  the  original  writ  to 
suit  what  may  be  considered  to  be  the  justice  of  the  case  (a). 

The  draft  being  settled,  the  writ  must  be  engrossed  on  parchment 
or  paper  of  a  prescribed  substance  (B.  210,  p.  303),   and   endorsed 

"  By  order  of  Court  "    [_or  (if  in  vacation)  of  Mr.  Justice ]. 

"At    the   instance   of "    (the  name    of  the  person    at    whose 

instance  it  is  (/ranted).    (See  E.  65,  p.  243,  and  Form  No.  37,  p.  518.) 

It  must  also  be  endorsed  with  the  name  and  address  of  the  solicitor 
suing  it  out,  in  the  usual  manner).     (See  E.  210,  p.  303.) 

It  must  then  be  taken  to  the  Crown  Office  to  be  sealed,  which  will 
be  done  on  payment  of  11.  (Table  of  Court  Fees,  p.  583)  by  an 
impressed  stamp  on  a  Crown  Office  writ  praecipe,  and  the  production 
of  the  order  granting  the  writ. 

The   Court  will  order  the  writ  to  be  quashed  on  the  ground  of 

(')  Buller's  Nisi  Prius,  201  ;  and  see  R.  v.  Poole  {Mayor,  §c),   1  Q.  B.  616;   1  G. 
&  D.  728  ;  and  see  R.  v.  Corporation  of  Worcester  (1904),  68  J.  P.  130;  2  L.  G.  R.  51. 

(2)  R.  v.   Worcester  Corporation,  supra. 

(3)  Local  Board  of  Ireland  v.  McKay,   (1903)  A.  C.  402;  72  L.  J.  P.  C.   101  ;  89 
L.  T.  277. 
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irregularity  (*),  for  differing  from  the  rule  (2),  fur  misdirection  (3),       [  E.  58  ] 
insufficiency  (4),  &c,  and  will  if  necessary  grant  a  supersedeas.     The 
application  for  this  purpose  must  be  by  motion  for  an   order  nisi 
(R.  235,  p.  339),  notice  of  which  is  unnecessary  (5). 

This  application  may  be  made  even  after  the  return  made  (fl),  or 
the  objections  to  the  writ  may  be  taken  on  the  argument  of  a  point 
of  law  raised  in  answer  to  the  return  (7),  or  even  on  a  motion  for  an 
attachment  for  disobeying  the  peremptory  writ  (8)  ;  but  the  omis- 
sion in  the  writ  of  a  necessary  fact  cannot  be  cured  by  the 
return  (9). 

R.  58.  Any  person  by  law  compellable  to  make  any  return  to  a  Return, 
writ  of  mandamus  shall  make  his  return  to  the  first  writ.  [  E.  69  ] 

When  the  writ  has  been  personally  served,  and  not  obeyed 
or  returned,  a  motion  may  be  made  for  an  attachment,  upon  an 
affidavit  of  service  of  the  writ  and  of  no  return  having  been  filed, 
entitled  in  the  cause.     (Form  No.  202,  p.  581.) 

If  personal  service  has  not  been  effected,  an  order  to  return  Order  to 
the  writ  within  four  days  next  after  service  of  such  order,  if  return  writ, 
served  in  London  or  Middlesex,  or  within  eight  days  in  other 
cases  (E.  214,  p.  304),  may  be  obtained  at  the  Crown  Office,  as  of 
course  (R.  233,  p.  338),  which  must  be  personally  served,  and 
an  affidavit  of  such  service  made  according  to  Form  No.  200,  p.  580, 
in  order  to  move  for  an  attachment,  and,  generally  speaking,  an 
attachment  will  not  be  granted  without  service  of  such  order  ("'). 
{Vide  "  Attachment,"  post,  p.  350.) 

Even  where  the  writ  has  been  personally  served  it  may  be 
advisable  also  to  serve  an  order  to  return  it  before  moving  for  an 
attachment,  as  the  Court  has  in  some  cases  refused  the  motion  for 
attachment  until  after  service  of  such  order  (]1),  more  especially  as 
now  no  specific  date  is  fixed  for  making  a  return.  (See  R.  57, 
p.  232.) 

It  would  seem  that  the  proper  form  of  order,  whether  in  the  case 
of  no  return  to  the  first  writ  or  to  a  peremptory  writ,  if  the  writ  be 
not  returned,  would  be  for  "  not  returning  the  torit,  Sfc."  but  if  for  an 
alleged  bad  return,  "  for  not  paying  obedience  to  the  writ,  Sfc."  But 
in  one  instance  where  a  return  had  not  been  made  the  order  was  "/or 

(')  B.  v.  St.  Pancras,  11  A.  &  E.  27.      Vide  B.  v.  Middlesex  Justices,  7  L.J.  M.  C. 
6S  ;  and  B.  v.  Holborn,  7  A.  &  E.  281  ;  B.  v.  Ledgard,  1  Q.  B.  616. 
(3)  B.  v.  Tucker,  3  B.  &  C.  545. 

(3)  B.  v.  Hereford  {Mayor),  2  Salk.  701. 

(4)  B.  v.  West  Riding  J  J.,  7  T.  R.  52. 

(5)  B.  v.  Middlesex  JJ.,  7  L.  J.  M.  C.  68. 

(6)  B.  v.  St.  Andrew's,  Holborn,  7  A.  &  E.  281  ;   B.  v.  Hopkins,  1  Q.  B.  161. 

(7)  B.  v.  Powell,  1  Q.  B.  352. 

(8)  R.  v.  Pool,  10  L.  J.  Q.  B.  198  ;  1  G.  &  D.  728;  S.  C.  nom.  B.  v.  Ledgard, 
1  Q.  B.  616. 

(9)  B.  v.  South  Eastern  Bail.  Co.  (in  error),  17  Jur.  901  (H.  L.) ;  London  [Mayor, 
$-c.)  v.  Beg.  (in  error),  13  Q.  B.  30 ;  13  Jur.  33  ;  17  L.  J.  Q.  B.  230. 

(10)  See  Mayor  of  Coventry1  s  Case,  Salk.  429;  and,  24th  January,  1874,  the  Court 
refused  an  application  for  an  attachment  against  overseers  of  Shelley  until  such 
order  should  he  served. 

(n)  B.  v.  Overseers  of  Shelley,  28th  Jan.  1874. 
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[  R.  58  ]  not  obeying  the  irri/,\l),  and  in  a  subsequent  case  it  was  drawn  in 

both   forms,  and  also  for  preventing  by  their  conduct  compliance 
with  the  writ  ('■). 

The  return.  The  return  must  show  either  compliance  wit li  its  mandate,  or  an 

excuse  for  non-compliance,  or  that  the  prosecutor  is  not  entitled  to 
the  relief  sought. 

Obedience.  When  a  return  is  made  of  obedience  to  the  writ  and  the  prosecutor 

is  satisfied  with  what  has  been  done,  no  further  proceeding  is  neces- 
sary than  to  apply  to  the  Court  for  costs.     {Ante,  p.  227.) 

Non-  When  the  writ  is  not  obeyed  or  quashed  on  motion,  the  return 

obedience.  must  show  sufficient  cause  for  not  obeying  it,  and  must  be  drawn 

as  itli    great   care   and    circumspection.      It   must    be   positive    and 
certain  (3). 

The  same  certainty  is  required  in  a  return  to  a  mandamus  as  in 
indictments  or  returns  to  writs  of  habeas  corpus  (4). 

Although  the  mandatory  part  of  a  writ  may  be  very  general,  the 
return  must  be  very  minute  in  showing  why  the  party  did  not  do 
that  which  he  was  commanded  (5) ;  it  must  not  be  argumentative  (6). 
Facts  should  be  ti-aversed,  but  not  the  law  (7).  The  return  may  be 
in  general  terms  if  it  directly  traverses  the  corresponding  allegations 
in  the  writ  (s).  It  is  enough  if  the  traverse  in  the  return  be  as 
particular  as  the  suggestion  which  is  traversed  (°). 

If  the  defendant  chooses  he  may  excuse  his  performance,  but  he 
must  do  it  with  great  precision  ('").  If  he  sets  out  several  matters 
they  must  be  consistent  (u).  If  they  are  inconsistent  or  repugnant 
the  return  will  be  quashed  (13).  Where  the  facts  are  not  inconsistent, 
although  some  parts  of  the  return  are  bad,  the  Court  may  admit 
the  good  and  reject  the  bad  (Iy).  They  must  not  be  unintelligible  or 
insufficient  (u),  nor  uncertain  (15).  It  is  a  good  return  to  allege  impos- 
sibility (16).  It  is  doubtful  whether  a  bare  return  of  want  of  funds  to 
discharge  a  statutory  obligation  without  anything  more  is  suffi- 
cient (n).  The  return  may  be  of  obedience  to  part  of  a  writ  and  of 
new  facts  which  furnish  an  answer  to  the  rest  of  it  ("*).  A  company 
may  not  alter  a  statutory  obligation  by  doing  something  which  seems 


(')  R.  v.  Vestry  of  St.  George  the  Martyr,  Southwark,  March,  1892. 
(•)  It.  v.  Leicester  Guardians,  reported  in  81  L.  T.  ;j.0'J. 

(3)  R.  v.  Manor  of  Li/me  Regis,  per  Buller,  J.,  1  Douglas,  141  ;  R.  v.  Chester  (Mayor), 
5  Mod.  10. 

(4)  R.  v.  Carlisle  Mayor),  8  Mod.  99. 

(5)  R.  v.  Commissioners  of  Fort  of  Southampton,   1  B.  &  S.  5  ;  L.  R.  4  H.  of  L. 
449. 

(6)  It.  v.  Lytm   "Regis  (Mayor),  supra  ;   11.  v.  Mayor  of  Hereford,  6  Mod.  309. 

(7)  R.  v.  Bristol  Bock  Co.,  2  Q.  B.  64. 
R.  v.  Manor  of  Dover,  11  Q,  B.  261. 
Ibid.,  perWMe,  G.  J.,  p.  278. 

("')  R.  v.  City  of  Chester,  5  Mod.  10;  R.  v.  Lyme  Iteyis  (Mayor),  1  Doug.  144. 

(u)  R.  v.  London,  5  B.  &  Ad.  233. 

(«)  R.  v.  Mayor  of  York,  •">  T.  R.  66 ;  R.  v.  Norwich  (Mayor),  2  Salk.  436  ;  R.  v. 
Pomfret  (Mayor),  10  Mod.  107  ;    Wright  v.  Fawcett,  4  Burr.  2044. 
/,'.  v.  Mayor  of  New  Windsor,  7  Q.  B.  908. 

(u)  /,'.  v.  Ouze  Bank  Commissioners,  3  A.  &  E.  544. 
/,'.  v.  Mayor  of  Lyme  Regis,  supra. 

(16)   R.  v.  Payne,  6  A.  k  E.  483 ;  R.  v   Round,  4  A.  &  E.  139. 

(1T)   it.  v.  Eastern  Counties  Rail.  Co..  10  A.  &  E.  531  ;  R.  v.  Commissioners  of  Fern, 
]o  A.  &  E.  557,  n. 

(ls)  R.  v.  Staffordshire,  6  A.  &  E.  84. 
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to  them  more  convenient  for  the  public  (').     It  is  a  sufficient  return       [  R.  58  ] 
to  state  that  the  defendant  has  exercised  his  discretion,   without 
stating  reasons,  in  cases  where  there  is  any  discretion  allowed  (-).    To 
the  mandamus  to  elect  it  is  a  good  return  that  a  person  has  been 
duly  elected  and  sworn  into  the  office. 

Upon  a  mandamus  to  licensing  justices  to  hear  and  determine  an 
application  for  a  renewal,  the  justices  are  not  bound  to  grant  the 
renewal,  but  may  entertain  an  objection  to  it  and  refuse  the  appli- 
cation. In  such  a  case  a  return  that  the  justices  have  heard  and 
determined  the  matter  is  sufficient  (3). 

To  a  mandamus  to  a  commissary  to  admit  into  the  office  of  church- 
warden reciting  that  he  had  been  duly  elected,  a  return  that  he  was 
not  duly  elected  was  held  good  (4) ;  but  cf.  R.  v.  St.  Andrews  (5). 
It  is  a  good  return  that  there  is  no  such  office  (G). 

In  answer  to  a  mandamus  to  restore  a  person  to  an  office  who  has 
been  removed  the  return  must  clearly  show : — 

1.  The    power   to    remove    and   that    it    has    been    actually 

exercised  ('). 

2.  The  cause  of  removal,  with  a  statement  of  facts  showing 

a  sufficient  and  reasonable  cause  (8). 

3.  That    the    defendant   was    heard    in    his    defence    before 

removal  (,J). 

It  is  a  sufficient  return  alleging  a  relator  to  have  been  restored, 
even  although  it  be  shown  to  the  Court  that  he  has  been  again 
removed  for  misdemeanour  in  office  ("').  But  it  is  not  a  good  return 
to  allege  that  the  relator  consented  to  be  turned  out  ("). 

It  has  been  decided  that  a  return  of  a  removal  of  a  parish  clerk 
(which  is  a  freehold  office)  for  misbehaviour  must  show  that  he 
was  summoned  to  answer  the  charges  upon  which  he  was  dis- 
missed (ia).  But  it  has  been  held  that  this  need  not  be  done  where 
the  office  is  not  of  a  freehold  nature  and  the  officer  is  removable  at 
discretion  (13). 

The  return  must  be  made  by  the  person  to  whom  it  is  directed.  By  whom 
If  directed  to  an  entire  municipal  corporation  it  should  be  answered  made, 
by    the    majority    of    officers;    therefore   it  is  insufficient  for  the 
mayor  to  make  a  return  without  the  consent  of  the  majority  (14). 

Tor  the  form  and  manner  of  making  a  return,  vide  Form  No.  38,  Form  of. 
p.  518. 

"When  the  writ  is  returned  it  is  filed  at  the  Crown  Office,  without 

(J)  R.  v.  Manchester  and  Leeds  Rail.  Co.,  3  Q.  B.  528. 
(3)  R.  v.  Mayor  of  London,  8  B.  &  Ad.  255. 
(8)  R.  v.  Howard,  23  Q.  B.  D.  502. 
(!)  R.  v.  Ill/hams,  8  B.  &  C.  681. 

(5)  10  A.  &  E.  736. 

(6)  R.  v.  Barf  month,  3  Salk.  229. 

(7)  R.  v.  Lyme  Regis  (Mayor),  1  Doug.  144  ;  R.  v.  Faversham,  8  T.  R.  356. 

(s)  R.  v.  Richardson,  1  Burr.  538  ;  R.  v.  Liverpool  (Mai/or),  2  Burr.  731  ;  R.  v. 
Shrewsbury  (Mm/or),  7  Mod.  201  ;  R.  v.  Newbury  (Mayor),  1  Q.  B.  751. 

(D)  R.  v.  Aldborough,  10  Mod.  101  ;  R.  v.  Smith,  5  Q.  B.  614  ;  R.  v.  Saddler*'1  Co., 
10  H.  of  L.  404. 

('")  R.  v.  Ipswich  Corporation,  Lord  Raymond,  1283. 

(u)  R.  v.  Lane,  Lord  Raymond.  1304. 

(''-)  It.  v.  Smith,  13  L.  J.  Q.  B.'  166. 

(''')  R.  v.  Governors  of  Darlington  Grammar  School,  12  L.  J.  Q.  B.  124. 

(14)  R.  v.  Borough  of  Abingdon,  12  Mod.  308  ;  R.  v.  Mayor  of  Abingdon,  2  Salk. 
431. 
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[  Er.  £9,  60  ]       any  motion,  and  the  return  may  be  there  soon  and  read  and  an 
office  copy  had  if  required. 


Quashing 

return. 


Return  to 
peremptory 

writ. 


R.  59.  The  Court  may  order  any  return  to  a  writ  of  mandamus 
to  be  quashed  on  the  ground  that  it  is  frivolous  or  vexatious,  and, 
if  the  return  be  to  the  first  writ  of  mandamus,  may  thereupon 
award  a  peremptory  writ  of  mandamus.  If  such  return  be  to  the 
second  writ  of  mandamus,  the  Court  may  order  a  writ  of  attach- 
ment to  issue  or  commit  the  defendant  for  contempt. 

This  rule  is  a  new  one.  Hitherto  the  Court  in  some  few  cases 
interfered  summarily  and  quashed  the  return  on  motion  where  such 
return  was  clearly  bad,  or  so  evasive  and  frivolous  as  to  amount  to 
a  contempt  (').  And  in  another  case  it  was  said  "the  Court  lias 
undoubtedly  the  power  to  quash  a  return  summarily  on  motion,  and 
it  is  a  power  with  which  we  do  not  intend  to  part  "  ;  but  where  it 
merely  decides  that  a  return  is  not  contemptuous,  such  a  decision 
does  not  involve  the  consequences  of  a  judgment  on  argument  that 
it  is  good  in  law  (2). 

To  a  peremptory  writ  of  mandamus  no  return  is  allowed  except 
one  of  obedience  (3),  and  if  not  obeyed  the  party  to  whom  it  is 
directed  will  be  liable  to  an  attachment  (4).  Where  a  return  was 
made  to  a  peremptory  mandamus  to  a  Court,  &c,  of  a  manor  to 
admit,  stating  that  the  defendants  could  not  obey  the  writ  because 
it  did  not  specify  how  or  in  what  manner  or  amongst  what  records 
the  tenant  was  to  be  admitted,  the  Court  ordered  the  return  to  be 
taken  off  the  file  and  issued  an  order  for  an  attachment  absolute  in 
the  first  instance  against  the  defendants  (5). 

If  the  prosecutor  does  not  proceed  within  a  reasonable  time  after 
making  the  return,  a  motion  may  be  made  for  the  defendant's  costs  ; 
and  where  a  return  was  made  in  May,  and  the  prosecutor  did  not 
proceed,  a  rule  nisi  for  costs  was  granted  in  Michaelmas  term 
following,  which  in  Easter  term  was  made  absolute  for  the  costs  to 
be  paid  unless  the  prosecutor  should  proceed  to  traverse  or  other- 
wise impeach  the  return  by  the  first  day  of  the  following  term  (6). 


Points  of  law.  R.  60.  Where  a  point  of  law  is  raised  in  answer  to  a  return 
or  any  other  pleading  in  mandamus,  and  there  is  no  issue  of  fact 
to  be  decided,  the  Court  shall,  on  the  argument  of  the  point  of 


[  R.  70  ] 


(')  See  R.  v.  St.  Catherine's  Bock  Co.,  4  B.  &  Ad.  363. 

('-)  R.  v.  Payn,  9  L.  J.  Q.  B.  286  ;  S.  C,  11  A.  &  E.  955.  The  cases  reported 
occurred  prior  to  the  repealed  Act  6  &  7  Vict.  c.  67,  which  first  required  objections 
to  the  validity  of  a  return  to  he  taken  on  demurrer ;  but  the  Court  subsequently 
exercised  the  power  of  summarily  quashing  returns  in  /,'.  v.  Mayor  of  Clifton 
Dartmouth,  Hardress,  Trin.  1854,  and  in  R.  v.  Met.  District  Hail.  Co.,  Michaelmas, 
1870. 

(3)  R.  v.  Ledgard,  1  Q.  B.  616  ;  R.  v.  Hudson,  9  Jur.  (O.  S.)  345. 

(4)  See  R.  v.  Worcester  Corporation,  68  J.  P.  130. 

(5)  R.  v.  Lord  Cardigan  anil  another,  Michaelmas,  1846. 

(fi)  R.  v.  Mayor  of  Dartmouth,  12  L.  J.  M.  C.  83  ;   S.  C.'lB.F.  C.  (N.  S.)  980. 
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law,  give  judgment  for  the  successful  party,  without  any  motion  [Rr.  61— 63] 
for  judgment  being  made  or  required. 

Points  of  law  may  be  raised  by  any  party  by  his  pleading,  and 
may  be  disposed  of  by  the  judge  who  tries  the  cause  at  or  after 
the  trial,  but  by  consent  of  the  parties,  or  by  order  of  the  Court 
or  a  judge,  on  the  application  of  either  party,  the  same  may  be  set 
down  for  hearing  and  disposed  of  at  any  time  before  the  trial. 
(Ord.  XXV.  r.  2.) 

In  the  latter  case  the  order,  whether  granted  by  the  Court  or 
a  judge,  must  be  drawn  up  in  the  ordinary  course  at  the  Crown 
Office,  and  produced  there  for  the  purpose  of  entering  the  points 
of  law  for  argument  in  the  special  paper,  and  the  directions  given 
on  entering  a  special  case  as  to  hearing-fee,  &c,  and  copies  for  the 
use  of  the  judges  will  equally  apply. 

The  order  of  the  Court  for  the  entry  of  the  judgment  will  be 
drawn  up  at  the  Crown  Office,  and  the  judgment  may  then  be 
entered  there  according  to  Form  No.  124,  p.  554. 

R.  61.  Where  under  R.   60    and    1:25   the   applicant   obtains  Judgment  for 
judgment   he  shall  be   entitled   forthwith  to  a  peremptory  writ  P^mptory 
of  mandamus  to  enforce  the  command  contained  in  the  original      [  e.  71  ] 
writ,  and  the  judgment  shall  direct  that  a  peremptory  writ  do 
issue. 

As  to  the  form  of  peremptory  writ,  see  ante,  p.  236. 

R.  62.  No  action  or  proceeding  shall  be  commenced  or  prose-  Protection 
cuted  against  any  person  in  respect  of  anything  done  in  obedience  a?aiost 
to  a  writ  of  mandamus  issued  by  the  Supreme  Court  or  any  judge      r  r.  72  ] 
thereof. 

This  rule  was  founded  on  Ord.  LIU.  r.  13,  now  repealed,  which 
was  itself  founded  on  6  &  7  Vict.  c.  67,  s.  2,  which  is  also  now 
repealed ;  but  query  whether  a  right  of  action  can  be  taken  away 
by  rule. 

R.  63.  "When  it  appears  to  the  Court  that  the  respondent  claims  Return  by 
no  right  or  interest  in  the  subject-matter  of  the  application  or  party. 

that  his  functions  are  merely  ministerial,  the  return  to  the  writ, 
and  all  subsequent  proceedings  down  to  judgment,  shall  still  be 
made  and  proceed  in  the  name  of  the  person  to  whom  the 
writ  is  directed,  and,  if  the  Court  thinks  fit  so  to  order,  may 
be  expressed  to  be  made  on  behalf  of  the  persons  really  inte- 
rested therein.  In  that  case  the  persons  interested  shall  be  [  r.  73 1 
permitted  to  frame  the  return  and  conduct  the  subsequent  pro- 
ceedings at  their  own  expense ;  and  if  judgment  is  given  for  or 
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[R.  64]  against  the  applicant  it  shall  likewise  be  given  for  or  against 
the  persons  on  whose  behalf  the  return  is  expressed  to  be  made ; 
and  if  judgment  is  given  far  them,  they  shall  have  the  same 
remedies  for  enforcing  it  as  the  person  to  whom  the  writ  is  directed 
would  have  in  other  cases. 

Under  the  repealed  statute  1  Will.  IV.  c.  21,  s.  4,  which  contained 
similar  provisions,  it  was  held  that  the  Court  had  a  discretion 
whether  it  would  allow  a  return  to  a  mandamus  to  be  made 
and  issue  joined  on  hehalf  of  a  third  person  claiming  by  way 
of  interpleader  a  right  or  interest  in  the  matter  of  the  return  ('). 
In  the  exercise  of  such  discretion  the  Court  allowed  a  return  to  be 
amended  after  a  demurrer  thereto  so  as  to  include  the  return  of  a 
third  party  (2). 

In  addition  to  the  provisions  of  E.  63  and  64,  which  are  in  them- 
selves in  the  nature  of  interpleader,  the  provisions  of  Ord.  LYII. 
of  the  Eules  of  the  Supreme  Court,  1883  (Interpleader),  are  also 
applied  to  mandamus  so  far  as  the  nature  of  the  case  will  admit 
(E.  65,  infra)  ;  but  no  case  has  been  found  in  which  a  defendant 
has  sought  relief  in  that  manner,  and  it  is  a  little  difficult  to  suggest 
a  state  of  circumstances  in  which  its  provisions  would  be  of  use. 

Not  to  abate  H.  64.  Where,  under  the  last  preceding  Eule,  the  return  to  a 
by  death,  &c.  wr^.  Q£  man(iamils  is  expressed  to  be  made  on  behalf  of  some 
person  other  than  the  person  to  whom  the  writ  is  directed,  the 
proceedings  on  the  writ  shall  not  abate  by  reason  of  the  death, 
[  B.  74  ]  resignation,  or  removal  from  office  of  that  person,  but  they  may 
be  continued  and  carried  on  in  his  name;  and  if  a  peremptory 
writ  is  awarded,  it  shall  be  directed  to  the  successor  in  office  or 
right  of  that  person. 

See  note  to  preceding  Eule. 

Irrespective  of  legislation  it  has  been  decided  that  mandamus 
will  lie  to  compel  the  performance  of  a  public  duty  by  public 
officers  although  the  time  prescribed  by  statute  for  the  performance 
of  them  has  passed,  and  if  the  public  officer  to  whom  belongs  the 
performance  of  that  duty  has  in  the  meantime  quitted  his  office 
and  has  been  succeeded  by  another,  the  writ  may  be  directed  to 
the  successor,  and  it  is  his  duty  to  obey  it  (3). 

There  is  no  direct  rule  providing  for  the  continuance  of  the  pro- 
ceedings in  the  event  of  the  death  of  the  prosecutor,  but  as  E.  125 
provides  that  all  subsequent  proceedings  to  the  return  are  to  proceed 
and  be  taken  as  if  in  an  action,  it  may  be  assumed  that  Ord.  XVII. 


(!)  It.  v.  Cheek,  9  Q.  B.  943 ;   16  L.  J.  M.  C.  65. 
(-)  R.  v.  Payuter,  14  L.  J.  M.  C.  182  ;  9  Jur.  (0.  S.)  926. 

(3)  Rochester  {Mayor  of)  v.  The  Quern  (in  error),  E.  B.   &  E.   1024,  Ex.  Ch. ;  27 
L.  J.  Q.  B.  434. 
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E.  S.  0.  will  apply  so  far  as  practicable  whenever  the  right  to  the  [  Kr.  65 — 67  ] 
peremptory  writ  survives,  notwithstanding  the  death  of  the  prosecutor; 
but  at  a  stage  earlier  than  this  it  would  seem  that  the  proceedings 
would  abate  ('). 

Where  an  order  nisi  for  a  mandamus  had  been  granted  to  one 
Merrell  to  compel  the  Corporation  of  Bournemouth  to  issue  a  warrant 
to  the  sheriff  to  assess  compensation  under  the  Lands  Clauses  Acts, 
and  the  applicant  died  before  the  argument  of  the  order  nisi,  the 
Court  allowed  a  new  order  nisi  to  be  drawn  up  at  the  instance  of 
his  son,  who  was  his  executor  (14th  March,  1902).  The  case  of 
Peebles  v.  Oswaldtwistle  District  Council,  (1896)  2  Q,.  B.  159,  it  should 
be  observed,  does  not  apply  in  the  case  of  the  prerogative  writ  of 
mandamus. 

R.  65.  No  order  for  the  issuing  of  any  writ  of  mandamus  shall  Affidavit  of 
be  granted  unless,  at  the  time  of  moving,  an  affidavit  be  produced 
made  by  the  applicant  himself  or  his   solicitor  stating  at  whose      [  E.  76  ] 
instance  such  motion  is  made  as  prosecutor. 

And  see  ante,  p.  221. 

R.  66.  Every  application  for  the  costs  of  a  mandamus  shall,  Application 
unless  the  Court  or  a  judge  shall  otherwise  order,  be  made  before  mandamus. 
the  fifth  day  of  the  sittings  next  after  that  in  which  the  right  to 
make  such  application  accrued,  and  shall  be  upon  notice  of  motion      C  K-  77  1 
to  be  served  two  days  before  the  day  named  therein  for  moving, 
and  shall  be  brought  on  as  if  it  were  an  ex  parte  motion  and  not 
be  put  into  the  Crown  Paper. 

See  ante,  p.  228. 

The  motion  may  be  made  on  any  day  fixed  for  taking  ex  parte 
motions  on  the  Crown  side,  as  though  it  were  an  ex  parte  motion. 

It.  67.  The  party  moving  for  costs  shall  leave  at  the  Crown  Affidavits  on 
Office  a  notice  for  the  production  in  Court  of  all  the  affidavits  filed  ™^°n  for 
in  support  of,  and  in  opposition  to,  the  original  order.  [  E.  78  ] 

At  the  same  time  he  will  be  required  to  leave  a  copy  of  the 
notice. 

In  every  case  in  which  the  Court  may  grant  an  order  for  the 
payment  of  costs  incurred  by  the  application  for  any  writ  of 
mandamus,  or  the  proceedings  thereon,  or  to  compel  any  person 
not  a  party  to  an  original  order  to  pay  the  costs  of  such  original  order, 
such  order  for  costs  must  be  drawn  up  on  reading  all  the  affidavits 
filed  in  support  of,  and  in  opposition  to,  the  original  order  (2). 

(1)  See  R.  v.   Waterford  and  Limerick  Rail.  Co.,  4  Ir.  C.  L.  (N.  S.)  249. 

(2)  See  Reg.  Gen.  of  Easter  Term,  1843,  3  G.  &  D.  612.     That  rule  has  not 
been  incorporated  in  the  present  Rules,  but  still  holds  good  :  R.  2,  p.  10. 
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[  Br.  68,  69,  Other  affidavits,  however,  may  be  made,  if  necessary,  in  support 

125  ]  of  the  motion  for  costs  (*),  which  must  be  entitled  in  the  Court  and 

in  the  cause,  and  in  such  case  a  copy  thereof  should  be  served  upon 
the  party  moved  against  with  the  notice  of  motion.  (See  E.  237, 
p.  340.)  Such  party  may  also  use  fresh  affidavits  in  answer,  which 
must  in  like  manner  be  entitled  both  in  the  Court  and  in  the  cause. 

"Where  an  application  for  costs  was  refused  on  the  ground  of  a 
wrong  description  of  the  defendants  both  in  the  title  and  in  the 
body  of  the  affidavits,  the  Court  declined  to  allow  a  second  applica- 
tion on  amended  affidavits  (2). 

If  an  order  be  granted  for  the  payment  of  the  costs,  the  costs  of 
the  motion  are  generally  added  to  the  costs  of  the  application  for 
the  writ.     If  refused  it  may  be  either  with  or  without  costs. 

The  order  must  be  drawn  up  at  the  Crown  Office  and  an  appoint- 
ment obtained  to  tax  the  costs  in  the  usual  way. 


Time  for  R,  68.  Every  application  for  a  writ  of  mandamus  to  justices  to 

danras  to  hear  enter  continuances  and  hear  an  appeal  shall  be  made  within  two 

appeal.  calendar  months  after  the  first  day  of  the  sessions  at  which  the 

f  It   79  1  • 

'      J      refusal  to  hear  took  place,  unless  further  time  be  allowed  by  the 

Court  or  a  judge,  or  unless  special  circumstances  appear  by  affidavit 

to  account  for  the  delay  to  the  satisfaction  of  the  Court. 

See  ante,  p.  219. 

Orders  in  the        R,  69.  An  application  for  an  order  in  the  nature  of  a  mandamus 
mandamus.      to  justices,  or  to  a  County  Court  judge,  or  to  justices  to  state  and 
[  E.  80  ]      sign  a  case,  shall  be  by  motion  for  an  order  nisi  (in  the  same 
manner  as  is  provided  in  Rule  49) . 

See  ante,  pp.  214,  218,  and  post,  pp.  417,  423. 

Pleadings  and       R.  125.  When  any  return  is  made  to  the  first  writ  of  mandamus, 

proceedhT-'s      ^ne  applicant  may  plead  to  the  return  within  such  time  and  in  like 

same  as  in  an  manner  as  if  the  return  were  a  statement  of  defence  delivered  in 

r  B,  136 1      an    aeti°n  >    an(l   subject   to   these    Rules   this   pleading   and  all 

subsequent  proceedings,  including  pleadings,  trial,  judgment,  and 

execution,  shall  proceed  and  may  be  had  and  taken  as  if  in  an 

action. 

The  effect  of  the  above  rule  is  to  abolish  the  former  mode  of 
pleading  by  demurrer  or  traverse  to  the  return,  and  to  place  all 
proceedings  subsequent  to  the  return  on  the  same  footing  as  in  an 
ordinary  action  at  law. 

r1)  See  R.  v.  Green,  12  L.  J.  M.  C.  239. 

(2)  R.  v.  G.  W.  Rail.  Co.,  5  Q.  B.  597  ;  but  see  now  R.  S.  C.  Ord.  XXXVIII. 
r.  14  (p.  470). 
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All  writs,  summonses,  orders,  process,  judgment,   &c.  are  still  to       [  B.  125] 
be   had,    or   taken   out,   or   entered   at   the  Crown  Office   without 
reference  to  any  other  department  of  the  Central  Office,   and  all 
summonses  at  chambers  within  the  jurisdiction  of  a  Master  should 
be  disposed  of  by  the  Master  of  the  Crown  Office. 

It  should  be  noted  that  the  provisions  of  the  above-mentioned 
rule  do  not  operate  until  after  the  return,  and  though  the  return 
may  be  pleaded  to  as  if  it  were  a  defence,  such  return  is  not  a 
pleading,  and  cannot  be  struck  out  under  Ord.  XXV.  r.  4('),  though, 
as  above  shown,  it  may  be  quashed  if  frivolous  or  vexatious. 

The  prosecutor  may  plead  to  a  return  of  unconditional  compliance 

in  the  same  manner  as  to  any  other  return,  the  old  practice  as  to 

which  being  untouched  by  the  new  rules  (-). 

After  the  return  the  title  of  the  proceedings  becomes  Title  of. 

proceedings 

The  King  on  the  prosecution  of  after  return. 

A.  B.  (the  name  of  the  person  at  ichose 

instance  the  writ  is  issued) 

Plaintiff, 

•  and 

C.  D.,  Defendant. 

And  all  pleadings  and  subsequent  proceedings  should  be  so 
entitled. 

Before  the  new  rules  when  a  mandamus  was  prosecuted  on  behalf 
of  a  parish,  two  parishioners  prosecuted  the  writ,  and  contested  the 
return  on  behalf  of  themselves  and  their  fellow  parishioners,  and 
were  held  entitled  to  costs  on  a  judgment  in  their  favour  (3) ;  but 
qucere  whether  thev  could  do  so  now.  (See  E.  65,  p.  243  ;  and  ante, 
p.  221.) 

Orel.  XXXIY.  of  the  Eules  of  the  Supreme  Court,   1883  (Special  Special  case 
Case),  is  applied  to  all  civil  proceedings  on  the  Crown  side  (Li.  129,  by  consent; 
p.  293) ;    consequently   the   parties   may   concur   in    stating   ques- 
tions of  law  in  the  form  of  a   special  case   (Ord.  XXXIV.  r.  1)  ; 
or  the  Court  or  a  judge,  if  it  appear  that  there  is  a  question  of  law  by  order, 
which  it  would  be  convenient  to  have  decided  before  any  evidence 
is  given,  or  any  question  or  issue  of  fact  is  tried,  or  any  reference 
is  made,  may  make  an  order  accordingly  and  direct  such  question 
of  law  to  be  raised  for  the  opinion  of  the  Court  by  special  case,  or 
in  such  other  manner  as  the  Court  or  judge  may  deem  expedient, 
and  all  such  further  proceedings  as  the  decision  of  such  question 
of  law  may  render  unnecessary  may  thereupon  be   stayed.     (Ord. 
XXXIV.  r.  2  ;  as  to  other  mode  of  raising  questions  of  law,  see 
ante,  p.  241.) 

The  case  may  be  stated  at  any  stage  of  the  proceedings,  and  is 
sometimes  stated  upon  the  order  nisi  for  mandamus,  in  which  case 
the  nisi  is  enlarged  until  the  decision  on  the  special  case. 

The  case  must  be  divided  into  paragraphs  which  should  as  nearly  Form  of  case. 
as  may  be  confined  to  a  distinct  portion  of  the  subject,  be  numbered 

(')  R.  v.  Cheshunt  Local  Board,  "W.  N.  18S4,  p.  78. 

(2)  Ii.  v.  JJ.  of  Pirehill  North,  14  Q.  B.  D.  13,  C.  A.  ;  32  W.  R.  988  ;  S.  0., 
sub  nom.  Jt.  v.  Staffordshire  JJ.,  54  L.  J.  M.  C.  17,  C.  A.  ;  It.  v.  King  and  others, 
20  Q.  B.  D.  430. 

(:iJ  R.  v.  Fall  and  others,  1  Q.  B.  636 ;  S.  0.  (in  error),  13  L.  J.  Q.  B.  187. 

S,M.  R 
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consecutively  (Ord.  XXXIV.  r.  1),  and  concisely  state  such  facts 
and  documents  as  may  be  necessary  to  enable  the  Court  to  decide 
the  questions  raised  thereby.  (Ord.  XXXIV.  r.  1.)  It  must  be 
printed  by  the  prosecutor  and  signed  by  the  several  parties  or  their 
counsel  or  solicitors.     (Ord.  XXXIV.  r.  3.) 

The  case  must  be  impressed  with  a  1/.  stamp  for  filing,  and  filed 
at  the  Crown  Office,  where  it  may  he  entered  by  either  party  for 
hearing  in  the  Special  Paper  upon  a  praecipe  (K.  26),  impressed 
with  a  21.  slump  for  the  hearing  fee  if  not  already  paid. 

The  party  entering  the  case  must,  two  days  before  the  day 
appointed  for  argument,  deliver  at  the  Crown  Office  a  copy  of  the 
case  for  the  use  of  judges,  marked  "for  the  use  of  the  judges." 
(See  R.  132—136,  p.  '294.) 

Upon  the  argument  of  the  case  one  counsel  only  is  heard  on  each 
side.  The  prosecutor  begins  and  replies,  except  where  a  case  is 
stated  upon  an  order  nisi,  when  the  defendant  begins  because  he  is 
showing  cause  ('). 

There  appears  to  be  no  direct  rule  providing  for  the  entry  of  a 
judgment  on  a  special  case,  the  only  rule  being  r#  6  of  Ord.  XXXIV., 
which  applies  to  payment  of  sums  of  money  only.  "Where,  since  the 
new  rules,  a  case  was  stated  upon  an  order  nisi,  the  Court  simply 
made  the  order  absolute  (-). 

A  judgment  on  a  special  case  may  be  appealed  from  ;  but  not  by 
a  party  who  did  not  appear  upon  the  argument  on  the  case(3). 

As  to  issues  of  fact  without  pleadings  it  will  be  sufficient  to  state 
that  the  provisions  of  E.  S.  C.  Ord.  XXXIV.  apply  (R.  129),  and 
in  any  case  in  which  a  proceeding  by  way  of  interpleader  may  be 
proper  and  applicable  the  provisions  of  Ord.  LVII.  also  apply. 
(R.  208.) 

Ord.  XXVIII.  of  the  R.  S.  C.  (Amendment),  as  far  as  is  appli- 
cable, applies  to  all  civil  proceedings  on  the  Crown  side  (4).    (R.  2(30.) 

With  regard  to  the  mode  of  going  to  trial  upon  a  mandamus,  it  is 
sufficient  to  state  that  it  is  the  same  as  in  an  ordinary  action, 
and  consequently  the  provisions  of  the  Supreme  Court  Rules  apply 
(see  Ord.  XXXVI.)  ;  but  subpoenas  or  other  process  for  the 
attendance  of  witnesses  are  issued  from  the  Crown  Office.  (For 
form  of  subpoena,  see  No.  156,  p.  563.) 

Before  the  new  rules,  if  some  issues  were  found  for  the  plaintiff 
and  others  for  the  defendant,  judgment  was  signed  for  the  party  in 
whose  favour  the  material  issues  necessary  to  make  out  his  case 
were  found  ;  as  where  a  prosecutor  traversed  some  of  the  allegations 
in  a  return,  leaving  others  unanswered,  and  obtained  a  verdict  in 
his  favour  on  the  traverse;  he  was  held  entitled  to  judgment,  the 
remaining  allegations  being  not  sufficient  to  constitute  a  valid 
return  (5).  And  where  several  issues  were  taken  on  a  return,  and 
the  plaintiff  failed  to  establish  one  of  them  which  was  necessary  to 


(')  Per  cur.  Coram,  Field  and  Cave,  JJ.,  R.  v.  Mayor,  A>.  of  Newcastle,  April  30, 
1889  ;  and  see  R.  136. 

(-)  R.  v.  Mayor,  §c.  of  Newcastle,  supra. 

Q)  Attum  v.  Dickinson,  9  Q.  B.  D.  632;  52  L.  J.  Q.  B.  190;  47  L.  T.  493;  30 
W.  R.  930  ;    17  J.  P.  102. 

(4)  As  to  amendment  before  the  R.  S.  C,  S.  v.  Newbury,  1  Q.  B.  7~>1  :  E.  v. 
Cbnyers,  15  L.  J.  Q.  B.  300,  although  the  rule  for  the  writ  might  lie  moulded,  the 
writ  itself  would  not  be  remoulded.     R.  v.  Tithe  Commissioners,  14  Q.  B.  459. 

(5)  R.  v.  Trustees  of  Luton  Roads,  1  Q.  B.  660 ;  10  L.  J.  Q.  B.  263. 
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make  out  his  case,  the  defendants  were  held  entitled  to  judgment      [  R.  125  ] 
although  other  issues  were  found  for  the  plaintiff  ('). 


Damages,   either   real  or  nominal,   may  he  assessed   where   the  Damages, 
verdict  is  for  the  plaintiff  (3). 

As  hy  9  Anne,  c.  20,  it  was  provided  that  the  proceedings  after 
issue  should  he  as  upon  an  action  on  the  case  (a),  it  would  seem  the 
prosecutor  may,  if  he  think  fit,  issue  a  writ  of  inquiry  to  assess 
damages  if  they  cannot  otherwise  be  entered  hy  consent.  In  a  case 
of  mandamus  to  a  vicar  to  restore  the  prosecutor  to  the  office  of 
parish  clerk  and  sexton,  a  return  was  made  of  dismissal  by  the 
rector  for  misbehaviour,  to  which  the  prosecutor  pleaded  de  injuria, 
and  also  that  he  was  dismissed  without  being  summoned  to  answer 
or  explain  the  causes  of  dismissal :  the  defendant  joined  issue  on 
the  first  plea  and  demurred  to  the  second :  judgment  was  given  for 
the  plaintiff  on  the  demurrer  (4),  but  as  issues  in  fact  were  joined,  the 
plaintiff  gave  notice  of  trial  of  those  issues  for  the  next  assizes.  The 
roll  of  the  j  udgment  was  made  up  by  the  attorney  and  signed  by 
one  of  the  Masters.  Notice  of  inquiry  to  assess  damages  was  also 
given,  and  a  nisi  prius  record  of  the  whole  proceedings  made  up 
accordingly,  and  went  down  for  trial,  when  a  verdict  was  found  for 
the  defendant,  and  the  jury  assessed  the  damages  on  the  judgment 
on  the  demurrer  at  11.  and  upwards.  In  the  following  term,  a  rule 
was  granted  on  motion  to  show  cause  why  judgment  should  not  be 
entered  for  the  plaintiff  non  obstante  veredicto,  but  it  does  not  appear 
to  have  been  further  proceeded  with. 

The  party  in  whose  favour  any  judgment  has  been  given  may  Judgment, 
enter  the  same  in  the  proper  book  at  the  Crown  Office  upon  the 
production  of  the  necessary  order  of  Court  or  Associates'  certificate  for 
judgment.  For  forms  of  entry  of  judgment,  see  No.  124,  post,  p.  554. 

If  the  judgment  be  in  favour  of  the  prosecutor,  he  will  be  entitled 
forthwith  to  a  peremptory  writ  of  mandamus  to  enforce  the  command 
contained  in  the  original  writ,  and  the  judgment  must  direct  that  a 
peremptory  writ  do  issue  (R.  61,  p.  241),  (5)  as  well  as  awarding 
damages,  if  any,  besides  costs,  if  any. 

When  a  mandamus  is  addressed  to  churchwardens  during  their 
year  of  office  and  disobeyed  by  them  during  that  period,  it  is  no 
reason  for  refusing  a  peremptory  writ  that  their  year  of  office  has 
expired  (°). 

As  previously  pointed  out  [ante,  p.  227),  the  costs  of  and  incident  Costs. 
to  the  proceedings  are  in  the  discretion  of  the  Court  by  virtue  of 

(')  R.  v.  Corporation  of  Mahnesbury,  3  Q.  B.  577;   11  L.  J.  Q.  B.  318. 
(■)  See  R.  v.  Fall,    1  Q.  B.   636;   10  L.  J.  (N.  S.)  Q.  B.    145;  R.  v.  Governors  of 
Darlington  Grammar  School,  6  Q.  B.  D.  682. 

(3)  Although  the  statutes  of  9  Anne,  c.  21  (c.  20  in  Ruff.),  ss.  2  and  3,  and  1  Will. 
IV.  c.  21,  s.  3,  are  now  repealed  by  46  &  47  Vict.  c.  49,  s.  3,  still  by  s.  5  of  that 
Act,  sub-8.  (b),  it  is  enacted  that  the  repeal  effected  by  that  Act  shall  not  affect 
any  right  or  privilege  acquired,  or  duty  or  liability  imposed  or  incurred,  or  com- 
pensation secured  by  or  under  any  enactment  repealed  by  this  Act,  and  by  R.  2, 
and  R.  S.  C.  Ord.  LXXII.  r.  2,  are  preserved  all  practice  and  procedure  where  no 
other  is  substituted.  R.  v.  Pirekill  J.J..  14  Q.  B.  D.  20;  54  L.  J.  M.  C.  17  {sub 
nom.  R.  v.  Staffordshire  J  J.) ;  32  W.  R.  988. 

(4)  R.  v.  Smith,  13  L.  J.  (N.  S  )  Q.  B.  166. 

(5)  Before  this  rule,  when  the  act  required  to  be  done  was  already  performed  by 
the  defendant,  the  Court  quashed  a  peremptory  writ  as  unnecessary  and  an  abuse 
of  the  process  of  the  Court.     R.  v.  Sadlers'  Co.,  4  B.  &  S.  570  ;  33  L.  J.  Q.  B.  68. 

(6)  R.  v.  Allen,  L.  R.  8  Q.  B.  69 ;  42  L.  J.  Q.  B.  37. 
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[B.  125]  !;.  S.  < '.  Ord.  LXV.  r.  1    '  ,  except  where  any  action,  cause,  mutter, 

or  issue  is  tried  with  a  jury,  when  the  costs  follow  the  event,  unless 
the  judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or 
the  <  '<>un,  shall  for  good  cause  otherwise  order. 

With  the  exception  ahove  referred  to,  on  a  judgment  on  a  man- 
damus costs  are  awarded  to  the  successful  party  by  the  judgment, 
and  will  include  those  of  ohtaining  the  writ,  without  a  separate 
motion  for  them.  Where  there  are  several  issues  connected  with 
each  other,  and  the  principal  issues  are  found  for  the  defendant  so 
as  to  entitle  him  to  judgment,  the  plaintiff,  although  some  issues 
may  be  found  for  him,  is  not  entitled  to  costs  on  those  issues.  Thus, 
where,  upon  a  return  to  a  mandamus  to  admit  a  freeman,  three 
issues  were  joined  ;  first,  whether  there  was  a  custom  that  persons 
of  a  certain  description  had  a  right  to  be  admitted  and  sworn  ; 
second  and  third,  whether  the  plaintiff  was  such  a  person  having  a 
right  under  that  custom ;  the  verdict  on  the  first  was  for  the  defen- 
dants, negativing  the  custom,  and  rendering  the  other  two  issues, 
which  were  found  for  the  plaintiff,  useless,  and  judgment  was 
thereupon  entered  for  the  defendants :  the  Court  held  that  the 
plaintiff  was  not  entitled  to  costs  on  the  issues  found  for  him,  under 
the  then  existing  law  (2).  But  where  all  the  issues  taken  on  a 
traverse  to  a  return  were  found  for  the  plaintiff,  and  the  defendants 
nevertheless  obtained  judgment  non  obstante  veredicto  (the  allegations 
of  the  return  not  traversed  being  considered  to  amount  to  a  sufficient 
return),  the  Court  ordered  the  defendants  to  pay  the  costs  of  the  issues 
so  found  against  them  (3). 

The  costs  of  an  application  for  a  mandamus,  whether  the  writ  be 
granted  or  refused,  and  also  the  costs  of  the  writ,  if  issued  and 
obeyed,  are  entirely  in  the  discretion  of  the  Court,  but  as  a  general 
rule  the  successful  party  will  have  his  costs  (*).  This  applies  also 
to  defendants'  costs  of  showing  cause  against  an  order  nisi,  and  of 
tiling  a  return  after  return  affirmed. 

In  a  case  where,  after  a  return  filed,  the  prosecutor  did  not  proceed 
to  impeach  the  return  to  the  mandamus,  on  .application  to  the  Court 
for  the  defendant's  costs  a  rule  was  made  absolute  for  such  costs, 
unless  the  prosecutor  proceeded  with  the  mandamus  by  the  first  day 
of  the  next  term  (5). 
Enforcing  If  the  party  against  whom  a  peremptory  writ  of  mandamus  has 

obedience.  been  obtained  does  not,  after  being  served  with  the  writ,  do  the  act 

required  to  be  done,  he  will  be  liable  to  attachment,  as  to  which 
see  that  title,  post,  p.  343.  The  Court  or  judge,  besides,  or  instead 
of,  proceeding  against   the   disobedient  party   for   contempt,   may 


(')  The  enabling  statutes  in  force  at  the  time  of  the  passing  of  the  Judicature 
Acts  were  the  Municipal  Offices  Act,  1710  (9  Anne,  c.  20  (c.  25  in  revised  edition)), 
s.  2  ;  1  Will.  IV.  c.  21,  s.  6  ;  and  6  &  7  Vict.  c.  67,  s.  1.  They  have  been  repealed 
by  S.  L.  R.  and  Civil  Procedure  Acts,  L881  and  1883  (44  &  45  Vict  c.  59,  and  46  & 
47  Vict.  c.  49),  but  each  of  these  repealing  Acts  contains  a  proviso  that  the  repeals 
thereby  effected  shall  not  affect  any  jurisdiction,  or  right,  or  privilege  acquired, 
or  duty  or  liability  imposed  or  incurred  by  the  repealed  Acts.  (See  also  the  Judi- 
cature Act,  1890.) 

/,'.  v.  Mayor,  $c.  of  Malmeshury,  3  Q.  B.  577;   11  L.  J.  Q.  B.  318. 
I:,  v.  Darlii  .  12  L.  J.  Q.  B.  124. 

.  pp.  227-  9,  and  the  cases  there  cited. 
(5)  E.  v.  M  rporation),  9  D.  P.  C.  359. 
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direct  that  the-  act  be  done  so  far  as  practicable  by  tbe  party  by  [  R-  125  ] 
whom  the  judgment  or  order  has  been  obtained,  or  some  other 
person  appointed  by  the  Court  or  judge,  at  the  cost  of  the  dis- 
obedient party,  and  upon  the  act  being  done,  the  expenses  incurred 
may  be  ascertained  in  such  manner  as  the  Court  or  a  judge  may 
direct,  and  execution  may  issue  for  the  amount  so  ascertained  and 
costs.     (E.  S.  C.  Ord.  XLII.  r.  30  ;  E.  207.) 

As  to  enforcement  within  six  years,  see  E.  S.  C.  Ord.  XLIL  r.  22, 
and  after  six  years,  r.  23  (a),  and  seq. 

In  the  case  of  a  corporation  wilfully  disobeying,  the  mandamus 
may  be  enforced,  by  leave  of  the  Court  or  a  judge,  by  sequestration 
against  the  corporate  property,  or  by  attachment  against  the  directors 
or  other  officers  thereof,  or  by  writ  of  sequestration  against  their 
property.     (Ord.  XLII.  r.  31.) 

As  to  appeal,  see  post,  pp.  483,  485.  Appeal. 


Mandamus  to  examine  Witnesses  in  India  and  the  Colonies. 

By  the  East  India  Company  Act,  1772  (13  Geo.  III.  c.  63),  s.  40, 
it  is  provided,  "  that  in  all  cases  of  indictments  or  informations 
exhibited  in  the  Court  of  King's  Bench,  for  misdemeanours  or  offences 
committed  in  India,  the  Court  of  King's  Bench  may,  on  motion  on 
behalf  of  the  prosecutor  or  defendant,  award  a  writ  or  wTrits  of  man- 
damus, requiring  the  Chief  Justice  and  judges  of  the  Supreme  Courts 
of  Judicature,  or  the  judges  of  the  Mayor's  Court  of  Bengal,  Madras, 
or  Bencoolen,  as  the  case  may  require,  to  hold  a  Court  with  all 
convenient  speed,  for  the  examination  of  witnesses,  and  receiving 
other  proofs  concerning  the  matters  charged  in  such  indictments  or 
informations  respectively  "  ;  the  statute  enacts  in  what  manner  the 
examinations  shall  be  taken  in  India,  and  provides,  "  that  they 
shall  be  sent  closed  up,  and  under  the  seals  of  two  of  the  judges  of 
the  Court,  one  of  whom  shall  deliver  the  same  to  the  agent  of  the 
party  requiring  the  same,  which  agent  shall  deliver  the  same  to 
one  of  the  clerks  in  Court  in  the  King's  Bench,  in  the  public  office, 
and  make  oath  that  he  received  the  same  from  the  hands  of  one  or 
more  of  the  judges  of  such  Court  in  India  (or  if  such  agent  be 
dead,  in  what  manner  the  same  came  into  his  hands),  and  that  the 
same  has  not  been  opened  or  altered  since  he  so  received  it.  Which 
said  oath  such  clerk  in  Court  is  hereby  authorised  and  required  to 
administer,  and  such  depositions  are  to  be  received  in  evidence  at 
any  trial  for  such  crimes  and  misdemeanours  as  aforesaid,  in  the 
Court  of  King's  Bench,  as  if  the  witness  had  been  present  and 
sworn  and  examined  viva,  voce ;  and  all  parties  concerned  shall  be 
entitled  to  take  copies  of  such  depositions  at  their  own  costs  and 
charges." 
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By  1  Will.  IV.  c.  22,  s.  1,  "all  the  powers,  authorities,  pro- 
visions and  matters  contained  in  the  said  recited  Act,  relating  to 
the  examination  of  witnesses  in  India,  are  extended  to  all  colonies, 
islands,  plantations,  and  places  under  the  dominion  of  His  Majesty 
in  foreign  parts,  and  to  the  judges  of  the  several  Courts  therein; 
and  to  all  actions  depending  in  the  Courts  at  Westminster,  in  what 
place  or  country  the  same  cause  of  action  may  have  arisen,  and 
whether  the  same  may  have  arisen  within  the  jurisdiction  of  the 
Court,  to  the  judges  whereof  the  writ  or  commission  may  he 
directed,  when  it  shall  appear  that  the  examination  of  witnesses 
under  a  writ  or  commission  issued  in  pursuance  of  the  authority 
hereby  given,  will  be  necessary  or  conducive  to  the  administration 
of  justice  in  the  matter  in  which  such  writ  shall  be  applied  for." 

The  4th  section  of  this  Act,  authorising  the  Court  to  issue  com- 
missions for  the  examinations  at  any  place  or  places  out  of  its 
jurisdiction,  does  not  apply  to  indictments  (1). 

And  by  the  Evidence  by  Commission  Act,  1885  (48  &  40  Yict. 
c.  74),  s.  3:— 

Sect.  3.  "  Where  in  any  criminal  proceeding  a  mandamus  or 
order  for  the  examination  of  any  witness  or  person  is  addressed  to 
any  Court,  or  to  any  judge  of  a  Court,  in  India  or  the  Colonies,  or 
elsewhere  in  Her  Majesty's  dominions,  beyond  the  jurisdiction  of 
the  Court  ordering  the  examination,  it  shall  be  lawful  for  such 
Court  or  the  chief  judge  thereof,  or  such  judge,  to  nominate  any 
judge  of  such  Court,  or  any  judge  of  an  inferior  Court,  or  magis- 
trate within  the  jurisdiction  of  such  first-mentioned  Court,  to  take 
the  examination  of  such  witness  or  person,  and  any  deposition  or 
examination  so  taken  shall  be  admissible  in  evidence  to  the  same 
extent  as  if  it  had  been  taken  by  or  before  the  Court  or  judge  to 
whom  the  mandamus  or  order  was  addressed." 

Proceedings  under  these  statutes  are  exceedingly  rare. 

When  a  writ  of  this  kind  is  moved  for  by  the  Attorney-General 
on  behalf  of  the  Crown  (2),  it  is  a  motion  of  course,  and  the  order 
for  it  is  drawn  up  on,  reading  the  record.  But  if  the  application 
be  made  on  behalf  of  any  private  prosecutor  or  defendant,  it  is 
presumed  the  application  should  be  made  upon  affidavits  entitled 
in  the  cause,  showing  that  the  evidence  required  is  material,  the 
witness's   residence  in  India   (or  the  colony),  and   showing  the 


H  R.  v.  Briscoe,  1  D.  P.  C.  520;  R.  r.  Upton  St.  Leonards,  10  Q.  B.  827;  17  L.  J. 
M.  C.  13. 

(2)  R.  v.  Douglas,  M.  T.  1842. 
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necessity  for  the  issuing  of  the  writ ;  and  in  such  case  it  would  be 
discretionary  in  the  Court  to  grant  an  order  absolute,  or  nisi  only 
in  the  first  instance  (l).  The  order  for  the  writ  when  granted  is 
to  be  drawn  up  as  any  other  order  at  the  Crown  Office.  The  writ 
is  prepared  and  issued  as  other  writs  of  mandamus,  and  transmitted 
to  India  by  the  earliest  opportunity.  When  returned,  the  agent 
who  received  it  from  the  judge  abroad  must  deliver  it  personally 
to  one  of  the  Masters  in  the  Crown  Office,  who  will  administer  to 
him  the  oath  prescribed  by  the  recited  Act  of  13  Greo.  III.  c.  63. 

(l)  See  Doe  v.  Pattison,  3  D.  P.  C.  35. 
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PROHIBITION. 


(Rules  70,  71,  126.) 


Prohibition.  The  writ  of  prohibition  is  a  judicial  writ,  issuing  out  of  a  Court 
of  superior  jurisdiction  and  directed  to  an  inferior  Court  for  the 
purpose  of  preventing  the  inferior  Court  from  usurping  a  jurisdic- 
tion with  which  it  is  not  legally  vested  (*),  or,  in  other  words,  to 
compel  Courts  intrusted  with  judicial  duties  to  keep  within  the 
limits  of  their  jurisdiction. 

The  writ  is  of  very  ancient  origin,  and  was  generally  issued  by 
the  Court  of  King's  Bench  (although  not  exclusively  so),  being  a 
prerogative  writ  to  prevent  the  encroachment  of  the  ecclesiastical 
upon  the  civil  Courts  (2) .  It  is  a  preventive  rather  than  a  corrective 
remedy,  and  is  used  only  to  prevent  the  commission  of  a  future  act 
and  not  to  undo  an  act  already  performed. 

It  is  wholly  collateral  to  the  original  proceedings,  and  is  in  no 
sense  a  part  of  the  action  prohibited,  its  object  being  merely  to  keep 
inferior  Courts  within  the  limits  of  their  own  jurisdiction.  Where 
the  inferior  Court  has  jurisdiction,  a  mistaken  exercise  of  that 
jurisdiction  is  no  reason  for  prohibition,  for  an  erroneous  judgment 
on  a  matter  of  exclusive  cognizance  is  a  ground  of  appeal  and  not 
of  prohibition  (3). 

(!)  "As  all  external  jurisdiction,  whether  ecclesiastical  or  civil,  is  derived  from 
the  Crown,  and  the  administration  of  justice  is  committed  to  a  great  variety  of 
Courts,  hence  it  hath  been  the  care  of  the  Crown  that  these  Courts  keep  within 
the  limits  and  bounds  of  their  several  jurisdictions  prescribed  them  by  the  laws 
and  statutes  of  the  realm.  And  for  this  purpose  the  writ  of  prohibition  was 
framed,  which  issues  out  of  .the  superior  Courts  of  Common  Law  to  restrain  inferior 
Courts."  (Bacon's Abridgment,  Prohibition, quoting  Rolle's  Abridgment.)  "The 
object  of  prohibition  in  general  is  the  jut  solvation  of  the  right  of  the  Bong's 
(  town  and  Courts,  and  the  ease  and  quiet  of  the  subject."  {Ibid.)  "  The  King 
may  sue  for  a  prohibition,  though  the  plea  in  the  spiritual  Court  be  between  two 
a  mmon  persone,  because  the  writ  is  in  derogation  of  his  Crown  and  dignity." 
< '.  i  "It  is  contra  coronam  et  dignitatem  regiam  for  any  to  usurp  to  deal  in 
thai  which  they  have  not  lawful  warrant  from  the  Crown  to  deal  in,  or  to  take 
from  the  temporal  jurisdiction  that  which  belonged  to  it." 

A  writ  of  prohibition  was  generally  granted  to  the  Ecclesiastical  Courts 
owing  to  the  injustice  of  their  modes  of  proceeding,  which  differed  from  the 
Courts  of  Common  Law.     {Ex  parte  liaijncr,  17  L.  J.  C.  P.  16  ;  see  2  Inst.  G07.) 

(3)  7,'.  v.  Judge  of  Greenwich  County  Court,  GO  L.  T.  248. 
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It  must  not  be  confounded  with  the  remedy  by  injunction  issued 
out  of  the  Courts  of  Chancery  or  Common  Law  against  proceedings 
at  law.  Both  have  the  same  object,  but  the  difference  between 
them  is,  that  an  injunction  is  directed  against  the  parties  litigant, 
while  a  prohibition  is  directed  to  the  Court  itself.  An  injunction 
usually  recognizes  the  jurisdiction  of  the  Court  in  which  the 
proceedings  are  pending,  but  a  prohibition  strikes  at  once  at  its 
jurisdiction. 

Since  the  Judicature  Acts,  any  of  the  judges  of  the  High  Court  Injunction 
may  grant  prohibition,  and  where  a  prohibition  will  lie  to   an  prohibition, 
inferior  Court,  an  injunction  may  be  awarded  inter  paries  instead 
of  prohibition  (1). 

It  is  never  allowed  to  usurp  the  functions  of  a  writ  of  error  or 
certiorari  or  take  the  place  of  an  appeal ;  but  the  fact  that  an 
appeal  lies,  or  that  a  certiorari  might  be  granted,  does  not  destroy 
the  right  to  a  prohibition  (2). 

The  proceedings  to  be  prohibited  must  be  of  a  judicial  character  (3),  What  pro- 
and  not  belonging  to  the  executive  government  (4) ,  consequently  it  ^e  prohibited . 
has  been  held  not  to  apply  to  a  preliminary  investigation  of  a  local 
government  board  (5). 

The  writ  lies  in  the  following  instances  : — 

To  prohibit  actions — 

(1)  Against  foreign  potentates  and  their  official  representatives 

in  England  (G). 

(2)  Also,  it  seems,  to  protect  the  public  property  in  England 

of  any  foreign  sovereign  (7). 

(3)  Where   the   judge   of    an   inferior   Court    is    personally 

interested  in  the  suit  (s). 

(4)  Where  the  judge  of  the  inferior  Court  has  wrongfully 

exercised  jurisdiction. 
Where   the  inferior  Court  has  no  jurisdiction  over  the   cause 

(')  Hedley  v.  Bates,  13  Ch.  D.  498;  49  L.  J.  Ch.  170;  Stannard  v.  Vestry  of 
St.  Giles,  20  Ch.  D.  190 ;  51  L.  J.  Ch.  629  ;  G.  W.  Rail.  Co.  v.  Waterford,  §c.  Rail. 
Co.,  17  Ch.  D.  493. 

(2)  R.  v.  Longe  (.//.)  and  others,  66  L.  J.  Q.  B.  278 ;  Burder  v.  Yehy,  12  A.  &  E. 
263. 

(3)  Ex  parte  Death,  18  Q.  B.  647  ;  21  L.  J.  Q.  B.  337. 

(4)  Chobot  v.  Morpeth,  per  Lord  Denman,  In  Q.  B.  459. 

(°)  Ex  parte  The  Kingstown  Commissioners,  16  Ir.  L.  B.  Q.  B.  150. 
(0)  De  Haberv.  Queen  of  Portugal,    17  Q.  B.  171  ;  20   L.  J.  Ex.  493;   The  Duke 
of  Brunswick  v.  The  King  of  Hanover,  2  H.  L.  Cas.  1. 

(7)  The  King  Frederick,'!  Dod.  451  ;  referred  to  also  in  17  Q.  B.  212  ;  The  Charkieh, 
L.  R.  8  Q.  B.  197  ;  42  L.  J.  Q.  B.  75. 

(8)  Dimes  v.  The  Grand  Janet  ion  Canal  Co.,  cited  in  Ex  parte  Medwin  and  Hurst, 
1  E.  &  B.  609,  612  ;  cf.  R.  v.  Farrant,  20  Q.  B.  D.  58  ;  57  L.  T.  880  ;  57  L.  J. 
M.  C.  17. 
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of  action,  no  agreement  of  parties  can  give  it  jurisdiction  (')  ; 
but  tlie  Court  in  its  discretion  may  in  such  a  case  refuse  to  grant 
a  writ  of  prohibition  (-). 

Mere  acquiescence  on  the  part  of  one  of  the  parties  does  not  give 
jurisdiction  (3),  nor  will  it  disentitle  him  to  a  prohibition  if  the 
defect  of  jurisdiction  be  apparent  on  the  face  of  the  proceedings  (*). 
If  the  defect  be  not  apparent,  but  it  is  necessary  that  certain  facts 
should  be  proved  in  order  to  show  jurisdiction,  and  the  party, 
instead  of  moving  for  a  prohibition,  pleads  in  the  inferior  Court 
facts  ousting  the  jurisdiction,  he  may,  notwithstanding  the  judg- 
ment of  the  inferior  Court,  obtain  a  prohibition  (•"'). 

The  question  whether  it  is  obligatory  or  discretionary  in  all 
cases  for  the  Court  to  grant  writs,  on  being  informed  at  any  stage 
of  the  proceedings  in  the  Court  below,  either  by  a  stranger  or  by 
one  of  the  parties,  of  any  wrongful  exercise  of  jurisdiction  on  the 
part  of  the  inferior  tribunal,  has  now  been  set  at  rest. 

In  De  Saber  v.  Queen  of  Portugal,  as  shown  above,  it  was 
stated  that  no  agreement  of  parties  can  give  a  Court  jurisdiction. 
In  Broad  v.  Perkins  (G),  the  full  Court  of  Appeal  adopted  the 
judgment  of  Willes,  J.,  expressed  in  Mayor  of  London  v.  Cox  (")  : 
"  When  the  defect  is  not  apparent,  and  depends  upon  some  fact 
in  the  knowledge  of  the  applicant  which  he  had  an  opportunity 
of  bringing  forward  in  the  Court  below,  and  he  has  thought 
proper,  without  excuse,  to  allow  that  Court  to  proceed  to  judgment 
without  setting  up  that  objection,  and  without  moving  for  a  pro- 
hibition in  the  first  instance,  although  it  should  seem  that  the 
jurisdiction  to  grant  a  prohibition  is  not  taken  away,  for  mere 
acquiescence  does  not  give  jurisdiction,  yet,  considering  the  con- 
duct of  the  applicant,  the  importance  of  making  an  end  of 
litigation,  and  that  the  writ,  though  of  right,  is  not  of  course,  the 
Court  would  decline  to  interpose,  except,  perhaps,  upon  an  irre- 
sistible case,  and  an  excuse  for  the  delay,  as  disability,  malpractice, 
or  matter  newly  come  to  the  knowledge  of  the  applicant.'" 


(!)  Be  Eaber  v.  Queen  of  Portugal,  17  Q.  B.  213  ;  20  L.  J.  Exch.  493. 

(2)  Broad  v.  Perkins,  21  Q.  B.  D.  533  (C.  A) ;  57  L.  J.  Q.  B.  638.  The  law  in 
this  respect  as  to  County  Courts  has  been  altered  by  ss.  CI  and  64  of  51  &  52 
Vict.  c.  43. 

(3)  Knoivlesv.  Holdcn,  24  L.  J.  Ex.  223. 

(4)  Bugg'vn  v.  Bennet,  4  Burr.  2037 ;  Francis  v.  Steward,  5  Q.  B.  994  ;  Roberts  v. 
Humby,  3  M.  &  AVr.  120. 

(5)  Thompson  v.  Ingham,  14  Q.  B.  710  ;  Chew  v.  Holroyd,  8  Ex.  249  ;  Marsden  v. 
Wardle,  3  E.  &  B.  695.  Q 

(fi)  21  Q.  B.  D.  533 ;  57  L.  J.  Q,.  B.  63*  Knowhs  v.  Holdcn,  24  L.  J.  Ex.  223. 
(7)  L.  R.  2  E.  &  Ir.  App.  283. 


PROHIBITION.  255 

In  Farquharson  v.  Morgan  (1),  Lord  Halsbmy  says  :  "  It  has 
long  been  settled  that  where  an  objection  to  the  jurisdiction  of  an 
inferior  Court  appears  on  the  face  of  the  proceedings,  it  is  imma- 
terial by  what  means  and  by  whom  the  Court  is  informed  of 
such  objection.  The  Court  must  protect  the  prerogative  of  the 
Crown  and  the  due  course  of  administration  of  justice  by  pro- 
hibiting the  inferior  Court  from  proceeding  in  matters  as  to  which 
it  is  apparent  that  it  has  no  jurisdiction.  The  objection  to  the 
jurisdiction  does  not  in  such  a  case  depend  upon  some  matter  of 
fact  as  to  which  the  inferior  Court  may  have  been  deceived  or 
misled,  or  which  it  may  have  unconsciously  neglected  to  observe, 
and  the  judge  of  such  Court  therefore  must,  or  ought  to,  have 
known  that  he  was  acting  beyond  his  jurisdiction."  And 
Lopes,  L.  J.,  in  the  same  case,  said :  "  The  result  of  the  authorities 
appears  to  me  to  be  this :  that  the  granting  of  a  prohibition 
is  not  .an  absolute  right  in  every  case  where  an  inferior  tribunal 
exceeds  its  jurisdiction,  and  that,  where  the  absence  or  excess  of 
jurisdiction  is  not  apparent  on  the  face  of  the  proceedings,  it  is 
discretionary  with  the  Court  to  decide  whether  the  party  applying 
has  not  by  laches  or  misconduct  lost  his  right  to  the  writ  to  which, 
under  other  circumstances,  he  would  be  entitled.  The  reason  why, 
notwithstanding  such  acquiescence,  a  prohibition  is  granted  where 
the  want  of  jurisdiction  is  apparent  on  the  face  of  the  proceedings, 
is  explained  by  Lord  Denman  in  Bodenham  v.  Ricketts  (2)  to  be  for 
the  sake  of  the  public,  lest  '  the  case  might  become  a  precedent  if 
allowed  to  stand  without  impeachment,'  and,  I  will  add,  for  myself, 
because  it  is  a  want  of  jurisdiction  of  which  the  Court  is  informed 
by  the  proceedings  before  it,  and  which  the  judge  should  have 
observed,  and  of  which  he  himself  shoidd  have  taken  notice  "  (3). 

If  the  jurisdiction  of  the  judge  of  the  inferior  Court  depends 
upon  contested  facts,  it  is  his  duty  to  decide  upon  the  facts,  and 
his  decision  cannot  be  questioned  on  prohibition  (4). 

But  if  he  decide  without  hearing  evidence,  or  if  he  assumes 
jurisdiction  by  a  wrong  decision  on  a  point  of  law,  the  Court  will 
interfere  (5) ,  and  where  on  the  record  setting  out  the  facts,  it  was 

(!)  (1894)  1  Q.  B.  556  ;  63  L.  J.  Q.  B.  474  ;  70  L.  T.  152  ;  58  J.  P.  495. 

(2)  6  N.  &  M.  170. 

(?)  See  also  R.  v.  Tristram,  (1902)  1  K.  B.  816,  the  judgment  of  Collins,  M.R., 
at  p.  829.  See  also,  as  to  conduct,  Dierken  v.  Philpot,  (1901)  2  K.  B.  380  ;  and 
waiver,  Ahlerson  v.  Palliser,  (1901)  2  K.  B.  833. 

(4)  Joseph  v.  Henry,  19  L.  J.  Q.  B.  369  ;  Brown  v.  Cocking,  L.  R.  3  Q.  B.  672  ■ 
9  B.  &  S.  508. 

(5)  Brown  v.  Cocking,  L.  R.  3  Q.  B.  672  ;  Ehton  v.  Rose,  L.  R.  4  Q.  B.  1  • 
9  B.  &  S.  513. 
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admitted  that  the  judge  had  wrongly  decided  on  a  point  on  which 
his  jurisdiction  depended,  and  in  a  case  where  he  was  expressly 
prohibited  by  statute  Erom  deciding,  so  that  the  High  Court  could 
that  he  had  undoubtedly  no  jurisdiction,  a  prohibition  was 
issued  (1).  It  will  also  issue  to  prevent  the  misconstruction  of  a 
statute  (-). 

The  rule  as  regards  misconstruction  of  Acts  of  Parliament  is, 
that  if  it  is  on  a  point  of  jurisdiction,  prohibition  lies,  but  if  it  only 
involves  matters  within  the  jurisdiction,  then  the  remedy  is  by 
appeal  (3). 

It  is  not  necessary  to  raise  the  point  on  the  pleadings  in  the 
Court  below,  if  it  is  a  case  in  which  the  Court  has  no  jurisdiction 
at  all ;  but  there  are  some  objections  to  the  jurisdiction,  which  from 
their  very  nature  must  be  raised  in  the  Court  beloAv,  especially  in 
cases  where  the  inferior  Court  has  jurisdiction  in  the  first 
instance  (4). 

The  jurisdiction  of  the  inferior  Courts  has  been  much  enlarged 
with  reference  to  defences  and  counterclaims  by  ss.  89  and  00  of 
the  Jud.  Act,  1878  (5),  by  s.  18  of  the  Jud.  Act,  1884,  and  by  the 
County  Courts  Act,  1903. 

Sometimes  the  Court  grants  a  partial  prohibition,  in  cases  where 
the  inferior  Court  has  jurisdiction  over  part  of  a  case  (6). 
Appeal  or  Prohibition  deals  with  jurisdiction,  and  questions  which  are  the 

proper  subjects  of  an  appeal  cannot  be  dealt  with  in  prohibition. 
In  fact,  it  may  be  stated  broadly  that  where  an  appeal  lies  pro- 
hibition does  not,  unless  "  something"  has  been  done  "  contrary  to 
the  laws  of  the  land,"  or  "  so  vicious  as  to  violate  some  fundamental 
principle  of  justice  "  (7). 

In  the  earlier  ecclesiastical  cases  it  was  held  that  the  fact  that  an 
appeal  might  lie  did  not  take  away  the  right  to  prohibition.  In 
Burder  v.  Veley  (8),  Lord  Denman  said  :  "  That  the  cases  in  East  (9) 
seem  to  establish,  and  consistency  of  reasoning  requires,  that  the 

(')  Thompson  v.  Ingham,  14  Q.  B.  710;  19  L.  J.  Q.  B.  189. 

(2)  Gould  v.  Gapper,  5  East,  345  ;    Blunt  v.  Harwood,  8  A.  &  E.  616. 

(:i)  Denaby  v.  Manchester  Rail.  Co.,  3  N.  &  M.  Rail.  Cas.  443  ;  cf.  the  judgment 
of  Thesiger,  L.J.,  in  Martin  v.  Mackonochie,  4  Q.  B.  D.  731. 

(4)  R.  v.  Lord  Mayor  of  London,  69  L.  T.  721;  62  L.J.  Q.  B.  589;  Mayor  of 
London  v.  Cox,  L.  R.  2  E.  &  I.  App.  276,  283. 

(■')  Davis  v.  Flagstaff  Mining  Co.,  L.  R.  3  C.  P.  D.  228. 

(°)  Ex  parte  Walsh,  1  E.  &  B.  383;  sub  nom.  Walsh  v.  Ionides,  22  L.J.  0.  B. 
399;    The  South  Eastern  Rail.  Co.  v.  Railway  Commissioners,  L.  R.  6  Q.  B.  D.  586. 

O  Per  Thesiger,  L.J..  in  Martin  v.  Mackonochie,  4  Q.  B.  D.  732;  quoting 
Lush,  J.,  in  the  Court  below. 

(8)  12  A.  &  E.  263. 

(9)  Gould  v.  Gapper,  5  East,  364. 
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right  to  prohibition  is  in  no  way  taken  away  by  the  privilege  of 
appeal";  and  in  Griffin  v.  Ellis  (l),  the  same  learned  judge  said: 
"  That  an  erroneous  judgment  in  matters  within  the  '  cognizance ' 
of  the  Courts  Christian  will  not  entitle  to  prohibition,  but  only  to 
appeal." 

In  Ex  parte  Smith  (-),  Littledale,  J.,  said  that  the  only  instances 
in  which  the  temporal  Courts  can  prohibit  any  particular  proceed- 
ing in  an  ecclesiastical  Court  is  where  something  is  done  contrary 
to  the  general  law  of  the  land  or  manifestly  out  of  the  jurisdiction 
of  the  Court,  and  that  mere  irregularities  in  procedure  are  no 
ground  for  prohibition. 

In  Martin  v.  MacJionoc/iie(s),  Lord  Justice  Thesiger  said  (and  his 
judgment  was  afterwards  in  the  House  of  Lords  adopted  by  Lord 
Cairns)  : — "  The  mode  in  which  a  suit  is  to  be  conducted,  the 
sentence  which  it  is  open  to  the  judge  to  pronounce,  and  the  means 
by  which  that  sentence  is  to  be  enforced,  are  all,  in  the  absence  of 
statutory  provision  relating  to  these  matters,  to  be  regulated  by 
the  practice  of  the  Court  itself,  and  in  respect  of  which,  if  the 
judge  errs,  appeal  and  not  prohibition  would  be  the  proper  remedy, 
unless  his  error  involves  the  doing  of  something  '  contrary  to  the 
general  laws  of  the  land  '  or  '  so  vicious  as  to  violate  some  funda- 
mental principle  of  justice.'  " 

Lord  Blackburn,  in  the  same  case,  in  the  House  of  Lords, 
said  (4)  : — "  Prohibition  does  not  enable  the  temporal  Court  to  act 
as  a  Court  of  Appeal  from  the  Court  Ecclesiastical,  so  as  to  correct 
any  irregularity  or  even  injustice  which  may  have  been  done  by 
the  Ecclesiastical  Court,  if  done  in  the  exercise  of  their  juris- 
diction." 

In  Broad  x.  Perkins  (5)  and  in  Fa rqu //arson  v.  Morgan  (6),  it  has 
now  been  held  that  the  grant  of  a  writ  of  prohibition  is  in  the 
discretion  of  the  Court,  except  in  cases  where  the  want  of  jurisdic- 
tion is  patent  on  the  face  of  the  proceedings.  Seeing  that  all 
appeals  from  inferior  Courts  lie  really  to  the  same  ultimate  Court 
of  Appeal,  it  is  probable  that  the  Courts  will  be  unwilling  to  grant 
prohibition  in  any  matters  which  can  be  corrected  on  appeal  ('). 

(!)  3  P.  &  D.  483. 

(2)  3  A.  &  E.  724  ;  Ex  parte  Story,  22  L.  J.  Ex.  340. 

(3)  4  Q.  B.  D.  732  ;  G  App.  Cas.'440. 
(*)  C  App.  Cas.  443. 

(5)  21  Q.  B.  D.  533. 

(°)  (1894)  1  Q.  B.  552 ;  63  L.  J.  Q.  B.  475. 

(7)  Broad  v.  Perkins,  supra  ;  see  also  R.  v.  Commissioners  of  Taxes,  (1901)  2  K.  B. 
880. 
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Even  the  fact  that  there  is  no  remedy  by  appeal  does  not  neces- 
sarily make  it  a  matter  f or prohibition  (l). 

The  writ  of  prohibition  lies  to  any  interior  Court.  The  follow- 
ing are  the  Courts  which  have  been  chiefly  interfered  with  : — 

Criminal  Courts : — 

A  prohibition  lies  to  a  Court  of  criminal,  no  less  than  to  one  of 
civil,  jurisdiction  (2). 

Quarter  Sessions : — 

It  has  been  issued  to  Quarter  Sessions  to  stay  further  proceed- 
ings on  an  appeal  which  had  not  been  commenced  within  the 
time  limited  by  statute  (:i) . 

Petty  Sessions : — 

It  has  been  granted  to  Justices  out  of  sessions  to  prohibit  pro- 
ceedings upon  a  conviction  under  43  Eliz.  c.  7,  s.  31,  for  cutting 
down  trees  (4)  :  to  prohibit  proceedings  in  a  salvage  case  (6). 

Licensing  Justices : — 

To  Licensing  Justices  sitting  at  the  General  Annual  Licensing 
Meeting  (6). 

The  writ  was  also  granted  in  a  case  under  the  Weights  and 
Measures  Act,  1878  (41  &  42  Vict.  c.  49),  where  a  postmaster  used 
defective  weights,  the  weights  in  question  being  supplied  by  the 
Post  Office,  and  consequently  the  property  of  the  Crown  (7). 

The  Ecclesiastical  Courts  : — 

The  interference  by  the  temporal  Courts  with  cases  in  the 
Ecclesiastical  Courts  dates  from  a  very  early  period.  It  would  be 
out  of  the  province  of  this  book  to  deal  fully  with  the  constant 
struggles  between  the  temporal  and  the  Ecclesiastical  Courts. 

The  following  are  the  general  principles  which  seem  to  justify 
the  interference  of  the  temporal  Courts  : — 

1.  Where  the  original  subject-matter  of  the  cause  itself  is 
undoubtedly  without  the  jurisdiction  (8). 

0)  R.  v.  lord  Mayor  of  London,  62  L.  J.  Q.  B.  589  ;  69  L.  T.  721. 

(>)  Pomfrays  Case,  Litt.  103 ;  R.  v.  Herford,  3  El.  &  El.  115 ;  29  L.  J.  Q.  B.  249  ; 
cf .  In  re  The  Briton  Medical  life  Association,  39  Ch.  D.  61. 

(a)  Pomfray's  Case,  Litt.  163  :  Ex  parte  Overseers  of  Tiverton,  L.  R.  6  C.  P.  245; 
40  L.  J.C.  P.  201  :  /'.  v.  Middlesex  J  J.,  45  .r.  P.  327,  420  ;  Liverpool  Gas  Co.  v. 
Juerton,  L.  R.  6  C.  P.  414  ;  40  L  J.  M.  C.  104  ;  R.  v.  Loudon  JJ.,  (1893)  2  Q.  B. 
476  ;  (59  L.  T.  439  ;   10  T.  L.  R.  645. 

(4)  R.  v.  Burnaby,  1  Ld.  Raym.  900  ;  but  sec  R.  v.  Biggins,  8  Q.  B.  149,  n. 

(5J  R.  v.  Vim  ill  and  another,  Ex  parte  Parker,  27  A\>v.  L875  :  see  also  R.  v.  Farrant 
(interested  justices:,  20  Q.  B.  I>.  58  :  57  L.  T.  280  ;  see  also  R.  v.  Longe,  66  L.  J. 
Q.  B.  278,  judgment  of  Wright,  J.  ;  and  R.  v.  Bromh  y  ./,/.,  38  W.  R.  253. 

(6)  R.  v.  Tolhurst,  (1905)  2  K.  B.  47S  ;  74  L.  J.  K.  B.  652;  93  L.  T.  76;  53 
"W.  R.  619  ;   69  J.  P.  308  ;   21  T.  L.  R.  533. 

(7)  In  re  Nicholls,  6  T.  L.  R.  106  ;  S.  C,  sub  now.  R.  v.  Bromley  JJ.,  62  L.  T. 
114  ;  sub  nom.  R.  v.  Kent  JJ.,  24  Q.  B.  D.  181  ;  59  L.  J.  M.  C.  51. 

(8)  Rickets  v.  Bodenham,  4   A.   &  E.  483:    Burder  \.    Veley,    12  A.  &  E.   256; 
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2.  Where  the  matter  is  within  the  ecclesiastical  jurisdiction, 

but  the  party  would  receive  some  wrong  or  injury  or 
be  deprived  of  some  benefit  to  which  the  common 
or  statute  law  would  have  entitled  him  (1). 

3.  Where  a  collateral  matter  arises  which   is   not  properly 

within  the  jurisdiction,  the  Ecclesiastical  Court  is  bound 
to  decide  it  according  to  the  rules  of  the  common  law, 
else  the  temporal  Court  will  interfere  (2) . 

4.  Where  the  spiritual  Court  takes  upon  itself  the  construction 

of  the  statute  law  and  decides  contrary  to  the  con- 
struction which  would  be  put  upon  the  statute  by  the 
temporal  Courts  (3) . 

5.  But  in  the  absence  of  any  statute  regulating  the  procedure 

of  the  Ecclesiastical  Court,  the  Court  will  refuse  to 
interfere  to  correct  an  alleged  error,  unless  the  error 
involves  the  doing  of  something  "  contrary  to  the 
general  laws  of  the  land"  or  is  "so  vicious  as  to  violate 
some  fundamental  principle  of  justice  "  (4). 
The  Mayor's  Court  of  the  City  of  London :—  cw^0^ 

The  Mayor's  Court  is  an  inferior  Court,  and  prohibition  lies  for 

any  excess  of   jurisdiction^).     The  jurisdiction  of   the  Mayor's 

Court  is  regulated  by  the  Mayor's  Court  Procedure  Act,  1857. 

This  Act,  while  enlarging  the  jurisdiction  of  the  Court,  has  been 

held  (6)  to  take  away  by  implication  the  right  to  prohibition  in 

cases  within  the  12th  section  ('). 

The  loth  section  (s)  has  been  held  only  to  apply  to  the  procedure 

in  the  Mayor's  Court  itself,  and  not  to  interfere  with  the  parties' 

right  to  the  writ  (9) . 

Hudson  v.  Tooth,  3  Q.  B.  D.  46  ;  Sergeant  v.  Dale,  2  Q.  B.  D.  558  ;  7?.  v.  Tristram, 
(1902)  1  K.  B.  SIC. 

(!)  Burder  v.  Yeley,  12  A.  &  E.  Gil  ;  Ex  parte  Smith,  3  A.  &  E.  724  :  Martin  x. 
Mackonochie,  3  Q.  B.  D.  739. 

(3)  Burder  v.  Veley,  supra. 

(3)  Gould  y.  Gapper,  5  East,  562  ;  Ex  parte  Smith,  3  A.  &  E.  724  ;  cf.  also  the 
judgment  of  Lord  Blackburn  in  Mackonochie  v.  Lord  Penzance,  6  App.  Cas.  444. 

(4)  Per  Thesiger,  L.J.,  Martin  v.  Mackonochie,  4  Q.  B.  D.  732. 
(•"')  Mayor,  §c.  of  London  v.  Cox,  L.  R.  2  E.  &  Ir.  App.  256. 

(«)  Eawes  v.  Paoeley,  1  C.  P.  D.  418  ;  46  L.  J.  C.  P.  18  ;  34  L.  T.  S36. 

(7)  20  &  21  Vict.  c.  clvii.  S.  12.  "Where  the  debt  or  damage  claimed  in  any 
action  shall  not  exceed  the  sum  of  50/.,  no  pleas  to  the  jurisdiction  shall  bo 
allowed,  provided  the  defendant  or  one  of  the  defendants  shall  dwell  or  carry 
on  busine-s  within  the  City  of  London  or  the  liberties  thereof  at  the  time  of  the  action 
brought,  or  provided  the  defendant  or  one  of  the  defendants  shall  have  dwelt  or 
carried  on  business  at  some  time  within  six  months  next  before  the  time  of  the 
action  brought,  or  if  the  cause  of  action,  either  wholly  or  in  part,  arose  therein.'" 

(8)  S.  15.  "No  defendant  shall  be  permitted  to  object  to  the  jurisdiction  of  the 
Court  in  or  by  any  proceeding  whatsoever,  except  by  plea." 

(9)  Jacobs  v.  Brett,  L.  R.  20  Eq.  1. 
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Shall  dwell 
'  i  carry  on 
business. 


Cause  of 
action. 


If  the  amount  in  dispute  be  under  ;j(»/.,  and  none  of  the  con- 
ditions e\i>l  that  arc  mentioned  in  the  1-th  section,  prohibition 
may  still  issue.  Before  the  statu!'',  the  jurisdiction  in  all  cases 
could  be  questioned  on  prohibition.  By  the  statute,  the  legislature 
took  away  the  right  to  prohibition  in  cases  within  s.  12;  leaving 
the  right  still  existent  in  all  other  cases.  This  appears  to  be  the 
combined  effect  of  ss.  12  and  15  (l),  "Shall  dwell  or  carry  on 
business,"  or  "  shall  have  dwelt  or  carried  on  business." 

A  joint-stock  company  carries  on  business  where  its  place  of 
incorporation  is,  and  where  the  governing  body  and  shareholders 
meet,  for  the  purpose  of  conducting  the  business  (2). 

A  railway  company  carries  on  its  business  at  its  principal  station, 
and  not  at  any  intermediate  station  (3). 

A  clerk  or  servant  employed  in  business  within  the  City  of 
London  does  not  "carry  on  business"  within  the  Act.  The 
business  must  be  some  business  in  which  he  has  control,  or  acts  as 
one  of  the  partners  engaged  in  it  (4). 

"  Cause  of  action  wholly  or  in  part." 

In  Jackson  v.  Spitted  (5)  (which  was  a  case  under  the  Common 
Law  Procedure  Act),  Brett,  J.,  defines  cause  of  action  as  the  act 
on  the  part  of  the  defendant  that  gives  the  plaintiff  his  cause  of 
complaint. 

In  Gold  v.  Turner  (G)  a  prohibition  was  granted,  where  a 
material  part  of  the  cause  of  action — viz.,  the  order  for  the  goods 
and  agreement  as  to  price — arose  outside  the  jurisdiction  of  the 
Court. 

In  Cook  v.  Gill  (')  it  was  defined  to  mean  every  fact  which  is 
material  to  be  proved  to  entitle  the  plaintiff  to  succeed — every 
fact  the  defendant  would  have  a  right  to  traverse.  This  definition 
has  since  been  held  to  cover  an  assignment  of  a  debt — the  assign- 
ment taking  place  in  the  City  of  London  (8)  :  Fry,  L.J.,  saying, 


('■  Kawes  v.  Paveley,  1  C.  P.  D.  418  ;  46  L.  J.  C.  P.  18  ;  34  L.  T.  8:; 5 
per  Jessel,  M.R.,  Jacobs  v.  Brett,  L.  R.  20  Eq.  at  p.  7. 

(2)  Calcutta  Jute  Mills  v.  Nicholson,  1  Ex.  D.  145  ;  45  L.  J.  Ex.  821  ; 
27->. 


32  L.  J.  Q.  B.  318  ;   11  W.  R.  884 
780  ;  22  Q.  B.  D.  (C.  A.)  1 ;  57  L 


(3)  Brown  v.  L.  §  N.  W.  Rail.  Co. 
v.  S.  E.  Rail.  Co.,  3  C.  P.  D.  18. 

1     Lewis  v.  Graham,  20  Q.  B.  D 
370  ;  59  L.  T.  35  ;  30  W.  R.  574. 

(3)  L.  R.  5  C.  P.   552  ;   39  L.  J.   C.  P.   321  :  approved  by  all  the  j 
<  v.  Weldon,  L.  R.  10  C.  P.  47  ;  44  L.  J.  O.  P.  04  ;  31  L.  T.  683. 
(6)  L.  R.  10  C.  P.  151 ;  23  W.  R.  732 ;  Alderton  v.  Archer,  14  Q.  B.  D. 
(■)  L.  R.  8  C.  P.  107  ;  42  L.  J.  C.  P.  98. 
(»)  Ready.  Brown,  22  Q.  B.  D.  129. 


;  cf.  also 
35  L.  T. 
;  Taillt  ur 
J.  Q.  B. 


PROHIBITION.  261 

"  everything  which,  if  not  proved,  gives  the  defendant  an  imme- 
diate right  to  judgment  must  be  part  of  the  cause  of  action." 

An  offer  or  acceptance  posted  outside  and  delivered  within  the  By  corre- 
city  is  sufficient  to  give  jurisdiction  (1). 

The  same  reasoning  was  applied  to  an  offer  transmitted  by  postal 
telegraph  from  without  the  city,  and  accepted  by  telegram  within 
the  city  (2). 

A  material  part  of  the  contract  arises  where  the  latter  is  to  be 
performed  (3). 

An  account  stated  within  the  city  is  sufficient  (4). 

County  Courts  : —  To  County 

The  jurisdiction  of  all  County  Courts,  apart  from  the  provisions 
of  special  Acts,  is  now  contained  in  the  County  Courts  Consolidation 
Act,  1888  (51  &  52  Vict.  c.  43),  the  County  Courts  Act,  1903 
(3  Edw.  VII.  c.  42),  and  the  Kules  framed  under  s.  164  of  the 
former  Act. 

A  prohibition  will  be  granted  to  a  County  Court  in  any  case  in 
which  it  exceeds  the  jurisdiction  given  by  the  several  statutes  by 
which  it  is  governed,  or  takes  upon  itself  the  cognizance  of  any 
action  of  ejectment  in  which  the  value  or  rent  exceeds  100/.,  or  of 
any  action  in  which  the  title  to  any  corporeal  or  incorporeal  here- 
ditaments (5)  of  which  the  value  or  rent  exceeds  100/.,  or  to  any 
easement  or  licence  where  the  value  or  rent  of  the  dominant  or 
servient  tenement  exceeds  100/.,  or  where  any  toll,  fair,  or  market 
or  franchise  is  in  question,  or  (except  where  such  a  case  is  sent  for 
trial  from  the  High  Court)  for  any  libel  or  slander,  seduction,  or 
breach  of  promise  of  marriage.  Or  if  a  plaint  be  entered  under 
the  common  law  jurisdiction,  claiming  more  than  100/.  for  the 
whole  or  part  of  the  unliquidated  balance  of  a  partnership  account, 
or  for  a  distributive  share  of  personal  estate  under  an  intestacy,  or 
of  any  legacy  under  a  will,  or  if  at  the  trial,  after  notice  of  objec- 
tion pursuant  to  Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  s.  18, 
the  judge  entertains  a  counterclaim,  not  within  the  local  jurisdic- 
tion of  the  Court,  further  than  he  is  justified  in  doing  under 
ss.  89  and  90  of  the  Judicature  Act,   1873,  to  defeat  or  counter- 

(!)   Taylor  v.  Jones,  1  C.  P.  D.  87  ;  45  L.  J.  C.  P.   110  ;  34  L.  T.  131  ;  Hams' 
Case,  L.  E,.  7  Ch.  587. 

(2)  Coioan  v.  O'Connor,  20  Q.  B.  D.  640. 

(3)  Smith  v.  Hudson,  6  B.  &  S.  431  ;  34  L.  J.  Q.  B.  145. 

(4)  Taylor  v.  Nicholls,  1  C.  P.  D.  242 ;  45  L.  J.  C.  P.  455  ;  24  W.  R.  673  ;  Enana 
v.  Nicholson,  32  L.  T.  778. 

(5)  Which  has  been  held  to  include  leasehold  interests.     TomMns  v.  Jones,   22 
Q.  B.  D.  599. 

S.M.  S 
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balance  the  plaintiff's  claim  (l) ;  or  if,  in  any  of  tho  special  subjects 
of  jurisdiction  (2)  or  in  any  equity  action  or  matter  the  Court 
exceeds  the  jurisdiction  given  to  it ;  unless  the  defendant  has 
consented  before  plaint  entered  or  consents  at  the  hearing  to  give 
the  Court  jurisdiction  (3). 

County  Courts  exercising  jurisdiction  under  the  Companies 
(Winding-Up)  Act,  1890  (53  &  54  Yict.  c.  67),  are  on  the  same 
footing  as  the  High  Court,  and  therefore  prohibition  does  not 
lie  (4)  ;  nor  does  it  lie  where  the  County  Court  judge  is  exercising 
bankruptcy  jurisdiction  (5)  ;  but  it  does  lie  where  the  County 
Court  judge  is  acting  in  his  judicial  capacity,  but  under  a  special 
Act,  although  the  special  Act  provides  that  he  is  to  hear  as  if  he 
were  an  arbitrator.  If  he  were  acting  as  an  arbitrator  only  pro- 
hibition would  not  lie  (6). 

Prohibition  has  been  issued  to  the  Mayor  and  Corporation  of 
Liverpool  to  prevent  the  Court  of  Passage  from  further  proceeding 
on  an  order  made  by  the  registrar,  which  was  ultra  vires  ("). 

Salford  Hundred  Court : — 

The  jurisdiction  of  the  Court  is  contained  in  31  &  -Y2  Vict. 
c.  cxxx.,  and  a  defendant  must  plead  to  the  jurisdiction  in  the  Court 
below,  else  it  will  have  jurisdiction  over  the  case  (s). 

The  Local  Government  Board  : — 

It  would  appear  from  the  opinion  of  Lord  Esher,  M."R.,  in  Reg. 
v.  The  Local  Government  Board  (9),  that  a  prohibition  might  issue 
against  the  Board  under  certain  circumstances. 

It  does  not  issue  to  Board  of  Trade  or  its  inspector  under  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  56  and  57  (10). 

It  lies  to  the  Commissioners  of  Taxes  if  they  act  without  juris- 
diction (n). 

(!)  Dams  v.  The  Flagstaff  Silver  Mining  Co.,  3  C.  P.  I).  228. 

(2)  Such  as  under  the  Bill  of  Exchange  Act,  1855  ;  The  Employers'  Liability- 
Act,  1880  ;  The  Friendly  Societies  Acts,  &c.  ;  Jones  v.  Slee,  32  Ch.  D.  585. 

(3)  County  Courts  Annual  Practice,  1906;  see  also  M'lntosh  v.  Simpson,  (1901) 
1  Q.  B.  487  ;  Lumley  v.  Osborn,  (1901)  1  Q.  B.  532. 

(i)  Re  New  Par  Consols,  67  L.  J.  Q.  B.  598  ;  (1898)  1  Q.  B    669  ;   78  L.  T.  312. 

(5)  R.  v.  Northallerton  <\,„„hi  Court  Judge,  (1898)  2  Q.  B.  680;  68  L.  J.  Q.  B.  24. 

(6)  National  Tehphone  Co.  v.  Tunbridge  Wells  Corporation,  83  L.  T.  525,  per 
Channell,  J. 

(')  R.  v.  Mayor  of  Liv,  rpool,  is  Q.  B.  D.  510  ;  51  L.  T.  314. 

(8)  Chadwich  v.  Ball,  14  Q.  B.  D.  855;  Payne  v.  Hogg,  (1900)  2  Q.  B.  43;  82 
L.  T.  584. 

Sect.  7.  "No  defendant  shall  be  permitted  to  object  to  the  jurisdiction  of  the 
Court  otherwise  than  by  special  plea,  and  if  the  want  of  jurisdiction  be  not  so 
pleaded,  tne  Court  tdiall  have  jurisdiction  for  all  purposes." 

(9)  10  Q.  B.  D.  at  p.  321;  cf.  Kingsdoun  Commissioners,  Ex  parte,  18  L.  R.  Ir. 
509  ;  but  see  Re  Grosvenor  and  West  End  J!.  Hotel  Co.,  76  L.  T.  337. 

(10)  Re  Grosvenor  and  West  End  R.  Hotel,  supra. 

(")  R.  v.  General  Commissioners  of  Taxes  for  Clerkenwell,  (1901)  2  K.  B.  879. 
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To  the  Comptroller- General,  cf.  In  re  II«U{X). 

m-ji       n  •      •  To  Tithe 

lithe  Commissioners  : —  Commis- 

Prohibitions  have  been  granted  against  Tithe  Commissioners  (2) .  tsioners. 
The  Bailway  and  Canal  Commissioners'  Court :—  2dc£3f7 

This  Court  was  constituted  by  the  Kailway  and  Canal  Traffic  Commis- 
Act,  1888,  and   by  s.   17,  sub-s.  6,  it  is  enacted  that  no  order 
or  proceeding  of  the  Commissioners  shall  be  questioned  or  reviewed, 
restrained  or  removed  by  prohibition. 

Courts  Martial :—  To  Courts 

A  writ  of  prohibition  was  applied  for  to  restrain  the  execution 
of  a  sentence  imposed  by  a  court  martial  (the  point  as  to  whether 
a  writ  could  go  or  not  not  being  raised)  (3),  but  it  was  refused  in 
In  re  Poe  (4),  where  the  sentence  had  been  pronounced  and  ratified 
by  the  King  and  carried  into  execution,  the  Court  being  functus 
officio. 

County  Councils  : —  To  County 

It  is  doubtful  whether  a  prohibition  lies  to  a  County  Council,  in 
a  case  where  they  have  no  power  to  make  an  order,  or  whether 
they  are  such  a  body  who  ought  to  be  prohibited.  {Per  Lord 
Esher,  M.E.,  in  R.  v.  The  London  County  Council  (5).) 

To  Coroners  : —  To  Coroners. 

A  writ  was  granted  against  the  Coroner  of  Manchester  to 
restrain  him  from  holding  an  inquest  as  to  the  origin  of  a  fire  (6), 
he  having  no  jurisdiction  to  do  so. 


Practice. 

According  to  Blackstone  (')  "  a  prohibition  is  a  writ  issuing  Whence 
properly  only  out  of  the  Court  of  King's  Bench,  being  the  King's  lssumg- 
prerogative  writ;  but,  for  the  furtherance  of  justice,  it  may  now 
also  be  had  in  some  cases  out  of  the  Court  of  Chancery,  Common 
Pleas,  or  Exchequer."  Since  the  Judicature  Acts,  the  jurisdiction 
to  grant  the  wrrit  is  common  to  all  the  judges  of  thePIigh  Court  (8). 
It  also  issues  from  the  Petty  Bag  in  Chancery.     (See  infra,  p.  266.) 

(')  21  Q.  B.  D.  137  ;  57  L.  J.  Q.  B.  494 :  59  L.  T.  37. 

(2)  lie  Crosby -upon- Eden,   13  Q.  B.   76  ;  cf.  also  Me  Appledore  Tithe  Commissioners, 

8  Q.  B.  139. 

(:i)  Grant  v.  Gould,  2  H.  Bl.  G9. 

(4)  5  B.  &  Ad.  681  ;   19  L.  J.  Q.  B.  379. 

("•;  (1893)  2  Q.  B.  454—459 ;  G9  L.  T.  580 ;  63  L.  J.  Q.  B.  4. 

(6)  R.  v.  Herford,  3  El.  &  El.  115  ;   29  L.  J.  Q.  B.  249. 

(?)  Vol.  iii.  p.  112. 

(8)  See  It.  v.  County  of  London  JJ.  and  London  County  Council,  (1894)  1  Q.  B.  453  ; 

9  K.  202 ;  63  L.  J.  Q.  B.  474  ;  70  L.  T.  152  ;  58  J.  P.  495. 

s2 
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A  judge  of  the  Admiralty  Court  has  jurisdiction,  being  a  judge 
of  the  High  Court,  to  grant  prohibition  ('),  and  it  is  sometimes 
granted  in  the  Chancery  Division  (2). 
Time.  Application  for  a  prohibition  should  be  made  as  soon  as  an 

inferior  Court  has  taken  any  step  in  any  proceeding  in  which  it 
has  no  jurisdiction.  If  the  matter  is  one  in  which  the  inferior 
Court  has  jurisdiction,  then  it  .should  be  applied  for  as  soon  as 
some  point  is  raised  during  the  trial  which  the  Court  has  no 
jurisdiction  to  try.  And  in  cases  to  which  the  Public  Authorities 
Protection  Act,  1893,  applies,  regard  must  be  had  to  the  limit  of 
six  months  imposed  by  that  Act. 

Although  the  application  may  be  made  before  the  case  has  been 
heard  in  the  inferior  Court  (3)  it  may  be  made  too  soon,  as  where 
several  matters  are  pending  in  a  suit  before  an  inferior  Court, 
some  of  which  are  within  its  jurisdiction.  In  such  a  case  the 
superior  Court  will  not  assume  that  the  inferior  Court  will  exceed 
its  jurisdiction  (4). 

On  the  other  hand,  it  may  be  made  too  late,  as  by  postponing 
the  application  until  some  time  after  verdict,  judgment  and  sen- 
tence (5),  but  it  cannot  be  too  late  so  long  as  there  is  something  to 
operate  upon  (G) . 

Where  a  party  has  had  no  opportunity  of  applying  for  a  pro- 
hibition before  the  Court  below  has  delivered  judgment,  a  prohibi- 
tion may  issue  ('). 

As  a  general  rule,  a  prohibition  will  only  be  granted  after 
judgment  where  the  want  or  excess  of  jurisdiction  is  apparent  on 
the  face  of  the  proceedings  (8),  and  certainly  not  where  the  inferior 
Court  has  jurisdiction  over  the  subject-matter  and  there  is  an 
appeal  (9),  but  where  there  are  no  pleadings,  it  is  sufficient  if 
objection  to  the  jurisdiction  has  been  taken  in  the  Court  below  (Ul). 
By  -whom.  The  application  may  be  made  not  only  by  any  of  the  parties  to 


Before  case 
heard. 
May  be  too 
soon. 


Or  too  late. 


After 
judgment. 


(*)   The  Receptee,  Gordon  v.  Francis,  (1893)  P.  255. 

(2)  Jones  v.  Slee,  32  Ch.  D.  585  ;    Briton,  $e.  Life  Association,  In  re,  39  Cli.  D.  61. 
(J)  Sewell  v.  Jones,  1  L.  M.  &  P.  525  ;  19  L.  J.  Q.  B.  372  :    Wadsworth  v.  Queen  of 
Spain,  20  L.  J.  Q.  B.  488.' 

(4)  Eallack  v.  Cambridge,  1  Q.  B.  593  ;  11.  v.  Tteiss,  L.  R.  4  Q.  B.  407  ;  and  see 
Skipton,  <\v.  Son/,  v.  Prince,  33  L.  J.  Q.  B.  323. 

(5)  Benton  v.  Marshall,  32  L.  J.  Ex.  89 ;  Me  Foe,  5  B.  &  Ad.  687. 

(6)  Per  Wright,  J.,  in  In  re  London  Scottish  Permanent  Building  Socy.,  63  L.  J. 
Q.  B.  at  p.  114. 

(7)  Per  Lush,  J.,  Sergeant  v.  Pale,  2  Q.  B.  D.  558. 

(8)  Com.  Dig.,  Prohibition,  D.  ;  Bug  gin  v.  Bennett,  4  Burr.  2035;  Ex  parte  Cowan, 
3  B.  &  Aid.  129  ;  Roberts  v.  Humby,  3  M.  &  W.  122. 

See  Barker  v.  Palmar,  8  Q,.  B.  I).  9  ;  51  L.  J.  Q.  B.  110. 
(10)   Thompson  v.  Ingham,   11    Q.  B.   710;  Marsden  v.    Wardle,   3  E.  &  B.  695; 
23  L.  J.  Q.  B.  263. 
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the  proceeding  sought  to  be  prohibited,  but  also  by  a  stranger  (J).  [  R.  70  ] 
It  has  been  made  by  a  foreigner  resident  abroad.  Applications 
by  strangers  have  not  been  encouraged  in  recent  times,  and  since 
the  decision  of  the  Court  of  Appeal  in  Broad  v.  Perkins  (2)  it  is 
submitted  that  they  would  have  to  make  out  a  very  strong  case 
indeed  in  order  to  obtain  the  writ. 

The  application  is  generally  made  against  the  other  party  to  the  Against 
suit  as  well  as  against  the  Court. 

R.  70.  An  application  for  a  writ  of  prohibition  on  the  Crown  The  appli- 

...  .  cation. 

side  shall  be  made  by  motion  to  a  Divisional  Court  during  the 

sittings  for  an  order  nisi  in  all  criminal  matters  and  in  vacation  by      [  r.  81  ] 

summons  before  a  judge  at  Chambers,  and  in  civil  proceedings  on 

the  Crown  side  by  motion  for  an  order  nisi  or  by  summons  before 

a  judge  at  Chambers. 

This  Rule  only  deals  with  applications  on  the  Crown  side,  but  When  from 
how  to  differentiate  between  the  particular  class  of  cases  which  Crown  side. 
conies  within  this  category  and  those  which  do  not  is  not  in  all 
cases  an  easy  matter.  Referring  back  to  the  practice  which  existed 
in  the  old  Court  of  King's  Bench  before  the  time  of  the  present 
Judicature  Acts,  the  writ  issued  from  the  Crown  side  when  the 
proceedings  below  were  of  a  criminal  nature,  and  in  all  matters 
connected  with  the  duty  of  magistrates  or  in  which  the  Crown  had 
interest  or  concern,  but  now,  by  arrangement,  all  applications  in 
the  King's  Bench  Division  for  prohibitions  are  dealt  with  in  the 
Crown  Office ;  this  arrangement,  however,  does  not  necessarily 
place  all  such  applications  under  the  control  of  the  Crown  Office 
Rules  (3). 

But  the  practice  in  the  King's  Bench  Division  may  be  shortly 
stated  to  be  this  : 

In  all  cases  other  than  under  the  County  Courts  Act,  1888  (with 
regard  to  which  see  later  on),  the  application  may  be  made  either  to  a 
Divisional  Court  or  to  a  judge  in  Chambers,  except  that  in  relation 
to  criminal  matters  the  application  during  the  sittings  must  be  made 
to  a  Divisional  Court.  When  made  to  a  Divisional  Court,  if  not  in 
relation  to  a  County  Court,  the  application  must  be  for  an  order 
nisi ;  and  in  all  matters  in  Chambers  by  summons  to  show  cause, 
which,  however,  must  not  be  issued  without  the  leave  of  a  judge 
being  first  obtained.     (R.  266,  p.  390.) 

When  the  application  is  made  to  a  Divisional  Court  as  above  To  Divisional 
shown,  in  matters  other  than  County  Court  matters,  for  an  order  to  Court. 
show  cause,  the  procedure  is,  with  some  few  exceptions  (such  as  not 
being  necessary  to  have  an  affidavit  by  the  applicant,  stating  at 

(')  Be  Saber  v.  Queen  of  Portugal,  17  Q.  B.  171  ;  and  see  Worthington  v.  Jeffries, 
L.  R.  10  C.  P.  379. 

(2)  21  Q.  B.  D.  533,  C.  A. ;  57  L.  J.  Q.  B.  638  ;  60  L.  T.  8. 

(3)  See  R.  v.  London  J  J.  and  London  County  Council,  (1894)  1  Q.  B.  453 ;  63  L.  J.  Q.  B. 
474  ;  70  L.  T.  152  ;  58  J.  P.  495. 
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[  R.  71  ]  wlio.se  instance  such  application  is  made  (11.  65,  p.  2  13)  ),  very  much 

—       the  same  as  on  applying  for  a  writ  of  mandamus,  as  to  which  see 
ante,  p.  219  et  seq. 
Affidavit.  The   application    must   be   supported  by  an    affidavit   succinctly 

stating  the  reasons  for  the  application,  and  setting  out  shortly 
and  clearly  the  facts  relied  on.  It  must  bo  entitled  only  "In 
the    High    Court   of  Justice,    King's    Bench     Division."      (B.    6, 

P-HO-)  .     ,    .    , 

Summons.  The  leave   of  a  judge  to  issue  a  summons  is  obtained  upon  an 

ex  part?  application,  and  will  bo  given  by  endorsing  the  affidavit. 
The  summons  must  be  issued  from  the  Crown  Office  as  in  other  cases 
on  the  Crown  side  (see  E.  265,  266,  p.  390),  entered  in  the  judge's 
list,  and  served  upon  all  the  parties  to  whom  it  is  directed. 

Master— no  A  master  has  no  jurisdiction  to  deal  with  matters  of  prohibition 

jurisdiction,  (K.  S.  C.  Ord.  LIV.  r.  12  (r/)). 

For  applications  against  County  Courts,  see  next  pa 


Order  in  first 
instance. 
[  B.  82  ] 

Petty  Bag. 


Pleading-  in 
prohibition. 


R.  71.  The  order  may  be  made  absolute  ex  parte  in  the  first 
instance  on  special  circumstances  being  shown,  in  the  discretion  of 
the  Court  or  judge. 

The  writ  also  issues  from  the  Petty  Bag  in  Chancery  (2)  on  a  mere 
formal  affidavit,  stating  that  there  is  no  cause  of  action  within  the 
jurisdiction  of  the  inferior  Court  (without  any  application  to  a  Court 
or  a  judge).  A  writ  so  issued  might,  before  the  Judicature  Acts, 
have  been  set  aside  by  any  one  of  the  superior  Courts  if  wrongly 
obtained  (:i),  and,  since  the  Judicature  Acts,  by  a  judge  at  Chambers(*). 

But  this  procedure  has  been  practically  abolished  (5)  though  the 
jurisdiction  still  remains. 

Upon  the  motion  to  make  the  order  nisi  absolute,  the  Court  may, 
if  further  discussion  be  deemed  desirable,  direct  the  order  nisi  to  be 
enlarged,  and  give  the  parties  leave  to  plead  in  prohibition  (c) ;  but 
if  the  Court  feel  no  doubt,  they  will  make  the  order  absolute  without 
adopting  that  course  ('). 


(>)  See  also  Re  Evans,  2  D.  N.  S.  410  ;  but  cf.  Wallace  v.  Allen,  44  L.  J.  C.  P. 
351. 

(2)  The  duties  of  the  Clerk  of  the  Petty  Bag  Office  are  now  performed  in  the 
Crown  Office  :  see  p.  9. 

(3)  See  Daniell's  Ch.  P.  6th  ed.  p.  1644  ;  Baddeley  v.  Denton,  1  L.  M.  k  P.  172  ; 
4  Exch.  508 ;  also  Jacobs  v.  Brett,  L.  P.  20  Eq.  1  ;  32  L.  T.  522. 

(';  Amstellv.  Lesser,  16  Q.  B.  O.  187. 

(5)  "  The  Master  of  the  Polls  desires  that  in  future  no  writ  of  prohibition  to  an 
intt  rior  Court  shall  be  issued  from  the  Petty  Bag  Office  without  the  previous  per- 
sonal authority  of  the  Master  of  the  Polls. 

"  The  authority  will  not  be  granted  on  summons  or  hearing,  but  on  an  affidavit 
to  be  left  at  the  Petty  Bag  Office  setting  forth  the  circumstances  of  the  case,  the 
alleged  want  or  excess  of  jurisdiction,  and  the  urgency  of  the  matter. 

"  No  such  application  will  be  entertained  whilst  there  is  a  Court  or  judge  of  the 
High  Court  sitting,  to  whom  the  application  can  be  immediately  made. 

'•'21  December,  1885.  "Eshee,  M.R." 

(G)  As,  however,  there  is  now  an  appeal,  the  proceeding  by  pleadings  is  seldom 
resorted  to.  See  Toomer  v.  L.  C.  8;  D.  Rail.,  2  Ex.  D.  at  p.  458;  Sergeant  v.  Dale, 
2  Q.  B.  D.  at  p.  568  ;  Martin  v.  Mackonochie,  3  Q.  B.  D.  at  p.  783. 

{')  Re  Dean  of  York,  2  Q.  B.  40. 


TO  COUNTY  COURTS.  267 

[  R.  126  ] 
(D.) — Pleading*  in  Prohibition. 

R.  126.  Where  pleadings  in  prohibition  are  ordered,  the  plead-  Pleadings  in 
ings  and  subsequent  proceedings,  including  judgment  and  assess-  pr° _  X^\ 
ment  of  damages,  if  any,  shall  be,  as  nearly  as  may  be,  the  same 
as  in  an  ordinary  action  for  damages  (1). 

The  judgment  will  be  for  the  plaintiff  or  defendant  that  the  writ  Judgment 
of  prohibition  do  or  do  not  issue  ('-),  or  should  not  the  judge  so  direct  flter  Pleau" 
upon  an  affidavit  stating  that  an  issue  has   been  joined  and  tried  in° 
and  judgment  obtained,  the  order  will  be  made  absolute  if  judgment 
be  for  the  plaintiff,  or  discharged  if  for  the  defendant. 

As  the  repealed  statute   1  Will.  IV.  c.  2f,  s.  1,  provided  for  the  Costswhen 
successful  party  having  the  costs  of  the  application  and  subsequent  pleadings, 
proceedings,  the  award  of  them  is  now  governed  by  R.  S.  C.  Ord. 
LXV.  r.  1,  and  are  in  the  discretion  of  the  Court,  unless  the  cause 
be  tried  with  a  jury,  when  they  follow  the  event,  unless  the  judge 
otherwise  orders. 

When  the  application  is  disposed  of,  without  pleadings,  the  order  Costs  when  no 
will  be  made  absolute  or  discharged  with  or  without  costs.     After  Pleaclm8's- 
considerable  doubt,  at  any  rate,  with  regard  to  proceedings  on  the 
Crown  side,  it  has  been  decided  that  the  Courts,  either  in  granting 
or  refusing  pi'ohibition,  have  jurisdiction  to  award  costs(3). 

It  is  not  clear  whether,  if  a  prohibition  be  issued  after  judgment  Restitution, 
and  execution,  a  writ  of  restitution  can  at  the  same  time  be  awarded 
to  enforce  repayment  (4). 


To  County  Courts. 

The  procedure  on  applying  for  writs  of  prohibition  to   County  To  County- 
Courts  being  specially  provided  for,  and  differing  in  some  respects  Courts, 
from  that  in  other  cases  above  detailed,  it  becomes  necessary  to  treat 
of  it  separately. 

It  is   governed  by  the   County  Courts  Act,  1888  (51  &  52  Vict. 
c.  43),  ss.  127,  128,  129,  130  &  132. 

By  s.  127,  any  judge  of  the  High  Court  may  grant  the  writ  as  Power  of 
well  during  the  sittings  as  in  vacation  (5).  single  judge. 

(!)  Cf.  R.  S.  C.  Ord.  LXVIII.  r.  3  ;  1  Will.  IV.  c.  21,  s.  1,  which,  however,  has 
been  repealed  by  S.  L.  R.  Act  (46  &  47  Vict.  c.  49,  and  54  &  55  Vict.  c.  67). 

(-)  See  Stileman-Gibbardv.  Wilkinson,  (1897)  1  Q.  B.  749;  66  L.  J.  Q.  B.  215. 

(:!)  Reg.  v.  J  J.  of  County  of  London  and  London  Count//  Council,  (1894)  1  Q.  B.  453  ; 
63  L.  J.  Q.  B.  301  ;  70  L.  T.  148. 

(4)  See  Denton  v.  Marshall,  32  L.  J.  Ex.  89  ;  1  H.  &  C.  654  ;  Roberts  v.  Humby, 
3  M.  &  W.  120 ;  Marsden  v.  Wardle,  23  L.  J.  Q.  B.  263.  As  to  general  power  of 
Courts  to  enforce  restitution  by  order,  see  Rodger  and  others  v.  Comptoir  d' ' Escotopte 
de  Paris  (1871),  L.  R.  3  P.  C.  465  ;   24  L.  T.  111. 

(5)  Sect.  127.  It  shall  be  lawful  for  any  judge  of  the  High  Court,  as  well  during 
the  sittings  as  in  vacation,  to  hear  and  determine  applications  for  writs  of  prohibi- 
tion to  any  Court,  and  to  make  such  orders  for  the  issuing  of  such  writs  as  ought 
to  have  been  made  by  the  High  Court,  and  all  such  orders  so  made  by  any  such 
judge  of  the  High  Court  shall  have  the  same  force  and  effect  as  heretofore. 
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[  R.  126  ] 

To  be 

disposed 
of  without 
pleadings. 
Judge  not  to 
be  made  a 
party. 
To  bo  pro- 
ceeded with 
as  an  appeal. 


Stay. 


When  to  a 
Divisional 
Court. 


By  summons 
at  Chambers. 

Costs  of  day 
if  writ  not 
lodged  and 
notice  given. 


Sect.  128  provides  for  the  disposal  of  the  application  by  order, 
and  directs  that  no  pleadings  shall  bo  allowed;  that  the  judge  of 
the  County  Court  shall  not  be  made  a  party  to  the  application,  or  be 
heard,  or  be  liable  for  the  payment  of  the  costs  without  special 
order  of  a  judge  of  the  High  Court;  and  further  that  the  applica- 
tion shall  bo  proceeded  with  and  heard  in  the  same  manner  in  all 
respects  as  an  appeal,  and  that  notice  shall  be  served  on  the  parties 
only  ('). 

As  appeals  from  County  Courts  are  by  s.  4ri  of  the  Judicature 
Act,  1873,  directed  to  be  heard  by  Divisional  Courts  assigned  for 
that  purpose  by  Rules  of  Court,  and  pursuant  thereto,  R.  S.  C. 
Ord.  LIX.  r.  4,  assigns  them  to  Divisional  Courts  of  the  King's 
Bench  Division,  the  provision  in  s.  128  directing  that  the  applica- 
tion for  a  writ  of  prohibition  shall  be  proceeded  with  and  heard  in 
the  same  manner  in  all  respects  as  an  appeal,  appears  inconsistent 
with  s.  127,  giving  any  judge  of  the  High  Court  power  to  grant 
the  writ,  there  being  no  provision  for  a  single  judge  to  dispose  of 
appeals. 

By  s.  129  the  High  Court  or  a  judge  thereof  may  direct  a  stay 
of  proceedings  in  the  County  Court  until  the  determination  of  the 
application  (2). 

When  made  to  a  Divisional  Court,  the  application  must,  pursuant 
to  the  above  Rules,  be  made  upon  notice  of  motion,  and  as  s.  128 
directs  that  it  shall  be  proceeded  with  and  heard  in  the  same  manner 
in  all  respects  as  any  appeal  duly  brought  from  the  decision  of  a 
judge,  the  provisions  of  Ord.  LIX.  will,  so  far  as  applicable,  apply, 
as  to  which  see  title  "  Appeals  from  Inferior  Courts,"  post,  p.  414. 

This  will  not  obviate  the  necessity  for  an  affidavit.  (See  ante,  p.  266.) 

When  made  at  Chambers,  the  application  must  be  by  summons 
in  the  same  manner  as  before  stated  in  other  cases.  (See  ante,  p.  266.) 

By  s.  130,  if  the  writ  be  obtained  on  an  ex  parte  application,  it 
must  be  lodged  with  the  registrar,  and  notice  given  to  the  opposite 

(*)  Sect.  128.  "When  an  application  shall  be  made  to  the  High  Court  or  a  judge 
thereof  for  a  writ  of  prohibition  addressed  to  any  Court,  the  matter  shall  be  finally 
disposed  of  by  order,  and  no  declaration  or  further  proceedings  in  prohibition  shall 
be  allowed.  Upon  any  such  application  the  judge  of  the  Court  shall  not  be  served 
with  notice  thereof,  and  shall  not,  except  by  order  of  a  judge  of  the  High  Court, 
be  required  to  appear  or  be  heard  thereon,  and  shall  not,  except  by  such  order,  be 
liable  to  any  order  for  the  payment  of  the  costs  thereof ;  but  the  application  shall 
be  proceeded  with  and  heard  in  the  same  manner  in  all  respects  as  any  case  of  an 
appeal  duly  brought  from  a  decision  of  a  judge ;  and  notice  thereof  shall  be  given 
to  or  served  upon  the  same  parties  as  in  any  case  of  an  order  made  or  refused  by  a 
judge  in  a  matter  within  his  jurisdiction,  as  the  case  may  be. 

(2)  Sect.  129.  The  grant  by  the  High  Court,  or  by  any  judge  thereof,  of  an 
order  or  summons,  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to  aDy 
Court  shall,  if  the  High  C6urt  or  a  judge  thereof  so  direct,  operate  as  a  stay  of 
proceedings  in  the  action  or  matter  to  which  the  same  shall  relate,  until  the  deter- 
mination of  an  order  or  summons,  or  until  such  High  Court  or  judge  thereof  shall 
otherwise  order  ;  and  the  judge  shall  from  time  to  time  adjourn  the  trial  of  such 
action  or  matter  to  such  day  as  he  shall  think  fit,  until  such  determination  or  until 
such  order  be  made  ;  but  if  a  copy  of  such  order  or  summons  shall  not  be  served 
by  the  party  who  obtained  it  on  the  opposite  party  and  on  the  registrar  two  clear 
days  before  the  day  fixed  for  the  trial  of  the  action  or  matter,  the  judge  may,  in 
his  discretion,  order  the  party  who  obtained  the  order  or  summons  to  pay  all  the 
costs  of  the  day,  or  so  much  thereof  as  he  may  think  fit,  unless  the  High  Court  or 
a  judge  thereof  shall  have  made  some  order  respecting  such  costs.  Cf.  R.  S.  C. 
Ord.  LIX.  r.  14,  p.  493. 
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party  two  clear  days  before  the  trial ;  or  the  judge  has  discretion  over      [  R-  126  ] 
the  costs  of  the  day,  unless  the  High  Court  or  a  judge  thereof  shall 
have  made  some  order  respecting  such  costs. 

By  s.  132,  if  the  writ  be  refused  by  the  High  Court  or  a  judge,  Second 
no  other  Court  or  judge  shall  grant  such  writ ;  but  this  is  not  to  application 
affect  the  right  of  appealing  from  the  judge,  or  prevent  a  second  at»er  fjrst 
application  being  made  on  grounds  different  from  those  on  which 
the  first  application  was  founded.     Formerly,  an   applicant  might 
have  applied  successively  from  one  Court  to  another  ('),  but  a  second 
application  would  not  be   entertained  upon  fresh  affidavits  stating 
matters,  not  before  presented,  but  which  were  in  existence  when  the 
former  application  was  made  (2). 

Appeal  to  Court  op  Appeal. 

An  appeal  lies  to  the  Court  of  Appeal  from  a  decision  of  the  Appeal. 
Divisional  Court,  either  granting  or  refusing  a  prohibition  (3),  and, 
with  leave  of  the  judge  or  Court  of  Appeal  (4),  from  the  decision  of 
a  judge  at  Chambers  to  the  Divisional  Court  in  the  first  instance  (5). 
The  words  in  the  County  Court  Act,  1856  (19  &  20  Vict.  c.  108), 
s.  42,  reproduced  in  the  Act  of  1888  (51  &  52  Vict.  c.  43),  s.  128, 
"  when  an  application  shall  be  made  to  the  High  Court  for  a  writ 
of  prohibition  addressed  to  a  County  Court,  the  matter  shall  be 
finally  disposed  of  by  order,"  do  not  preclude  such  an  appeal (6), 
nor  do  the  provisions  of  s.  128  of  the  Act,  which  provides  that  the 
application  for  a  prohibition  to  a  County  Court  shall  be  proceeded 
with  and  heard  in  the  same  manner  in  all  respects  as  an  appeal  from 
a  County  Court  make  it  necessary  to  obtain  leave  to  appeal  (7). 

But  if  a  prohibition  be  applied  for  in  respect  to  a  criminal  matter, 
no  appeal  will  lie.  (See  further  as  to  "Appeals  to  the  Court  of 
Appeal,"  post,  p.  480.) 

(')  See  Gorham  v.  Bishop  of  Exeter,  5  Exch.  630. 
{-)  Bodenham  v.  Ricketts,  6  N.  &  M.  537. 

(3)  Jud.  Act,  1873,  s.  19  ;  and  see  the  cases  cited  in  note  (6),  p.  266. 

(4)  Jud.  Act,  1894,  s.  1,  sub-s.  (1)  (a). 

(5)  Jud.  Act,  1873,  s.   50  ;  Ord.   LIV.  r.  24  ;  R.  267  ;    Watson  v.  Pletts,   (1899) 
1  Q.  B.  54  ;  67  L.  J.  Q.  B.  970  ;  79  L.  T.  330. 

(6)  Barton  v.  Titchmarsh,  49  L.  J.  Q.  B.  573  ;  42  L.  T.  610  ;  29  W.  R.  821. 

(7)  Lister  v.  Wood,  23  Q.  B.  D.  229. 
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Proceedings  in  outlawry  in  criminal  cases  have  of  recent  years 
become  so  rare  that  they  may  almost  be  said  to  be  obsolete.  In 
civil  proceedings  they  were  wholly  abolished  by  42  &  43  Vict. 
o.  59.  The  last  case  on  the  Crown  side  in  whicli  there  has  been 
any  proceeding  in  outlawry  was  that  of  R.  v.  Tempest,  in  1859, 
but  the  last  case  of  a  judgment  in  outlawry  was  that  of  R.  v. 
Swabey  (1).  In  Tempest's  case,  all  the  writs  necessary  to  outlawry 
were  issued,  but  the  judgment  of  outlawry  was  never  entered,  and 
upon  the  defendant  surrendering  himself  in  186"i,  and  entering 
an  appearance  to  the  information  upon  which  the  proceedings 
took  place,  a  judge  at  Chambers  superseded  the  proceedings, 
7th  December,  1866. 

Although  practically  obsolete  outlawry,  whether  on  mesne  or 
final  process,  still  remains  as  a  part  of  the  criminal  law,  and  the 
Eules  of  1906  regulate  the  proceedings  in  the  K.  B.  D.  The 
Rules  are  identical  with  those  of  the  Rules  of  1886,  which  were,  for 
the  most  part,  framed  upon  the  various  Acts  of  Parliament  then  in 
force,  most  of  which  have  since  been  repealed  by  the  Statute  Law 
Revision  Act,  1888  (2),  and  others  (3)  are  by  the  same  Act  to  be 
repealed,  upon  the  Lord  Chancellor  making  an  order,  which  he  is 
empowered  to  do,  if  he  thinks  fit,  extending  the  Crown  Office  Rules 
in  force  for  the  time  being  as  to  proceedings  in  outlawry  to  Courts 
of  Assize,  oyer  and  terminer,  and  gaol  delivery,  and  in  other 
Courts  in  England,  with  such  modifications  (if  any)  as  to  him  may 
seem  expel ient. 

Outlawry  is  a  punishment  inflicted  upon  a  defendant,  whether  a 
peer  or  commoner,  where  the  ordinary  process  is  ineffectual  to 

(')  In  Easter  Term,  185.5.  The  last  civil  case  in  the  Reports  is  Ex  parte  Stoffel, 
L.  R.  3  Ch.  App.  240  ;  37  L.  J.  Bk.  4. 

51  &  52  Vict.  c.  3  ;  see  Part  II. 

See  s.  1,  sub-s.  2.  These  latter  are: — 25  Edw.  III.  c.  14,  s.  5 ;  G  Hen.  VI. 
c  L ;  8  Hen.  VI.  c.  10  ;  10  Hen.  VI.  c.  6  ;  6  Hen.  VIII.  c.  4  ;  5  &  6  Edw.  VI. 
c.  26  ;  31  Eliz.  c.  9 ;  4  Will.  &  M.  c.  22. 
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cause  his  apprehension,  for  his  contempt  in  not  rendering  himself 
amenable  to  justice,  by  avoiding  the  execution  of  the  process  of 
the  King's  Courts  (1).  But  a  peer  cannot  be  outlawed  in  a  prose- 
cution for  misdemeanour. 

An  outlaw  forfeits  to  the  Crown  his  goods  and  chattels,  and  all  Consequences 
the  profits  of  his  real  estate,  and  such  forfeiture  is  specially  excepted  °  ou  awry- 
from  the  provisions  of  the  Forfeiture  Act,  1870  (33  &  34  Victr 
c.  23),  s.  1.  He  is  subject  to  perpetual  imprisonment,  with  many 
incapacities  (2).  He  is  debarred  from  enforcing  any  right  and 
cannot  appear  in  Court  for  any  other  purpose  than  to  reverse  his 
outlawry  (3),  and  is  disqualified  from  serving  on  juries  or  inquests 
in  any  Court  or  on  any  occasion  whatever.  (The  Juries  Act,  1870 
(33  &  34  Vict.  c.  77),  s.  10.) 

He  may  make  a  will  and  appoint  executors  by  whom  the  out- 
lawry may  be  reversed  if  defective  (4).  He  may  sit  in  the  House 
of  Commons  as  a  member,  but  he  cannot  execute  an  office  in  a 
corporation  (5). 

A  judgment  of  outlawry  in  cases  of  treason  or  felony  operates 
as  a  conviction  for  the  offence  charged  in  the  indictment  and 
subjects  the  defendant  to  the  same  punishment  (ti) ,  though  if  a 
person  be  outlawed  for  treason,  committed  out  of  the  realm,  if 
within  one  year  after  outlawry  pronounced  or  judgment  given 
upon  the  outlawry,  he  yield  himself  to  the  Chief  Justice  of 
England  and  offer  to  traverse  the  indictment,  the  traverse  shall  be 
received,  and  if  he  be  acquitted  thereupon,  he  shall  be  discharged 
from  the  outlawry  and  of  all  penalties  and  forfeitures  by  reason 
of  the  same  (7),  and  although  a  party  be  taken  and  does  not 
voluntarily  surrender  he  may  still  pray  the  advantage  of  the 
statute  (8) . 

In  cases  of  misdemeanour  the  judgment  of  outlawry  does  not 

(1)  Com.  Dig.  Utlagary;  Bac.  Abr.  Outlawry  (C)  2;  1  Roll.  Abr.  802;  Co. 
Lit.  128;  2  Hawk.  P.  C.  c.  27,  s.  113;  I  Chit.  Cr.  Law,  317;  8  Hen.  6,  c.  10. 
It  will  lie  against  a  male  above  the  age  of  fourteen  (Co.  Lit.  128,  a),  and  against  a 
woman,  whether  married  or  single  (ib.  122,  b),  in  which  case  she  is  said  to  be 
"  waived,"  not  "  outlawed."     Com.  Dig.  Utlagary. 

(2)  £.  v.  Wilkes,  4  Burr.  2549  ;  Bac.  Abr.  Outlawry  (D) ;  4  Bl.  Com.  319  ;  It.  v. 
Cooke,  1  McL.  &  Y.  196  ;  Com.  Dig.  Utlagary  (D). 

(;i)  Bac.  Abr.  Outlawry,  3  ;  Aldridge  v.  Butter,  2  M.  &  W.  412  ;  5  D.  P.  C.  733  ; 
£.  v.  Lowe,  8  Ex   679  ;  22  L.  J.  Ex.  262  ;  He  Mander,  6  Q.  B.  867. 

(4)  1  Chit.  Cr.  L.  366.  But  see  as  to  the  power  of  the  Lord  Chancellor  to  apply 
Crown  Office  Rules,  supra,  p.  270. 

(s)  Ibid. 

(G)  Bac.  Abr.  Outlawry  (D)  ;  II.  v.  Simpson,  10  Mod.  379  ;  22.  v.  Wilkes,  4  Burr. 
2549. 

(•)  5  &  6  Edw.  6,  c.  11,  s.  5. 
s;   R.  v.  Johnson,  2  Str.  824  ;  but  see  3  Mod.  47. 
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[Rr.  88,  89  ]  amount  to  a  conviction  of  the  offence,  but  only  of  the  contempt  in 
not  answering  (1). 

( lutlawry  lies  upon  all  indictments,  whether  for  treason  (2),  felony, 
or  misdemeanour  (3),  whether  originally  found  in  the  Court  or 
removed  thither  by  certiorari.  And  also  upon  criminal  informa- 
tions filed  in  the  King's  Bench  Division  (4)  ;  in  fact,  it  lies  in  all 
cases  where  a  capias  lies. 

There  appears  to  he  some  douht  whether  the  Courts  of  Quarter 
Sessions  can  proceed  to  outlawry  after  judgment.  It  would  seem 
that  the  record  should  be  removed  for  that  purpose  into  the  King's 
Bench  Division  (5) . 


Process  in  mis- 
demeanour, 
before  judg- 
ment. 

[  R.  99  ] 
Venire  to 
answer. 


Outlawry. 

R.  88.  To  proceed  to  outlawry  before  judgment  on  an  indict- 
ment for  misdemeanour,  or  an  information,  the  prosecutor  must 
issue  a  writ  of  venire  facias  at  the  Crown  Office,  returnable  on  a 
day  certain  either  in  or  out  of  sittings. 

A  sufficient  time  between  the  teste  and  the  return  of  the  writ 
must  be  given  to  enable  the  sheriff  to  return  the  writ,  usually  about 
ten  days(G).  It  must  be  directed  to  the  sheriff  of  the  county  in 
which  the  offence  is  charged  to  have  been  committed  and  lodged  at 
the  sheriff's  office.  If  the  sheriff  cannot  execute  it,  he  will  return 
either  that  the  defendant  is  not  found  in  his  bailiwick,  or,  that  he  has 
no  goods  in  his  bailiwick  tvherebi/  he  can  be  summoned.  (Form  No.  52, 
p.  525.) 


Distringas.  R.  89.  On  the  return  of  the  sheriff  that  he  has  summoned  the 

defendant,  and  the  defendant  has  not  appeared,  the  prosecutor 
may  issue  a  distringas  to  answer,  returnable  on  a  day  certain 
[  R.  10D  ]  either  in  or  out  of  the  sittings,  and  if  necessary  alias  writs  of 
distringas,  and  if  the  sheriff  return  that  the  defendant  has  no 
goods  in  his  bailiwick  whereby  he  can  be  summoned,  or  distrained, 

Capias.  a   capias   ad   respondendum   tested,   and   made   returnable   as   the 

(!)  1  Chit.  Cr.  L.  366  ;  11.  v.  Tippin,  2  Salk.  494  ;  R.  v.  Wilkes,  4  Burr.  2533, 
2549. 

(2)  See  7  &  8  Will.  3,  c.  3,  s.  3. 

(3)  2  Hawk.  P.  C.  c.  27,  s.  113  ;  2  Hale,  194  ;  4  Bl.  Com.  ;  1  Chit.  Cr.  L.  347. 

(4)  Ji.  v.  Wilkes,  4  Burr.  2527,  2555. 

(5)  1  Chit.  Cr.  L.  348. 

(6)  It  is  said  in  old  authorities  that  there  should  he  fifteen  days  between  the  teste 
and  return  in  counties  other  than  where  the  K.  B.  sits.  1  Chit.  Cr.  L.  351  ; 
2  Hawk.  P.  C.  c.  275,  s.  16;  Com.  Dig.  Process  (B). 
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writ  of  venire  facias,  may  be  issued  on  the  fourth  day  after  the  [ Er-  90—91  ] 
return  ('). 

Form  of  distringas,  No.  56,  p.  527.  Form  of  capias,  No.  57, 
p.  527. 

R.  90.  On  the  return  of  non  est  inventus  to  a  capias  ad  respon-  Alias  and 
dendum.  before  the  prosecutor  can  proceed  further,  he  shall  issue  P]une!?  writs 

7  ^  L  '  oi  capias. 

a  second  writ  of  capias  on  the  fourth  day  after  the  return  to  the      r  r.  ioi  ] 
first,  made  returnable  as  the  first  writ,  and  shall  issue  a  third  writ 
of  capias  on  the  fourth  day  after  the  return  of  the  second,  tested 
and  made  returnable,  as  the  second  writ  (2) . 

R.   91.   If  the  defendant  is  dwelling  in   another  county  than  Capias  into 

where  the  indictment  was  found,  or  where  the  information  be  laid,  foreion 

county. 

the   prosecutor   shall   issue   another    second  writ   of    capias    cum 

proclamationc  to  the  sheriff  of  the  foreign  county  after  the  return 

of  the  first  writ  to  the  sheriff  of  the  county  in  which  the  indict-      [  R.  102  ] 

ment  was  found,  or  information  laid,  tested  as  the   other  writs  of 

capias,  but  not  to  be  made  returnable  till  such  a  day  certain  as  will 

enable  the  sheriff  of  the  foreign  county,  if  he  cannot  be  found,  to 

make  proclamation  at  two  of  his  County  Courts  either  three  months, 

or  four  months,  after  the  issue  of  the  writ  according  as  the  sheriff 

may  hold  his  Courts  from  month  to  month,  or  six  weeks  to  six 

weeks  (3) . 

Under  this  writ,  for  form  of  which  see  No.  60,  p.  528,  the  sheriff 
is  commanded  to  take  the  defendant,  and  if  he  cannot  be  found,  to 
make  proclamation  at  two  of  his  County  Courts  as  above  before  the 
return  of  the  writ. 

(')  See  6  Hen.  6,  c.  1,  repealed  by  50  &  51  Viet.  c.  3.  Under  the  former  practice, 
for  the  purpose  of  proceeding  to  outlawry,  it  was  necessary  to  teste  the  capias  on 
the  return  day  of  the  previous  process,  and  make  it  returnable  on  the  first  day  of 
the  next  term,  and  so  on  with  the  subsequent  writs  ;  but  this  is  no  longer  necessary. 
SeeR.  212,  213,  and  144. 

(2)  See  2  Hale,  P.  C.  194  ;  2  Hawk.  P.  C.  c.  27,  ss.  Ill,  112  ;  Bac.  Abr.  Out- 
lawry (E)  ;  R.  v.  Yandell,  4  T.  R.  524 — 538.  It  will  be  observed  that  no  distinction 
is  drawn  between  treason,  felony,  or  misdemeanour.  In  former  times  there  was  some 
doubt  whether  it  was  necessary  to  issue  more  than  one  capias  in  treason,  or  even 
felony.     See  4  Bl.  Com.  p.  319  ;  2  Hawk.  c.  27,  s.  115,  6. 

(3)  Under  the  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55),  s.  18,  a  sheriff  is  not  bound 
to  hold  a  County  Court  except  where  required  for  certain  specific  purposes,  or 
for  the  due  execution  of  some  writ,  in  which  case  he  shall  hold  a  Court  at  the 
time  fixed  for  such  purpose  by  law  or  by  such  writ,  or  if  no  time  is  so  fixed,  as 
soon  as  is  reasonably  practicable  after  he  is  informed  of  the  necessity  for  holding 
such  Court,  or  receives  such  writ,  and  where  more  than  one  Court  is  required  to  be 
held  for  any  such  purpose,  he  shall  hold  Courts  at  intervals  not  exceeding  one 
month  from  each  other. 
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[Rr.92— 94]  R,  92.  Upon  a  return  of  non  est  inventus  to  the  tliird  writ  of 
capias  iu  the  same  county,  and  if  tho  defendant  be  dwelling  in 
another  county  to  the  capias  to  the  sheriff  of  such  county,  a  writ  of 
exigent  must  be  issued  by  the  prosecutor. 


Writ  of 
exigent. 


[  R.  103  ] 


"Writ  of  pro- 
clamations. 


[  R.  101  ] 


Form  of  exigent,  No.  59,  p.  528. 

It.  93.  Simultaneously  with  the  writ  of  exigent  a  writ  of 
proclamations  shall  be  issued  to  the  sheriff  of  the  county  where  the 
defendant  is  mentioned  to  be,  or  inhabit ;  both  writs  must  be  made 
returnable  on  such  a  day  certain  during  the  Sittings  as  will  admit 
of  their  being  delivered  to  the  sheriff  three  months  before  the 
return  (1). 

Form  No.  58,  post,  p.  527. 

The  sheriff  will,  according  to  the  command  of  the  writs  of  exigent 
and  proclamation,  make  the  proclamations  as  therein  mentioned,  and 
cause  the  defendant  to  be  exacted,  or  demanded,  as  the  case  may  be, 
at  each  of  his  County  Courts,  between  the  teste  and  return  of  the 
writ  of  proclamation  and  exigent ;  he  will  return  to  the  writ  of 
proclamation,  that  he  has  caused  the  several  proclamations  to  be 
made  as  commanded  by  the  writ  (setting  them  out  in  his  return, 
with  the  dates  and  places  at  which  they  were  made),  according  to  the 
effect  of  the  rule  and  writ  in  that  behalf  (") ;  to  the  writ  of  exigent 
he  will  return  the  number  of  times  the  defendant  was  exacted,  by 
virtue  of  the  first  writ  of  exigent  (3). 


Exigent  with 
allocatur. 


[ R.  105  ] 


Judgment  of 
outlawry. 


It.  94.  If  it  does  not  appear  by  the  return  to  the  writ  of  exigent 
that  the  defendant  has  been  exacted  five  times  and  outlawed,  the 
prosecutor  must  issue  another  writ  of  exigent  with  allocatur,  com- 
manding the  sheriff  to  cause  him  to  be  further  exacted  until  he 
shall  have  been  exacted  five  times  and  outlawed  (4) . 

Form  of  exigent  with  allocatur,  No.  61,  p.  529.  The  writ  must 
allow  for  the  number  of  Courts  at  which  the  defendant  has  already 
been  exacted  as  will  appear  by  the  sheriff's  return  (5). 

When  the  defendant  lias  been  from  County  Court  to  County  Court  a 
fifth  time  exacted,  and  does  not  appear,  judgment  of  outlawry  will 
be  delivered  on  the  fifth  County  Court  day  by  one  of  the  coroners  of 


(!)  Taken  from  the  repealed  Act,  4  &  5  Will.  &  M.  c.  22,  s.  4.  See  Tyntc  v.  B., 
7  Q.  B.  216,  where  outlawry  reversed  after  lapse  of  116  years  on  writ  of  error 
sued  out  hy  a  co-heir  of  outlaw,  because  it  did  not  appear  on  the  record  that 
proclamations  had  been  made  or  writ  of  proclamations  issued. 

{•)  See  the  repealed  statutes,  31  Eliz.  c.  3  ;  4  &  5  Will.  &  M.  c.  22. 

(3)  For  a  form  of  return,  see  No.  ccxliii.,  post,  p.  G14. 

(4)  It  must  be  at  five  successive  Courts,  held  one  after  the  other,  withoxit  any 
Court  intervening.     2  Hale,  P.  C.  201. 

(5)  See  Ji.  v.  Yandell,  4  T.  R.  524. 
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the  county,  and  the  sheriff  will  return  the  writ  to  that  effect,  as  [  Br.  95—97  ] 
follows  :  —  — — 

Therefore,  by  the  judgment  of  X.  Y.,  Coroner  of  Our  Sovereign 

Lord  the   King,  for  the  said  County  of    ,   the   said   A.    B. 

according  to  the  law  and  custom  of  England  is  outlawed   (or  if  a 
woman  "waived"). 

The  answer  of  G.  H.,  Esquire,  Sheriff  ('). 

In  London  the  judgment  is  given  by  the  Recorder,  and  the  mayor,  In  London. 
who  is  coroner,  need  not  be  named  (2). 

The  returns  should  be  very  exact  and  particular  in  stating  the 
County  Courts  to  have  been  Courts  of  the  county,  and  to  have  been 
holden  for  the  county  and  in  the  county,  great  precision  in  this 
respect  having  been  required  by  a  long  course  of  practice  (:i). 

Should  the  defendant  surrender  himself  at  any  of  the  County 
Courts  when  he  is  exacted  or  proclaimed,  he  must  be  kept  in  custody 
by  the  sheriff,  but  the  proceedings  in  outlawry  will  be  discontinued, 
and  upon  entering  an  appearance  and  plea,  a  writ  of  supersedeas  to 
any  outstanding  writ  may  be  issued. 

R.  95.  Upon  the  return  of  the  sheriff  that  the  defendant  has  Entry  of 
been    exacted   five    times    and    outlawed,    on    application    of    the  *,u|-^ne1u  L 
prosecutor  judgment  may  be  entered  at  the  Crowrn  Office. 

R.  96.  After  judgment  has  been  entered,  the  roll  of  all  the  Roll, 
proceedings  may  be  engrossed  by  the  prosecutor,  and  filed  at  the      C E- 107  ] 
Crown  Office. 

This  roll  will  foUow  the  form  of  an  ordinary  form  of  roll  on 
indictment  (No.  112,  p.  549),  as  far  as  the  award  of  the  venire  facias 
to  which  must  be  added  the  return  thereto,  a  recital  of  award  of 
each  subsequent  writ  and  the  returns  thereto,  and  the  judgment  of 
outlawry  as  above  (4).  It  must  be  engrossed  on  parchment  of  a 
particular  dimension  and  in  a  particular  form,  as  to  which  inquiry 
should  be  made  at  the  Crown  Office. 

R.  97.  A   writ   of    capias    utlagatum   may  be   issued   by  the  Capias  utfa- 
jirosecutor  at  any  time  the  defendant  is  likely  to  be  found,  or  a  ga  um 
like  writ  special,  cum  breve  de  inquirendo,  or  if  necessary  a  writ  of      *•  J 

melius  inquirendum    may  be  applied  for. 

Form  of  capias  utlagatum,  No.  62,  p.  529.  The  like  writ  special, 
cum  breve  de  inquirendo,  No.  63,  p.  530.  Writ  of  melius  inquirendum, 
No.  64,  p.  530. 

(')  See  also  Form  No.  ccxliii.,  post,  p.  530  ;  and  Wright  v.  7?.,  14  Q.  B.  148, 
Exch.  Ch. 

('-)  See  Jervis  on  Coroners  (6th  ed.),  p.  126,  and  authorities  there  cited. 

(3)  R.  v.   Wilkes,  4  Burr    2564,  2565  ;  and  see  Form  No.  ccxliii. 

(4)  See  Form  No.  ccxliii.,  supra ;  and  also  the  forms  in  4  Chit.  Cr.  L.  pp.  216 — 
232  ;  and  Wright  v.  R.,  14  Q.  B.  148,  Exch.  Ch.  ;  but  it  is  not  now  necessary  to 
set  out  any  continuances.     See  R.  144,  p.  296. 
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[  Rr.  98—  The  second  named  of  these  writs  commands  the  sheriff  to  inquire 

101  ]  (by  a  jury)  what  goods  the  defendant  had  at  the  time  of  the  judg- 

ment of  outlaw  ty,  and  to  seize  and  appraise  the  same  to  his  Majesty's 
use  ;  and  a  writ  of  melius  inquirendum  may  be  applied  for  if  any 
further  inquiry  become  necessary  {post,  p.  530). 

When  taken  upon  the  capias  utlagatum,  if  the  defendant  put  in 
bail  to  prosecute  proceedings  to  reverse  the  outlawry,  he  may  be 
discharged  by  supersedeas.     (See  post,  p.  277.) 


In  cases  of 
felony  before 
judgment. 

[  R.  109  ] 


R.  98.  All  the  rules  as  to  proceedings  to  outlawry  on  indict- 
ment for  misdemeanour  before  judgment  shall  apply  to  indictments 
for  felony,  except  that  in  felony  the  prosecutor  may  issue  a  writ 
of  capias  ad  respondendum  at  once  instead  of  a  venire  to  answer  (*). 
Though  it  be  said  that  even  before  j  udgment  only  one  is  necessary, 
in  practice  it  has  been  usual  to  issue  three  writs  of  capias  ad 
respondendum  before  the  exigent  and  writ  of  proclamations,  and  it 
would  seem  that  the  rules  make  this  obligatory. 


Outlawry- 
after  judg 
ment. 


[R.  110] 


R.  99.  On  proceeding  to  outlawry  after  judgment  on  indict- 
ment for  felony  or  misdemeanour  or  information,  the  prosecutor 
may  issue  a  writ  of  capias  ad  satisfaciendum  into  the  county  where 
the  indictment  is  found,  or  information  laid,  returnable  on  the 
first  day  of  the  then  next  sittings.  One  writ  of  capias  only  need 
be  issued,  and  on  return  of  non  est  inventus,  the  prosecutor  may 
issue  a  writ  of  exigent,  returnable  on  the  first  clay  of  the  then 
next  sittings.  It  shall  not  be  necessary  to  issue  any  writ  of  pro- 
clamations on  the  return  of  a  writ  of  capias  ad  satisfaciendum. 

Form  of  capias  ad  satisfaciendum,  No.  144,  p.  559.  Form  of 
exigent,  No.  65,  p.  530. 

If,  upon  the  return  to  the  exigent,  it  appears  that  the  defendant 
lias  not  been  a  fifth  time  exacted,  a  writ  of  allocatur  exigent  (Form 
No.  61,  p.  529)  must  be  issued  and  so  on  as  before  mentioned,  until 
the  defendant  has  been  a  fifth  time  exacted  or  demanded. 


Proceedings         R,  100.  After  the  return  to  the  writ  of  exigent,  the  rules  as  to 
ment'1U  g"       proceeding  after  writ  of  exigent  in  outlawry  before  judgment  shall 
[  R.  ill  ]     apply  to  proceedings  in  outlawry  after  judgment. 


In  Lan- 
cashire. 
[R.  112] 


R.  101.  In  the  county  of  Lancaster  the  capias  utlagatum  and  all 


(J)  See  the  repealed  Act,  25  Edw.  3,  c.  14,  s.  5 ;  2  Hawk.  P.  C.  c.  27,  88.  Ill 
et  seq. 
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subsequent   process    shall    be    directed   to   the   Chancellor    of   the     [  Rr.  101— 
Duchy  (>).  105] 

Upon  the  completion  of  the  quinto  exact,  the  roll  is  to  be  made  up 
as  before  mentioned  to  the  end  of  the  interlocutory  judgment,  as 
upon  indictment  (Form  No.  112,  p.  549),  then  the  recital  of  the 
capias  ad  satisfaciendum  and  exigent,  and  the  returns  thereto,  with 
the  judgment  of  outlawry  thereon.  It  must  then  be  filed  as  before 
mentioned  (2). 

As  these  records  are  generally  very  special  and  require  great  care 
in  the  drawing,  it  may  be  advisable  that  they  be  drawn  or  settled 
by  counsel;  they  were  formerly  drawn  by  the  officials.  (See  supra, 
p.  275.) 

Reversal  of  Outlawry. 

R.  102.  It  shall  not  be  necessary  for  any  person  who  shall  be  Personal 
outlawed  before  conviction  for  any  matter  or  thing  except  treason  aPPearance 

J  or  not  necessary 

or  felony  to  appear  in  person  to  reverse  such  outlawry,  but  such  before  judg- 

person  may  appear  by  solicitor  and  reverse  the  same.  r  R"  ..„  , 

R.  103.  If  any  person  outlawed  otherwise  than  for  treason,  or  Discharge  of 
felony,  before  conviction  be  taken  and  arrested  upon  any  capias  prisoner  on 
■utlagatum,  the  sheriff  may  take  a  solicitor's  engagement  under  his  undertaking, 
hand  to  appear  for  the  defendant,  and  shall  thereupon  discharge      [ R-  114  ] 
the  defendant  from  the  arrest. 

But  it  is  otherwise  after  conviction,  for  then  the  defendant  is  in 
execution,  and  is  not  bailable  (3). 

R.  104.  If  a  defendant  surrenders  or  is  taken  before  outlawry  Bail  and 
is  complete  on  misdemeanour  before  judgment,  he  may  give  bail  suPersedeas- 
in  such  amount,  and  with  or  without  sureties,  as  the  judge  may 
direct,  to  appear  to  the  indictment,  inquisition,  or  information,  and 
on  appearance  apply  to  the  Court  or  a  judge  for  a  supersedeas  to 
the  process  of  outlawry. 

R.  105.  If  a  defendant  comes  in  on  an  indictment  or  informa-  piea  on 
tion  for  misdemeanour,  and  reverses  the  outlawry  before  judgment,  reversal- 
he  shall  plead  instanter  (4) .  [  Rl  116  ] 

(x)  And  see  the  repealed  statute  5  &  6  Edw.  VI.  c.  26. 

(2)  See  form  of  estreat  from  Court  of  King's  Bench  into  Exchequer  of  goods  of 
an  outlawed  person,  2  How.  Exch.  &  Rev.  315. 

(3)  R.  v.  Wilkes,  4  Burr.  2537—2548. 

(4)  And  see  B.  v.  Hill,  5  Mod.  141  ;   1  Salk.  371. 

S.M.  T 
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[  Rr.  106—         R.  106.   On  an  indictment   or  inquisition  for  felony,  or  in  any 
ease  after  judgment,  a  defendant  who  surrenders  or  is  taken  before 


Committal 
after  judg- 
ment. 


the  outlawry  is  complete,  shall  be  committed  to  answer  the  indict- 
ment or  inquisition  or  to  satisfy  the  judgment,  but  may  supersede 
[  R-  n?  ]     the  outlawry  process. 


After  convic- 
tion. 

[  R.  118  ] 


Reversal  of 
outlawry. 


R.  107.  To  reverse  outlawry  after  conviction  the  defendant 
shall  surrender  himself  into  custody,  and  afterwards  be  broughl 
into  Court  to  assign  errors  upon  the  judgment  in  outlawry,  by 
habeas  corpus. 

It  would  seem  that  he  cannot  appear  voluntarily  for  this 
purpose  ('). 

Prior  to  the  Criminal  Appeal  Act,  1907  (7  Edw.  VII.  c.  23),  a 
judgment  of  outlawry,  if  erroneous,  could  not  have  been  reversed 
without  a  writ  of  error  ;  but  now  that  writs  of  error  have,  by  s.  20 
of  that  Act,  been  abolished,  and  no  other  provision  in  respect  of 
reversal  of  outlawry  having  been  made,  it  does  not  appear  what 
the  procedure  in  the  future  in  respect  thereto  may  be.  Possibly  an 
appeal  may  lie  to  the  Court  of  Criminal  Appeal,  under  s.  3,  in  the 
case  of  treason  or  fekury,  for,  as  it  has  been  shown,  a  judgment  of 
outlawry  in  respect  of  either  of  those  offences  amounts  to  a  con- 
viction, but  such  is  not  the  case  in  respect  to  misdemeanour. 


Delivery  of 
writ  of  error. 


[R.  119] 


R.  108.  If  the  defendant  be  taken  on  a  capias  utlagatum,  he 

shall  deliver  the  writ  of  error  into  Court  when  he  appears  upon  the 
return  to  the  capias ;  he  shall  then  move  for  an  order  to  bring  him 
up  again  to  assign  errors,  and  shall  be  committed  by  the  Court  to 
prison  C2). 


Suspension  of 
proceedings 
till  after 
reversal . 

[  R.  120  ] 


R.  109.  Until  outlawry  be  reversed  a  defendant  after  conviction 
shall  not  be  committed,  or  called  up  for  judgment  upon  an  indict- 
ment, information,  or  inquisition  (3) . 

The  judgment  in  outlawry  suspends  the  proceedings  upon  the 
conviction. 


Assignment  R,  HO.  Upon  the  assignment  of  error  in  outlawry  the  prose- 

joindtr.  cutor  shall  join  in  error  within  eight  days,  and  the  case  may  then 

[  R.  121  ]     be  entered  in  the  Crown  paper  for  argument  on  the  application  of 


(')  R.  v.  Wilkes,  4  Burr.  2534. 

(2)  See  R.  v.  Wilkes,  4  Burr.  2534—5. 

(3)  See  1!.  v.  Wilkes,  4  Burr.  2532. 
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either  party  as  in  error  to  the  King's  Bench  Division  from  inferior      [  B.  HO  ] 
Courts. 

Unless  some  real  error  was  assigned  the  Court  would  not  allow  the 
prosecutor  to  confess  error  in  law,  as  the  judgment  thereon  would 
amount  to  a  precedent ;  error  in  fact,  however,  might  have  been 
admitted  by  the  opposite  party,  if  disposed  to  aid  in  reversing  the 
outlawry  (1). 

If  the  judgment  in  outlawry  be  reversed  the  defendant  will  he 
restored  to  all  his  former  rights  (2). 

If  the  judgment  in  outlawry  be  affirmed  in  a  case  of  treason  or 
felony  the  Court  may  proceed  to  pass  sentence,  even  though  the 
defendant  were  outlawed  before  conviction  (3) ;  but  in  cases  of  mis- 
demeanour the  Court  can  only  pass  sentence  where  there  has  been  a 
conviction  (4). 

For  a  roll  of  the  proceedings,  see  Form  No.  ccxliii.,  post,  p.  614. 

(!)  R.  v.  Wilkes,  4  Burr.  2551. 

(2)  See  Bac.  Abr.  Outlawry  (H),  2  ;  Barrington  v.  R.,  3  T.  R.  503  ;  Tynte  v. 
R.,  7  Q.  B.  216.  For  forms,  see  Tynte  v.  R.,  ib. ;  and  Wright  v.  R.,  14  Q.  B. 
p.  163. 

(3)  R.  v.  Yandell,  4  T.  R.  524  ;  R.  v.  Simpson,  10  Mod.  379. 

(4)  R.  v.  Tippin,  2  Salk.  494  ;  and  see  R.  v.  Wilkes,  4  Burr.  2545  ;  and  ante, 
p.  271. 
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(Rule  111.) 
High  Court  Upon   indictment  found   in   the  King's  Bench  Division,  vide 

of  Justice.  title  u  ImUdment»  mtem 

The  like  upon  indictment  removed  into  King's  Bench  Division, 
ibid. 

Upon  certiorari  to  remove  indictment,  vide  "  Certiorari"  ante. 

Ditto  to  remove  Orders,  &c,  ibid. 

Upon  attachment,  vide  "  Attachment"  pout. 

Upon  habeas,  vide  "Habeas  Corpus" post. 
Bail  on  The  King's  Bench  Division  and  also  the  judges  thereof  sitting 

charges  a^  chambers  have  jurisdiction  to  admit  to  bail  persons  charged  with 

any  crime  whatsoever,  whether  it  be  treason,  murder,  or  any  other 
offence  (').  Their  authority  to  bail  is  not  only  in  cases  where  the 
charge  is  originally  before  them,  but  also  in  cases  where  it  is 
brought  before  justices  of  the  peace  and  bail  is  there  refused, 
ll  &  12  Vict.  Under  s.  16  of  the  Summary  Jurisdiction  Act,  1848  (11  &  12 
Yict.  c.  43),  justices  during  any  adjournment  may  admit  to  bail 
any  person  charged  with  an  offence  punishable  on  summary  con- 
viction, and  under  sect.  21  of  the  Indictable  Offences  Act,  1848 
(11  &  12  Vict.  c.  42),  which  gives  justices  the  power  of  remanding 
persons  accused  of  indictable  offences  for  any  period  not  exceeding 
eight  days,  justices  may  in  like  manner  at  their  discretion  admit 
to  bail  any  person  so  remanded. 

With  this  discretion  to  admit  to  bail  during  the  preliminary 
inquiry  the  judges  usually  decline  to  interfere,  and  it  has  indeed 

(')  Stephen's  Blackstone,  14th  ed.  vol.  iv.  p.  357.  "The  power  of  the  Superior 
Courts  to  bail  in  all  cases  whatever,  even  high  treason,  has  no  history  ; "  "it  exists 
in  the  present  day  precisely  as  it  has  always  existed  from  the  earliest  times." 
Stephen's  History  of  the  Criminal  Law,  vol.  i.  p.  243  ;  and  see  2  Hale,  129  ;  Hawk, 
b.  2,  c.  15,  s.  47 ;  Bac.  Abr.  Bail,  in  Crim.  Cas.  D.  p.  223  ;  Com.  Dig.  Bail,  F.  4 ; 
4  Bl.  Com.  299  ;  1  Ch.  Cr.  Law,  98 ;  and  see  R.  v.  Spilsbury,  (1898)  2  Q.  B.  615 ; 
67  L.  J.  Q.  B.  938 ;  79  L.  T.  211 ;  62  J.  P.  600 ;  R.  v.  Marks,  3  East,  157. 
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been  said  that  it  is  absolute  and  cannot  be  reviewed  (x)  ;  though 
the  assertion  is  somewhat  difficult  to  reconcile  with  the  assumption 
of  law,  based  probably  on  Magna  Charta  and  enacted  in  the 
Habeas  Corpus  Act  (31  Car.  II.  c.  2),  that  persons  charged  with  any 
crime,  unless  treason  or  felony,  are  entitled  to  bail  as  a  matter  of 
right  on  finding  sufficient  sureties  (2). 

Doubts,  however,  have  been  expressed  by  some  judges  as  to 
whether  this  power  of  the  King's  Bench  applies  to  persons  under 
remand,  two  learned  judges  having  held  that  it  does  (3)  ;  but  in  a 
case  where  Mathew,  J.,  at  chambers,  had  refused  to  bail  a  defen- 
dant under  remand  for  misdemeanour,  the  Court  (Pollock,  B.,  and 
Lopes,  J.)  on  appeal  decided  that  a  defendant  under  remand  on  a 
charge  of  misdemeanour  had  no  right  to  bail  under  11  &  12  Vict, 
c.  42 ;  and  further,  that  if  the  judge  had  jurisdiction  to  bail,  he 
should  be  very  careful  not  to  interfere  with  the  discretion  of  the 
magistrate,  and  that  in  the  case  in  question,  if  they  had  any  dis- 
cretion, they  refused  to  exercise  it  (4).  This  only  means  that  a 
prisoner  has  no  right  of  bail  under  the  statute  :  it  does  not  oust 
the  jurisdiction  of  the  King's  Bench  to  allow  bail  in  all  cases  prior 
to  trial,  and  in  i?.  v.  Manning  (5)  the  Court  directed  magistrates  to 
take  bail  pending  a  remand. 

Under  s.  23,  justices  of  the  peace  after  committal  have  a 
discretion  to  admit  to  bail  with  or  without  sureties  (see  the  Bail 
Act,  1898  (61  &  62  Vict.  c.  7,  s.  1) )  persons  charged  with  felony 
or  any  one  of  the  offences  enumerated  in  the  section,  or  any  mis- 
demeanour, for  the  prosecution  of  which  the  costs  are  payable  out 
of  the  county  funds ;  and  they  are  required  to  take  bail  for 
persons  charged  with  any  other  misdemeanour  than  those  above 
referred  to  (6) . 

Under  the  same  section  justices  of  the  peace  are  forbidden  to  Treason. 
admit  any  person  to  bail  for  treason,  which  also  directs  that  no  such 
person  be  admitted  to  bail  except  by  order  of  one  of  his  Majesty's 

(!)  Oke's  Magisterial  Synopsis,  13th  ed.,  p.  979. 

(2)  See  2  Hale's  P.  0.  127  ;  Harriot's  case,  1  Salk.  104. 

(3)  R.  v.  Bennett,  per  Lush,  L.J.,  reported  in  49  L.  T.  Newspaper,  p.  387  ;  and 
B.  v.  Atkins,  per  Brett,  J.,  also  reported  in  the  same  volume  of  the  L.  T.,  p.  421. 

(4)  Ex  parte  Mullins,  24th  January,  1884. 

(3)  5  Times  L.  R.  139,  cor.  Coleridge,  C.J.,  and  Manisty,  J. ;  and  see  R.  v. 
Spilslury,  supra. 

(6)  The  late  Sir  James  F.  Stephen  in  his  Hist,  of  the  Crim.  Law  of  Eng.,  p.  239, 
thus  summarizes  the  effect  of  this  legislation  :  "  The  short  result  is,  that  the  justice 
may,  in  his  discretion,  either  hail  or  refuse  to  bail  any  person  accused  either  of 
felony  or  of  any  common  misdemeanour  except  libel,  conspiracies  other  than  those 
named,  unlawful  assembly,  night  poaching  and  seditious  offences.  In  these  cases, 
and  in  misdemeanours  created  by  special  Acts,  bail  cannot  be  refused," 
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Murder. 


On  coroners' 
inquisitions. 


-Secretaries  of  State,  or  of  the  King's  Bench  Division,  or  a  judge 
thereof  in  vacation. 

It  is  a  criminal  offence  punishable  by  indictment  or  criminal 
information  to  refuse  from  improper  motives  to  admit  a  person  to 
bail  who  is  entitled  to  be  bailed  (*)  ;  an  action  also  will  lie,  but  as 
such  refusal  is  a  judicial  act  and  not  a  ministerial  one  merely, 
malice  in  fact  must  be  proved  (2). 

Although  this  section  empowers  justices  to  take  bail  in  all  cases 
of  felony,  as  a  matter  of  fact,  they  rarely,  if  ever,  do  so  in  cases  of 
murder  (3).  The  King's  Bench,  though  it  possesses  the  power 
in  its  discretion,  seldom  exercises  it  (4).  Still,  there  are  to  be 
found  in  the  Crown  Office  some  few  unreported  instances  (5). 

In  cases  of  a  bailable  misdemeanour,  bail  if  otherwise  sufficient 
ought  not  to  be  refused  on  account  of  the  personal  character  or 
opinions  of  the  party  proposed  (6) . 

But  in  B.  v.  Butler  (7),  where  defendants  were  members  of  an 
extensive  organisation  in  Ireland,  bail  was  refused  on  the  ground 
that  the  association  would  most  probably  furnish  funds  to  indemnify 
the  bailsmen  in  case  of  default  on  the  part  of  the  defendants. 

It  may  be  observed  that  this  section  gives  magistrates  a  discretion 
as  to  admitting  to  bail  in  certain  cases  of  misdemeanour,  although 
such  persons  are  absolutely  entitled  to  be  discharged  upon  bail  by 
virtue  of  the  Habeas  Corpus  Act  (31  Car.  II.  c.  2).  Mr.  Justice 
Stephen,  in  his  History  of  the  Criminal  Law  (8),  thus  refers  to  the 
point.  He  says  :  "  In  the  11  &  12  Yict.  c.  42,  no  notice  is  taken 
of  the  Habeas  Corpus  Act,  so  that  it  seems  that,  although  in  many 
cases  of  misdemeanour  the  committing  magistrate  may  refuse  bail,  a 
judge  who  knows  nothing  of  the  case  is  absolutely  required  to  bail 
any  misdemeanant  who  takes  out  a  writ  of  habeas  corpus  "  (9). 

The  statute  does  not  apply  to  commitments  under  a  coroner's 
warrant,  but  the  Coroners  Act,  1887  (50  &  51  Vict.  c.  71),  s.  5, 

(:)  See  the  authorities  cited  per  Denman,  L.C.J.,  in  It.  v.  Badger  and  another, 
4  Q.  B.  at  p.  472 ;  S.  C,  12  L.  J.  M.  C.  66. 

(*)  linford  v.  Fitzroy,  13  Q.  B.  240  :  18  L.  J.  M.  C.  108  ;   13  Jur.  303. 

(3)  B.  v.  Andrews,  2  D.  &  L.  10  ;   13  L.  J.  M.  C.  113 ;  8  Jur.  779. 

(4)  In  re  Barronet  and  another,  1  E.  &  B.  1  :  and  In  re  Barthehmg  and  another, 
ibid.  8  ;  and  see  R.  v.  Andruvs,  2  D.  &  L.  10 ;   13  L.  J.  M.  C.  113  ;  8  Jur.  779. 

(5)  Henry  Blackburn  bailed  by  the  Court,  Hil.  T.  1853  ;  Jane  Rippon  for  murder 
of  her  illegitimate  child,  by  Crompton,  J.,  May,  1856  ;  Charles  Welch  for  murder 
iu  a  fight,  by  Hill,  J.,  September,  1858  ;  Maria  Spooner  and  mother  for  murder  of 
illegitimate  child,  by  Wightman,  J.,  January,  1859;  William  Chard,  by  Baron 
Martin,  February,  1862. 

(6)  S.  v.  Badger,  4  Q.  B.  468  ;  12  L.  J.  M.  C.  66. 

(7)  14  Cox,  C.  C.  530. 

(8)  Vol.  i.  p.  243. 

(9)  See  Be  Annie  Frost,  4  T.  L.  R.  757. 
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sub-s.   2,    empowers    coroiiers   to    admit   prisoners   to   bail  upon 
inquisitions  for  manslaughter,  but  not  for  murder. 

It  has  been  said  that  the  propriety  of  admitting  to  bail  a  prisoner  To  admit  to 
charged  with  felony,  is  to  be  determined  with  reference  to  the 
probability  of  his  appearing  to  take  his  trial,  and  not  with  reference 
to  the  guilt  or  innocence  of  the  party  (l).  And  the  policy  of 
present  times  is  of  a  still  more  liberal  nature,  and  was  expressed 
by  the  late  Lord  Russell  of  Killowen,  C.  J.,  as  follows  :  "  It  cannot  be 
too  strongly  urged  upon  magistrates  that  bail  is  not  intended  to  be 
punitive,  but  merely  to  secure  the  attendance  of  the  prisoner  at 
the  trial,  or  to  come  for  judgment"  (2). 

A  prisoner  in  execution  of  a  sentence  is  not  bailable,  except  Prisoner  in 
under  the  provisions  of  some  particular  statute,  consecmently  a  ^o^baiiable. 
commitment  after  a  conviction  for  a  time  certain  does  not,  as  a 
rule,  admit  of  bail  (3),  even  where  there  is  an  appeal  to  sessions 
under  the  Vagrant  Acts,  and  the  duration  of  the  imprisonment 
would  come  to  an  end  before  the  appeal  could  be  heard  (4).  But 
provision  is  now  made  by  statute  in  some  cases  of  this  description, 
as,  for  instance,  where  an  appeal  is  pending,  see  p.  147,  or  where  a 
case  is  stated  by  a  Court  of  Summary  Jurisdiction,  see  20  &  21 
Vict.  c.  43,  s.  3. 

It  would  seem,  for  the  same  reason,  a  prisoner  for  contempt  of 
another  Court  cannot  be  bailed  by  the  K.  B.  D.  (5). 

An  outlaw  is  not  bailable  (6) . 

A  person  sixteen  years  of  age  is  competent  to  enter  into  a  recog- 
nizance to  prosecute  on  a  criminal  charge,  and  to  have  his  recog- 
nizance estreated  (7). 

Sureties  must  be  sufficient — that  is,  able  to  answer  for  the  sum  in  Sureties, 
which  they  are  bound  (8).     As  a  rule  they  should  be  householders. 
The  solicitor  for  the  prisoner  should  not  be  accepted  (9) . 

A  contract   to  indemnify  a  surety  against   liability  under  his 

0)  R.  v.  Scaife  and  Wife,  9  D.  P.  C.  553  ;  10  L.  J.  M.  C.  144  ;  5  Jur.  700;  and 
see  R.  v.  Butler,  supra;  In  re  Barronet,  1  El.  &  Bl.  1  ;  22  L.  J.  M.  C.  25  ;  17  Jur. 
184  ;  In  re  Robinson,  23  L.  J.  M.  C.  286. 

(2)  R.  v.  Rose,  67  L.  J.  Q.  B.  at  p.  292  ;  78  L.  T.  119. 

(:!)  R.  v.  Brooke,  2  T.  R.  190  ;  Willmott,  Ex  parte,  30  L.  J.  M.  C.  161 ;  1  Ch.  Cr. 
L.  98  ;  see  also  Ex  parte  Lees,  El.  B.  &  E.  828-. 

(4)  R.  v.  Sparrow,  2  T.  R.  196  ;  but  cf.  R.  v.  Collier  and  Bailey,  3  El.  &  Bl.  601  ; 
R.  v.  Blues,  5  El.  &  Bl.  291. 

(5)  1  Chit.  Cr.  L.  98  ;  and  see  R.  v.  Flower,  8  T.  R.  314  ;  and  the  case  of  the 
Sheriff  of  Middlesex,  11  A.  &  E.  273. 

(°)  4  Bl.  298  ;  2  Hale,  133. 

(7)  Williams,  Ex  parte,  McCl.  473. 

(8)  2  Hawk.  P.  C.  ch.  15,  s.  4. 

(fl)  See  Summary  Jurisdiction  Procedure,  9th  ed.  by  Douglas,  p.  364. 
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R.  111.  Applications  for  bail  in  felony  or  misdemeanour  -where 
the  party  is  in  custody  shall  be  in  the  first  instance  by  summons 
before  a  judge  at  chambers  for  a  writ  of  habeas  corpus,  or  to  show 
cause  why  the  defendant  should  not  be  admitted  to  bail  either 
before  a  judge  at  chambers,  or  before  a  justice  of  the  peace,  in  such 
an  amount  as  the  judge  may  direct. 

Where  justices  of  the  peace  or  coroners  refuse  to  admit  prisoners 
to  bail  in  cases  of  commitment  for  murder,  and  in  all  other  cases, 
application  must  be  made  (for  that  purpose)  to  a  judge  at  chambers 
upon  affidavits,  stating  facts  likely  to  induce  the  judge  to  grant  the 
application,  especially  such  as  may  show  it  to  be  unlikely  that  the 
prisoner  will  abscond ;  and  in  cases  where  the  imputed  offence  is 
not  intended  to  be  denied,  circumstances  in  mitigation  are  useful. 
Affidavits  of  good  character  also  may  be  used,  and  will  generally 
assist  the  application. 

The  affidavits  for  this  purpose  must  be  entitled  "Id  the  High 
Court  of  Justice,  King's  Bench  Division,"  only,  unless  the  applica- 
tion be  upon  an  indictment  in  the  K.  B.  D.,  in  which  case  they 
must  be  entitled  in  the  cause.  They  should  be  accompanied  both 
by  a  certified  copy  of  the  commitment,  and  a  copy  of  the  deposi- 
tions (::)  verified  by  affidavit.    Forms  Nos.  172  and  173,  pp.  569,  570. 

It  will  be  seen  that  this  rule  contemplates  two  modes  of  procedure  : 
the  one  by  habeas  corpus,  the  other  by  a  simple  application  to  admit 
to  bail. 

The  one  by  habeas  corpus  is  that  by  which  alone  the  Court  originally 
exercised  its  jurisdiction  in  matters  of  bail,  but  which,  on  account  of 
its  being  so  cumbersome  and  of  the  expense  of  bringing  prisoners 
from  a  distance,  gradually  gave  place  to  the  more  convenient  practice 
of  disposing  of  the  matter  upon  a  simple  application  to  admit  to  bail  (4). 
As  the  proceeding  by  habeas  corpus  may  still  be  resorted  to  it  will  be 
necessary  to  explain  the  procedure  in  each  case  separately. 

Application  may  be  made  ex  parte  to  a  judge  at  chambers  for  a 
writ  of  habeas  corpus  ad  subjiciendum,  and  a  writ  of  certiorari  to  bring 
up  the  depositions  (3),  if  a  copy  has  not  been  obtained  and  exhibited 
to  an  affidavit. 

The  application  for  the  writ  of  habeas  corpus  may  be  made  either  to 
lie  Court  or  a  judge  (E.  216,  p.  319),  but  in  bail  cases  it  must,  as 

(>)  Hainan  v.  Jeuchner,  15  Q.  B.  D.  661  :  54  L.  J.  Q.  B.  340  :  53  L.  T.  94  :  33 
W.  R.  606  ;  49  J.  P.  502. 
•  (2)  Cons.  Exploration  \  Finance  Co.  v.  Musgrave,    1900)  1  Ch.  37. 

(3)  R.  v.  Bartholcmy,  1  Dear.  C.  C.  60  ;   17  Jur.  184. 

i :'    See  R.  v.  Jones  (1817),  1  B.  &  Aid.  209;  R.  v.  Massey  (1817),  6  M.  &  S.  108. 

(•>)  Formerly  the  Court  would  not  bail  without  the  depositions  being  produced 
(see  R.  v.  Horner  and  others,  Cald.  295),  but  the  rule  has  long  been  relaxed,  and 
prisoners  are  now  frequently  bailed  even  without  a  copy  being  produced,  though 
it  is  usually  desirable  to  have  it. 
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already  pointed  out,  be  made  in  the  first  instance  for  a  summons  at       [  E.  Ill  ] 
chambers  under  this  rule,  but  the  judge  may,  if  he  thinks  fit,  order  ■ — 
the  writ  to  issue  ex  parte  in  the  first  instance  (E.  218,  p.  321). 

If  a  summons  only  be  granted  it  must  be  issued  from  the  Crown 
Office,  entered  in  the  judges'  list,  and  proceeded  with  as  other  sum- 
monses on  the  Crown  side.  (Form  of  affidavit  of  service  of  summons, 
No.  72,  p.  533.) 

When  an  order  for  the  writ  has  been  granted,  it  must  be  drawn  up 
at  the  Crown  Office  and  the  writ  prepared  according  to  Form  No.  69, 
p.  532,  and,  if  necessary,  a  writ  of  certiorari  for  the  depositions 
according  to  Forms  Nos.  76  to  77,  p.  535,  issued  from  the  Crown 
Office. 

Twenty-four  hours'  notice  of  bail,  according  to  Form  No.  74,  must 
be  served  on  the  widow  (if  any)  or  next  of  kin  of  the  deceased,  in 
cases  of  murder  or  manslaughter,  and  in  other  cases  upon  the 
prosecutor,  and  also  upon  the  coroner  or  committing  magistrate 
unless  otherwise  ordered  (the  service  need  not  be  personal). 

In  eases  of  felony  four  bail  are  sometimes  required  (')  ;  in  Number  of 
other  cases,  usually  two,  though  in  any  case  sureties  may  be  bail  required, 
dispensed  with.  (See  ante,  p.  281.)  The  habeas  corpus  is  to  be 
lodged  with  the  gaoler  in  whose  custody  the  prisoner  may  be,  to 
whom  the  writ  must  be  directed  and  made  returnable  immediately. 
The  certiorari  must  be  directed  and  delivered  to,  or  lodged  with,  the 
magistrate  or  coroner  having  the  custody  of  the  depositions,  by 
whom  the  prisoner  may  have  been  committed.  The  gaoler  will 
make  a  return  to  the  writ  by  indorsing  on,  or  annexing  to,  it  a  copy 
of  the  causes  of  the  prisoner's  detainer,  and  will  bring  up  the 
prisoner  at  the  time  named  in  the  notice,  to  be  arranged  with  the 
solicitor.  Upon  the  prisoner  being  brought  up,  application  should 
be  made  to  admit  him  to  bail,  and  if  there  be  no  opposition,  the 
judge,  upon  reading  the  depositions  and  an  affidavit  of  the  service 
of  the  notice,  entitled  and  sworn  in  the  same  manner  as  the  affidavits 
on  which  the  application  was  founded,  will,  in  his  discretion,  direct 
bail  to  be  taken  in  such  sums  as  shall  be  thought  fit,  or  will  remand 
the  prisoner.  The  solicitor  should  have  the  recognizance  ready 
ingrossed,  and  the  judge  or  an  officer  of  the  Court  will  take  it(-). 
The  prisoner  may  be  then  and  there  discharged,  if  not.  detained  for 
any  other  cause ;  if  there  be  other  cause  of  detainer,  he  will  be 
remanded  for  such  other  cause. 

The  prosecutor's  solicitor  may  use  affidavits  in  opposition  to  those  To  oppose 
upon  which  the  habeas  was  granted,  entitled  and  sworn  as  before  bail, 
mentioned,  but  they  need  not  be  filed  beforehand  ;  cause  may  be 
shown  against  the  bailing  in  the  same  manner  as  against  any  other 
application.  When  the  application  is  opposed  an  affidavit  of  service 
is  not  required.  The  order  for  the  discharge  of  the  prisoner,  if 
granted,  must  be  drawn  up  and  lodged  with  the  gaoler  ;  the  recog- 
nizance and  depositions  must  be  forthwith  transmitted  to  the  proper 
officer  of  the  Court  in  which  the  defendant  is  to  appear,  pursuant  to 
E.  214,  post,  p.  304.      After  the  judge  shall  have  exercised  his 

(')  B.  v.  Shaw,  6  Dow.  &  Ry.  154. 

(2)  Mode  of  taking  recognizance : — 

The  judge  or  other  official  taking  the  recognizance  will  read  the  condition  of  the 
recognizance  or  the  substance  of  it,  and  add,  "Are  you  content?"  to  which  the 
person  acknowledging  should  indicate  his  consent. 
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discretion  on  the  case,  the  affidavits.  habeas  corpus,  and  return  with  a 
copy  of  the  order  made  thereon,  are  to  be  transmitted  to  the  Crown 
Office  to  fie  there  filed,  pursuanl  to  f I.  227,  p.  31jo,  and  the  deposi- 
tions and  recognizances  must  be  transmitted  as  above  stated. 

It  has  now  become  t lie  practice  in  almost  all  cases,  instead  of 
applying  for  a  writ  of  habeas  corpus,  to  apply  for  a  summons  to  show 
cause  wiry  the  prisoner  should  not  be  admitted  to  hail  before  a 
justice  of  the  peace. 

Formerly  it  was  a  rule  not  to  allow  this  process  unless  there  was 
an  affidavit  of  the  prisoner's  inability  to  bear  the  expenses  conse- 
quent upon  a  habeas  carpus,  but  this  iias  of  late  been  dispensed 
with,  and  now  in  all  cases  prisoners  are  allowed  to  be  bailed  before 
a  magistrate  in  town  or  in  the  country,  without  such  affidavit  of 
poverty. 

In  cases  of  misdemeanour  the  summons  issues  from  the  Crown 
Office  without  application  to  a  judge,  but  in  felony  cases  the  summons 
cannot  be  issued  without  the  leave  of  a  judge  upon  an  ex  parte 
application.     (E.  266,  p.  390.) 

For  form  of  summons,  see  No.  70,  p.  532. 

The  summons  must  lie  proceeded  with  in  the  same  manner  as  a 
summons  for  a  writ  of  habeas  corpus,  supra,  and  should  he  served  on 
the  same  parties  as  the  notice  of  bail  above  alluded  to  ('). 

The  opposition  to  the  application  will  be  in  like  manner  as  the 
opposition  upon  habeas  corpus,  supra. 

If  an  order  be  made  for  the  prisoner's  discharge  upon  giving 
sufficient  security,  it  will  be  drawn  up  in  the  usual  way  at  the 
Crown  Office.  For  form,  see  No.  71,  p.  532.  It  sometimes  happens 
that  the  sureties  reside  in  a  different  part  of  the  country  to  that  in 
which  the  prisoner  is  confined  ;  in  such  cases  the  judge  will  direct 
the  order  to  be  drawn  up  providing  that  separate  recognizances  may 
be  entered  into  in  different  localities,  according  to  the  requirements 
of  the  case. 

There  is  authority  to  show  that  in  cases  of  homicide  the  next 
of  kin  have  no  legal  right  to  be  heard  on  an  application  for  bail  on 
a  charge  of  murder,  but  ex  gratia  the  Court  may  hear  them  (2),  and 
the  directions  on  the  summons  (see  Form  70,  p.  532)  require  that 
the  summons  be  directed  to  them. 

The  order  must  be  produced  to  a  magistrate,  who  may  be 
requested  to  take  the  bail  at  the  prison,  but  it  must  afterwards  be 
lodged  with  the  gaoler,  who  will  discharge  the  prisoner  on  the 
recognizance  being  completed  according  to  the  tenor  of  the  order. 
If  the  recognizance  of  the  bail  be  not  taken  at  the  prison,  but  else- 
where, the  magistrate  may  certify  to  the  gaoler  the  taking  of  it 
according  to  the  order,  and  upon  such  certificate  being  lodged  with 
the  order,  the  gaoler  will  discharge  the  prisoner  upon  his  entering 
into  his  own  recognizance. 

In  cases  of  felony,  it  is  usual  to  give  twenty-four  hours'  notice  of 
bail  to  the  prosecutor,  unless  the  judge  otherwise  orders;  but 
probably  the  magistrate  might,  in  his  discretion,  take  bail  without 
notice,  if  satisfied  of  the  sufficiency  of  the  sureties.  The  recogni- 
zances should  lie  prepared  by  the  magistrate's  clerk  in  the  country. 

(!)  See  li.  v.  Jones,  1  B.  &  Afd.  209. 

(2)  JR.  v.  McNavghtcn  inn!  others,  14  Cox,  C.  C.  576. 
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Form   No.    75,   p.    534,    may  be    adapted    to    meet   any  particular      [  R.  Ill  ] 

case.     Sometimes  the  order  to  bail  is  made  absolute  in   the  first  —       — 

instance. 

It  was  formerly  a  general  rule  of  practice  that  the  Court  would  Bailing 
not  entertain  an  application  to  admit  to  bail  unless  the  defendant  defendants 
was  in  actual  custody  and  committed,  but  that  rule  has,  in  some  notil1 
cases,  been  relaxed,  and  a  summons  granted  to  show  cause  "why,  cust°dy- 
upon  the  defendant  surrendering  to  the  warrant,  he  should  not  be 
admitted  to  bail,"  and  upon  the  defendant's  appearing  on  the  appli- 
cation, which,  in  such  eases,  is  absolutely  necessary,  the  application 
has    been    entertained,    and    the    defendant    admitted    to    bail   ac- 
cordingly (*). 

In  some  cases  orders  have  been  made  for  a  defendant  to  be  bailed 
upon  his  surrendeiing  to  the  warrant  before  a  magistrate  at  the  time 
of  putting  in  bail  ('-). 

In  cases  of  misdemeanour,  where  the  indictments  have  not  been  ln  cases  of 
preferred  in  the  King's  Bench,  or  removed  into  that  Court,  it  is  mis- 
seldom  necessary  to   apply  to  the  judge  to  admit  to  bail,    as  the  demeanour, 
defendant  is  entitled  to  bail  as  a  matter  of  right,  upon  finding  suffi- 
cient sureties,  but  it  has  sometimes  happened  that  magistrates  have 
refused  to  accept  the  bail  tendered,  in  which  cases  it  1ms  become 
necessary  to  apply  to  a  judge  to  admit  to  bail;  and  as  the  judge 
will  not  interfere  with  the  exercise  of  the  magistrate's  discretion,  by 
ordering  him  to  accept  particular  persons  tendered  as  bail,  although 
they  may  appear  to  the  judge  to  be  sufficient,  it  has  been  necessary 
for  the  defendant  to  be  brought  up  by  habeas  corpus,  in  order  that 
the  judge  may  have  jurisdiction  to  accept  or  reject  the  bail,  and  in 
such  cases,  a  writ  of  habeas  corpus  must  be  obtained. 

Although  the  Court  or  a   judge  will  not  compel  magistrates  to  Criminal 
accept  particular  persons  as  bail,  nevertheless,  if  it  can  be  shown  information 
that  any  justice  refused  sufficient  bail  when  tendered,  from  corrupt,   agai?st 
oppressive,  or  partial  motives,  such  conduct  maybe  made  the  subject  ^ti^t  from 
of  a  criminal  information,  for  which  see  that  title,  ante  (3).  corrupt 

Bail  may  be  justified  before  a  judge  in  chambers,  or  other  con-  motives, 
venient  place  by  him  appointed,   as  well  during  the  sittings  as  in  Justification 
vacation,  and  whether  the  defendant  be  actually  in  custody  or  not.  °f  bail  at 
In  cases  at  chambers  the  judge  sometimes  directs  the  bail  to  justify  cnamDer.s. 
before  the  master  of  the  Crown  Office  when  necessary  (4). 

Although  in  the  first  instance  the  application  must  be  made  in  Application 
chambers,  should  the  judge  there  refuse  bail,  a  further  application  to  the  Court, 
may  be  made  to  a  Divisional  Court,  or  any  other  Court,  and  to  the 
Lord  Chancellor  (5),  not  by  way  of  appeal,  but  de  novo,  there  being  no 
provision  for  appealing  from  a  judge  at  chambers  on  the  Crown  side, 
except  such  as  is  contained  in  s.  50  of  the  Judicature  Act,   1873, 


(!)  11.  v.  Somerset  (manslaughter),  Trin.  T.  1838  ;  see  11  Geo.  4  &  1  Will.  IV. 
c.  70,  s.  12  (Rep.  S.  L.  R.). 

(2)  R.  v.  La  Molt,  per  Lord  Denman,   September,    1836;  R.  v.  Barton,  Hilary, 
1841,  by  the  Court ;  R.  v.  Hugh  Roberts,  in  Anglesey,  Trin.  1838,  by  the  Court. 

(3)  R.  v.  Badger  and  another,  12  L.  J.  M.  C.  66  ;   4  Q.  B.  468. 

(4)  See  statute  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  12  (Rep.  S.  L.  R.). 

(5)  R.  v.    Wideman  (1848),  12  Jur.   (0.   S.)   719  ;  and  see   Coppin,  In  re  (1866), 
L.  R.  2  Ch.  47. 
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[E.  Ill] 


Felony  to 
acknowledge 
falsely  a 
recognizance. 


HAIL. 


which  does  not  apply.  Fur  an  instance  of  such  an  application,  see 
the  caso  of  R.  v.  Footed),  hut  an  appeal  docs  not  lie  to  the  Court  of 
Appeal  (2). 

By  24  &  2")   Vict.  c.  (.»>S,  s.  34,  it  is  a   felony  to  acknowledge  any 
recognizance  in  the  name  of  any  other  person. 

(')  15  Cox,  C.  C.  240  ;  48  L.  T.  394  ;   10  Q.  B.  D.  378  (C.  A.)  ;  and  see  also 
///  re  Frost,  4  Times  L.  R.  ~h~. 
(•)  Ji.  v.  Foote,  10  Q.  B.  D.  378  (C.  A.)  ;   15  Cox,  C.  C.  210  ;  48  L.  T.  394. 
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RECOGNIZANCES. 

{Rules  112—115.) 

R.  112.  Every  recognizance  acknowledged  on  the  removal  of      [  Rr.  112, 

an  indictment,  order,  or  other   proceeding   or  to   prosecute  any  J 

information  granted  by  the  King's   Bench  Division,  or  for  the  Filing 

P  ,      .       ,,  .,   -,-...  .  „       recognizance, 

appearing  or  answering  ot  any  party  in  the  said  Division,  or  lor      r  _         , 

good  behaviour,  or  for  any  other  purpose,  shall  after  the  acknow- 
ledgment thereof  be  transmitted  to  the  Crown  Office  and  filed 
there. 

Recognizances  were  formerly  removed  into  the  King's  Bench  from  Removal 
Assizes  and  Quarter  Sessions  for  the  purpose  of  being  enforced  by  ^om  other 
scire  facias  (see  ante,  p.  72),  those  Courts  then  not  possessing  the      ourts- 
necessary   machinery.      Formerly   a   recognizance   to    be    of    good 
behaviour   could   not   have   been   summarily   estreated   at  Quarter 
Sessions  on  proof  of  witnesses  of  behaviour  committed  out  of  Court  (l)  ; 
but  now,  by  16  &  17  Tict.  c.  .30,  s.  2,  Quarter  Sessions  are  empowered, 
on  proof  of  the  conviction  of  the  party  bound  by  such  recognizance 
of  any  offence  which  amounts  to  a  breach  of  the  condition  of  the  same, 
to  declare  the  same  forfeited,  this  and  other  legislation  providing  for 
the  enforcement  of  recognizances,  in  almost  all  cases,  without  removal 
into  the  King's  Bench.  In  1 894  a  recognizance  to  be  of  good  behaviour 
entered  into  at  the  Assizes  for  the  West  Riding  of  Yorkshire  was 
removed  by  certiorari  and  ordered  to  be  estreated  (2). 

R.  113.  No  recognizance  shall  henceforth  be  forfeited,  estreated,  Not  to  be 
or  put  upon  the  estreat  roll  without  the  order  of  the  Court  or  a  without 
judge,  nor  unless  an  order  or  notice  shall  have  been  previously  order, 
served  upon  the  parties  by  whom  such  recognizances  shall  have 
been  given,  calling  upon  them  to  perform  the  conditions  thereof, 
and  no  default  shall  be  considered  to  be  made  in  performing  the      f  R-  124  1 
conditions  of  a  recognizance  by  reason  of  the  trial  of  any  indict- 
ment or  presentment  or  the  argument  of  any  order  or  conviction 
or  other  proceeding  having  stood  over  where  such  indictment  has 

(l)  B.  v.  Cossens  and  others,  Parker,  54. 

(*)  B.  v.  Brooke,  59  J.  P.  G ;   11  T.  L.  R.  163. 
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RECOGNIZANCES. 


[Br.  113—    been  made  a  remanet,  or  such  indictment  or  order  has  stood  over 

115  1 
J         by  order  of  the  ( Joirrt,  or  by  consent  in  writing  of  the  parties. 


Conditions  as 
to  appearance 

at  trial. 


[ B. 125  ] 


Estreating 
recognizance. 


[ B.  126  ] 

Trial  of 
questions  of 

fact. 


The  provisions  of  the  above  rule  requiring  an  order  or  notice  to  be 
Berved  on  the  parties  bound  by  recognizance  to  perform  the  conditions 
thereof  does  nol  apply  when  the  breach  is  a  failure  to  abstain  from 
doing  somel  hing  ('). 

It.  114.  Every  recognizance  to  appear  and  answer  to  any 
indictment  found  in  the  King's  Bench  Division  or  removed  into 
the  same,  or  to  any  ex  officio  or  criminal  information,  shall, 
unless  the  Court  or  a  judge  shall  by  order  dispense  therewith, 
contain,  besides  any  other  condition  which  may  be  imposed,  a 
condition  that  the  defendant  shall  personally  appear  from  day  to 
day  on  the  trial  of  such  indictment  or  information,  and  not  depart 
until  he  shall  be  discharged  by  the  Court  before  whom  such  trial 
shall  be  had. 

See  notes  to  E.  32,  ante,  p.  88,  and  E.  86,  ante,  p.  96. 

R.  115.  Whenever  it  has  been  made  to  appear  to  the  Court  or 
a  judge  that  a  party  has  made  default  in  performing  the  con- 
ditions of  any  recognizance  into  which  he  has  entered,  filed  in  the 
Crown  Office,  the  Court  or  a  judge  upon  notice  to  the  cognizor 
and  his  sureties,  if  any,  may  order  such  recognizance  to  be 
estreated  into  the  Exchequer  without  issuing  any  writ  of  scire 
facias  :  provided  that  nothing  herein  contained  shall  be  deemed  to 
take  away  or  prejudice  the  right  of  any  party  to  have  questions  of 
fact  tried  by  a  jury,  in  such  cases  as  he  might  before  the  Crown 
Office  Eules  of  1886  have  so  required.  The  trial  of  any  such 
questions  of  fact  shall  be  had  without  pleadings  by  a  common 
or  special  jury,  at  such  place  and  upon  such  issues  as  may  be 
ordered  by  the  Court  or  a  judge,  and  provided  also  that  nothing 
herein  contained  shall  be  deemed  to  take  away  the  jurisdiction  of 
the  Court  or  judge  to  order  the  estreat  of  any  recognizance  when 
the  breach  of  its  conditions  has  been  committed  in  the  face  of  the 
Court  or  judge. 

Whenever  a  breach  of  any  of  the  conditions  of  a  recognizance 
shall  have  been  committed  motion  may  be  made  to  estreat  the 
recognizance  into  the  Exchequer.  The  application  must  be  made 
upon  a  two  days'  notice  of  motion,  and  may  be  brought  on  as  if  it 
were  an  ex  parte  motion,  and  not  be  entered  in  the  Crown  Eaper 


(')  Sec  P.  v.  Brooke,  59  J.  P.  6  :   11  T.  L.  K.  163. 
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(E.  236,  post).     The  application  must  be  supported  by  an  affidavit,       [  R.  115  ] 
intituled  in  the  Court  and  in  the  cause,  proving  service  of  any  notice  ~ 
or  order  required  by  the  above  R.  113,  and  showing  in  what  manner 
the  broach  has  been  committed. 

The  proviso  in  the  foregoing  rules  preserves  to  cognizors  the  right 
to  have  any  question  of  fact  determined  by  a  jury  "which  he  possessed 
before  the  writ  of  scire  facias  was  abolished. 

Whenever  an  order  has  been  made  either  by  the  Court  or  a  judge 
to  estreat  any  recognizance,  it  becomes  the  duty  of  the  King's 
Coroner  and  Attorney  to  certify  and  estreat  the  same  into  the 
Exchequer  (3  &  4  Will.  IV.  c.  99,  s.  27),  which  is  carried  out  by 
making  up  what  is  called  an  estreat  roll,  being  "  an  estreat  of  all 
fines,  issues,  amerciaments,  penalties  and  recognizances (')  set,  lost, 
imposed  or  forfeited  to  or  for  the  use  of  his  Majesty  in  the  King's 
Bench  Division  of  the  High  Court  of  Justice  and  not  before  estreated 
or  received,  with  the  names  of  the  parties  and  their  residences  (so 
far  as  they  can  be  ascertained),"  to  which  roll,  after  setting  out  the 
particulars  of  the  estreat,  must  be  appended  an  affidavit  sworn  by 
the  King's  Coroner  and  Attorney  (4  &  5  Will.  &  M.  c.  24,  s.  4) 
before  an}r  judge  of  the  High  Court  or  before  any  commissioner  for 
oaths  (3  &  4  Will.  IV.  c.  99,  s.  30),  and  see  the  Commissioners  for 
Oaths  Act,  1889  (52  &  53  Vict,  c.  10,  s.  1  (2) ). 

The  roll,  when  completed,  must  be  transmitted  to  the  King's 
Remembrancer  in  the  Exchequers,  who  will  thereupon  proceed  to 
enforce  the  forfeiture. 

It  would  seem  that  the  Court  has  a  discretion  as  to  whether  it 
should  order  the  estreat  of  a  recognizance  (2),  and  the  Treasury  has 
power  to  remit  any  such  forfeiture  (3  &  4  Will.  IV.  c.  99,  s.  33). 

(J)  As  to  the  meaning  of  these  words,  see  In  re  Nottingham  Corporation,  (1897) 
2  Q.  B.  502 ;  66  L.  J.  Q.  B.  883 ;  77  L.  T.  '210  ;  61  J.  P.  725. 
(2)  See  R.  v.  Sangiovanni,  68  J.  P.  55. 
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Abolition  of 
scire  facias. 

[  R.  127  ] 


SCIRE  FACIAS. 
Rule  116.) 
[  Rr.  116—         R.  116.  No  proceedings  shall  be  taken  in  the  Crown  Office  by 

128  1  «•*»•  i  o 

_   sc/re  facias  upon  recognizance. 

Recognizances  may  now  be  estreated  by  the  Court  or  a  judge. 
See  preceding  rule  and  notes. 

PLEADINGS. 

{Rules  117—126.) 

A.  Pleading*  on  Indictment,  Information  or  Inquisition. 
Rr.  117—122.  These  Rules  are  set  out  ante,  pp.  98—100. 

B.  Pleadings  in  Quo  Warranto. 
Rr.  123,  124.  These  Rules  are  set  out  ante,  pp.  191—193. 

C.  Pleadings  in  Mandamus. 
R.  125.  This  Rule  is  set  out  ante,  p.  244. 

D.  Pleading*  in  Prohibition. 
R.  126.   This  Eule  is  set  out  ante,  p.  '207. 

COPIES  OF  PROCEEDINGS  AND  SERVICE. 

(Rules  127,  128.) 

R.  127.  Copies  of  all  informations,  indictments,  or  present- 
ments, and  of  all  pleadings  thereupon,  and  of  mandamus  and 
return  and  traverse  or  other  pleadings  thereupon,  and  of  con- 
victions, orders,  and  every  other  proceeding  filed  in  the  Crown 
Office  shall,  when  required,  be  made  at  the  Crown  Office  and 
delivered  to  the  respective  parties  or  other  parties  requiring  the 
same  on  payment  of  the  proper  charges. 

R.  128.  "Whenever  under  these  Rules  service  of  any  writ, 
notice,  pleading,  order,  summons,  warrant,  or  other  document, 
proceeding,  or  written  communication,  is  not  directed  to  be 
personal,  service  at  the  last  known  place  of  abode,  or  business, 
with  a  clerk,  wife,  or  servant,  or  upon  such  other  person,  or  in 
such  other  manner  as  the  Court  or  a  judge  may  direct,  shall  be 
deemed  to  be  a  sufficient  service. 


Office  copies. 


[  R.  138  ] 


Service  of 
proceedings. 


[  R.  139  ] 
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SPECIAL  CASES  AND  DEMURRERS. 

{Rules  129—131.) 

R.  129.  Order  XXXIV.  of  the  Eules  of  the  Supreme  Court,    [  Br.  129— 

1883  (special  case),  shall,  as  far  as  it  is  applicable,  apply  to  all  civil  J 

proceedings  on  the  Crown  side.  [  R.  140  ] 

Ord.  XXXIV.  is  set  out  in  Appendix  A,  p.  466. 

The  following  Eules  shall  apply  to  all  criminal  proceedings  on 
the  Crown  side  : — 

For  distinction  between  civil  and  criminal  proceedings,  see  post, 
p.  483. 

R.  130.  Demurrers  and  special  cases  shall  be  entered  at  the  Entry  of 
Crown  Office  for  hearing  at  the  request  of  either  party  eight  clear  an™^peeckl 
days  before  the  day  on  which  they  are  set  down  for  argument,  and  cases, 
notice  thereof  shall  be  given  forthwith  to  the  opposite  party.  E  E-  141  J 

Now  that  the  pleadings  on  mandamus,  quo  tvarranto,  and  prohibi- 
tion have  been  assimilated  to  the  pleadings  in  an  action,  demurrers 
only  remain  in  criminal  proceedings  such  as  indictments,  information, 
and  inquisition,  and  are  rarely  resorted  to.     (See  E.  119,  ante,  p.  99.) 

R.  131.  Every  special  case  shall  be  divided  into  paragraphs,  Form  of  case 
which  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of 
the  subject,  and  every  paragraph  shall  be  numbered  consecutively.      j-  r  142  ] 
The  taxing  officer  shall  not  allow  the  costs  of  drawing  and  copying 
any  special  case  not  substantially  complying  with  this  Eule  without 
the  special  order  of  the  Court. 


S.M. 
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COPIES  FOR  THE  USE  OF  THE  JUDGES,  &c. 

(Mules  132—136.) 

[  Rr.  132—         R.  132.   In    all    causes    or   matters   entered   for   hearing  in  a 
] Divisional  Court,  the  party  or  solicitor  entering  shall,  at  least  two 


Copies  for  the  days  before  the  day  appointed  for  hearing,  deliver  copies  of  the 
^  "  proceedings  for  the  use  of  the  judges  at  the  Crown  Office.     Such 

copies  must  he  arranged  in  separate  sets,  that  is  to  say,  one  complete 
set  for  each  judge. 

How  to  be  R.  133.  Such   copies   shall   he  marked  "  For  the  use   of   the 

r  R144  1     Ju(%es>"  an(^  n°t  wuth  the  name  of  any  particular  judge. 

Contents.  R,  134.  Such  copies  shall  contain,  where  the  party  is  seeking  to 

[  R.  145  ]      quash  any  order  or  conviction,  together  with  the   copies   of  the 
proceedings,  a  copy  of  the  order  nisi  to  quash. 


Default  in 
delivering. 

[  R.  146  ] 


Right  to begin 

on  order  nisi. 

[  R.  147  ] 


R.  135.  If  copies  are  not  delivered  the  other  party  may,  on  the 
day  following,  deliver  such  copies  as  ought  to  have  been  so  delivered 
by  the  party  making  default,  and  the  party  making  default  shall 
not  be  heard  until  he  shall  have  paid  for  such  copies  or  deposited 
at  the  Crown  Office  a  sufficient  sum  to  pay  for  the  same.  In 
default  of  both  parties  the  case  shall  be  struck  out,  unless  otherwise 
ordered. 

R.  136.  On  the  argument  of  any  case  where  the  Court  has 
granted  an  order  nisi,  the  counsel  for  the  party  showing  cause  shall 
begin. 

The  party  who  obtained  the  order  nisi  lias  the  reply.     All  the 
counsel  instructed  on  Loth  sides  may  be  heard.     (See  ante,  p.  225.) 
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NOTICE  OF  TRIAL. 

(Rules  137—143.) 

R.  137.  Notice  of  trial  shall  state  the  place  at  which  the  trial  is    [  Br.  137— 
to  be  had,  and  the  day  on  or  after  which  the  record  is  to  be  tried.  J 

See  further  as  to  the  practice,  ante,  p.  109.     Forms  of  notices  of  w^™0 
trial,  Nos.  88—90,  post,  pp.  540,  541.  ,  £'  Hg  -, 

R.  138.  If  the  prosecutor  or  relator  does  not,  within  six  weeks  Notice  by 

after  issue  joined,  or  within  such  extended  time  as  the  Court  or  a  °PP°slte 

.  party- 

judge  may  allow,  give  notice  of  trial,  the  defendant  may  give      r  K<  149  -i 

such  notice,  and  when  the  defendant  is  bound  by  recognizance  to 

give  notice  of  trial  the  prosecutor  may,  in  all  cases,  give  notice  by 

proviso. 

R.  139.  Ten  days'  notice  of  trial  shall  be  given  in  all  cases,  Length  of 

unless  a  longer  notice  shall  be  ordered  by  the  Court  or  a  "judge,  or 

r  r  lin  i 
the  party  to  whom  it  is  given  shall  consent  to  take  short  notice  of 

trial,  which  shall  be  understood  to  mean  four  days'  notice  or  any 

longer  period. 

R.  140.  Notice  of  trial  shall  be  given  before  entering  the  record  To  be  given 

for  triaL  entering. 

Cf.  E.  S.  C.  Ord.  XXXVI.  r.  15.  C  E-  151  ] 

R.  141.  Notice  of  trial  for  London  or  Middlesex  shall  not  be,  Notice  for 
or  operate  as  for  any  particular  sittings,  but  shall  be  deemed  to  be  j^^^ 
for  the  day  stated  in  the  notice,  or  for  any  day  after  the  expiration      [-  ]j  152  ] 
of  the  notice,  on  which  the  record  may  come  on  for  trial. 

Cf.  E.  S.  C.  Ord.  XXXVI.  r.  17. 

R.  142.  Notice  of  trial  elsewhere  than  in  London  or  Middlesex  Notice  for 

shall  be  deemed  to  be  for  the  first  day  of  the  then  next  assizes,  at  assizes- 

.  r  B.   153  1 

the  place  for  which  notice  of  trial  is  given. 

Cf.  E.  S.  C.  Ord.  XXXVI.  r.  18. 

R.  143.  No  notice   of   trial  shall  be  countermanded,  and  no  Counter- 
record  withdrawn  except  by  leave  of  the  Court  or  a  judge,  which  mandlI1g- 
leave  may  be  given  subject  to  such  terms  as  to  costs  or  otherwise  as 
may  be  just. 

Cf.  E.  S.  C.  Ord.  XXXVI.  r.  19. 

u2 
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CONTINUANCES. 

(Rule  144.) 

[  Er.  144—         R.  144.  No  continuance  by  way  of  imparlance,  curia  advisari 
149  ]         vult,  vicecomes  non  misit  breve,  or  otherwise,  shall  be  necessary,  nor 


Continuances    shall  any  entry  thereof  be  made,  upon  any  record,  or  roll  whatever, 

or  in  the  pleading:?. 
[R.  155]  l  8 

Continuances   were   abolished   in   civil  actions    by    Reg.   Gren.  of 

Trinity  Term,  1853,  E.  30,  but  were  not  abolished  as  to  proceedings 

on  the  Crown  side  until  the  Eules  of  1886.     As  to  what  constituted 

a  discontinuance  or  miscontinuance,  see  2  Ilawk.  P.  C.  c.  27,  s.  89. 


When  defen- 
dant may 
enter  record. 

[ B.  156  ] 


Abolition  of 
warrant  of 
nisi  print. 
[ K.  157  ] 


ENTERING  RECORD  FOR  TRIAL. 

{Rules  145,  146.) 

R.  145.  If  the  prosecutor,  or  relator,  after  having  given  notice 
of  trial  for  London  or  Middlesex,  does  not  enter  the  record  within 
six  days,  the  party  to  whom  notice  may  have  been  given  shall  be  at 
liberty  to  enter  it  with  the  leave  of  the  Court  or  a  judge. 

Compare  Ord.  XXXYI.  r.  20. 

The  record  for  trial  takes  the  place  of  the  pleadings  in  a  civil 
action,  and  must  be  lodged  with  the  proper  official,  and  the  cause 
entered  for  trial  in  the  same  manner  as  civil  actions,  and  the  practice 
prescribed  by  Ord.  XXXVI.,  as  far  as  it  may  be  applicable,  must  be 
observed. 

For  forms  of  records,  see  Nos.  91 — 3,  post,  p.  541. 

R.  146.  No  warrant  of  ni^i  priushom.  the  Attorney-General  for 
making  up  a  record  shall  be  necessary. 

Formerly  it  was  necessary  in  criminal  cases  to  obtain  a  warrant 
from  the  Attorney-General  to  authorise  the  making  up  of  a  record  of 
nisi  prius. 

JURY. 
R.  147.  This  Rule  is  set  out  ante,  p.  112. 

VIEW. 
R.  148.  This  Eule  is  set  out  ante,  p.  116. 

WITHDRAWAL  OF  PLEA. 
R.  149.  This  Rule  is  set  out  ante,  p.  11!). 
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TRIAL  AT  BAR. 

{Rules  150—155.) 

The  trial  at  Bar,  as  it  is  now,  is  a  trial  by  some  of  the  judges  of  [  R.  150  ] 
the  King's  Bench  Division  ;  originally  all  causes  were  tried  at  Bar. 
"  The  only  difference  between  the  trial  at  Bar  and.  the  trial  before 
a  single  judge  under  the  former  practice  was  that  the  whole  Court 
sat,  there  were  four  judges  [in  R.  v.  Castro,  1873,  three  only  of 
the  judges  sat],  and  they  assisted  each  other,  but  otherwise  there 
was  no  incident  of  the  trial  which  was  different  "  (1). 

Blackburn,  J.,  in  delivering  judgment  in  R.  v.  Castro  (2), 
speaking  before  the  Judicature  Acts,  when  the  trial,  if  not  at  Bar, 
was  at  nisi  priits,  says,  "  The  direction  of  the  Court"  (for  a  trial 
at  Bar)  "  would  more  properly  have  been  called  a  direction  that 
there  should  be  no  award  of  nisi  prim  than  a  direction  that  the 
trial  should  take  place  at  Bar." 

The  King,  in  virtue  of  his  prerogative,  may  try  his  cause  at 
Bar  (3).  The  Crown  has  a  right  to  a  trial  at  Bar  in  all  cases  where 
it  is  a  party,  or  where  it  has  any  privity  of  interest,  or  where  it  has 
any  right  to  interfere  in  the  litigation  between  subjects  (4). 

R.  150.  A  trial  at  Bar  shall  not  be  had  except  by  order  of  the      [  E.  160  ] 

Court  (5). 

To  the  subject  it  is  only  granted  in  the  discretion  of  the  Court  (6). 
A  trial  at  Bar  is  only  had  in  cases  of  very  great  public  importance, 

(!)  Per  Lord  Esher,  M.R.,  in  Att.-Gen.  v.  Bradlaugh,  14  Q.  B.  D.  at  p.  695  ;  see 
also  R.  v.  Castro,  L.  R.  9  Q.  B.  at  p.  359. 

(2)  L.  R.  9  Q.  B.  at  p.  399  ;  43  L.  J.  Q.  B.  110. 
3)  Sav.  2  ;  Cro.  Car.  348,  n. 

(*)  Dixon  v.  Farrer,  17  Q.  B.  D.  661  ;  55  L.  J.  Q.  B.  49  ;  18  Q.  B.  D.  (C.  A.)  45  ; 
56  L.  J.  Q.  B.  53  ;  55  L.  T.  478 ;  R.  v.  Hales,  1  Barnard.  K.  B.  88  ;  2  Strange,  816  ; 
R.  v.  Astlcy,  2  Salk.  651 ;  6  Mod.  123. 

(5)  In  R.  v.  Lynch  (1903),  no  order  for  a  trial  at  Bar  was  obtained  because,  being 
for  treason  committed  abroad,  it  was  triable  before  the  justices  of  the  King's  Bench 
under  35  Hen.  VIII.  c.  2. 

(6)  R.  v.  Carmarthen  {Burgesses),  Say.  Rep.  79. 
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[  Rr.  150—         and  is  ofrar icurrence,  for  the  Court  is  always  reluctant  to 

153  ]  it  unless  there  is  real  necessity  ('). 


rrant 


Application 
for. 

[E.  161 ; 


Procedure. 

R.  151.  Au  application  for  a  trial  at  Bar  shall  bo  by  motion  for 
an  order   nisi  except  when  made  by  the  Attorney-General  on 

behalf  of  the  Crown,  when  the  order  shall  be  absolute  in  the  first 
instance  as  of  course. 

The  Court  (except  when  moved  for  by  the  Attorney-General  on 
behalf  of  the  Crown)  requires  very  sufficienl  and  strong  grounds  to 
be  shown  upon  affidavits  to  induce  them  to  gram"  a  trial  al  Bar.  It 
should  be  shown  that  the  matter  al  issue  is  of  greal  public  importance, 
or  involves  large  and  important  interests,  and  thai  greal  Legal 
difficulties  are  likely  to  arise,  and,  if  possible,  the  particular  difficulties 
expected  to  arise  should  be  stated  (2). 

It  has  been  granted  to  a  judge  of  a  Superior  Court  and  to  a  Master 
in  Chancery,  as  a  matter  of  course,  without  an  affidavit.     It  has  been 
said  that  the  Court  will  not  refuse  it  where  an  officer  of  the  Cou 
or  a  barrister  is  a  party,  but  this  seems  to  he  (piestionable  (4). 

It  may  not  be  moved  for  before  issue  is  joined  (5)  unless 
instance  of  the  Crown  (G). 


Terms.  H.  152.  On  making  the  order  absolute  for  a  trial  at  Bar,  the 

[  R.  162  ]     Court  may  impose  such  terms  on  the  applicant  as  to  payment  of 
costs,  or  otherwise,  as  the  Court  may  think  fit  (7). 

Jury.  It.  153.  The  Court  may  direct  the  jury  to  be  summoned  from 

the  county  in  which  the  offence  was  committed  or  from  any  other 
[  R.  163  ]  county  not  exempt  by  law  at  any  time  after  joinder  of  issue. 
The  order  for  the  jury  shall  be  lodged  with  the  sheriff  of  such 
county  in  sufficient  time  for  the  jury  to  be  summoned  six  days 
before  the  trial. 

The  trial  must,  iu  the  ordinary  course,  be  by  a  jury  of  the  county 
wherein  the  offence  was  committed  (unless  otherwise  ordered  by  the 
Court  upon  suggestion)  (s).     It  has  been  thought  that  a  trial  at  Bar 

(x)  Chit.   Cr.  L.   497.     The  latest  instances  are  those  of  li.  v.  Jair< 
2  Q.  B.  425;  65  L.  J.  M.  ,C.  218  ;  75  L.  T.  70;  60  J.  P.  662  ;    R.  v.  Lynch,  (1903) 
1  K.  B.  445  ;  72  L.  J.  K.  B.  167  ;  88  L.  T.  26  ;  67  J.  P.  41. 

(-)  See  B.uii'1  s  v.  Brown,  2  Dougl.  437;  R.  v.  Amery,  1  T.  R.  363;  Lord  Sandwich1  s 
case,  2  Salk.  648;  li.  v.  Carmarthen  (Buryesses),  Say.  79. 

(a)  R.  v.  Astm/,  Clerk  of  the  Crown,  2  Sulk.  651  ;  6  Mod.  123. 

(»)  See  Tidd's  Pract.  9th  ed.  749. 

(5)   Case  of Borouyh  of  Christchurch,  2  Str.  696  ;  Lomax  v.  JELolden,  2  Bam.  125  ;    The 
Maidstone  cases,  1  T.  II.  364,  n. 

(fi)    E.  v.  Jameson  and  others,  60  J.  P.  662. 

(7)  See  2  Dougl.  437  ;  Tidd's  Pract.  750. 

(8)  E.  v.  Finney  and  others  (Bristol,  by  Berkshire  jury) ,  Trin.  1832.     See  3  St.  Tr. 
N.  S.  18.     See  also,  as  to  venue,  Dixon  v.  Farrar,  17  Q.  B.  D.  667  ;  18  Q.  B.  D.  43. 
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cannot  be  had  in  a  cause  originating'  in  a  county  palatine  or  other     [  Rr.  153 — 
excepted  jurisdiction,  the  jurors  being*  exempt  from  coming  out  of  15*>  ] 

their  city  or  county  to  try  any  cause,  unless  they  consent  to  waive 
their  privilege  (J) ;  but  the  more  convenient  course  wotdd  be  to  move 
for  a  suggestion  for  trial  by  a  jury  of  an  adjoining  county,  and  that 
being  granted,  to  move  for  a  trial  at  Bar(-). 

As  in  other  cases  on  the  Crown  side,  there  must  be  ten  days'  notice  Notice  of 
of  trial  (E.  139,  p.  295),  before  which  the  order  for  the  trial  at  Bar  tL'iaL 
must  be  drawn  up  at  the  Crown  Office  and  served.  The  notice 
may  be  countermanded  by  leave  of  the  Court  or  a  judge  as  in  other 
cases  (R.  143,  p.  295),  but  it  would  seem  that  after  a  countermand 
there  must  be  a  new  order  for  trial  (3),  because  the  order  already 
made  would  be  discharged  of  course. 

The  jury  in  cases  below  treason  or  felony  is  almost  invariably  The  jury, 
special,  and  is  summoned  pursuant  to  the  order  of  the  Court  as  above 
stated.  The  trial  is  had  in  the  King's  Bench  Division  at  the  Royal 
Courts  of  Justice,  or  wherever  the  Court  may  sit  (4),  before  a  Divisional 
Court,  and  the  jurymen,  from  whatever  county  summoned,  must  attend 
at  their  peril  (3),  unless,  perhaps,  from  a  county  palatine,  the  City  of 
London,  or  other  exempt  jurisdiction  (6). 

If  there  be  not  a  sufficient  number  of  jurymen  in  attendance,  the 
trial  must  be  postponed,  and  a  further  number  of  jurors  be  directed 
to  attend  (7),  as  no  tales  can  be  prayed  in  the  ordinary  way  (9)  ; 
sect.  37  of  the  County  Juries  Act,  1825  (6  Geo.  IV.  c.  50),  does  not 
apply  to  a  trial  at  Bar. 

The  trial  is  had  upon  the  enrolment  of  the  proceedings,  for  form  The  trial, 
of  which  see  No.  112,  p.  549.     The  roll  must  be  made  up  as  far  as 
the  award  of  the  jury,  and,  of  course,  no  separate  record  for  trial  is 
required. 

R.  154.  Three  copies  of  the  roll  upon  which  the  trial  is  to 
take  place  shall  be  delivered  by  the  applicant  for  the  trial  at  Bar      [  E.  164  ] 
at  the  Crown  Office  for  the  use  of  the  judges  four  days  before  the 
day  fixed  for  the  trial. 

R.  155.   A  trial  at  Bar  may  be  continued,  de  die   in  diem,  or  Provision  for 
adjourned  to  a  subsequent  day  at  any  time,  in  the  discretion  of  the  cP^mued 

Sitting's  &HQ. 

Court,  without  any  reference  to  the  sittings  of  the  High  Court, 

(')  Anon.,  2  Salt.  664;  P.  v.  Amery,  1  T.  R.  366;  Lockyer  v.  E.  India  Co., 
2  Wils.  136. 

(2)  Pearse  v.  Lord  Fauconberg,  1  Burr.  292,  jury  of  Yorkshire. 

(3)  See  Fitzg.  267. 

(*)  By  s.  26,  Jud.  Act,  1873,  the  Court  has  power  to  sit  at  any  place. 
(3)  1  Burr.  273. 

(6)  When  the  Courts  sat  at  "Westminster  a  jury  could  not  be  summoned  from 
London,  because  of  the  jurors  being  exempt  by  charter  from  service  out  of  London  ; 
sed  qutere,  now  that  the  Courts  have  been  moved  to  the  Royal  Courts  of  Justice, 
whether  this  exemption  any  longer  applies. 

(7)  Formerly  this  was  done  by  a  writ  of  distringas  decern  tales  directed  to  the  sheriff 
commanding  him  to  add  ten  talesmen  to  the  panel,  whereby  a  supply  was  made  of 
jurymen  to  proceed  with  the  trial.     Corner's  C.  P.  259. 

(8)  Denn  v.  Lord  Cadogan,  1  Burr.  273  ;  P.  v.  Perry,  5  T.  R.  457  ;  Buron  v.  Denmtm, 
1  Ex.  769. 
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[  R.  155  ]  an(j  no  formal  order  shall  lie  drawn  up  for  any  such  continued 

adjournment  sitting  or  adjournment,  nor  shall  any  such  order  be  entered  on 

of  trial.  the  roll> 


[ R.  165  ] 


Tlio  Master  of  the  frown  Office  attends  the  trial,  calls  over  the 
jury,  administers  the  oaths,  reads  the  documents  produced  in  evidence, 
and  records  the  verdicl  when  returned.  The  senior  judge  sums  up 
the  evidence,  and  if  any  question  of  law  arises  in  the  course  of 
the  trial,  each  judge  delivers  his  opinion  .seriatim. 

In  other  respects  the  proceeding's  upon  a  trial  at  Bar  are  the  same 
as  in  other  criminal  proceedings  in  the  King's  Bench  Division. 
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NEW  TRIAL. 

Rr.  156 — 159.  These  Rules  are  set  out  ante.  pp.  142 — 145.  [Rr.  156- 

206  ] 


JUDGMENT  BY  DEFAULT. 
R.  160.  Set  out  ante,  p.  119. 

JUDGMENT. 
Rr.  161—172.  These  Rules  are  set  out  ante,  pp.  120—130. 

ERROR. 

Rr.  173 — 205.  Omitted,  because  they  relate  only  to  proceedings 
on  "Writs  of  Error  which  are  abolished  by  the  Criminal  Appeal 
Act,  1907. 

See  ante,  p.  149. 


APPEALS. 

R.  206.  Ord.  LVIII.  of  the  Rules  of  the  Supreme  Court,  1883 
(Appeals),  shall  apply  to  all  civil  proceedings  on  the  Crown  side, 
including  Mandamus,  Prohibition,  and  Quo  Warranto. 

See  as  to  the  procedure  under  the  applied  Order,  Appendix  A., 
post,  p.  480. 
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EXECUTION. 

( Rule  "207.) 

[Er.  207,  R.  207.  Orel.  XLII.  and  Ord.  XLYIIIa.  r.  8  of  the  Eules  of 

208  ^         the  Supreme   Court,  1883  (Execution),  shall,  as  far  as  they  are 

Application  of  applicable,  apply  to  all  proceedings  on  the  Crown  side. 
( >nl.  XLII. 

[  E.  217  ]  The  applied  Orders  arc  printed  in  the  Appendix  A.,  post,  p.  471. 

For  forms  of  writs  of  execution  applicable  to  proceedings  on  the 
Crown  side,  see  Nos.  138 — 150. 

Further,  for  the  law  and  practice,  see  Edwards'  Law  of  Executions. 


INTERPLEADER. 

{Rule  208.) 

Application  of       R.  208.  In  any  case  on  the  Crown  side  in  which  a  proceeding 
'by    way    of    interpleader    may    be    proper,    the    provisions    of 
Ord.  LYII.  of   the  Eules  of  the   Supreme  Court,   1883  (Inter- 
pleader) shall  be  applicable  so  far  as  the  nature  of  the  case  will 
admit. 

This  rule  is  new,  no  previous  rules  as  to  interpleader  having  been 
provided  with  regard  to  proceedings  on  the  Crown  side. 
Cf.  E.  231  (Issues),  post,  p.  337. 
The  applied  Ord.  LYII.  is  printed  in  Appendix  A.,  p.  478. 
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WRITS. 

(Rules  209—215.)  [  »*•  209- 

v  '  213  ] 


R.  209.  All  writs  on  the  Crown  side  shall  be  issued  at  the  Writs  issued 

n  r\cn  at  Crown 

Crown  uince.  Office. 

[ E.  229  ] 
R.  210.  Every  writ  shall  be  prepared  by  the  solicitor  or  party  How 
suing  out  the  same,  and  shall  be  written  or  printed  on  parchment  PrePared> 
or  paper  wove  "  Loan  "   hand-made  40  lbs.  per   ream   in  double 
foolscap  or  thereabouts.     Every  writ  shall,  before  being  sealed,  be      [  E.  230  ] 
endorsed  with  the  name  and  address  of  such  solicitor  or  party ; 
and  if   sued  out   by  the  solicitor  as  agent,  with   the   name  and 
address  of  the  principal  also. 

R.  211.  There  shall  be  an  entry  made,  in  a  book  to  be  kept  Kecord  of 
for  that  purpose,  of  every  writ  issued  at  the  Crown  Office  with  J^8  °   e 
the   exception   of    writs    of    subpoena  ad    testificandum   and   duces      [  r.  230  ] 
tecum. 

R.  212.  Every  writ  except  as  otherwise  by  these  Rules  pro-  Teste  of  writs. 
vided  shall  bear  date  on  the  day  on  which  the    same  shall  be 
issued,  and  shall  be  tested  at  the  Royal  Courts  of  Justice,  London,      i K-  231  J 
in  the  name  of  the  Lord  Chief  Justice  of  England. 

As  to  dating  writs  on  further  process  to  compel  appearance,  see 
E.  215,  infra ;  and  on  proceeding  to  outlawry,  see  Er.  89,  90,  91,  99, 
ante,  pp.  272  et  seq. 

R.  213.  Every  writ,  unless  by  these  Rules  otherwise  provided,  How 
issued  by  the  King's  Bench  Division,  when  returnable  in  Court,  returnaUe- 
shall  be  made  returnable  forthwith  in  such  Division  ;    and  such 
of  the  aforesaid  writs  as  may  be  made  returnable  at  chambers      [  e.  232  ] 
shall  be  made  returnable  forthwith  before  a  judge  at  chambers, 
unless  otherwise  ordered :  provided  that  every  writ  of  habeas  corpus 
ad  subjiciendum  shall  be  made  returnable  immediately. 
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WRITS. 


[  Er.  214, 
215] 

Compelling 
return. 


[E.  233] 


R.  214.  Every  order  to  return  a  writ  shall  require  such  return 
to  be  made  within  four  days  next  after  service  of  such  order,  if 
served  in  London  or  Middlesex,  and  within  eight  days  in  all  other 
cases.  Every  writ  returnable  in  Court  shall,  together  with  the 
return  thereto,  he  filed  in  the  Crown  Office,  and  every  writ 
returnable  before  a  judge  shall,  after  the  decision  of  the  judge 
thereon,  be  so  filed,  with  the  return  and  any  order  made  thereon, 
or  a  copy  of  such  order ;  provided  that  any  writ  of  certiorari  to 
remove  inquisitions  and  depositions  taken  before  a  justice  of  the 
peace,  or  a  coroner,  upon  the  commitment  of  any  person  charged 
with  any  offence,  shall,  as  soon  as  the  Court  or  a  judge  shall  have 
exercised  their  or  his  discretion  thereon,  be  transmitted  to  the 
clerk  of  assize  or  clerk  of  the  peace,  or  other  officer  (as  the  case 
may  be)  of  the  county,  borough,  or  place  from  which  they  have 
been  received. 


To  compel 
appearance. 


[ E.  234  ] 


R.  215.  Every  writ  to  compel  an  appearance  shall  require  the 
appearance  to  be  entered  in  the  Crown  Office  on  a  day  certain,  and 
in  case  no  appearance  shall  be  entered  at  the  end  of  four  days, 
exclusive  of  the  return  thereof,  further  process  may  issue  to 
compel  an  appearance,  which  further  process  shall  be  tested  on 
the  return  day  of  the  previous  process ;  and  every  writ  of  capias  ad 
satisfaciendum  shall  have  eight  days  at  least  between  such  teste 
and  return. 


305 


HABEAS    CORPUS. 

{Rules  216—230.) 

There  are  several  different  writs  of  habeas  corpus  each  used 
for  a  different  purpose.  Those  issued  from  the  Crown  side  of 
the  King's  Bench  Division  are  as  follows  : — 

1.  Habeas  corpus  ad  subjiciendum. — This  writ  is  used  for  pro- 

tecting the  liberty  of  the  subject  by  examining  into  the 
legality  of  commitments  for  criminal  or  supposed  criminal 
matters,  or  of  any  other  forcible  detention,  including  im- 
pressments, and  also  for  admitting  to  bail  prisoners  legally 
committed. 

2.  Habeas   corpus   ad   testificandum    for   bringing   up    prisoners 

to  give  evidence. 

3.  Habeas  corpus  ad  respondendum  for  bringing  up  prisoners  to  be 

examined  or  tried  on  criminal  charges. 

4.  Habeas  corpus   ad   deliberandum   and    recipias    for    removing 

prisoners  from  one  custody  to  another  for  the  purpose  of 
trial ;  and 

5.  Habeas  corpus  to  bring  in  the  body  of  a  defendant   on  a 

return  of  cepi  corpus,  for  which  see  "  Attachment." 

Habeas  Corpus  ad  Subjiciendum. 

This  great  constitutional  remedy,  for  all  manner  of  illegal 
confinement,  is  a  high  prerogative  writ,  and  at  common  law 
issues  out  of  the  King's  Bench  Division  not  only  during  the 
sittings,  but  also  in  vacation  (1). 

It  is  that  legal  process  which  is  employed  for  the  summary 
vindication  of  the  right  of  personal  liberty  when   illegally  re- 

(!)  3  Bl.  Com.  c.  8  ;  and  see  Canadian  Prisoners'  case,  9  A.  &  E.  736  ;  S.  C,  1  Per. 
&  Dav.  526  ;  but  Patteson,  J.,  in  Cants  Wilson'1  s  ease,  seems  to  have  doubted  whether 
Blackstone  is  correct  in  stating  that  the  writ  may  by  common  law  be  returnable  in 
chambers :  9  Q.  B.  at  p.  994. 
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strained,  and  extends  to  all  cases  of  illegal  imprisonment  whether 
claimed  under  public  or  private  authority  (1). 

"  The  remedy  of  habeas  corpus  is,  in  my  opinion,  intended  to 
facilitate  the  release  of  persons  actually  detained  in  unlawful 
custody,  and  was  not  meant  to  afford  the  means  of  inflicting 
penalties  upon  the  persons  by  whom  they  were  at  some  time  or 
other  illegally  detained"  (per  Lord  Watson  (-)  ). 
Date  of  The   date    of   the    origin    of   the    writ   is  unknown,   but   it   is 

supposed  to  have  been  in  use  before  the  date  of  Magna  Carta  (3). 

In  consequence  of  various  modes  of  evading  and   delaying  the 
writ  being  constantly  practised,   Parliament  at  length  interfered 
to  strengthen  and  protect  its  efficacy. 
As  to  com-  By  16  Car.  I.  c.  10,  s.  8,  in  cases  of  commitments  by  the  King 

SvaJTeiiOT  ^n  Person>  or  by  the  Privy  Council  or  any  members  thereof,  this 
Privy  Council,  writ  is  required  to  be  granted  upon  demand  or  motion  made  by 
16  Car.  I.        counsel  to  the  nudges  of  the  Court  of  King's  Bench  or  Common 

c.  10   s.  8  jo  <-> 

(1640).'  Pleas   in  open    Court  without  any  delay,   who   shall  thereupon, 

within  three  Court  days  after  the  return  is  made,  examine  and 

determine   the   legality   of   such   commitments   and   do  what   in 

justice  shall  appertain  in  delivering,  bailing,   or  remanding  the 

prisoner.     And  if  anything  shall  be  wilfully  done  or  omitted  to 

be  done  by  any  judge,  justice,  officer,  or  other  person  contrary 

to  the  Act,  such  person  is  made  liable  for  treble  damages  to  be 

recovered  by  the  party  grieved. 

The  Habeas         The  foregoing  Act  dealt  with  but  one  class  of  abuse.     It  had 

?6-9U8  ACt'     become  a  frequent  custom  for  sheriffs,  gaolers,  and  other  officers 

3lCar.H.c.2.  to  delay  obedience  to  the  writ  by  standing  out  until  one  or  more 

subsequent  writs  had  been  issued.     To  remedy  this,  the  celebrated 

Habeas  Corpus  Act,  1679  (31  Car.  II.  c.  2),  was  passed. 

In   substance  this  statute,  according  to   Hallam  (4),   though  a 

very  beneficial  enactment  and  eminently  remedial  in  many  cases 

of  illegal  imprisonment,  introduced  no  new  principle,  nor  conferred 

any   right   upon   the   subject,   and  was   only  declaratory  of  the 

common  law. 

Sect.  l.  The  Act  recites  that  great  and  vexatious  delays  have  been  used 

causing  prisoners  to  be  long  detained  in  prison  in  cases  where  by 

(')  JR.  v.  Mead,  1  Burr.  542  ;  3  Bl.  Com.  133. 

(2)  Barnardo  v.  Ford  {Gossage's  case),  (1892)  A.  C.  333. 

(3)  Hallam's  Mid.  Ages,  342  ;  Hurd.  on  Hab.  Corp.  143.  Lord  Hale  mentions  a 
case  in  33  Ed.  1,  Hale's  Hist,  of  tbe  Crim.  Law ;  cf.  also  Hill's  report  of  Canadian 
Prisoners'  case,  6. 

(4)  2  Hallam's  Const.  Hist.  176. 
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law  they  are  bailable,  and  for  the  prevention  thereof,  and  the 
more  speedy  relief  of  all  persons  imprisoned  for  any  criminal,  or 
supposed  criminal,  matter,  provides  by  sect.  3,  that  on  complaint  Sect.  3. 
and  request  in  writing  by  or  on  behalf  of  any  person  committed 
or  detained  other  than  persons  convicted  or  in  execution  for  any 
crime  (unless  for  treason  or  felony  plainly  expressed  in  the 
warrant,  or  upon  suspicion  of  any  felony,  or  as  accessory  before 
the  fact  to  any  felony  (sect.  21) ),  attested  and  subscribed  by  two 
witnesses  that  were  present  at  the  delivery  of  the  copy  of  the 
warrant  of  commitment  and  detainer,  the  Lord  Chancellor  or  any 
of  the  judges  in  vacation,  upon  viewing  a  copy  of  the  warrant,  or 
affidavit,  that  a  copy  has  been  denied  to  be  given,  shall  (unless 
the  party  has  neglected  for  two  whole  terms  to  apply  for  a 
habeas  corpus  for  his  enlargement  (sect.  4)  )  award  a  habeas  corpus  Sect.  4. 
for  such  prisoner  returnable  immediately  before  himself  or  some 
other  judge,  and  within  two  days  after  the  party  shall  be  brought 
before  him,  shall  discharge  such  party,  if  bailable,  upon  giving 
security  by  himself,  and  one  or  more  surety  or  sureties  (l)  in  any 
sum  having  regard  to  the  quality  of  the  prisoner  and  the  nature 
of  the  offence,  to  appear  and  answer  in  the  Court  in  which  the 
offence  is  properly  cognizable.  Every  such  writ  to  be  marked 
"per  statutum  trieesimo  primo  Caroli  seeundi  regis."  Any  officer  Sect.  5. 
refusing  to  make  a  return  to  the  writ,  or  refusing  or  neglecting  to 
deliver  within  six  hours  after  demand  by  the  prisoner  or  on  his 
behalf  a  copy  of  the  warrant  of  commitment  and  detainer,  renders 
himself  liable  to  a  penalty  of  100/.  for  a  first  offence  and  to 
forfeit  his  office,  and  of  200/.  for  a  second  offence  to  be  recovered 
by  action  against  such  officer,  his  executors  or  administrators 
(sect.  5).  Provision  is  made  against  a  person  set  at  large  upon  Sect.  6. 
habeas  corpus  being  vexatiously  committed  again  for  the  same 
offence  (sect.  6)  (2).  Prisoners  are  not  to  be  removed,  except  Sect.  9. 
under  certain  circumstances,  without  writ  of  habeas  corpus  or  other 
legal  writ  (sect.  9)  (3).  Writs  might  be  obtained  from  the  Court  Sect-  10- 
of  Chancery  or  Court  of  Exchequer,  as  well  as  out  of  the  Court  of 
King's  Bench  or  Common  Pleas  in  term  as  well  as  in  vacation, 
and  any  of  the  judges  refusing  the  writ  properly  applied  for, 
pursuant  to  the  Act,  shall  forfeit  to  the  prisoner,  or  party  grieved, 

{})  See  as  to  justices  dispensing  with  sureties,  the  Bail  Act,  1898. 

(2)  See  Attorney-General  of  Hong  Kong  v.  Ktcok-a-Sing,  L.  K.  5  P.  C.  179. 

(3)  Prisoners  may  now  under  almost  any  circumstances  or  for  any  pur}:>ose  be 
removed  without  a  writ  of  habeas  corpus  under  the  Prisons  Acts,  1865  to  1899,  and 
other  Acts. 
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Applies  to 

misdemea- 
nours only. 

Other  cases 
left  to  the 
common  law. 


56  Geo.  III. 
c.  100,  s.  1. 

Habeas 
Corpus 
Act,  1816. 


Sect.  2. 


Provision  for 
controverting 
return. 
Sect.  3. 


Sect.  4. 


500/.,  to  be  recovered  as  aforesaid  (sect.  10).  The  writ  may  run 
into  any  county  palatine,  the  Cinque  Ports,  or  other  privileged 
places  within  England  and  Wales,  or  the  town  of  Berwick-on- 
Tweed  and  the  Islands  of  Jersey  or  Guernsey  (sect.  11)  ('). 
(Sect.  19  is  repealed  by  56  &  57  Vict.  c.  Gl.) 

The  provisions  of  this  statute  are  confined  to  the  cases 
enumerated  in  it,  which  resolve  themselves  into  cases  of  commit- 
ments for  misdemeanours  only,  all  other  cases  of  illegal  or  unjust 
restraint  being  left  to  the  common  law,  but  even  in  that  case  the 
writ  must  also  be  immediately  obeyed,  without  waiting  for  any 
alias  or  pluries,  otherwise  an  attachment  will  issue  (2). 

The  procedure  on  the  common  law  writ  was  much  improved 
subsequently  by  the  Habeas  Corpus  Act,  1816  (56  Geo.  III.  c.  100). 

By  s.  1  of  this  Act  the  judges  are  required  to  award  this 
writ  in  vacation  time,  where  any  person  shall  be  confined  or 
restrained  of  his  or  her  liberty,  otherwise  than  for  some  criminal 
or  supposed  criminal  matter,  and  except  persons  imprisoned  for 
debt  or  by  process  in  any  civil  suit,  upon  complaint  made  to  them, 
by  or  on  behalf  of  the  person  so  confined  or  restrained,  if  it  shall 
appear  by  affidavit  or  affirmation  that  there  is  a  probable  and 
reasonable  ground  for  such  complaint.  By  sect.  2,  wilful  dis- 
obedience to  such  writs  is  declared  to  be  a  contempt  of  the  Court 
under  the  seal  of  which  such  writs  shall  have  issued  ;  and  the 
judges  are  empowered  to  issue  warrants  for  apprehending  parties 
guilty  of  such  disobedience  in  order  to  their  being  punished  for 
the  same  ;  and  it  is  provided  that  writs  issued  in  vacation  may  be 
made  returnable  in  Court  in  the  next  term  ;  and  writs  issued  in 
term  may  be  made  returnable  before  a  judge  in  vacation. 

By  s.  3,  although  a  return  to  a  writ  of  habeas  corpus  may  be 
good  and  sufficient  in  law,  the  judge  before  whom  such  writ  may 
be  returnable  may  examine  into  the  truth  of  the  facts  set  forth  in 
such  return  by  affidavit  or  affirmation,  and  in  case  such  judge  may 
consider  it  doubtful  whether  the  material  facts  set  forth  be  true  or 
not,  he  may  admit  the  prisoner  to  bail  with  one  or  more  sureties  to 
appear  in  Court  in  the  next  term,  and  may  also  remit  the  matter 
to  the  Court  to  examine  into  in  a  summary  way  by  affidavit  or 
affirmation,  and  to  order  and  determine  touching  the  discharging, 
bailing,  or  remanding  the  party. 

Sect.  4  provides  for  the  like  proceeding  being  had  for  contro- 

(')  Cf.  .06  Geo.  III.  c.  100,  ss.  1  and  5,  which  include  the  Isle  of  Man. 
{-)  3  Bl.  Com.  c.  8 ;  JR.  v.  Winton,  5  T.  R.  91. 
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verting  the  truth  of  the  return  to  any  such  writ  granted  by  and 
returnable  before  the  Court  itself. 

Sect.   6  applies   the    provisions    of    sect.  2    of    this  Act    to  all  Sect.  6. 
writs  of    habeas   corpus   awarded    in  pursuance  of  the  Act  of  31 
Car.  II.  c.  2. 

In  Ex  parte  Anderson  (l)  it  was  held  that  the  writ  ran  to  the 
province  of  Canada,  and  it  was  stated  by  Cockburn,  L.C.J.,  "to 
any  dominion  of  the  Crown."  In  consequence  of  this  decision  the 
Act  of  1862  (25  Vict.  c.  20)  was  passed.     By  that  Act  no  writ  of  Where  writ 

.  „  .  does  not  run. 

habeas  corpus  shall  issue  out  of  England  by  authority  ot  any  judge  25  yict>  c_  20> 

or  Court  of  Justice  therein  into  any  colony  or  foreign  dominion 

of  the  Crown  where  her  Majesty  has  a  lawfully  established  Court 

of    Justice  having  authority    to    grant   and   issue  the  said  writ, 

and  to  ensure  the  due  execution  thereof  throughout  such  colony  or 

dominion. 

It  does  not  lie  to  Scotland  (-),  but  it  lies  to  the  Isle  of  Man, 
though  no  part  of  the  realm,  notwithstanding  the  above  section ; 
it  is  a  dominion,  but  not  a  foreign  one  (3).  It  lay  to  Jersey,  and 
probably  does  so  still  (4). 

This  writ  is  used  for  a  variety  of  purposes,  all  of  which  so 
immediately  affect  the  liberty  of  the  subject,  that  it  has  become 
known  as  "  the  "  writ  of  habeas  corpus.  It  is  used  in  all  cases 
wherever  the  right  of  personal  liberty  is  infringed  by  any  power 
whatever. 

But  in  the  cases  of  infant  children  it  is  used  to  determine 
whether  the  person  having  charge  of  them  is  the  right  person.  It 
is  not  a  question  of  liberty,  but  of  nurture  and  education  (5).  See 
infra. 

The  primary  object  of  the  writ  is  for  the  purpose  of  bringing  Object  of 
the  body  into  Court,  and,  therefore,  if  that  is  impossible,  the  writ 
ought  not  to  issue.      It  should  not  be  used  punitively  but  only 
remedially. 

In  R.  v.  Barnardo  (Gossage's  case)  (G)  Lord  Halsbury  said  that 
he  could  not  agree  to  the  proposition  (stated  in  the  Court  of 
Appeal  in  R.  v.  Barnardo  (Ti/e's  case)  (7) )  that  if  a  Court  is  satisfied 

(')  3  El.  &  El.  490 ;  30  L.  J.  Q.  B.  129. 
(-)  li.  v.  Cowle,  2  Burr.  856. 

(3)  In  re  Brotcn,  33  L.  J.  Q.  B.  193  ;    10  Jur.  915. 

(4)  In  re  Banutt,  per  Blackburn,  J.,  1875;  see  also  In  re  Cams  Wilson,  7  Q.  B. 
984';  In  re  Belson,  17  Moore,  P.  C.  114. 

(5)  Per  LordEsher,  MR.,  in  It.  v.  Barnardo  (Jones'  case),  7  T.  L.  R.  101. 
(c)   (1892)  A.  C.  326 ;  67  L.  T.  1  ;  ST.  L.  R.  728. 

(7)  23  Q.  B.  D.  305,  at  p.  315 ;  58  L.  J.  Q.  B.  553. 

S.M.  X 


310 


HABEAS  CORPUS. 


Fur  bail. 


It  lies  to 
discharge 
prison  i  i 
illegal  com- 
mitments. 

Not  on  con- 
\  ictions  on 
indictments. 


Summary 
commitments. 


Commitments 


that  illegal  detention  has  ceased  before  application  for  the  writ  lias 
been  made  nevertheless  the  writ  might  issue  in  order  to  vindicate 
the  authority  of  the  Court  against  a  person  who  lias  once,  though 
not  at  the  time  of  the  issue  of  the  writ,  unlawfully  detained 
another  or  wrongfully  parted  with  the  custody  of  another.  In 
this  the  rest  of  the  Court  agreed. 

With  regard  to  its  use  for  the  purpose  of  bringing  up  prisoners 
to  be  hailed,  see  post,  "Bail  on  Criminal  Charges,"  p.  280. 

It  is  used  to  obtain  the  discharge  of  prisoners  from  custody 
on  commitments,  whether  civil  or  criminal,  for  some  illegality 
or  informality  in  such  commitments,  or  for  want  of  or  excess  of 
jurisdiction. 

It  does  not  in  general  lie  when  the  party  is  in  execution  on  a 
criminal  charge  after  judgment  on  an  indictment  according  to  the 
course  of  common  law  (J).  Any  defect  in  the  record  of  such  pro- 
ceedings can  only  be  taken  advantage  of  by  writ  of  error  (2). 

Nor  does  it  lie  in  cases  of  commitments  by  any  Court  of  Record 
for  a  contempt,  or  by  the  House  of  Lords  or  Commons  for  a 
contempt  or  breach  of  privilege  ;  as  they  are  commitments  in 
execution,  and  need  not  specify  the  particulars  of  the  offence,  every 
Court  being  held  to  be  the  proper  judge  of  what  does  or  does  not 
constitute  a  contempt  (3).  This  also  applies  where  colonial  Legis- 
latures are  vested  with  the  same  privileges  as  the  English  Houses 
of  Parliament,  and  have  committed  any  one  for  contempt  (4). 

In  the  case  of  summary  proceedings  before  conviction,  the 
commitments  should  be  drawn  up  with  great  care  and  par- 
ticularity (5). 

It  is  not  intended  to  enter  fully  into  the  law  with  regard  to 
commitments,  more  especially  as  there  exist  several  standard 
works  on  the  subject,  but  there  are  some  general  rules  which  it 
may  be  useful  shortly  to  notice. 

In  commitments  of  persons  charged  with  offences  before  trial,  if 


H  Ex  parte  Lees,  E.  B.  E.  828. 

(2)  See  Ex  parti  Cobbett',  27  L.  J.  Ex.  199;  Ex  parte  Lees,  supra;  In  re  Newton, 
24  L.  J.  C.  P.  148;   16  C.  B.  97  ;   Ex  parte  Dunn,  17  L.  J.  C.  P.  97. 

(3)  Bra  -  Cro  htfi  ease,  3  Wilson,  199;  Ex  parte  Sheriff' of  Middlesex,  in  Stockdale  v. 
Hansard,  11  A.  &  E.  27:;  :    Burdett  v.  Abbott,  1  I  East,  1.  ' 

(4)  The  Speaker  of  tht  '  ■  yislative  Assembly  of  Victoria  v.  Glass,  L.  R.  3  P.  C.  560; 
40  L.  J.  P.  C.  17;  24  L.  T.  317. 

(5)  Nash's  case,  1  B.  &  Aid.  295;  Paley  on  Convictions,  8th  ed.,  title  "Commit- 
ments," p.  352;  Burn's  Justice  of  the  Peace,  title  "Commitment";  Chitty's 
Statutes,  titles  "False  Imprisonment,"  and  "Habeas  Corpus."  Before  11  &  12 
Vict.  c.  43,  it  was  even  necessary  in  some  cases  to  show  what  facts  were  proved  in 
support  of  the  charge1,  but  by  reason  of  that  Act  it  is  no  longer  necessary  to  set  out 
the  evidence  in  convictions,  and  consequently  not  in  commitments. 
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a  corpus  delicti  appear  against  the  prisoners,  on  the  depositions,  or  before  con- 
by  the  return,  the   Court  will  not  discharge  them,  although  the  A 
commitment  may  be  informal,  but  will  remand  them,  by  a  good 
commitment,  or  if  discharged  out  of  custody,  bind  them  over  by 
recognizance  to  answer  the  charge  (1). 

A  warrant  of  commitment  upon  a  summary  conviction  ought 
to  show  a  good  conviction  and  requires  as  much  particularity ; 
the  form  prescribed  by  statute  (1L  &  12  Vict.  c.  48)  should  be 
so  filled  up  that  the  description  of  the  offence  may  show  juris- 
diction (2). 

It  is  not  necessary  for  the  commitment  to  be  so  particular  after 
conviction  as  before  (3),  and  where  there  appears  to  be  a  valid 
conviction  which  is  brought  before  the  Court  by  the  prosecutor,  in 
support  of  a  defective  commitment,  the  Court  will  not  in  general 
discharge  the  prisoner  for  formal  defects  in  the  commitment.  In 
order  to  take  advantage  of  any  defect  in  the  conviction,  it  must  be 
removed  by  certiorari  (4),  as  to  which  see  title  "  Certiorari  for  Con- 
victions and  Orders,"  ante,  pp.  37  et  seq. ;  but  if,  as  is  frequently  the 
case,  the  certiorari  is  taken  away  by  statute,  at  the  instance  of  the 
defendant,  and  not  at  the  instance  of  the  prosecutor,  and  the  pro- 
secutor does  not  remove  the  conviction,  the  Court  will  generally 
not  look  beyond  the  commitment,  but  will  take  for  granted  that 
the  conviction  is  fully  and  correctly  set  out  therein  (5). 

This  writ  is  also  used  for  bringing  people  before  the  Court  who  Lunatics. 
are  wrongfully  or  illegally  detained  in  private  custody,  for  instance, 
under  the  pretence  of  lunacy  ;  but  in  these  cases  it  is  essential  to 
make  out  a  very  strong  case  before  the  Court  will  grant  the  writ, 
as  other  securities  against  illegal  detention  are  provided  by  the 
law,  and  great  mischief  and  danger  might  arise  from  incautiously 
granting  the  writ  (6) . 

In  Ireland  it  has  been  decided  that  where  a  person  was  in  custody 
under  an  order  of  justices  (as  a  lunatic),  the  proper  course  is  not  to 
apply  to  the  superior  Court  for  a  certiorari  to  remove  the  order  for 
the  purpose  of  quashing  it,  but  to  apply  for  a  habeas  corpus  ('). 

As  a  rule  the  Court  will  not  immediately  discharge  the  person 
detained  on  the  ground  of  lunacy,  but  will  generally  enlarge  the 

(')  JR.  v.  Marks,  3  East.  1G2  ;  Ex  parte  Krans,  1  B.  &  C.  258. 

(-)  Ex  parte  Peerless,  1  Q.  B.  143;  R.  v.  Chaney,  6  Dovri.  281. 

(3)  R.  v.  Rogers,  1D.&E.  156  ;  R.  v.  Helps,  3  M.  &  S.  331. 

{>)  R.  v.  El'well,  2  Str.  794;  R.  v.  Taylor,  7  D.  &  R.  623. 

(5)  R.  v.  Chaney,  6  D.  P.  C.  231  ;  R.  v.  Reynolds,  13  L.  J.  M.  C.  65. 

(6)  R.  r.  Turlington,  2  Burr.  1115  ;  R.  v.  Clarke,  3  Burr.  1362. 
(')  R.  v.  Rial/,  11  Ir.  C.  L.  R.  279. 
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time  for  the  return,  in  order  that  the  person  may  be  examined 
by  doctors  (!). 

The  application  must  either  be  made  on  an  affidavit  by  the 
supposed  lunatic  himself,  or  it  must  be  shown  distinctly  that  he  is 
prevented  from  making  one,  and  that  the  application  is  authorized 
by  him,  else  there  is  nothing  to  show  the  Court  that  the  lunatic  is 
dissatisfied  with  his  duress,  and  this  applies  generally  (2).  So 
where  a  rule  had  been  obtained  for  a  habeas  ri>rj)n.s  to  bring  up  a 
lunatic  confined  in  an  as\  him  under  Irish  medical  certificates,  the 
Court  discharged  it  with  costs,  there  being  no  affidavit  to  show 
that  the  party  promoting  the  application  was  duly  authorized  by 
the  lunatic  ;  the  affidavit  upon  which  the  motion  was  founded  was 
one  of  a  person  who  described  himself  as  attorney  for  the  lunatic 
and  of  two  doctors  (3). 

The  writ  does  not  lie  \vhere  a  person  has  been  indicted  for  or 
charged  with  any  crime  or  offence  in  a  Court  in  India,  and  has 
been  acquitted  of  or  not  been  tried  for  such  crime  or  offence  on  the 
ground  of  his  being  found  to  be  of  unsound  mind,  and  an  order 
has  been  made  under  14  &  15  Yict.  c.  81,  s.  1,  for  his  removal  to 
England  (4). 

And  in  Ireland  it  has  been  decided  that  an  order  of  justices 
committing  a  person  to  gaol  as  a  dangerous  lunatic  under 
1  &  2  Yict.  c.  27,  and  8  &  9  Vict.  c.  107,  is  not  valid  unless 
there  appear  on  the  face  of  the  information  upon  which  the 
order  is  founded,  first,  that  he  was  discovered  and  apprehended 
under  circumstances  denoting  derangement ;  secondly,  that  he  had 
a  purpose  of  committing  an  indictable  offence ;  thirdly,  that  he 
was  a  dangerous  lunatic ;  therefore  an  order  of  committal  of  a 
person  as  a  dangerous  lunatic,  founded  on  an  information  that  he 
was  found  trespassing  on  ground  under  a  claim  of  right,  was 
held  to  be  invalid  (5). 
For  wife.  By  means  of  this  writ  a  wife  unduly  restrained  by  her  husband 

may  regain  her  liberty  ;  but  it  would  seem  that  what  amounts  to 
undue  restraint  is  a  question  for  the  Court  in  each  case  (G) . 

If  a  wife  be  improperly  detained  from  her  husband,  he  can 

(')  In  re  Cody,  5  Ir.  Jur.  (N.  S.)  175  ;  In  re  Mathews,  12  Ir.  C.  L.  R.  241. 

(2)  In  re  Parker,  5  M.  &  "W.  32. 

(3)  Ex  parte  Child,  15  C.  B.  238. 
(*)  In  re  Maltby,  7  Q.  B.  D.  18. 

(6)  JR.  v.  Midll,  11  Ir.  C.  L.  R.  279. 

(6)  R.  v.  Jackson,  (1891)  1  Q.  B.  671;  GO  L.  J.  Q.  B.  346;  G4  L.  T.  G79 ;  7 
T.  L.  R.  382;  It.  v.  Earl  Ferrers,  1  Burr.  03 1. 
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obtain  her  restoration  by  means  of  this  writ;  but  it  must  be 
shown  that  she  is  detained  against  her  will,  and  the  writ  was 
refused  to  a  husband  who  had  executed  articles  of  separation  and 
agreed  not  to  molest  his  wife  (x)  ;  and  where  a  wife  was  living 
apart  from  her  husband  by  her  own  desire,  and  was  under  no 
constraint,  the  Court  refused  the  writ  on  the  application  of  the 
husband,  for  the  purpose  of  restoring  her  to  his  custody  (2). 

With  reference  to  the  custody  of  children  the  judges  of  the  For  custody 

.  .      . ",.    ,.  .      of  children, 

common    law    Courts    have    exercised    a    larger    jurisdiction   in 

granting  writs  of  habeas  corpus  than  in  other  cases.     They  have 

exercised  powers  somewhat  analogous  to   those  which  the   Court 

of  Chancery  has  always  exercised  in  its  character  of  parens  patrice. 

For  instance,  the  writ  was  issued  irrespective  of  the  wishes  or 

desire  of   the  child  detained,  and  in  making  the  rule  absolute,  the 

Court  has  always  exercised  a  certain  discretion  in  order  to  protect 

the  child,  in    addition    to   merely   setting   the   infant   free  from 

restraint.      In    R.   v.    Greenhill(z),   Mr.  Justice   Coleridge   said: 

"  A   habeas  corpus  proceeds  on   the  fact   of   an   illegal  restraint. 

When  the  writ  is  obeyed  and  the  party  brought  up  is  capable 

of  using  a  discretion — the  rule  is  simple — the  individual  who  has 

been   under  restraint  is  declared  to  be  at  liberty,  but  when  the 

person    is   too    young   to  have  a   choice,  we  must  refer  to  legal 

principles  to  see  who  is  entitled  to  the  custody,  because  the  law 

presumes  that  where  the  legal  custody  is  no  restraint  exists :  and 

where  the  child  is  in  the  hands  of  a  third  party,  the  presumption 

is  in  favour  of  the  father  "  ;  and  all  the  judges  agreed  that  age, 

and  not  mental  capacity,  was  to  be  taken  to  be  the  criterion  of  a 

capacity  to  choose.     In   li.  v.   Clarke  (4)   and  B.  v.  Hours  (5)    it 

was  laid  down  that  the  age  at  which  children  should  be  deemed 

to  have  a  discretion  was  fourteen  in  the  case  of  a  boy,  and  sixteen 

in  the  case  of  a  girl. 

In  cases  of  legitimate  children  the  right  of  the  father  to  the  For 

custody  is  paramount  to  that  of  the  mother  (6),  and  a  testamen-  ^^J"1*8 

tary  guardian  duly  appointed  by  the  father  has  the  same  rights  (7) . 

(!)  R.  v.  Mead,  1  Burr.  542. 
(-)  R.  v.  Leggatt,  18  Q.  B.  781. 

(3)  4  Ad.  &  El.  643. 

(4)  7  E.  &  B.  186. 

(5)  3  El.  &  El.  332. 

(6)  R.  v.  Be  Mandeville,  5  East,  220  ;  R.  v.  Greenhill,  4  Ad.  &  El.  642  ;  R.  v. 
Hakewell,  12  C.  B.  223  ;  R.  v.  Clarke,  7  E.  &  B.  186  ;  26  L.  J.  Q.  B.  169  ;  R.  v. 
Howes,  3  El.  &  El.  332  ;  Agar  Ellis  v.  Agar  Ellis,  24  Ch.  D.  326  ;  Re  Andrei',, 
L.  R.  8  Q.  B.  153  ;  sub  nom.  Edwards,  42  L.  J.  Q.  B.  99  ;   28  L.  T.  353. 

(7)  In  re  Andrews,  L.  R.  8  Q.  B.  153. 
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But  when  the  father  is  dead  and  no  testamentary  guardian 
lias  been  appointed  b}r  him,  then  the  mother  can  exercise  those 
rights  (l). 

In  cases  of  illegitimate  children  the  desire  and  wishes  of  the 
mother  as  to  the  custody  are  to  be  primarily  considered  (2),  and 
in  In  re  the  Guardians  of  St.  Mary  Abbott's,  Kensington,  the 
guardians  were  held  entitled  to  recover  the  possession  of  an 
illegitimate  child  who  had  been  removed  from  their  school  by 
the  putative  father  (3). 

It  must  be  remembered  that  the  right  of  parents  to  the 
control  and  guardianship  of  their  children  exists  up  to  the  age 
of  twenty-one  years,  unless  the  parents  have  by  their  own  grossly 
immoral  and  improper  conduct  forfeited  their  rights  (4),  or  have 
abdicated  their  parental  authority  (5). 

The  Court  of  Chancery  as  parens  patriot  have  always  exercised 
a  jurisdiction  over  children.  This  jurisdiction  arises  from  the 
power  of  the  Crown  delegated  to  the  Court.  It  is  essentially  a 
parental  jurisdiction,  which  consequently  involves  that  the  main 
consideration  is  the  welfare,  in  the  widest  sense,  of  the  child. 
This  is  laid  down  in  a  number  of  cases  ((i). 

The  absolute  rights  of  the  father  at  common  law  have  been 
considerably  qualified  by  legislation. 

By  2  &  3  Vict.  c.  04  (Talfourd's  Act),  now  repealed,  the 
mother  was  entitled  to  the  custody  of  the  child  up  to  seven  years 
of  age,  in  spite  of  its  being  in  the  custody  of  the  father. 

By  3G  &  37  Vict.  c.  12  (Infants  Custody  Act,  1873),  the 
Court  of  Chancery  was  empowered  to  recognise  the  maternal 
right  until  the  child  attained  the  age  of  sixteen. 

By  49  &  50  Vict.  c.  27  (Guardianship  of  Infants  Act,  1886), 
the  Court  has,  after  taking  account  of  the  various  considerations 
mentioned  in  sect.  5,  full  jurisdiction  to  over-ride  entirely  the 
common  law  rights  of  a  father  in  relation  to  the  custody  of  his 

(')  R.  v.  Clarke,  7  E.  &  B.  186. 

(-)  R.  v.  Moseley,  5  East.  224  ;  R.  v.  Nash,  10  Q.  B.  I).  151  ;  Barnardo  v.  M'Bugh, 
[1891)  A.  C.  388;  6  L.  J.  Q.  B.  724. 

(:i)  51  J.  P.  740. 

(*)  R.  v.  Greenhill,  1  Ad.  &  El.  024;   R.  v.   Goldsuorthy,  2  Q.  B.  D.   76;   In  re 
Turner,  41  L.  J.  Q.  B.  142  ;  Re  Besant,  11  Ch.  D.  508  ;  48  L.  J.  Ch.  497  ;  40  L.  T. 
:   27  W.  11.  741. 

Indrt  ws  v.  Salt,  L.  R.  8  Ch.  037  ;  28  L.  T.  686  ;  In  re  Agar  Ellis.  24  Oh.  D. 
317  ;  52  L.  J.  Ch.  10  ;  50  L.  T.  161  ;  32  \V.  R    1. 

('•')  In  re  Spence,  2  Ph.  247  ;  In  re  Faun,  2  De  G.  &  S.  457  ;  R.  v.  Gvngall,  (1893) 
l  Q  B.  232  :  62  L.  J.  Q.  B.  559  ;  69  L.  T.  481  ;  57  J.  P.  773:  In  re  M'Grath, 
(1893)  1  Ch.  143  ;  62  L.  J.  Ch.  208  ;  67  L.  T.  636  ;  41  W.  R.  97;  see  also  Thomasset 
v.  Thomasset,  (1894)  P.  300  ;  63  L.  J.  P.  140 ;   71  L.  T.  148  ;  42  W.  R.  658. 
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infant  children.  This  was  so  decided  in  In  re  A.  Sf  B.  (infants)  (r), 
but  in  In  re  Scanlan  (;)  it  was  held  that  this  Act  did  not  affect 
the  father's  right  of  determining  the  religious  education  of  his 
children ;  and  that  a  mother,  after  the  father's  death,  whether  a 
joint  guardian  had  been  appointed  by  the  father  or  not,  was 
bound  to  see,  unless  under  very  special  circumstances,  that  the 
child  is  brought  up  in  the  religious  faith  of  the  father,  whatever 
that  religious  faith  may  have  been.     Per  Stirling,  J. 

By  the  Custody  of  Children  Act,  1891  (04  &  00  Yict.  c.  3), 
the  Court  has  unlimited  discretion  in  dealing  with  the  custody 
of  children.  By  sect.  1  the  Court  may  refuse  to  order  the  pro- 
duction of  the  child  on  the  ground  of  misconduct  of  the  parents. 
By  sect.  2,  if  the  Court  orders  the  child  to  be  given  up  to  the 
parent,  it  may  make  such  order  as  to  the  payment  of  the  costs  of 
bringing  up  the  child.  By  sect.  3  the  Court  in  making  any  order 
may  have  regard  to  the  conduct  of  the  parent.  By  sect.  4  the 
Court  may  order  the  child,  though  not  delivered  to  the  parent,  to  be 
brought  up  in  such  religion  as  he  has  a  right  to  require,  and  by 
sect.  5  "  parent "  is  defined  to  include  any  person  at  law  liable  to 
maintain  such  child  or  entitled  to  his  custody,  and  "  a  person  " 
includes  any  school  or  institution. 

By  the  Prevention  of  Cruelty  to  Children  Act,  1894  (07  &  58  When  parents 
Yict.   c,  41),  all  Courts  have  power   to  regulate    the  custody   of  convicted, 
children  whose  parents  have  been  convicted  before  them  of  auy 
of  the  offences  against  the  Act. 

By   the   Poor   Law   Act,    1892    (62   &   63  Vict.    c.   37),    the  Powers  of 
Guardians  of  the  Poor  are  given  large  powers  over  orphans  and  Guardians, 
children  of  vicious  parents. 

By  the  Judicature  Act  (36  &  37  Vict.  c.  66),  s.  20,  it  is  enacted  Rules  of 
that  in  questions  relating  to  the  custody  and  education  of  infants  pJgvaU. 
the  rules  of  equity  are  to  prevail.     This  includes  both  the  inherent 
jurisdiction  as  parens  patrice  and  that  invested  in  the  Court  under 
different  statutes. 

This  was  held  in  R.  v.  Goldsicorthy  (3)  to  give  the  Courts  of 
common  law  concurrent  jurisdiction  with  the  Courts  of  equity,  and 
although  Lord  Esher,  M.E.,  in  In  re  Agar  Ellis,  Agar  Ellis  v. 
Lascelles  (4)  does  not  assent  to  the  view  that  any  alteration  was 
made    in  the    rules    to    be    observed    upon    an    application  for  a 

(>)  (1897)  1  Ch.  786. 

(-)  40  Ch.  D.  400. 

(s)  2  Q.  B.  D.  75. 

(*)  24  Ch.  D.  327  ;  .r>3  L.  J.  Ch.  10  ;  50  L.  T.  161  ;   32  W.  R.  1. 
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habeas  corpus  by  the  Judicature  Act,  1873,  yet  in  In  re  Ethel 
Broun  ^)  he  afterwards  agreed  in  a  judgment  delivered  by 
Lindley,  L.J.,  wlio  there  says,  "  The  matter  rests  no  longer  upon 
the  common  law  ;  the  Judicature  Act  enacts  that  the  rules  of  equity 
are  to  prevail." 

The  guiding  rules  as  regards  the  exercising  of  this  discretion 
are  laid  down  in  a  number  of  cases.  In  one  it  was  said  that  the 
Act  2  &  '■'>  Vict.  c.  54,  was  to  prevent  the  husband  making  use  of 
the  guardianship  of  the  children  otherwise  than  for  its  legitimate 
object,  namely,  the  proper  maintenance  and  education  of  the 
children  (-).  In  Re  Ealliday's  Estate  (3),  Lord  Justice  Turner  held 
that  he  was  bound  to  consider  the  paternal  right,  the  marital  right, 
and  the  interest  of  the  children. 

A  father  may  by  his  conduct  lose  his  right  to  the  custody  and 
education  of  his  children  even  in  his  lifetime  (4) ;  and  if  during 
his  lifetime  he  has  abandoned  his  right,  it  cannot  be  afterwards 
regained  by  the  child's  guardian,  especially  if  the  latter  also  has 
been  dilatory  in  asserting  the  right  (5). 

An  ante-nuptial  agreement  made  as  to  the  religious  education  of 
the  children  is  not  conclusive,  but  is  revocable  by  the  father  (G), 
and  after  his  death  can  only  be  treated  at  the  most  as  evidence 
of  the  father's  wishes,  a  fortiori  where  the  father  has  entered 
into  an  agreement  with  the  uncle  of  his  child  to  let  it  live  with 
the  uncle  ("). 

Where  a  father  has  deserted  the  mother  and  the  child,  he  rele- 
gates his  right  to  the  custody  of  the  child  to  the  mother  (s). 

Where  a  husband  and  wife  separated  and  executed  a  deed  in 
which  the  father  agreed  to  leave  his  daughter  in  the  mother's 
custody,  and  the  mother  afterwards  promulgated  atheistical 
opinions,  refused  to  educate  the  child  in  any  religion,  and  pub- 
lished an  obscene  book  :    it  was   held   that  there  were  sufficient 


(')   13  Q.  B.  D.  617;   2.  v.  Nosh,  L.  R,  10  Q.  B.  D.  454  :   In  re  M'Grath,  (1893) 
1  Ch.  143 ;  62  L.  J.  Ch.  2Q8  ;  67  L.  T.  636  ;    It.  v.  Gyngall,  (1893)  2  Q.  B.  232  ;  62 
L.  J.  Q.  B.  559;  69  L.  T.  481. 
-,    Warde  v.  Warde,  2  Ph.  786. 

(s)   17  Jur.  36;  cf.  also  In   re   Taylor,  4  Ch.  D.  157;    cf.  also  In  re  Elderton,  25 
Ch.  D.  220  ;  53  L.  J.  Ch.  258 ;  50  L.  T.  26  ;  32  W.  E.  222. 

1     mil  v.  Mill,  10  "W.  R.  400  ;    Andrews  v.  Salt,  L.  R.  8  Ch.  Ap.  637 ;  28  L.  T. 
686  :  cf.  also  In  re  Clarke,  21  Ch.  1).  817  :   Smart  v.  Smart,  (1892)  A  C.  425. 

(«)  Andrews  v.  Salt,  L.  R.  8  Ch.  Ap.  622  ;  21  W.  R.  431  ;  28  L.  T.  (N.  S.)  686. 
(6)  In  re  Andrews,  21  \V.  R.  180  ;   L.  R.  8  Q.  B.  153  ;  28  L.  T.  353;   S.  C,  nom. 
irdu,  42  L.  J.  Q.  B.  99;    Andrews  v.  Salt,  L.  R.  8  Ch.  636;    21  W.  R.  431 ;  28 
L.  T.  686;   In  re  Nevin,  (1891)  2  Ch.  299  ;  60  L.  J.  Ch.  542. 
(?     It.  v.  <  larhe,  26  L.  J.  Q.  B.  171;  7  E.  &  B.  186. 
3)    /,'.  v.  Bamardo  (2),  58  L.  J.  Q.  B.  522. 
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grounds  for  removing  the  child  from  the  mother's  custody  on  the 
petition  by  the  father  (1). 

A  rule  nisi  for  a  habeas  corpus  has  been  granted  to  the  com-  Military 
manding  officer  of  an  infantry  regiment  to  produce  the  body  of  cus  °  y" 
Richard  Blake,  a  lieutenant  in  the  regiment  under  military  arrest 
for  charges  of  misconduct,   on  complaint  that  he  had  not  been 
brought  to  trial  pursuant  to  the  Articles  of  War,  as  soon  as  a 
court-martial  could  be  conveniently  assembled  (2). 

Extradition  of  fugitive   criminals  from   foreign  countries  (3)   is  Extradition 
carried  out  according  to  the  provisions  of  the  Extradition  Act,  1870  cases" 
(33  &  34  Viet.  c.  52),  as  amended  by  the  Extradition  Act,  1873 
(38  &  37  Vict.  c.  00).     The    crimes   for   which  persons  may  be 
extradited  are  contained  in  the  schedules  annexed  to  those  Acts  (4). 
The  return  of  a  fugitive  offender  from  one  part  of  his  Majesty's  Fugitive 
dominions  to  the  part  from  which  he  is  a  fugitive  is  carried  out  colonies  *  etc™ 
under  the  Fugitive  Offenders  Act,  1881  (44  &  45  Viet,  c.  69). 

By  s.  3  (1)  of  33  &  34  Vict.  c.  52  (Extradition  Act,  1870),  a 
fugitive  criminal  shall  not  be  surrendered  if  the  offence  in  respect 
of  which  his  surrender  is  demanded  is  one  of  a  political  character  (5), 
but  in  order  to  obtain  the  benefit  of  this  section  it  must  be  shown 
that  a  political  crime  has  been  actually  committed  (6). 

The  magistrate  has  to  be  satisfied  before  issuing  his  warrant  for  Warrant  of 
apprehension  that  there  is  such  evidence  sufficient  to  justify  him  in  byma^iTtaite. 
issuing  it    as   would   be   required  were   the   crime  committed  in 
England.     Although  originally  arrested  without  any  warrant,  the 
fugitive  may  be  detained  for  a  crime  within  the  Act  ('). 

It  does  not  matter  if  the  warrant  contains  some  charges  that  are 
not  good,  provided  it  contains  some  that  are  (8) ,  and  it  is  the  same 
with  the  committal  order  (9) . 


(')  Re  Bemnt,  11  Ch.  D.  508  ;  48  L.  J.  Ch.  497  ;  40  L.  T.  469 ;  27  W.  R.  741. 

('-)  Blake's  case,  2  M.  &  S.  428.  For  other  cases  of  military  or  naval  custody,  see 
R.  v.  Allen,  3  E.  &  E.  338  ;  R.  v.  Cuming,  Ex  parte  Hall,  19  Q.  B.  D.  13  ;  56L.  J. 
Q.  E.  287  ;   57  L.  T.  477  ;  16  Cox,  C.  C.  315  ;  Ex  parte  Thompson,  5  Times  L.  R.  540. 

(3)  For  definition  of  a  fugitive  criminal,  cf.  s.  26  of  33  &  34  Vict.  c.  52  ;  R.  v. 
Lavandier  and  others,  15  Cox,  C.  C.  331. 

(4)  As  to  what  amounts  to  an  extradition  crime,  see  Ex  parte  Counhaye.  (Bank- 
ruptcy), L.  R.  8  Q.  B.  410  ;  42  L.  J.  Q.  B.  217 ;  28  L.  T.  761  ;  Ex  pari,-  Windsor 
(Forgery),  34  L.  J.  M.  C.  163  ;  12  L.  T.  307  ;  10  Cox,  C.  C.  118;  Ex  parte  Plot 
(Fraud),  48  L.  T.  120;  15  Cox,  C.  C.  208;  47  J.  P.  247;  Ex  parte  Lavandier 
(Accessories),  15  Cox,  C.  C.  329  ;  la  re  Arton  (No.  2),  (1896)  1  Q.  B.  509  ;  65  L.  J. 
M.  C.  50  ;   74  L.  T.  249. 

(3)  In  re  Castioni,  (1891)  1  Q.  B.  149  ;  60  L.  J.  M.  C.  22  ;  64  L.  T.  314. 
(8)  Ex  parte  Arton,  (1896)  1  Q.  B.  108  ;    65  L.  J.  M.  C.  23  ;    73  L.  T.  687. 
{■)  R.  v.  Weil,  9  Q.  B.  D.  701  ;  47  L.  T.  631. 

(8)  In  re  Bellencontre,  (1891)  2  Q.  B.  122  ;  60  L.  J.  M.  C.  83  ;  04  L.  T.  461. 
('')   Ex  parte  Ar Ion,  supra. 
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legal 


The  foreign 
■warrant. 


Procedure. 

Miscel- 
laneous. 


the  offence  with  strioi 
crimes  againsl  bankruptcy 
been  held  sufficient 
writ    was   refused   in 


The  warrant    need   not  describe 

particularity.        "Commission     of 
laws"  (x),    "Fraud   by   agent"  (2),    have 
descriptions,    and    the    application    tor    the 
each  case. 

The  foreign  warrant  must  be  produced  before  the  magistrate, 
and  must  be  shown  to  be  an  authenticated  judicial  document, 
issued  by  a  Court  of  competent  authority,  authorizing  the  arrest 
of  the  prisoner  (8).  It  need  not  be  the  original  warrant,  as  under- 
stood in  English  law,  provided  it  be  a  document  within  s.  20.  A 
warrant  headed  "  Copy  "  has  been  held  to  be  sufficiently  within  that 
section  (4).  The  foreign  depositions  (•'),  if  any,  must  be  put  in. 
If  there  is  "any"  evidence  before  the  police  magistrate  to  justify 
the  fugitive's  committal,  the  Court  will  not  review  his  decision  on 
an  application  for  the  writ  (<;). 

For  the  practice  in  applying  for  the  writ,  see  post,  p.  321. 

Upon  a  suggestion  of  probable  cause,  to  the  effect  that  a 
helpless  and  ignorant  foreigner  was  brought  into  this  country  and 
exhibited  for  money  against  her  consent,  the  Court  granted  a  rule 
nisi  for  a  habeas  corpus,  and  directed  an  examination  of  her  to  be 
taken  in  the  meantime  before  the  King's  coroner  and  attorney  ; 
but  upon  cause  shown  the  Court  was  satisfied  upon  the  master's 
report,  confirmed  by  affidavits  made  by  those  who  had  care  of  her, 
that  the  woman  came  over  here  and  was  exhibited  by  her  own 
consent  and  discharged  the  rule  ("). 

When  a  Chinese  subject  was  detained  in  the  Chinese  Legation 
in  London,  application  was  made  to  Wright,  J.,  for  a  writ.  The 
learned  judge  refused  the  application  and  endorsed  on  the 
affidavit :  "  I  hesitate  to  make  any  order,  partly  because  I  doubt 
the  propriety  of  making  any  order  or  granting  any  summons 
against  a  foreign  legation  "  (8). 


(')  Ex  parte  Terraz,  4  Ex.  D.  03  ;  48  L.  J.  Ex.  214  ;  39  L.  T.  502  ;  27  W.  R.  170  ; 
14  Cox,  C.  C.  153. 

(2)  Ex  parte  Tint,  48  L.  T.-120  ;   15  Cox,  C.  C.  208  ;  47  J.  P.  247. 
(:!)  R.  v.  Jaeobi,  46  L.  T.  595,  n. 

I  '     /,'.  v.  Oanz,  9  Q.  B.  D.  93 ;  51  L.  J.  Q.  B.  419  ;  46  L.  T.  592. 

(3)  The  depositions  must  be  authenticated,  and  are  admissible  under  s.  14  whether 
they  have  bei  n  taken  according  to  our  law  or  not :  Ex  parte  Counhaye,  L.  R  8  Q.  B. 
410  ;  28  L.  T.  761  ;  42  L.  J.  Q.  B.  217. 

(«)  Ex  parte  Hugnet,  12  Cox,  C.  C.  551  ;  29  L.  T.  41  ;  E.  v.  Maurer,  10  Q.  B.  D. 
513;  52  L.  J.  M.  C.  104  :  In  re  Anon  (No.  2),  (18y6)  1  Q.  B.  518  ;  65  L.  J.  M.  C. 
;'>0  ;  74  L.  T.  249  :  1 1  W.  R.  351  ;  GO  J.  P.  132  ;  hi  re  Siletti,  71  L.  J.  Q.  B.  435  ; 
s7  L.  T.  332  ;   1ST.  L.  R.  770. 

C     Hottentot  Venus's  case,  13  East,  195. 

(8)  Re  Sun  Tat,  29th  Oct.  1896. 
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There  is  no  power  to  grant  the  issue  of  the  writ  directed  to  a  When  out  of 
person  who,  at  the  date  of  the  order,  is  out  of  the  jurisdiction  ('). 

It  does   not  lie   on  behalf    of    an    alien    enemy   or    prisoner 
of  war  (2) . 

Although  the  writ  of  habeas  corpus  is  a  writ  of  right  it  is  not,  Writ  of 
except  for  bail  under  the  Habeas  Corpus  Act,  a  writ  of  course  (3).     n°  lt' 


Habeas  Corpus. 

(A). — Ad  subjiciendum.  r  R  216  -. 


R.  216.  An  application  for  a  writ  of    habeas  corpus  ad  sub-  Application 
jivioidum  mav  be  made  to  the  Court  or  a  iudge.  for  hahcas 

' '  i  J  o  COrpuS. 

The  application  must  be  supported  by  an  affidavit  by  the  person       1     •    35  1 
restrained,  showing  that  such  application  is  made  at  his  instance,  and  Affidavits, 
that  he  is  illegally  restrained,  or  there  must  be  an  affidavit  by  some 
other  person  that  he  is  so  coerced  as  to  be  unable  to  make  one  (4). 
An  application  has  been  allowed  by  a  father  for  his  son  (5),  and  by  a 
wife  for  her  husband  (6).     In  the  case  of  a  lunatic,  cf.  ante,  p.  312. 

When  the  application  is  on  behalf  of  a  prisoner  detained  in  custody 
of  any  gaoler  of  a  prison,  or  other  officer,  the  application  must  be 
supported  by  a  copy  of  the  warrant  or  commitment,  verified  by 
affidavit  (see  E.  22  (7),  Form  No.  172),  which  copy  such  gaoler  or 
other  officer  is  bound,  by  sect.  5  of  31  Car.  II.  c.  2,  to  deliver  within 
six  hours  after  demand,  made  by  the  prisoner  or  any  person  on  his 
behalf,  under  heavy  penalties,  ante,  p.  307. 

In  order  to  show  a  defective  committal,  it  is  sometimes  necessary 
for  the  Court  to  examine  the  conviction  itself.  In  strictness,  the 
conviction  ought  to  be  removed  into  the  Court  by  a  writ  of  certiorari ; 
but  the  Court  has  in  some  cases  admitted  a  copy  of  the  conviction 
verified  by  affidavit  (8).  If,  however,  the  certiorari  lie  taken  away,  the 
conviction  can  only  be  looked  at,  provided  the  prosecutor  remove  it 
for  that  purpose  (9).     Cf.  also  ante,  p.  42. 

When  necessary,  there  must  also  lie  an  affidavit  of  the  facts.  This 
proceeding  by  habeas  corpus  being  analogous  to  that  by  certiorari  to 
remove  a  conviction,  the  same  principles  as  to  how  far  the  commit- 
ment may  be  impeached  upon  affidavit  apply  :  see  title  "  Certiorari," 
ante,  p.  47,  and  post,  p.  328. 

As  on  other  originating  motions  on  the  Crown  side,  the  affidavits  Title  of 
should  be   entitled  "In  the  High  Court  of  Justice,  King's  Bench  affidavits. 

(')  R.  v.  Pinckney,  (1904)  2  K.  B.  84 ;  73  L.  J.  K.  B.  475  ;  90  L.  T.  468  ;  68 
J.  P.  361. 

('-)   The  Spanish  Sailor's  case,  3  W.  Bl.  1329  ;  R.  v.  Schiever,  2  Burr.  765. 

(3)  See  Robhouse's  cases,  3  B.  &  Aid.  420. 

(')  Re  Parker  {Canadian  Prisoners'  case),  7  D.  P.  C.  208  ;  5  M.  &  W.  32  ;  Ex  parte 
Child,  15  C.  B.  238. 

(5)  Re  Thompson,  30  L.  J.  M.  C.  19  ;  6  H.  &  N.  193. 

(6)  Ex  parte  Cobbett,  15  Q.  B.  181. 

(7)  See  ante,  p.  51. 

(8)  R.  v.  Mellor,  2  D.  P.  C.  173 ;  Re  Allison,  10  Exch.  561. 

(9)  7,'.  v.  Chanc;/.  6  D.  P.  C.  281  ;   Re  Booth royd,  15  M.  &  W.  1. 
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HANK  AS  COH  PUS. 


[  Rr.  216, 
217] 

Customs  laws. 


The  applica- 
tion— hew 
made. 


Children. 


Division  "  only  unless  the  application  arises  ou1  of  some  cause  already 
in  the  Court,  when  they  should  be  entitled  in  such  cause  also.     See 

There  are  special  statutory  provisions  with  reference  to  the 
obtaining  of  the  writ  of  habeas  corpus   '    under  the  customs  laws. 

During  the  sittings  the  application,  whether  ;it  common  law  or 
under  statute,  may  be  made  either  to  a  Divisional  Court(2)  or  to 
a  judge  at  ( Jhambers  .  excepl  in  extradil  ion  cases,  w  ben  the  appli- 
cation musl  be  made  to  a  Divisional  Courl  ('). 

In  vacation  it  may  be  made  to  a  judge  at  Chambers. 

All  applications  on  behalf  of  children  should  in  the  first  instance 
'"•  mad'-'  in  Chambers  (5). 


To  the  Court. 


[  R.  236  ] 


R.  217.  If  made  to  the  Court,  the  application  shall  be  by 
motion  for  an  order,  which  if  the  Court  so  direct  may  be  made 
absolute  ex  parte  for  the  writ  to  issue  in  the  first  instance  ;  or  if 
the  Court  so  direct  they  may  grant  an  order  nisi  ((i). 

In  ease  of  the  refusal  of  the  writ  by  any  judge  or  a  Court,  an 
applicant  may  go  from  judge  to  judge  or  from  Court  to  Court  (7). 

Although  the  writ  is  a  writ  of  right  upon  ground  being  shown  for 
it  (ante,  p.  319),  it  is  more  usual  to  grant  an  order  nisi  only  in  the 
first  instance,  on  account  of  its  greater  convenience  and  the  saving  of 
expense  ;  for  if,  upon  hearing  the  answer  of  the  other  side,  the  Court 
dismisses  the  application,  both  the  inconvenience  and  expense  of 
bringing  a  person  up  from  a  distance  are  thereby  avoided  (8).  But 
should  there  be  any  fear  of  such  course  leading  to  a  defeat  of  justice, 
as  it  mighl  in  many  cases  relating  to  the  custody  of  children,  an 
order  for  the  issue  of  the  writ  will  be  made  in  the  first  instance  (9). 


(*)  By  39  &  40  Viet.  c.  36.  s.  243,  no  writ  of  habeas  corpus  shall  issue  to  briDg  up 
the  body  of  any  person  convicted  before  any  justice  under  the  Customs  Acts,  unless 
the  party,  or  his  attorney  or  agent,  shall  state  in  an  affidavit  the  grounds  of  objec- 
tion to  the  proceedings  :  and  upon  the  return  no  objection  shall  be  entertained  by 
the  Court  other  than  such  as  shall  have  been  stated  in  such  affidavit ;  and  justices 
are  empowered,  and  recpiired  to  amend  any  information,  conviction,  or  warrant  of 
commitment,  under  any  such  Act  at  any  time,  whether  before  or  after  conviction, 
and  by  s.  2-14,  no  such  writ  shall  issue  without  notice  in  writing  first  having  been 
given  to  the  solicitor  for  the  customs,  and  no  return  to  such  writ  shall  be  considered 
without  an  affidavit  stating  that  notice  of  the  issuing  of  such  writ  was  given  to  the 
solicitor  of  customs,  or  left  at  his  office  four  clear  days  before  the  return  of  such 
writ,  and  there  must  be  at  Last  four  clear  days  between  the  day  of  issue  and  the 
day  of  the  return. 

(2)  Ord.  LIX.  r.  1  (g  . 

(:i)  Leonard  Watson's  case,  9'A.  &  E.  731  ;   Cams  Wilson's  rase,  7  Q.  B.  984. 

(4)  See  infra,  p.  321. 

(5)  The  Court  of  Queen's  Bench  in  declining  to  entertain  such  an  application 
directed  that  in  future  they  should  all  be  made  in  the  first  instance  at  Chambers. 
11th  June,  1872,  cor.  Blackburn,  Mellor,  and  Lush,  JJ. 

(6)  Formerly  the  application  for  the  writ  was  made  ex  parte.  The  rule  to  show 
cause  is  a  modern  invention  ;  the  earliest  reported  instance  is  believed  to  be  in  1784, 
Wade's  ease,  reported  in  note  to  Blake's  case,  2  M.  &  S.  428. 

(7)  See  R.  v.  Partington,  13  II.  &  W.  679  ;  and  see  BellCoxv.  Rakes,  (1890)  15  App. 
Cas.506  :   63  I..  T.  392  ;   54  J.  P.  820;   60  L.  J.  Q.  B.  89. 

(8)  See  Eggington's  case,  2  E.  &  B.  at  p.  734. 
(»)  See  Ex  parte  Wide,  13  C.  B.  680. 


THE  APPLICATION.  321 

The  motion  should  be  made  by  counsel,  for  the  Court  will  not,  as     [  Rr.  217— 
a  rule,  allow  an  applicant  to  move  in  person  (L) ;  but  a  wife  has  been  219  1 

allowed  to  move  in  person  on  behalf  of  her  husband  (2).  Motion  to  be 

by  counsel. 

R.  218.  If  made  to  a  judge  he  may  order  the  writ  to  issue  Application 

ex  parte  in  the  first  instance,  or  may  direct  a  summons  for  the  writ    °ra2ut^'n 
J.  '  J  [  R.  237  ] 

to  issue. 

The  application  to  a  judge  at  Chambers  is,  as  a  rule,  only  resorted 
to  in  vacation,  except  in  cases  relating  to  the  custody  of  children, 
which,  as  previously  stated  {ante,  p.  320),  should,  even  during  the 
sittings,  be  made  in  the  first  instance  at  Chambers.  In  other  cases, 
especially  those  of  commitments  by  justices,  although  there  can  be 
little  doubt  of  the  power  of  a  single  judge  at  common  law  to  deal 
with  them,  application  should  be  made  at  Chambers  only  in 
vacation. 

When,  upon  application,  a  judge,  instead  of  granting  the  writ  at  Summons 
once,  directs  a  summons  to  issue,  it  must  be  drawn  up  and  issued  at  for  habeas. 
the  Crown  Office,  and  proceeded  upon  in  the  same  way  as  in  other 
matters  on  the  Crown  side  (3).     A  summons  cannot  be  issued  without 
the  leave  of  a  judge  (4).     For  forms  of  summons,  see  No.  174,  and 
of  Order  No.  175,  p.  570. 

The  remarks  with  reference  to  the  granting  by  the  Court  of  an 
order  nisi  in  the  first  instance,  instead  of  an  order  absolute  for  the 
writ,  equally  apply  to  the  grant  of  a  summons,  ante,  p.  320. 

R.  219.   Provided  that   no    application    for    a   writ   of    habeas  Extradition 
corpus  on  a  warrant  of  extradition   shall  be  made  to  a  judge  at  offenders. 
Chambers  during  the  sittings.  [  R.  238  ] 

No  mention  is  made  of  fugitive  offenders  from  his  Majesty's 
dominions  in  this  Rule,  but  their  case  is  dealt  with  in  the  same 
manner  as  on  a  warrant  of  extradition. 

Applications  which  arise  out  of  the  Extradition  Act,  1870  (5) 
(though  the  right  to  the  writ  is  a  common  law  right)  (6),  are  dealt 
with  somewhat  differently  to  other  cases  of  habeas  corpus ;  thus,  the 
application  during  sittings  is,  by  the  above  Rule,  required  to  be  made 
to  the  Court ;  but  in  vacation  it  may,  as  in  other  cases,  be  made  at 

(!)  In  re  Newton,  16  C.  B.  99 ;  24  L.  J.  C.  P.  148 ;  Ex  parte  Child,  15  C.  B.  238. 
In  Easter,  1874,  the  Court  refused  to  allow  one  Cobbett,  a  layman,  to  move  on 
behalf  of  Castro,  a  prisoner,  in  execution  on  a  sentence  upon  an  indictment  for 
perjury. 

(2)  Ex  parte  Cobbett,  15  Q.  B.  988. 

(3)  See  procedure  on  summons  for  certiorari,  ante,  p.  55. 

(4)  P.  266,  post,  p.  390. 

(5)  33  &  34  Vict.  c.  52.  Under  s.  1 1 ,  the  committing  magistrate  is  required  to  inform 
the  prisoner  that  he  will  not  be  surrendered  until  after  the  expiration  of  fifteen 
days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus.  Under  the  same 
section,  the  Secretary  of  State  may  allow  further  time  for  the  surrender,  but  no 
power  is  given  to  the  High  Court  to  extend  the  time.  Sect.  5  of  the  Fugitive 
Offenders  Act,  1881  (44  &  45  Vict.  c.  69),  contains  a  like  provision. 

(6)  See  Bessett,  6  Q.  B.  481 ;   14  L.  J.  M.  C.  17  ;  9  Jur.  66. 
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HABEAS  CORPUS. 


[  K.  219  ] 


Bail  pending 
hearing:. 


Bail 


Appeal. 


Order  nisi. 


Chambers.  When  made  to  a  Divisional  Court,  an  order  nisi  only  is 
granted  in  the  firsl  Instance,  calling  on  the  governor  of  the  prison  to 
show  cause  why  the  writ  should  no1  issue,  with  aotice  to  the  com- 
mitting magistrate  and  representative  of  the  foreign  country  ,'  and 
the  Secretary  of  State  for  the  Home  I  >epartmen1  ;  or  if  at  ( fhambers 
in  vacation,  a  summons  to  show  cause  only  is  in  like  manner  granted 
in  the  first  instance.  The  case  is  argued  oul  upon  the  order  nisi  or 
summons  see  uote  in  Ex  parte  Ganz)(z),  where  it  was  pointed  out 
by  the  then  Attorney- General  thai  this  practice  was  far  more  conve- 
nient, and  that  the  points  mi  which  the  prisoner  wished  to  rely  mighl 
not  be  available  to  him  on  the  return  to  the  writ,  which  on  the  face 
of  it  would  be  perfectly  good  (3).  In  one  case,  however,  after  there 
had  been  the  usual  argument  upon  the  order  nisi,  when  the  prisoner 
w  as  brought  up  on  the  follow  ing  day  on  the  return  to  the  habeas,  his 
counsel  moved  for  his  discharge,  the  Crown  opposed  upon  a  different 
ground  to  that  argued  on  the  order  nisi,  but  it  was  overruled.  The 
Court  then  expressed  their  opinion  that  the  point  should  have  been 
taken  on  the  application  for  the  writ,  and  stated  that  in  future  they 
would  only  hear  arguments  against  the  application  upon  the  under- 
standing-that  there  should  be  no  further  argument  when  the  prisoner 
came  up  for  judgment  (4). 

It  sometimes  occurs  that  the  Court,  upon  granting  an  order  to 
show  cause,  will  admit  the  person  under  restraint,  if  not  in  execution 
on  a  criminal  proceeding,  to  hail  pending  the  hearing  of  the  applica- 
tion (5),  and  it  has  been  decided  that  the  Fugitive  Offenders  Act  does 
not  deprive  the  High  Court  of  its  inherent  jurisdiction  to  grant  bail 
to  fugitive  offenders  arrested  in  England  awaiting  surrender  ('') ;  hut 
it  is  not  to  be  taken  as  a  precedent  in  a  case  under  the  Extradition 
Acts  where  the  jurisdiction  depends  upon  treaties  with  foreign 
countries  (7). 

No  appeal  lies  to  the  Court  of  Appeal  from  the  refusal  of  the 
King's  Bench  Division  to  grant  a  writ  of  habeas  corpus  under  the 
Extradition  Acts  (").     Cf.  aho  post,  p.  485. 

If  an  order  nisi  only  be  granted,  it  must  be  drawn  up  at  the 
Crown  Office  and  entered  in  the  Crown  paper  in  the  same  manner  as 
for  a  certiorari  {ante,  p.  52)  and  other  motions  on  the  Crown  side 
(see  p.  225)  ;  but  on  account  of  its  greater  urgency  an  early  date  is 
usually  fixed  peremptorily  for  the  hearing,  instead  of  allowing  the 
case  to  take  its  turn  in  the  paper. 


(')  The  embassy,  if  any  ;  otherwise  the  consulate. 

(-)  9  Q.  B.  D.  93  ;  51  L.  J.  Q.  B.  419  ;  46  L.  T.  592. 

(3)  See  Clarke  upon  Extradition,  4th  ed.  pp.  236-8. 
;     /,'.  v.  Portugal,  16  Q.  B. 'D.  at  p.  492;   34  W.  R.  42. 

(5)  See  In  re  Hearson,  7  T.  L.  R.  283.  Lieut.  Hall,  R.N.,  who  was  in  Court  upon 
the  argument  of  a  rule  nisi,  and  the  Court  reserved  their  judgment,  was  admitted  to 
hail  in  the  meantime,  10th  March,  1887  ;  the  Rev.  T.  P.  Dale  and  the  Rev.  R.  W. 
Enraght  were  both  bailed  by  the  King's  Bench  Division,  10th  December,  1880,  and 
by  the  Court  of  Appeal,  loth  January,  1881,  pending  proceedings  on  habeas  corpus. 

(G)  It.  x.  Spilsbury,  (1898)  2  Q.  B.  615  ;  07  L.  J.  Q.  B.  938  ;  79  L.  T.  211  ;  and 
see  R.  v.  Hole,  62  J.  P.  616. 

(7)  Ibid.,  per  Wright,  J. 

(8)  Ex  parte  Woodhall,  20  Q.  B.  D.  832;  30  W.  R.  655;  52  J.  P.  581  ;  57 
L.  J.  M.  C.  71.  In  Ex  parte  Wideman  an  application  for  a  writ  was  made  to  the 
Lord  Chancellor,  after  a  refusal  of  the  Queen's  Bench,  who  granted  it :  14  L.  T.  719  ; 
12  Jur.  536;  see  also  Ex  parte  Lapierre,  2nd  Aug.  1906. 
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Where  the   affidavits  upon  an  application  were  of  a  conflicting      r  p,r  219 
character,  the  Court  directed  an  issue  to  he  tried  before  a  jury  to  220  ] 

determine  the  question  in  dispute  ('),  and  in  two  other  cases  in  which    — 
the  Court  entertained  doubts  as  to  the  validity  of  material  documents,   Issue. 
viz.,  the  testamentary  appointments  of  guardians  of  children,  issues 
were    in   like    manner   directed    and    the    questions   submitted    to 
juries  ('-).     See  also  R.  231,  infra.     But  the  Court  is  not  bound  to 
direct  an  issue  (3). 

When  an  order  for  the  writ  to  issue  has  been  granted  either  by  the  Order  for 
Court  or  a  judge,  it  must  be  drawn  up  at  the  Crown  Office.     In  civil  wrlt- 
proceedings  it  is  not   always  necessary  to  draw  up  such  order  (4), 
though  it  is  usual  to  do  so.     Form  175,  p.  570. 

The  writ  may  then  be  prepared  according  to  Form  No.  176,  p.  570.   The  writ. 
It  must  be  made  returnable  "immediately"  (R.  213),  the  actual  (5) 
time  and  place  of  the  return  being  inserted  in  a  notice  to  be  served 
Avitli  the  writ.     See  infra.     When  granted  by  the  Court,  it  must  be 
endorsed  "By  order  of  the  Court,"  and  when  granted  by  a  judge, 

"By  order  of  the  Honourable  Mr.  Justice  "  (6),  in  addition  to 

the  usual  endorsement  of  the  name  and  address  of  the  solicitor  or 
party  issuing  it  (see  E.  210,  p.  303).  It  must  then  be  issued  at  the 
Crown  Office  upon  production  of  the  order  for  it,  and  upon  leaving  a 
5s.  impressed  praecipe. 

In  all  criminal  matters  and  causes  011  the  Crown  side  of  the  King's  When  writ 
Bench  Division  the  writ  must  be  issued  from  the  Crown  Office  (7).     A  j^sues  f™m 
conviction  for  smuggling  under  the  Customs  Acts,  the  punishment  for     rown       ce' 
which  is  imprisonment  with  hard  labour,  is  a  criminal  matter  within 
this  Rule  ;  but  if  issued  from  the  Plea  side,  the  irregularity  is  waived, 
unless  the  objection  be  made  before  an  order  for  the  prisoner's  dis- 
charge (*). 

R.   220.   The  writ  of  habeas  corpus  shall  be  served  personally,  if  Service  of 
possible,  upon  the  party  to  whom  it  is  directed ;  or  if  not  possible,  wrl ' 
or  if  the  writ  be  directed  to  a  gaoler  or  other  public  official,  by 
leaving  it  with  a   servant   or  agent  of   the   person  confining  or 
restraining,    at    the    place    where    the    prisoner   is    confined    or      [  R.  239  ] 

(!)  In  re  Guerin,  58  L.  J.  M.  C.  45,  n.  ;  60  L.  T.  542,  n.  In  this  case,  which 
arose  out  of  criminal  proceedings  under  the  Extradition  Acts,  a  motion  for  a  new 
trial  of  the  issue  was  moved  for,  but  not  allowed. 

('-)  In  re  Andrews,  L.  R.  8  Q.  B.  153  ;  R.  v.  Douglas,  18th  June,  1888,  not 
reported. 

(3)  Ex  parte  Oregon/,  (1901)  A.  C.  128  ;   70  L.  J.  P.  C.  19  ;  83  L.  T.  441. 

(4)  R.  S.  C.  Ord.  LIL  r.  14,  p.  477  ;  R.  232,  p.  338. 

(5)  The  Habeas  Corpus  Act,  1679  (31  Car.  II.  c.  2),  requires  the  writ  under  that 
statute  to  be  made  returnable  immediately,  but  by  virtue  of  the  statute  56  Geo.  III. 
c.  100,  ss.  2,  6,  writs  issued  in  vacation  may  be  made  returnable  in  Court  in  the 
next  term,  and  writs  issued  in  term  may  be  made  returnable  before  a  judge  in 
vacation  {ante,  p.  307)  ;  but  as  R.  213,  p.  303,  requires  all  writs  of  habeas  corpus  to 
be  made  returnable  "  immediately,"  in  cases  such  as  these  the  form  of  the  writ 
itself  remains  unaltered,  aud  the  time  and  place  fixed  for  the  return  must  be  entered 
in  the  notice;  see  It.  v.  Pinckney,  (1904)  2  K.  B.  84  ;  90  L.  T.  468. 

(c)  Before  the  Rules  of  1886  all  writs  of  habeas  corpus  granted  by  a  judge  required 
to  be  signed  by  him,  but  the  endorsement  of  his  name  is  now  substituted  for  his 
signature.     See  Form  No.  176,  p.  570. 

(7)  lie  Taylor,  3  East,  232;  Me  Vergen,  2  Str.  1217. 

(8)  Easton's  case,  12  A.  &  E.  645  ;  9  D.  P.  C.  207  ;   5  Jur.  (O.  S.)  116. 
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[  Rr.  220. 
221  ] 


Notice  to  be 
served  with 
writ. 


Quashing 
writ. 


Return  to 
the  writ. 


If  disobeyed. 


restrained,  and  if  the  writ  be  directed  to  more  than  one  person, 
the  original  delivered  to  or  lefl  with  such  principal  person,  and 
copies  served  or  lefi  on  each  of  the  other  persons  in  the  same 
manner  as  the  writ  (i). 

A  notice  of  the  issuing  and  purporl  of  the  writ,  and  of  the  time 
when  it  is  required  to  be  obeyed,  and  that  if  no1  obeyed,  proceedings 
will  be  taken  against  the  party  disobeying  it,  is  to  be  prepared 
according  to  Form  No.  177  or  17s.]).  571,  and  served  upon  the  party 
having  the  custody  of  the  restrained  person,  and  in  case  of  a  commit- 
ment, upon  the  magistrates  upon  whose  commitment,  and  the  persons 
at  whose  instance,  the  party  is  in  custody,  and  in  other  cases  upon 
any  other  persons  it  maj  be  deemed  necessary  to  serve 

The  writ,  must  lie  served  immediately,  and  cannot  be  ordered  to  lie 
in  the  office  till  the  respondent  comes  within  the  jurisdiction  (2) ; 
consequently  it  follows  that  it  cannot  be  directed  to  a  person  out  of 
the  jurisdiction  (:i). 

The  writ  itself  must  be  served.  Where  only  a  copy  had  been 
served,  the  Court  refused  to  grant  an  attachment  for  disobedience  to 
it  (4).  The  neglect  to  serve  the  original  writ  cannot  be  waived  by 
the  appearance  of  the  person  served  (5). 

The  writ  may  be  quashed  if  irregularly  or  improperly  issued,  or  if 
obtained  upon  fraudulent  misrepresentation^),  but  no  writ  should 
be  quashed  for  matter  that  can  be  properly  returned  to  it.  Any  such 
objection  must  be  taken  upon  a  substantive  motion  for  that  purpose, 
and  not  upon  the  motion  to  discharge  a  prisoner  upon  the  return. 
Such  motion  should  be  for  an  order  ?iisi(1). 

At  the  time  stated  in  the  notice,  the  party  to  whom  the  writ  is 
directed  must  bring  in  the  body  and  make  a  formal  return  in 
obedience  to  the  writ.  If  unable  to  bring  in  the  body,  he  must 
satisfactorily  explain  why  he  is  unable  to  do  so. 

Upon  any  disregard  being  shown  to  the  common  law  writ,  an 
attachment  may  be  immediately  granted (8). 


Attachment 
for  non- 
obedience. 


[  E.  240  ] 


R.  221.  If  a  writ  of  habeas  corpus  ha  disobeyed  by  the  person 
to  whom  it  is  directed,  application  may  be  made  to  the  Court  on 
an  affidavit  of  service  and  disobedience  for  an  attachment  for 
contempt,  or  an  application  may  be  made  to  a  judge  in  Chambers, 
for  a  warrant  for  the  apprehension  of  the  person  in  contempt  to  be 
brought  before  him,  or  some  other  judge,  to  be  bound  over  to 
appear  in  Court  to  answer  for  his  contempt,  or  to  be  committed  to 
prison  for  want  of  bail. 

(')  See  also  56  Geo.  III.  c.  100,  ss.  2,  6. 

(a)  It.  v.  Pinckney,  (1904,  2  K.  B.  84  ;  73  L.  J.  K.  B.  475. 

(3)  Ibid. 

(4)  Ji.  v.  Jintre,  71  L.  T.  578;   15  R.  119. 
(3)  Ibid. 

(6)  See  Cams  Wilson's  case,  7  Q.  B.  984. 

C)  R.  235,  p.  339. 

(8)  g.  v.  Barber,  2  Ld.  Kenyon's  Notes,  289. 
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Form  of  affidavit  of  service  of  writ,  No.  179,  p.  572  ;  of  affida-vit  of  [  Rr.  221, 
search  for  return,  No.  180,  p.  572.  _  222  3 

In  vacation,  or  when  no  Divisional  Court  is  sitting,  application 
may  be  made  to  a  judge  in  Chambers  for  a  warrant  (see  56  Ceo.  III. 
c.  100,  s.  2) ;  and  upon  the  party  being  brought  before  the  Court,  he 
will  be  dealt  with  in  the  same  manner  as  in  other  cases  of  attachment 
for  contempt. 

If  the  prisoner  be  discharged  before  the  return,  the  cause  of  Return  that 
taking  and  detainer  need  not  be  returned,  but  a  return  to  the  writ  prisoner  has 
showing  the  discharge  ought  to  be  made  (').  chared* 

Where  a  person  has  been  wrongfully  imprisoned  as  a  deserter  ° 
from  the  navy,  and  had  been  discharged  under  an  Admiralty  order 
(before  the  service  of  the  writ,  though  not  before  knowledge  of  its 
having  been  issued),  and  sent  back  under  escort  to  his  regiment, 
from  which  he  had  been  taken  on  suspicion  of  being  a  deserter 
from  the  navy,  and  there  being  no  formal  return  made  to  the  writ 
by  the  officer  to  whom  it  was  directed,  although  that  officer  was  in 
Court,  as  also  his  former  prisoner,  though  still  under  escort,  the 
Court  considered  that  a  gross  contempt  had  been  committed,  and 
immediately  ordered  a  writ  of  attachment  to  issue,  and  upon  the 
return  thereof  summarily  convicted  the  officer  of  contempt,  and 
fined  him  50^.  (-). 

Returns  to  writs  of  habeas  corpus  do  not  require  minute  correct- 
ness, provided  the  substance  of  the  facts  be  stated  (:i). 


R.  222.  The  return  to  the  writ  of  habeas  corpus  shall  contain  Form  of 

return. 

[  R.  241  ] 


a  copy  of  all  the  causes  of  the  prisoner's  detainer  endorsed  on  the 


writ,  or  on  a  separate  schedule  annexed  to  it  (4). 

When  so  returned,  the  writ  should  be  endorsed  thus,  "  The 
execution  of  (or  the  return  to)  this  writ  appears  by  the  schedule 
hereunto  annexed.  The  answer  of  A.  B.  within  mentioned."  The 
schedule  should  commence,  "I,  A.  B.,  in  obedience  to  the  writ 
herewith,  do  certify  and  return  that,  &<•.,"  and  must  be  signed  by 
the  party  to  whom  the  writ  is  directed. 

Although  a  return  will  not  be  held  invalid  for  mere  want  of 
form  (5),  it  ought  to  be  direct,  certain,  and  clear,  and  show  a  good 
corpus  delicti  and  a  sufficient  detainer  (6).  And  this  is  not  to  be 
established  by  inference  nor  by  a  conclusion  of  law,  without  setting 
out  the  facts  or  proof  from  which  the  Court  may  draw  the  con- 
clusion (7). 

When  the  writ  is  not  obeyed  by  bringing  up  the  party,  the  return  When  unable 

to  produce 


(')  M.  v.  Gavin,  15  Jur.  329,  n. 

(2)  In  re  Thompson,  5  T.  L.  R.  56,5, 601 .  In  this  case  the  Court  said  that  it  was  useless 
to  refer  the  matter  to  the  master  to  examine  the  defendant  upon  interrogatories,  as 
they  were  fully  possessed  of  the  facts,  and  that  it  was  then  only  a  matter  between 
the  Court  and  the  defendant  (at  p.  604),  and  at  once  proceeded,  after  hearing  counsel 
for  the  defendant,  to  pass  sentence  ;  but  see  the  practice  on  "  Attachment,"  post. 

(3)  Barnes'  case,  2  Rol.  R.  157  ;    Canadian  Prisoners'1  case,  9  A.  &  E.  789. 

(4)  See  Ex  parte  Bcsset,  6  Q.  B.  481. 

(5)  H.  v.  Bethel,  5  Mod.  19. 

(G)  Soudehs  case,  4  B.  &  Aid.  294  ;  Deybcfs  case,  ib.  243. 

(7)  Nash's  case,  4  B.  &  Aid.  295 ;  M.  v.  Mount,  L.  R.  G  P.  C.  at  p.  287. 

S.M.  Y 
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[  Rr.  222, 
223] 


Return  taken 
as  true  unless 
impeached. 


;  state  very  distinctly  and  unequivocally  the  reasons  why  it  is 
not  and  cannol  be  obeyed,  for  it  is  nol  a  good  return  to  state  thai 
the  party  required  to  he  produced  is  nol  in  the  custody  or  power  of 
the  party  to  whom  tin- writ  is  directed,  because  he  rnigh.1  have  been 
removed  or  smt  away  for  the  purpose  of  evading  the  writ,  and  a 
return  in  these  words,  "  1  had  not,  at  the  time  of  receiving  this  writ, 
nor  have  1  since  bad,  the  body  of  A.  B.  detained  in  my  custody, 
so  that  1  could  not  bave  her,  &c,"  was  held  bad  as  not  denying  the 
baving  her  body,  and  an  attachment  was  granted  against  the  party 
making  the  return  (*). 

A  return  by  a  party  to  a  habeas  corpus,  thai  be  did  nol  detain, 
and  never  had  detained  the  person  required  to  be  broughl  up,  was 
held  to  be  no  answer  to  the  taking,  but  the  Courl  gave  Leave  to 
amend  the  return,  which  was  done  in  Court  by  denying  the  taking 
also,  and  the  return  so  amended  wasfiled(2  .  It  would  seem  thai  a 
return  thai  the  person  to  whom  it  relates  was  nol  a1  the  time  the  writ 
was  issued  in  the  custody,  power,  or  control  of  the  person  upon 
whom  it  was  served  would  be  good 

The  facts  staled  in  a  return  will  he  taken  To  he  true  until  im- 
peached, and  need  not  be  verified  by  affidavit  in  the  firsl  in- 
stance^); but  if  a  return  which  on  the  face  of  it  is  ambiguous  is 
not  fortified  by  affidavit  clearing  up  all  doubt,  it  will  he  hold  evasive 
and  had  (5). 


Amendment 
of  return. 
[  R.  242  ] 


Substitution 
of  good  for 
bad  commit- 
ment. 


It.   223.   The  return  maybe  amended  or  another  substituted  for 
it  by  leave  of  the  Court  or  a  judge. 

This  may  be  done  even  after  the  return  has  been  filed;  and  by 
the  substitution  of  another  return  in  lieu  of  the  original  one  if 
necessary  (6 )  ;  hut  the  Court  will  nol  give  any  direction  or  advice  to 
a  gaoler  as  to  the  matter  of    which  his  return  should  consist  ('). 

But  where  ihe  commitment  sel  out  in  the  return  is  bad  on  the  face 
of  it,  the  Court  will  not,  on  the  suggestion  that  ihe  conviction  is 
good,  adjourn  tin'  case  for  the  purpose  of  having  the  conviction 
brought  up  and  amending  the  commitment  by  it(8). 

A  good  warrant  of  commitment  may  be  substituted  for  a  had  one, 
reciting  a  conviction  bad  on  the  face  of  it,  while  a  prisoner  remains 
in  gaol,  and  the  Court  will  not  discharge  him  from  the  had  one  if 
the  return  to  the  habeas  corpus  shows  a  good  warrant,  though  the 
bad  one  be  also  returned,  provided  that  the  conviction  itself  is 
good  (9). 


(')  B.  v.  Winton,  5  T.  R.  89. 

(-)    Wurman's  case,  2  W.  Bl.  1204. 

(•')  See  Bamardo  v.  Ford  [Gossage's  ease),  (1892)  A.  0.  326;   01  L.  J.  Q.  B.  728; 

07  L.  T.  1. 

i    Canadian  Prisoners'  case,  'J  A.  &  !■;.  731  ;  S.  6'.,  1  P.  &  D.  516. 
(3)  li.  v.  Roberts,  2  F.  &  Y.  111. 

(6)  Canadian  V  a,  9  A.  &  E.  at  p.  805;   •'''.  ft,   1    I\  &  D.  516;  In  re 

Clarke,  2  Q.  B.  619  :    Wurman's  case,  2  W.  B.  1204  :  and  further,  as  to  amendment 
in  civil  cases,  R.  260,  p.  :.;ss. 

•)   In  re  Fletcher,  13  L.  J.  M.  C.  16. 
i   In  re  Timson,  L.  !.'.  5  Ex.  257. 
)    //.  v.  Bird  and  others,  5  Q,.  B.  926; 
186;   Ex  parte  Cross,  26  L.  J.  M.  C.  201 

8  T.  L.  R.  150. 


see  also   Ex  parti   Smith,  27  L.  J.  M.  C. 
Ex  parte  Daisy    Hopkins,  GO  L.  T.  53; 
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In  cases  where  the  writ  issues  by  virtue  of  the  statute  31  Car.  IT.      [  R.  223  ] 
it   is   provided  that   the   charges   of  bringing  the   prisoner  to   be  ~~ 
ascertained   by   the   judge    or    Court    that    awarded  the   writ,    not  up^nSglTg 
exceeding  I2d.  per  mile,  shall  be  paid  or  tendered,    and  security  Up  prisoner, 
given  by  bond  for  the  charges  of  carrying  him  back  if  remanded, 
and  against  escape  by  the  way,  before  making  the  return  ;  but  this 
seldom  occurs  in  practice,  as  the  writ   is  usually  issued   at  common 
law. 

It  is  doubtful  if  the  neglect  to  make  such  payment  or  tender 
would  excuse  disobedience  to  such  a  writ,  as  the  Court  always  dis- 
countenances any  demur  to  obey  its  process  on  account  of  non- 
payment of  fees  and  charges  (').  An  arrangement  as  to  the  pay- 
ment of  the  charges  is  usually  made  with  the  gaoler  or  other  officer 
on  lodging  the  writ.  The  Court,  however,  has  power  to  give  the 
functionary  the  expenses  of  bringing  the  prisoner  up(2). 

The  31  Car.  II.  c.  2,  s.  2,  allows  three  days  for  making  the  return  Time  in  which 
if  the  distance  the  prisoner  is  to  be  brought  be  within  20  miles  ;  if  to  make 
beyond  that  distance,  and  within  100  miles,  ten  days  ;  and  if  beyond 
100  miles,  twenty  days,  in  cases  under  that  Act ;  and  where  the  writ 
issues  at  common  law,  the  Court  will  allow  a  reasonable  time  for 
making  the  return  before  granting  an  attachment;  thus  the  Court 
refused  to  grant  an  attachment  for  not  making  a  return  to  a  habeas 
corpus,  returnable  immediately,  which  was  served  only  the  night 
before,  although  it  was  stated  in  the  affidavits  that  the  prisoners 
were  in  the  immediate  vicinity  of  the  Court  (3). 

When  the  restrained  party  is  brought  up  in  obedience  to  the  writ,  Proceedings 
the  Court  or  judge  will,  upon  examining  the  cause  of  detainer,  set  upon  return, 
him  at  liberty  with  or  without  bail,  giving  him,  if  necessary,  the 
protection  of  an  officer  in  leaving  the  Court  (4),  or  will  remand  him 
back  into  custody,  or  otherwise  deal  with  him  according  to  law  ;  but 
if  a  return  be  made  to  the  writ  without  bringing  in  the  body,  and 
such  return  should  be  adjudged  insufficient  or  untrue,  an  attach- 
ment or  warrant  may  be  granted  as  if  no  return  had  been  made, 
unless  the  Court  or  a  judge  grant  the  parties  a  further  day  to  obey 
the  writ  or  allow  the  return  to  be  amended. 

If  a  return  shows  two  convictions,  the  one  good  and  the  other 
bad,  the  prisoner  will  be  remanded  (5). 

"Where  in  execution  of  a  legal  sentence  there  may  be  some 
irregularity  in  the  imprisonment  (not  amounting  to  an  unlawful 
detention)  (6),  a  prisoner  should  not  be  discharged  during  the  term 
of  sentence  until  it  is  clear  that  no  lawful  means  of  executing  it  can 
be  found  (7). 

By  the  Habeas  Corpus  Act,  1816  (56  Geo.  III.  c.  100),  ss.  3  and  4,  Courtor judge 
the  Court  or  judge  before  whom  any  habeas  corpus  shall  be  return-  to  examine 

(')  See   Eopman   v.  Barber,   2  Str.   814;     White  v.  Ravgh,   2  Str.   1262;    R.  v. 
Armiger,  Keb.  272 ;  R.  v.  Greenway,  2  Show.  172  ;  see  R.  v.  f'olvin,  8  Mod.  226. 
(-)  In  rrDodd,  2  De  G.  &  J.  510  :  4  Jur.  291. 
(:i)  Ex  parte  Sheriff  of  Middlesex,  9  D.  P.  C.  195. 

(4)  R.  v.  Clarkson,  1  Str.  444;  Gregory's  case,  4  Burr.  1991.  But  the  privilege 
from  arrest  redeundo  does  not  apply  to  a  criminal  charge.  R.  v.  Douglas,  12  L.  J.  Q.  B. 
49  ;  Jacobs  v.  Jacobs,  3  D.  P.  C.  675 ;  R.  v.  Blake,  4  B.  &  Ad.  355. 

(5)  R.  v.  Richards  and  others,  5  Q.  Y>.  926  ;  Ex  parte  Cross,  26  L.  J.  M.  C.  201  ; 
R.  v.  Rogers,  3  D.  &  R.  607. 

(6)  R.  v.  Allen,  3  E.  &  E.  338. 

(7)  R.  v.  Mount,  L.  R.  6  P.  C.  283. 

y2 
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able  in  tlie  case  of  any  per/son  confined  or  restrained  of  hi>  <>r  her 
liberty  otherwise  thau  for  some  criniina]  or  supposed  criminal 
matter,  and  except  persons  imprisoned  for  debl  or  by  process  in  any 
civil  suit,  is  empowered,  although  the  return  to  any  writ  of  habeas 
corpus  shall  be  good  and  sufncienl  in  Law,  to  examine  into  the  truth 
of  the  facts  sel  forth  in  such  return,  by  ailida\  ii  or  affirmation,  and 
to  do  therein  as  to  justice  shall  appertain  l),  and  in  doubtful  cases 
judges  arc  empowered  to  refer  the  decision  to  the  Court,  and  to  bind 
the  part}-  by  recognizances  to  appear  therein,  in  which  cases  the 
writ  and  return,  with  the  recognizances  and  affidavits,  are  to  be 
transmitted  to  the  Court. 

So  also  in  vacation,  if  a  judge  considers  the  case  too  important  to 
decide  in  Chambers  he  may  refer  it  to  the  Court  and  admit  the 
prisoner  to  bail  to  appear  in  the  following  sittings.  This  was  done 
by  Williams,  .1.,  in  the  vacation  alter  Michaelmas  Term,  1845,  on 
the  authority  of  R.  v.  Reader  (J),  and  since  that  time  it  lias  been 
dune  in  some  other  cases  of  a  similar  kind(:f). 

In  a  case,  however,  before  Erie,  J.,  at  Chambers  in  vacation,  where 
on  granting  a  writ  of  certiorari  to  bring  up  a  conviction,  he  admitted 
the  prisoner  to  bail,  and  the  case  did  not  come  on  for  argument  until 
the  original  period  of  the  imprisonment  had  elapsed,  upon  the  con- 
viction being  affirmed,  the  prisoner  did  not  appear  in  Court,  and  as 
no  process  could  be  found  to  take  him,  Erie,  .?.,  said  that  he  would 
never  again  admit  a  prisoner  to  bail  under  similar  circumstances  (*). 

Even  under  the  foregoing  Act  affidavits  are  not  admissible  to  con- 
trovert facts  found  by  the  judgment  of  a  Court  of  competent  juris- 
diction /'  ,  though  they  may  be  received  to  show  some  extrinsic 
collateral  matter  essential  to  jurisdiction,  or  to  show  a  total  want  or 
excess  of  jurisdiction. 

With  regard  to  summary  committals  by  justices  it  may  very  well 
be  assumed  that  the  same  principles  will  be  applied  as  on  seeking  to 
quash  a  conviction  or  order  by  certiorari,  as  to  which  see  ante, 
pp.  47  and  319. 

"Where  an  application  to  enforce  a  church  rate  was  made  [the 
jurisdiction  of  justices  being-  ousted  by  a  bond  fide  objection  to  the 
rate  being  raised),  the  Court  read  affidavits  to  ascertain  if  there  was 
any  evidence  upon  which  the  justices  could  come  to  the  conclusion 
thai  the  objection  was  not  bond  fide  (6). 

As  a  general  rule  it  is  sufficient  if  the  return  shows  that  the  party 
is  in  execution  on  a  criminal  charge  after  judgment  on  an  indict- 
ment, according  to  the  course  of  the  common  law,  without  specifying 
the  particular  circumstances  to  warrant  the  sentence  (7),  and  such  a 
return    cannot    be    impeached    in    any   way.       It    has    indeed  been 


(•)  Ex  parte  Beeching,  4  B.  &  C.  136 ;  6  D.  &  R.  209. 

(2)  lStr.  531. 

(3)  In  re  Turner  and  others,  1.3  L.  J.  M.  C.  140. 

(4)  R.  v.  Smith,  Trin.  Vacation,  1852  ;  see  also  p.  58. 

(5)  Cams  Wilson' a  ease,  7  Q.  B.  at  p.  1008  ;  R.  v.  Batcheldor,  1  P.  &  D, 
9  A.  &  E.  731  ;    In  re   Clarke,  2  Q.  B.  619  ;    R.  v.  Dunn,  12  A.  &  E. 


516;  S.  C, 
599  ;    In  n 


Thompson,  6  H.  &  N.  193 ;  30  L.  J.  M.  C.  19  ;   Ex  parte  Smith,  27  L.  J.  M.  C.  li 
R.  v.  Sheriff  of  Middlesex,  1 1  A.  &  E.  273  ;   /,'.  v.  Douglas,  12  L.  J.  Q.  B.  49. 

(6)  R.  v.  Nunneley,  E.  B.  &  E.  852  ;  27  L.  J.  M.  C.  260. 

(7)  Carus  Wilson's  case,  7  Q.  B.  1008  ;  R .  v.  Sud'Hs,  1  East,  306. 
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decided  that  the  record   in  such  a  case  is  an  estoppel  to  proceed-      [  K.  223  ] 
ings  by  habeas  corpus  (1). 

Where  a  prisoner  had  been  committed  for  contempt  by  the  Master 
of  the  Rolls,  the  Court  refused  to  allow  affidavits  to  show  that  state- 
ments in  the  order  of  committal  were  not  true,  Patteson,  J.,  saying, 
"There  is  no  case  in  which  a  party  has  been  allowed  to  contradict 
facts  set  forth  in  an  order.  All  that  the  Courts  have  permitted  has 
been  to  allege  a  collateral  extrinsic  fact,  confessing  and  avoiding,  as 
it  were,  tlic  disputed  order.  Every  order  must  show  facts  sufficient 
to  give  jurisdiction,  hut  the  facts,  if  so  shown,  are  not  to  be 
contested  "  (-). 

They  have  been  allowed  to  show  privilege  from  arrest  (3).  In  a 
case  where  a  Customs  House  officer  had  arrested  certain  persons  under 
the  provisions  of  the  Customs  laws,  and  had  conveyed  them  140 
miles  from  the  place  of  their  arrest,  it  being  alleged  in  the  return 
that  this  had  been  done  with  the  consent  of  the  prisoners,  the  Court 
allowed  the  return  to  be  controverted  in  that  respect,  not  being  a 
criminal  matter  (4). 

The  foregoing  decisions  relate  principally  to  cases  which  come 
within  the  provisions  of  56  Geo.  III.  c.  100  (see  ante,  p.  308),  and 
it  is  necessary,  in  considering  how  returns  may  be  controverted, 
to  distinguish  between  such  and  those  that  issue  at  common  law 
or  under  31  Car.  II.  c.  2  (3). 

Numerous  attempts  have  at  different  times  been  made  to  induce 
the  Court  to  admit  affidavits  for  the  purpose  of  showing  defects  of 
jurisdiction.  It  is  a  vexed  question,  but  the  weight  of  authority 
seems  to  be  in  favour  of  admitting  affidavits. 

In  some  cases  the  Court  have  received  affidavits  impeaching  the 
truth  of  a  return  on  a  motion  for  attachment,  and  perhaps  such 
affidavits  might  be  made  the  fouudation  of  a  motion  for  quashing 
the  return  (6). 

In  criminal  cases  there  appears  to  be  considerable  doubt  as  to  the 
mode  in  which  the  return  may  be  impeached  and  its  truth  inquired 
into.  There  is,  indeed,  authority  to  show  that  at  common  law  it 
was  formerly  considered  that  a  party  might  traverse  the  return  by 
plea(7);  but  subsequent  authorities  tend  to  show  that  the  return 
cannot  be  traversed,  although  it  may  be  confessed  and  avoided 
by  a  suggestion  of  matters  not  contradictory  to  it,  and  that  for 
a  false  return  the  remedy  is  by  action  (8). 

(')  In  re  Newton,  16  C.  B.  97  ;  24  L.  J.  C.  P.  148  ;  Ex  parte  Lees,  E.  B.  &  E.  828. 

(2)  In  re  Clarke,  2  Q.  B.  619  ;  see  also  the  arguments  in  Dime's  case,  14  Q.  B.  554, 
in  which  case  a  distinction  was  drawn  between  the  judgments  of  a  co-ordinate  and 
inferior  Court. 

(3)  In  re  Eggington,  2  E.  &  B.  717  :  Ex  parte  Baku!*,  24  L.  J.  C.  P.  131  ;  16 
C.  B.  77. 

(4)  Ex  parte  Beeching,  4  B.  &  C.  136  ;  6  D.  &  R.  209. 

(3)  The  statute  31  Car.  II.  c.  2,  embraces  criminal  or  supposed  criminal  mattei's 
only  (other  than  treason  and  felony),  and  its  provisions  relate  chiefly  to  bail  in  mis- 
demeanour, and  are  of  but  little  importance  to  the  matters  under  consideration,  as  the 
writ  for  the  purpose  of  discharging  prisoners  on  criminal  charges  from  illegal 
custody  really  issues  at  common  law,  and  not  under  statute.  There  is  no  modern 
instance  of  a  writ  marked,  as  required  by  the  Habeas  Corpus  Act,  ' '  per  Statutum,' '  &c. 

(6)  Per  Lord  Denman,  C.J.,  in  Leonard  Watson's  ease,  9  A.  &  E.  805;  Crawford's 
case.  13  Q.  B.  613. 

(7)  Be  Vine's  case,  O.  Bridgman's  Rep.  288. 

(8)  R.  v.  Rogers,  3  D.  &  R.  607;  R.  v.  Bout/Ins,  12  L.  J.  Q.  B.  49  ;  2  Hawk.  P.  C. 
c.  15,  s.  78 ;  Cro.  Eliz.  S21  ;  and  see  In  re  Clarke,  2  Q.  B.  619,  and  cases  therecited. 
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[  E.  223  ]  ]n   a   case  under  the   Master   and    Servants    Act   ^4  Geo.    IV. 

Bv  affidavit-  c.  34),  Lord  Campbell,  C.J.,  said :  "  As  al  presenl  advised,  I  think 
thai  the  prisoner  may  use  affidavits  to  show  that  there  was  no 
evidence  before  the  justices  from  which  they  could  reasonably  infer 
that  there  was  a  contract  creating  the  relation  of  master  and 
servant  "  ('). 

And  under  the  same  Act  affidavits  were  admitted  to  show  a 
former  conviction  for  the  same  offence,  Watson,  15.,  saying, 
"Whenever  the  objection  is  to  entire  want  of  jurisdiction,  it  is 
competent  to  the  Court  to  take  affidavits  and  ascertain,  aye  or  no, 
whether  there  was  jurisdiction  in  the  magistrates,"  in  which  view 
Pollock,  C.B.,  concurred,  hut  Bramwell,  B.,  dissented  (*). 

On  the  other  hand,  affidavits  to  show  that  the  offence  was  not 
committed  within  the  jurisdiction  of  the  committing  magistrates 
have  been  refused,  Martin,  B.,  saying,  "  It  is  said  that  the  question 
of  jurisdiction  can  be  raised  by  affidavit,  showing-  that  the  alleged 
offence  was  not  committed  within  the  jurisdiction  of  the  com- 
mitting justice ;  but  that  would  be  going  further  than  has  ever 
yet  been  allowed  "  (:!). 

And  where,  upon  a  conviction  for  smuggling',  a  prisoner  had  been 
adjudged  to  serve  in  the  navy,  and  there  was  a  conviction  for 
desertion,  the  Court  would  not  allow  affidavits  to  show  that  the 
prisoner  had  never  belonged  to  the  navy,  ami  that  he  had  in  the  first 
instance  been  illegally  sent  to  the  navy,  holding  that  the  remedy  for 
a  false  return  was  by  an  action  (4). 

They  were  refused  for  the  purpose  of  showing  that  the  Royal 
Court  of  Jersey  had  acted  inconsistent!)'  with  the  law  of  Jersey,  the 
return  showing  a  sentence  by  the  Court  alleged  to  lie  unreversed 
(whether  the  writ  issued  under  statute  or  common  law),  on  the 
ground  that  the  prisoner  was  shown  to  be  in  execution  under  a 
judgment  of  a  competent  Court  (5). 

They  were  also  refused  where  it  was  sought  to  show  that  the 
Court  of  Jersey  had  no  jurisdiction  to  pass  a  sentence  of  trans- 
portation (6). 

And   where    Quarter    Sessions   upon   articles   of  the    peace   had 

required  sureties,  and  the  justices  had  committed  for  want  of  them, 

the  Court  refused  to  allow  affidavits  to  controvert  the  statements  in 

the  articles  upon  which  the  order  of  the  quarter  sessions  had  been 

founded  (7). 

Where  return  Where  certain  immaterial  matters  were  untruly  set  forth   in  the 

unintention-         return,  but  unintentionally,  the  Court  refused  an  attachment  against 
ally  false. 

(!)  In  re  Bailey  and  another,  3  E.  &  B.  609 ;  23  L.  J.  M.  C.  161. 

(2)  Ex  parte  Jla/.rr,  26  L.  J.  M.  C.  1.35  ;  2  H.  &  N.  219  ;  followed  in  He  Anthers, 
22  Q.  B.  D.  at  p.  120  ;  see  also  the  eases  referred  to,  ante,  p.  47  ;  see  20  &  21  Vict, 
c.  43  (Summary  Jurisdiction  Act,  1857),  said,  at  p.  168  of  26  L.  J.  M.  C,  to  have 
been  passed  in  consequence  of  the  above  case. 

(3)  Ex  parte  Smith,  27  L.  J.  M.  C.  ISC;  3  H.  &  N.  227;  see  also  Ex  parte 
Newton,  16  C.  B.  99  ;  24  L.  J.  C.  P.  148.  The  former  case  was  after  the  passing  of 
the  Summary  Jurisdiction  Act,  1857  (20  &  21  Vict.  c.  43). 

(<)  R.  v.  Rogers,  3  D.  &  R.  607. 

(5)  In  re  Carus  Wilson,  7  Q.  B.  at  p.  1006. 

(6)  In  re  Brenan  and  another,  10  (}.  \>.  492. 

(7)  It.  v.  Dunn,  12  A.  &  E.  599  ;  10  L.  J.  M.  C.  29  :  It.  v.  Stanhope,  12  A.  &  E. 
at  p.  620,  n.  ;  also  11.  v.  Mallinson,  16  Q.  B.  367. 
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the  party  making  it,  but  held,  that  had  the  return  been  intentionally     [  Rr.  223— 
false,  he  would  not  have  been  protected  by  the  immateriality,  nor  by  226  ] 

the  circumstance  that  the  prisoner  had  not  been  injured  by  the 
falsehood  ('). 

R.  224.  When  a  return  to  a  writ  of  habeas  corpus  is  made,  the  Order  of  pro- 
return  shall  first  be  read,  and  motion  then  made  for  discharging  or  prisoner  W  en 
remanding  the  prisoner  or  amending  or  quashing  the  return.  brought  up. 

[ R.  243  ] 
It  is  not  necessary  to  wait  till  the  rising-  of  the  Court  to  move  the  When  no 
discharge  of  a  prisoner  brought  up  by  habeas   corpus,   where  no  opposition, 
notice  of  opposition  to  the  motion  has  been  given '('-). 

R.  225.  On  the  argument  of  every  order  nisi  or  summons  at  Discharge  of 
Chambers  for  a  writ  of  habeas  corpus  the  Court  or  judge  may,  in  its  wTthout 
or  his  discretion,  direct  an  order  to  be  drawn  up  for  the  prisoner's  return, 
discharge,  which  order  shall  be  a  sufficient  warrant  to  any  gaoler      L  R-  244  J 
or  constable  or  other  person  for  the  discharge  of  the  prisoner  or 
any  infant  or  person  under  restraint  (3) . 

Where  no  cause  was  shown,  the  Court  refused  to  make  such  an 
order,  although  asked  for  by  a  rule  nisi  (i). 

R.  226.  When  a  prisoner  is  brought  up  by  habeas  corpus  the  Order  in 
counsel  for  the  prisoner  shall  be  first  heard,  and  then  the  counsel  ^heard*1 
for  the  Crown,  and  then  one  counsel  for  the  prisoner  in  reply  (5).         [  r.  249  ] 

The  rule  regulates  the  order  in  which  counsel  are  to  be  heard, 
but  it  is  not  like  a  proceeding  in  a  suit.  It  is  summary  application 
by  the  person  detained,  and  no  other  party  is  necessarily  before  or 
represented  before  the  Court  except  the  person  detaining,  and  that 
person  only  because  he  has  the  custody  of  the  applicant  (6). 

Upon  discharging  a  restrained  party  from  illegal  custody,  the 
Court  cannot  (unless  it  be  in  the  case  of  children)  make  any  order 
as  to  future  custod}7 ;  all  they  are  able  to  do  is  to  set  such  party  at 
liberty,  and  he  cannot  be  retaken  on  the  same  charge  even  by  a 
Court  of  Appeal  (7). 

(')  See  per  Lord  Demnan,  C.  J.,  in  Leonard  Watson's  ease,  9  A.  &  E.  at  p.  805  ; 
S.  C,  1  P.  &  D.  at  p.  567. 

(2)  In  re  Howard,  2  D.  &  L.  536. 

(3)  As  to  the  practice  upon  which  this  Rule  was  framed,  see  Ex  parte  Egging  ton, 
2  E.  &  B.  717  ;  23  L.  J.  M.  C.  44 ;  In  re  Geswood,  2  E.  &  B.  952 ;  Ex  parte  Jaeklin, 
2D.  &L.  103. 

(4)  See  Ex  parte  Jaeklin,  supra  ;  but  in  In  re  Geswood,  no  cause  being  shown,  the 
Court  made  the  order. 

(5)  And  see  It.  v.  Baines,  12  A.  &  E.  213,  n. 

(6)  Per  Lord  Halsbury,  C,  in  Bell  Cox  v.  Hakes  and  another,  15  A.  C.  506;  63 
L.  T.  392. 

(7)  See  Bell  Cox  v.  Hakes,  15  A.  C.  506 ;   63  L.  T.  392. 
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[  Rr.  227,  R,   227.   1'iion  the  argument   before  the  Court  on  the  return  of 

a  writ  of  habeas  corpus  the  party  in  whose  favour  judgment  is 

Drawingup     given  shall  forthwith   draw  up  an  order  in  accordance  with  the 

order,  &c.  °  /-k«»  • 

decision  of  the  Court  at  the  Crown  Office,  and  the  writ,  and  return, 


[  E.  245  ] 


and  affidavits,  shall  be  filed  there.    When  the  order  has  been  made 
by  a  judge  at   Chambers,  the  writ,  and  return,  with  the  affidavits 

and  a  copy  of  the  judge's  order,  shall  be  forthwith  transmitted  to 
the  Crown  Office  to  be  filed. 


Costs.  |n  dealing  with  cases  on  habeas  corpus  the  Court  have  now  power 

in  civil  cases  to  award  costs  by  virtue  of  Jud.  Act,  1890,  s.  5  ('). 

Even  where  the  Court  may  not  be  able  to  award  costs  generally, 
they  may  give  the  functionary  obeying  the  writ  the  expenses  of 
bringing  up  the  prisoner  (-). 

As  to  appeal  to  the  Court  of  Appeal,  see  post,  p.  485. 


(B.) — Other  Writs  of  Habeas  Corpus. 

Application  R.  228.  Applications  for  writs  of  habeas  corpus  ad  testificandum, 

ts if r  a^  respondendum,  or  ad  deliberandum  and  recipias,  must  be  made  on 

habeas  corpus,    affidavit  to  a  judge  at  Chambers. 
[  R.  246  ] 

The  9th  sect,  of  the  Habeas  Corpus  Act  (31  Car.  II.  c.  2)  forbids 
the  removal  of  any  subject  of  this  realm  committed  to  any  prison,  or 
in  custody  of  any  officer,  for  any  criminal  or  supposed  criminal 
matter,  unless  by  habeas  corptis,  or  some  other  legal  writ,  except  in 
certain  cases  of  necessity  therein  specified.  Modern  legislation  has 
modified  this  strict  provision,  but  the  older  statutes  and  law  are  still 
left  unrepealed,  and  recourse  may,  if  necessary,  be  had  to  any  of 
their  provisions :  it  is,  therefore,  necessary,  as  shortly  as  may  be, 
to  refer  to  them  (:i). 

(!)  R.  v.  Jones,  (1894)  2  Q.  B.  382 ;  63  L.  J.  Q.  B.  6.56 ;  70  L.  T.  845 ; 
58  J   P   733 

(2)  In  re  JDodd,  2  De  Gex  &  Jones,  510  ;  4  Jur.  291. 

(3)  See  s.  11  of  the  Prisons  Act,  1898  (61  &  62  Vict.  c.  41),  which  enables  a 
Secretary  of  State  to  order  the  production  of  a  prisoner  at  any  place  when  required 
in  the  interest  of  justice  or  for  the  purpose  of  any  public  inquiry ;  and  see  also 
88.  63  and  64  of  the  Prisons  Act.  1865  (29  Vict.  e.  126),  and  s.  28  of  the  Prisons 
Act,  1877  (40  &  41  Vict.  c.  21).  Prisoners  may  be  removed  without  habeas  corptis 
under  13  &  14  Vict.  c.  91,,ss.  3,  4,  where,  pursuant  to  that  Act,  they  have  been 
committed  within  any  city  or  borough  for  trial  at  the  assizes  of  the  county  in  which 
such  city  or  borough  is  situated,  aud  under  14  &  15  Vict.  c.  5."),  s.  21,  there  is  a 
similar  provision  with  reference  to  any  county  of  a  city  or  county  of  a  town 
corporate.  Under  16  Vict.  c.  30,  s.  L9,  as  shown  at  p.  336,  a  prisoner  may  be 
brought  up  by  order  of  a  Secretary  of  State  or  a  judge  for  the  purpose  of  giving 
evidence.  Under  19  Vict.  c.  16,  s.  ■">,  when  an  order  has  been  made  for  the  trial  of 
a  prisoner  at  the  <  lentral  Criminal  Court  for  an  offence  committed  out  of  the  juris- 
diction of  that  Court,  the  gaoler  of  the  prison  to  which  the  prisoner  may  have  been 
committed,  upon  delivery  to  him  of  an  office  copy  of  such  order,  without  writ  of 
habeas  corpus  or  other  writ  for  that  purpose,  is  required  to  remove  such  prisoner  to 
and  deliver  him  to  the  custody  of  the  keeper  of  Newgate.  And  under  30  &  31  Vict. 
c.  35,  s.  10,  when  a  recognizance  has  been  given  for  the  appearance  of  any  person 
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Under  the  Habeas  Corpus  Act,   1804   (44  Geo.  III.  e.  102),   any      [ R.  228  ] 
judge  of  the  High  Court  in  England  and  Ireland  respectively,  or  - 
any  justice  of  oyer  and  terminer  or  gaol  delivery,  being  such  judge  Habeas  ad 
as  aforesaid,  at  his  discretion  may  award  a  writ  or  writs  of  habeas    estlJ!<'an"  im- 
corpus  for  bringing  any  prisoner  or  prisoners  detained  in  any  gaol 
or  prison  before  any  of  the  said  Courts,  or  any  Court  of  record  in 
the  said  parts  of  the  United  Kingdom,  to  be  there  examined  as  a 
witness  or  witnesses,  and  to  testify  the  truth  before  such  Courts,  or 
any  grand,  pettit,  or  other  jury,  in  any  cause  or  causes,  matter  or 
matters,  civil  or  criminal,  whatsoever  depending,  or  to  be  inquired 
into  or  determined  in  any  of  the  said  Courts. 

The  writ  of  habeas  corpus  was  also  grantable  at  common  law 
before  these  statutes  upon  an  affidavit  that  a  prisoner  was  a  material 
witness  (')  and  that  he  was  willing  to  attend  ('-). 

The  writ  has  been  granted  for  a  prisoner  to  give  evidence  before 
an  election  committee  of  the  House  of  Commons  (:!),  before  an 
arbitrator  (4),  before  a  court  -  martial  (5),  for  a  lunatic  from  an 
asylum  (ti),  and  would  probably  lie  to  bring  a  witness  before  a 
coroner  (7),  but  onby  on  a  strong  case  of  necessity  being  made  out  (8). 
It  has  been  granted  for  a  prisoner  in  Ireland  to  give  evidence  in  an 
action  in  the  Admiralty  Division  (9). 

It  has  also  been  allowed*  to  bring  up  a  prisoner  to  be  present  at 
his  trial  upon  a  revenue  information,  but  at  his  own  expense  ("'), 
and  the  Court  intimated  that  the  writ  should  be  in  the  form  of  the 
habeas  corpus  ad  testificandum  (n) ;  but  it  "was  refused  for  the  like 
purpose  in  Att.-Gen.  v.  Hunt(l~).  It  has  been  held  that  the  Courts 
have  no  power  to  issue  writs  of  habeas  corpus  to  bring  up  prisoners 
for  the  purpose  of  moving  for  or  showing  cause  against  rules,  there 
being  no  writ  known  to  the  law  which  is  applicable  (13). 

Nor  will  it  be  granted  to  enable  a  prisoner  to  conduct  his  own 
case  in  a  suit  for  damages  (unless  it  be  as  a  witness)  (u). 

to  take  his  trial  in  any  Court  of  criminal  jurisdiction,  and  a  bill  of  indictment  has 
been  found  against  him,  and  such  person  is  then  in  the  prison  belonging  to  such 
jurisdiction  for  another  offence,  the  Court  may,  by  order  in  writing,  direct  the 
gaoler  to  bring  up  the  prisoner  for  trial  without  habeas  corpus.  By  the  Arbitration 
Act,  1889  (52  &  53  Vict.  c.  49),  s.  18  (2),  the  Court  or  a  judge  may  also  order  that 
a  writ  of  habeas  corpus  ad  testificandum  shall  issue  to  bring  up  a  prisoner  for  examina- 
tion before  an  official  or  special  referee,  or  before  any  arbitrator  or  umpire.  See, 
before  this  Act,  Graham  v.  Glover,  25  L.  J.  Q.  B.  10. 

(')  R.  v.  Layer,  Fortes.  396  ;  Tidd,  Pr.  9th  ed.  809. 

(-)  11.  v.  Roddam,  Cowp.  672. 

(3)  Re  Price,  4  East,  587  ;  In  re  Pilgrim,  3  A.  &  E.  485. 

(4)  Graham  v.  Glover,  25  L.  J.  Q.  B.  10. 

(5)  Per  Channell,  B.,  10th  December,  1858 ;  and  see  43  Geo.  III.  c.  140. 

(6)  Fennellv.  Tait,  1  C.  M.  &  R.  584. 

C)  See  Ex  parte  Wakley,  14  L.  J.  M.  C.  188. 

(8)  Ibid. 

(9)  Owners  of  the  Brothers  v.  Owners  of  Vindolana,  28th  Feb.  1878,  per  Field,  J. 
But  it  was  refused  by  the  same  judge,  on  the  same  day,  to  bring  a  prisoner  from 
Scotland,  as  the  Act  44  Geo.  III.  c.  102,  does  not  apply  thereto. 

(10)  Att.-Gen.  v.  Fadden,  1  Price,  403;  Att.-Gen.  v.  Cleaver,  2  D.  P.  C.  668. 
(")  Att.-Gen.  v.  Fadden,  supra. 

('-)  9  Trice,  147. 

(13)  Bams  v.  Mosley  and  another,  2  C.  B.  N.  S.  116;  R.  v.  Parkyns,  3  B.  &  Aid. 
679  ;  Clark  v.  Smith,  3  C.  B.  984  ;  Weldon  v.  Neal,  15  Q.  B.  D.  471  ;  54  L.  J.  Q.  B. 
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{u)  In  re  Cobbett,  27  L.  J.  C.  P.  199  ;  3  H.  &  N.  155. 
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[R.  228]  It  does  not  lie  to  bring  up  a   prisoner  of  war^),  nor  for  the 

— —  purpose  of  bringing  up  a  sailor  on  board  a  man-of-war,  unless  it  be. 

shown  on  affidavit  that  he  is  willing  to  attend  (2). 

Habeas  Corpus  ad  Respondendum. 

Habeas  corpm  By  the  Habeas  Corpus  Act,  L803  I  13  Geo.  III.  c.  140),  it  shall 
'  be  lawful  for  any  judge  of  his  Majesty's  Court  of  King's  Bench, 
&c.,  at  his  discretion,  to  award  a  writ  or  writs  of  habeas  corpus  for 
bringing-  any  prisoner  or  prisoners  detained  in  any  gaol  or  prison 
in  England  before  any  court-martial,  or  before  any  commissioners 
of  bankruptcy,  commissioners  for  auditing  public  accounts,  or  other 
commissioners  acting  by  virtue  or  under  the  authority  of  any 
commission  or  warrant  from  his  Majesty,  his  heirs  or  successors, 
for  trial,  or  to  be  examined  touching  any  matter  depending  before 
such  courts-martial  or  commissioners  respectively,  and  the  like 
proceedings  shall  be  had  upon  such  writs  as  by  law  may  now  be 
had  upon  writs  of  habeas  corpus  for  bringing  persons  detained  in 
gaol  before  magistrates  or  Courts  of  Eecord,  for  such  purposes  as 
aforesaid. 

When  an  order  has  been  granted,  the  writ  must  be  drawn  up  by 
the  party  applying  for  it,  and  issued  in  the  same  manner  as  other 
statutory  writs  of  habeas  corpus  (see  p.  335).  It  must  then  be 
delivered  at  the  prison  where  the  prisoner  is  confined  (see  Forms 
Xos.  187 — 189,  pp.  575,  576).  The  gaoler  will  bring  up  the 
prisoner  with  his  causes  of  detainer,  in  order  that  he  may  answer 
the  charge  and  be  dealt  with  according  to  law  as  the  writ  will 
direct.  If  the  magistrate  dismisses  the  charge,  or  the  prisoner  be 
acquitted,  he  is  to  be  taken  back  from  whence  he  came  ;  but  if  he 
be  committed  for  trial,  or  convicted  and  sentenced  to  imprisonment, 
the  criminal  detainer  will  supersede  any  civil  one,  and  he  must  be 
committed  to  the  prison  of  the  place  where  lie  is  to  be  tried  or 
imprisoned  charged  with  such  causes  of  his  detainer  as  may  appear 
by  the  return  to  the  habeas  corpus,  as  well  as  his  commitment  for 
trial  or  on  sentence. 

It  has,  however,  been  doubted  whether  a  habeas  corpus  should  be 
granted  to  remove  a  prisoner  undergoing  sentence  to  take  him 
before  a  magistrate  to  prefer  another  charge  against  him  ;  but  upon 
a  true  bill  being  found  the  writ  will  be  at  once  granted  to  bring 
him  up  for  trial  (3). 

(')  Furley  v.  Newham,  Doug.  103. 
(2)  11.  v.  Roddam,  Cowp.  672. 
(3j   /,'.  v.  Bay,  3  F.  &  F.  526. 
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[ R.  228  ] 
Habeas  Corpus  ad  Deliberandum  and  Recipias. 

The  use  of  these  writs  is  to  remove  prisoners  from  one  custody  Habeas  corpus 
to  another  for  the  purpose  of  trial  and  the  furtherance  of  justice.  aumsLi. 
They  are  issued  in  some  cases  at  common  law,  and  in  others  by  recipias* 
statute. 

The  38  Geo.  III.  c.  52,  s.  3,  gives  authority  to  any  Court  of 
oyer  and  terminer  or  general  gaol  delivery  for  the  county  of  any 
city  or  town  corporate,  at  the  prayer  of  any  defendant,  to  order 
any  indictment  or  inquisition  found  or  taken  within  such  juris- 
diction to  be  filed  with  the  proper  officer  of  the  next  adjoining 
county,  and  to  issue  writs  of  habeas  corpus  for  the  removal  of  the 
defendants  in  order  to  their  being  tried  in  such  next  adjoining 
county  ;  and  s.  4  of  the  same  Act  empowers  any  judge  of  the 
King's  Bench,  or  any  of  the  justices  of  oyer  and  terminer  or 
general  gaol  delivery  for  any  county,  on  the  application  of  the 
prosecutor,  ten  days  next  before  the  holding  of  any  session  of  oyer 
and  terminer,  &c,  by  proper  writs  of  habeas  corpus,  to  cause  any 
person  in  the  custody  of  any  sheriff  or  gaoler  charged  with  any 
offence  committed  within  the  county  of  any  city  or  town  corporate, 
to  be  removed  into  the  custody  of  the  sheriff  of  the  next  adjoining 
county,  in  order  that  such  person  may  be  tried  in  such  last- 
mentioned  county,  and  by  order  to  direct  the  inquisition, 
examination,  or  depositions  to  be  returned  to  the  proper  officer 
for  that  purpose. 

The  affidavit  in  support  of  an  application  for  any  of  the  above  Mode  of 
purposes  must  be  entitled  "  In  the  High  Court  of  Justice,  King's  app  lca  lon* 
Bench  Division  ";  and  when  in  a  cause  on  the  Crown  side  of  the 
Court,  in  such  cause ;  stating  where  the  prisoner  is  confined,  and 
what  for. 

When  required  as  a  witness  it  should  state  that  he  is  a  material  For  prisoner 
and  necessary  witness,  &c.     In  criminal  cases  it  is  not  necessary  to  as  wltness- 
state  that  the  prisoner  is  ready  and  willing  to  attend,  as  is  usually 
stated  in  civil  cases  (see  Form  No.  182,  p.  573). 

Upon  such  affidavit  a  judge  at  Chambers  will  grant  an  order  for 
a  writ,  or  for  an  order  for  the  prisoner's  attendance  pursuant  to  the 
Act  16  Yict.  c.  30,  s.  9,  post,  p.  336,  whichever  may  be  required. 
For  form  of  writ,  see  No.  183,  p.  573  ;  of  order  ad  test.,  No.  184, 
p.  074.  The  name  of  the  judge  must  be  endorsed  on  the  writ  or  appear 
at  the  head  of  the  order  (see  Forms) .     The  affidavit  must  be  taken 
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[  Kr.  228  - 
230] 

To  answer 
oharge  or  for 

examination. 


Order  in  lien 
of  writ  of 
habeas  corpus 
for  witness. 

[R.  217] 


to  the  Crown  Office,  and  the  writ  <>r  order  issu<  d  therefrom  in  the 
usual  manner. 

When  a  prisoner  is  required  for  the  purposes  of  trial  or  exami- 
nation before  some  tribunal,  under  43  Ceo.  III.  c.  140,  supra, 
p.  334,  the  affidavit  musl  slate  the  fact  of  the  prisoner's  detention, 
iu  what  prison  and  for  what  cause  he  is  detained,  and  that  a  charge 
has  been  made  against  him  for  the  alleged  offence,  and  when, 
where,  and  before  whom  he  is  to  be  examined  or  tried  upon  the 
same.  The  application  for  the  writ  must  be  made  to  a  judge  out 
of  Court  I1). 

R.  229.  An  application  to  bring  up  a  prisoner  to  give  evidence 
on  any  cause  or  matter,  civil  or  criminal,  before  any  Court,  justice, 
or  other  judicature,  may  be  made  to  a  judge,  on  affidavit  for 
an  order. 

By  the  1G  Vict.  c.  30,  s.  9,  any  of  her  Majesty's  principal 
Secretaries  of  State,  or  any  judge  of  the  Court  of  Queen's  Bench, 
may  upon  application  by  affidavit,  issue  a  warrant,  or  order,  under  his 
hand  to  bring  up  any  prisoner  or  person  confined  in  any  gaol,  prison, 
or  place,  under  any  sentence,  or  under  commitment  for  trial,  or  other- 
wise (except  under  process  in  any  civil  action,  suit,  or  proceeding), 
to  be  examined  as  a  witness,  in  any  cause  or  matter,  civil  or 
criminal,  and  any  person  so  brought  up  shall  be  dealt  with  in  like 
manner  in  all  respects  as  persons  brought  up  by  habeas  corpus; 
and  by  the  County  Court  Act,  1888  (51  &  52  Vict.  c.  43),  s.  112, 
the  like  power  is  conferred  upon  judges  of  County  Courts  to  bring 
prisoners  before  such  Courts  for  the  same  purpose. 
And  see  ante,  p.  335. 

To  deliver  and       It.  230.  An  application  for  habeas  corpus  ail  deliberandum  and 
receive  recipias  shall  be  for  two  writs,  the  writ  ad  deliberandum  to  the  gaoler 

prisoner.  1  .    .  .  .  .. 

[  K.  248  ]     to  deliver  the  prisoner,  and  the  writ  recipias  to  the  other  gaoler  to 
receive  him. 


See  B.  228,  supra,  p.  332. 

Affidavits.  When  the   application  is   made  under  the    above  statute  of   38 

Geo.  III.  c.  52,  it  must  be  made  upon  a  copy  of  the  commitment 
verified  by  affidavit  (see  Forms  Nos.  172  and  173,  pp.  569,  570)  (and, 
if  necessary,  an  affidavit  stating  that  it  is  intended  to  prefer  the 
indictment  in  the  county,  and  not  in  the  borough),  but  if  the 
necessity  for  his  removal  appears  by  the  commitment,  any  other 
affidavit  is  unnecessary.  If  the  application  is  not  under  such 
statute,  then  it  must  be  made  upon  an  affidavit  of  the  facts  of  the 
case,  as  for  other  writs  of  habeas  corpt(s. 

The  writs.  The  judge  having  granted  an  order,  two  writs  must  be  prepared 

by  the  party  applying  for  the  writs  (Forms  Nos.   185  and   186, 


(')  And  see  E.  v.  Isaacs,  2  L.  M.  &  P.  2oo ;  20  L.  J.  Q.  B.  395. 
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p.  574),  indorsed  "For  the  King"  (if  so).     They  must  be  issued,       [  Br.  230. 
as  other  writs,  on  the  Crown  side.     It  is  usual  to  lodge  both  writs  231  ] 

with  the  gaoler  who  has  the  custody,  and  for  him  to  take  the 
prisoner  to  the  gaol  where  he  is  to  be  received,  and  lodge  there  the 
writ  to  receive  him. 

The  writs  usually  issue  at  the  instance  of  the  Crown,  in  which 
case  notice  of  the  application  need  not  be  given  to  the  opposite 
party,  but  in  Trinity  Term,  1844,  Wightman,  J.,  would  not  let 
these  writs  go,  on  the  application  of  a  prisoner  committed  to 
Maidstone  Gaol  for  trial  on  a  charge  of  murder  alleged  to  have 
been  committed  in  Surrey  within  the  jurisdiction  of  the  Central 
Criminal  Court,  without  notice  to  the  prosecutors,  because  the 
defendant  might,  by  these  means,  be  removed  without  its  coming 
to  the  knowledge  of  the  prosecutor,  and  therefore  when  the  writs 
of  habeas  and  recipias  are  required  on  behalf  of  a  prisoner,  it  will 
be  the  safest  course  to  give  the  prosecutors  previous  notice  of  the 
application. 

By  s.  1 1  of  the  Prisons  Act,  1898  (61  &  62  Vict.  c.  41),  a  Secretary  of  Removal  of 
State,  on  proof  to  his  satisfaction  that  the  presence  of  a  prisoner  at  prisoners  by 
any  place  is  required  in  the  interests  of  justice,  or  for  the  purpose  ge,worv  0f 
of  any  public  inquiry,  may  by  writing  under  his  hand  order  that  the  state.' 
prisoner  be  taken  to  that  place. 

A  free  use  of  this  power  by  the  Secretary  of  State  for  the  Home 
Department  renders  recourse  to  the  proceedings  under  the  aforesaid 
Acts  seldom  necessary. 

An  application  for  this  purpose  to  a  Secretary  of  State  must  be 
made  at  the  Home  Office  upon  a  short  affidavit,  showing  the 
necessity  for  the  prisoner's  attendance,  which  must  bear  a  2s.  Gd. 
duty  stamp.     There  are  no  other  fees. 


ISSUES. 

{Rule  231.) 

R.  231.  Upon  the  argument  of  an  order  nisi  or  summons  at  Trial  of  issues 
Chambers  in  any  cause  or  matter  on  the  Crown  side  the  Court  or 
judge  may  direct  any  issue  or  issues  of  fact  in  dispute  to  be 
referred  to  a  master  for  his  report  thereon,  or  to  be  tried  by  a 
judge  and  jury  or  by  a  judge  without  a  jury,  in  the  same  manner 
as  other  issues  of  fact  are  tried.  Such  issues,  in  case  of  difference, 
shall  be  settled  by  the  said  Court  or  judge. 

This  is  a  new  rule,  and  provides  authority  for  that  which  the 
Court  has  on  occasion  done  without  authority:   see  ante,  p.  323. 
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MOTIONS. 

(Rules  232—239.) 

[  Rr.  232,  R.  232.  Ord.  LII.  of  the  Rules  of  the  Supreme  Court,  1883 

233 1  • 

J (Motions),    shall,    except    as    regards    attachment,    as    far   as   is 

[  R.  250  ]     applicable,  apply  to  all  proceedings  on  the  Crown  side. 
Ord.  LII.  is  printed  in  Appendix,  p.  470. 

Orders  of  R.  233.  The  following  orders  of  course  may  be  drawn  up  at 

course.  ^  Qrown  Office  without  any  motion  for  the  same  : — 

[  R.  252  ]  ( a)  To  appear,  plead,  and  try  (pursuant  to  recognizance) . 

(b)  To  plead  (except  pleading  double  or  several  matters). 

(c)  To  demur,  join  in  demurrer,  plead  any  subsequent  plea. 

(d)  To  assign  error. 

(e)  To  join  in  error. 

(f)  To  bring  in  body  of  prisoner  under  commitment  from  King's 

Bench  Division,  where  a  writ  of  halms  corpus  is  not 
necessary. 

(g)  For  habeas  corpus  in   cases  where  pi'ocess  has  issued  from 

the  King's  Bench  Division  ;  or  where  upon  writ  of  error 
the  attendance  of  the  party  is  necessarily  recp:iired  in 
Court,  or  Chambers,  or  at  the  Crown  Office  by  the  Court 
itself. 

(h)  To  a  sheriff  on  a  return  of  cepi  corpus  to  bring  in  a  prisoner 
within  the  proper  time. 

(i)  To  return  writs. 

(j)  To  tax  co>t>. 

(k)  To  return  re-stated  cases. 

(1)  To  supersede  attachment,  or  other  process  for  compelling 
appearance  where  appearance  has  been  entered. 

(m)  For  certiorari  by  consent  for  orders  of  sessions  where  a  case 
lias  been  stated,  on  such  consent  being  signed  by  the 
solicitor  or  agent  for  the  opposite  party. 


MOTIONS.  o 

(n)  For  an  order  nisi  to  quash  orders  or  convictions  removed  by     C  Rr-  233- 
J               .        .                                                                                            236  ] 
certiorari.  — 


(o)  To  strike  case  out  of  paper  with  costs  by  consent  when  with- 
drawn or  abandoned, 
(p)  To  make  any  proceeding  when  necessary  an  order  of  Court. 
(q)  For  a  view. 
(r)  To  summon  a  special  jury. 
(s)  To  summon  a  jury  on  trial  at  bar. 

The  above  orders  are  drawn  up  at  the  Crown  Office  on  application 
without  further  formality  than  the  payment  of  a  fee  of  5s.,  either 
impressed  or  adhesive,  on  the  order. 

R,  234.  All  other  orders  of  Court  shall,  during  the  sittings,  be  Motions  to  be 
made   by  the   Court   on    motion    supported   by   affidavit,  but    no  f^Por.t,ed  by 
affidavit  shall' be  necessary  for  an  order  demandable  as  of  right      r  n.  253  1 
by  the  Crown,  or  where  it  is  not  necessary  to  state  matters  of  fact. 

R.  235.  Except  as  may  be  otherwise  provided  by  these  Rules,  By  order  nisi. 
all  applications  on  the  Crown   side  made  by  way  of  motion  to  a      [  R.  254  ] 
Divisional  Court  shall  be  for  an  order  nisi. 

This  Eule  preserves  the  old  procedure  by  rule  nisi,  under  the 
name  of  order  nisi.  To  some  extent  the  Eule,  coupled  with 
E.  236,  appears  to  conflict  with  the  requirements  of  E.  3  of  the 
applied  Ord.  LIT.,  viz.,  that  no  motion  shall  be  mad-  without  previous 
notice  to  the  parties  affected  thereby,  but  in  practice  little  difficulty 
can  arise,  for  the  Eules  provide  for  all  motions  of  an  originating 
nature  which  are  to  be  made  by  way  of  order  nisi  as  well  as  in  the 
case  of  some  others  of  an  interlocutory  nature. 


R.   236.   The  following  applications  shall  be  made  upon  two  Applications 
clear  days'  notice  of  motion,  and  be  brought  on  as  if  they  were  ex    y  »otlce  oi 
parte  motions  and  not  put  into  the  Crown  paper  : — 

(a)  For  time,  enlargement,  stay,  or  security. 

(b)  To  strike  a  case  out  of  the  paper. 

(c)  To  file  a  special  case  by  leave  of  the  Court. 

(d)  To    accelerate   a    case    in    the    paper    on    the    ground    of      r  r.  255  ] 

urgency. 

(e)  To  substitute  a  new  relator  on  an  information  quo  warranto 

for  the  original  relator. 

(f)  For  costs  to   a   defendant  in  criminal  information  to  the 

amount  of  the  recognizances. 
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[  Er.  236—  _,    por  Leave  to  appeal   when  not  asked  for  when  judgment 
delivered. 


(li)  To  estreat  recognizances  under  R.  115. 
The  notice  maybe  given  for  any  day  either  in  or  out  of  sittings  ('). 

Copyofaffi-  R.  237.  When  any  motion  is  made  under  E.  23G  and 
served  with  founded  on  evidence  by  affidavit,  a  copy  of  such  affidavit  intended 
notice.  to  he  used  shall  he  served  with  the  notice  of  motion. 

[  R.  256  ] 

Cf.  Ord.  LII.  r.  4.  post,  p.   I7f>. 

Motion  to  E,.  238.  All  cases  of  conviction  and  of   orders  removed  into 

quash.  Court  from  any  inferior  jurisdiction  shall  be  entered  for  argument 

upon  an  order  to  show  cause  why  the  conviction  or  order  should 

not  be  quashed. 

Orders  not  to        &•  239.  No  order  on  the  Crown  side,  except  orders  of  course, 
be  drawn  up    shall  be  drawn  up  without  the  leave  or  order  of  the  Court  or  a 
r  R  258  1     judge,  or  of  the  King's  Coroner  and  Attorney,  or  the  Master  of  the 
Crown  Office. 

(')  Be  Coultcn,  34  Ch.  D.  22  ;  5G  L.  J.  Ch.  012  ;  55  L.  T.  464. 
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ATTACHMENT  FOR  CONTEMPT. 

{Rules  240—242.) 

Contempt  of  Court  is  a  somewhat  ambiguous  expression.  It  is  Contempt  of 
used  equally  to  denote  the  case  where  a  litigant  does  not  obey  some  our  ' 
order  of  the  Court,  such  as  to  do  or  to  abstain  from  doing  some- 
thing, and  also  where  a  person,  whether  a  party  or  otherwise,  does 
something  outside  the  proceedings  which  tends  to  interfere  with 
the  proper  administration  of  justice.  Broadly  speaking,  in  the 
former  case  the  proceedings  for  committal  are  in  the  nature  of 
procedure  in  an  action,  whereas  in  the  latter  they  are  of  a  criminal 
character  f1). 

The  principle  on  which  the  Courts  act  in  the  first  class  of  cases 
is  clear,  viz.,  disobedience  to  the  order  of  the  Court.  In  the  second 
class  the  principles  have  been  laid  down  as  follows  : — 

"  This  Court  has  always  held  that  comments  on  a  criminal  trial 
or  other  proceedings,  when  pending,  is  an  offence  against  the 
administration  of  justice  and  a  contempt  against  the  authority  of 
this  Court.  It  can  make  no  difference  in  principle  whether  they 
are  made  with  reference  to  a  trial  actually  commenced  and  going 
on,  or  with  reference  to  a  trial  which  is  about  to  take  place :  we 
can  have  no  hesitation  in  applying  to  the  one  the  same  rule  that 
we  should  apply  to  the  other  "  (2). 

"  The  object  of  the  discipline  enforced  by  the  Court  in  the  case 
of  a  contempt  of  Court  is  not  to  vindicate  the  dignity  of  the  Court 
or  the  person  of  the  judge,  but  to  prevent  undue  interference  with 
the  administration  of  justice.  .  .  ."  (3).  "  The  Superior  Courts  of 
Westminster,  the  Superior  Courts  of  Record,  the  Court  of  Equity, 
and  the  Courts  of  Common  Law  have  had  from  the  earliest  times 
inherent  power  to  punish  for  contempt  of  Court "  (4). 

(^  R.  v.  Barnardo,  23  Q.  B.  D.  305  ;  0' Shea  v.  0' 'Shea,  Ex  parte  Tudley,  15  P.  D. 
64  ;  Mc  Williams'  case,  1  Sch.  &  Lef.  174. 

(2)  Per  Cockburn,  L.C.J.,  in  Onslow  ami  WhalUy's  case,  L.  R.  9  Q.  B.  219. 

(3)  Per  Bowen,  L.J.,  Helmore  v.  Smith,  35  Ch.  D.  455. 

(4)  Lechmere  Charlton's  case,  2  My.  &  Cr.  316  ;   R.  v.  Skipwith,  L.  R.  9  Q.  B.  230. 

S.M.  Z 
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"The  law  has  so  armed  the  JUgli  Court  of  Justice  with  the 
power  and  imposed  upon  it  the  duty  of  preventing  brevi  manu,  and 
by  summary  proceedings  any  attempt  to  interfere  with  the 
administration  of  justice.  It  is  on  this  ground  that  insults  to 
■witnesses  and  to  jurymen  are  not  allowed.  The  principle  is  that 
those  who  have  duties  to  discharge  in  a  court  of  justice  miv  protected 
by  the  law  "  '). 

Throughout  all  the  divisions  of  the  High  Court  the  principles 
above  set  out  are  universally  acted  upon.  But  while  all  branches 
of  the  High  Court  have  jurisdiction  over  contempts  of  their 
particular  Courts,  the  King's  Bench  Division,  as  representing  the 
old  Court  of  King's  Bench,  has  in  addition  jurisdiction  over 
contempts  of  other  Courts  of  the  High  Court,  such  as  Courts  of 
oyer  and  terminer  and  gaol  delivery  and  nisi  prills,  the  Central 
Criminal  Court  (2),  and  the  Election  Court  (3),  should  such  Courts 
not  be  in  session  at  the  time  of  the  committal  of  the  alleged 
contempts.  In  addition  to  this,  the  inherent  power  of  the  Court 
of  King's  Bench  over  inferior  jurisdictions  has  now  been  held 
to  include  that  of  protecting  such  inferior  Courts  from  attacks  as 
well  as  of  controlling  them  (4). 

The  following  proceedings  are  in  use  on  the  Crown  side  for 
dealing  with  offenders  : — 

1.  Summary  punishment  by  committal  or  otherwise  for  contempt 

committed  in  facie  curice. 
'2.  By  motion,  ex  parte  in  the  first  instance,  for  an  order  nisi 
calling  upon  the  party  sought  to  be  attached  to  show 
cause  why  a  writ  of  attachment  should  not  issue  against 
him.  If  the  party  appears  when  cause  is  shown,  he  may 
be  dealt  with  then  and  there  ;  if  he  does  not  appear,  the 
order  may  be  made  absolute.  This  is  identical  with  the 
practice  in  the  old  Common  Law  Courts  before  the 
Judicature  Acts,  and  is  now  regulated  by  R.  240.  On  the 
Crown  side  this  has  become  the  common  practice  as  well  in 
dealing  with  newpaper  editors  and  publishers,  as  in  the  ease 
of  other  contempts. 
3.  Where  the  Court  itself  takes  notice  of  contempts  of  a  very 
gross  character.     In  these  cases  rules  or  orders  are  drawn 

(')  Per  Bowen,  L.J.,  In  re  Johnson,  20  Q.  B.  D.  74. 

('-)  By  virtue  of  ss.  19  and  29  of  the  Judicature  Act,  1873. 

(3)  Constituted  under  the  Parliamentary  Elections  Act,  18G8,  s.  11,  42  &  43  Vict. 
c.  75,  s.  2,  and  44  &  45  Vict.  c.  68,  s.  13. 

(4)  See  judgments  of  Wills,  J.,  in  R.  v.  Partes,  (1903)  2  K.  B.  432.  and  11.  v. 
Payne,  (1906)  1  K.  B.  577  ;  see  post,  p.  34G. 
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up  and  served  calling  upon  the  parties  to  appear  before  the 
Court  on  an  early  clay  named  to  answer  for  their  alleged 
contempts  (!). 

This  practice  is  regulated  by  no  Kules  ;  in  fact,  the  Court 
has  been  somewhat  impatient  of  Rules  where  the  administra- 
tion of  justice  has  been  interfered  with  (2). 
4.  By  indictment  or   by  criminal   information.      These  latter 
remedies  are  rarely  used  by  reason  of  the  delay  involved 
and  their  somewhat  cumbrous  procedure  (3). 
Considerable  confusion  has  from  time  to  time  arisen  owing  to  Attachment. 
some  points  of  difference  of  procedure  in  the  Chancery  Division 
and  on  the  civil  side  of  the  King's  Bench  Division.     The  writ  of 
attachment  is  usually  resorted  to  for  enforcing  obedience  to  the 
rules,   orders,  writs,  and  other  process  of  the  Court  (4).      It   is 
also  used  for  the  purpose  of  controlling  or  punishing  those  who 
improperly  interfere  with  the  due  administration  of  justice. 

Committal  is  a  more  summary  process  for  attaining  the  same  Committal, 
objects. 

In  the  Courts  of  Chancery  a  broad  distinction  was  made  between  Distinction 
attachment   and    committal — and    this   distinction   still    exists —  mittaland 
attachment  being  the  remedy  against  anyone  for  neglecting  to  attachment. 
do  some  act  ordered  to  be  done,  while  committal  was  the  remedy 
for  doing  some  prohibited  act.     The  reason  of  this  distinction  is 
said  to  be  that  the  doing  of  something  against  the  order  of  the 
Court  is  accounted  much  greater  than  omitting   to   do  what  is 
commanded.     Besides,  what  is  only  not  done  may  be  done,  but 
what  is  once  done  cannot  be  undone. 

In  Harvey  v.  Harvey,  Chitty,  J.  (5),  says  "that  the  distinction 
between  committal  and  attachment  for  contempt  was  practically 
abolished  :  the  difference  between  them  seems  mainly  to  be  in  the 
more  summary  process  of  the  former  and  in  the  degree  of  incon- 
venience and  expense  attending  it."  And  in  R.  v.  Judge  of 
Lambeth  County  Court  (6)  Wills,  J.,  says  there  is  no  practical 
difference — one  is  enforced  by  the  tipstaff  of  the  Court  and  the 
other  by  the  sheriff.     That  is  all  the  distinction,  and  it  comes  to 

(!)  R.  v.  Castro,  Onslow  and  Whalley's  case,  L.  R.  9  Q.  B.  219  ;   Skipwittis  case,  ib. 
230  ;  R.  v.  Stead  and  others,  11  T.  L.  R.  492  ;  R.  v.  Gray,  (1900)  2  Q.  B.  36. 
{-)  B.  v.  Woodward,  5  T.  L.  R.  540. 

(3)  R.  v.  Tibbits,  (1902)  1  K.  B.  77  ;  per  Wills,  J.,  in  R.  v.  Parkes,  (1903) 
2  K.  B.  432.  V         ; 

(4)  4  Black.  Comm.  284  ;  2  Hawk.  c.  22. 

(5)  26  Ch.  D.  at  p.  654. 

(6)  36  W.  R.  476. 
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little,  if  anything.  But  in  In  re  Evans,  Evans  v.  Noton  (J)  the 
distinction  was  held  to  still  exist,  and  in  the  note  to  the  report  is 

set  oul  the  certificate  of  the  late  Mr.  Registrar  Lavie,  in  which  he 
pointed  out  that  although  Orel.  XLII.  r.  7  (2)  does  away  to  a 
great  extent  with  the  distinction,  there  is  a  largo  class  of  cases 
unaffected  by  it,  such  as  a  breach  of  an  undertaking,  interference 
with  a  receiver,  unjustifiable  comment  on  a  pending  case,  &c. 

Attachment  is  directed  to  the  sheriff,  who  lodges  the  prisoner  in 
the  county  gaol.  Committal  is  executed  by  the  tipstaff,  who 
brings  up  the  prisoner  to  London  from  whatever  part  of  the 
country  he  may  find  him. 

No  such  distinction  as  this  existed  in  the  Courts  of  Common 
Law.  In  addition  to  the  power  of  summarily  punishing  contempts 
committed  in  facie  curice,  the  old  practice  used  to  be  by  writ  of 
attachment,  upon  which  the  offender  might  be  brought  up  to  be 
examined  upon  interrogatories  before  a  Master,  who  then  reported 
to  the  Court,  and  if  the  defendant  was  reported  to  be  in  contempt 
the  Court  dealt  with  the  matter  as  they  thought  fit,  either  by 
fining  the  offender  or  by  committing  him  to  prison  for  a  definite 
time,  or  both ;  but  if  neither  the  prosecutor  nor  the  defendant 
availed  himself  of  this  course,  the  defendant  would  remain  in 
prison  indefinitely  or  until  he  might  otherwise  purge  his  con- 
tempt (see  p.  353). 

Before  the  Judicature  Acts  the  writ  of  attachment  was  issued 
from  the  Crown  side  of  the  Court  in  all  cases  in  the  King's  Bench, 
whether  the  original  proceedings  out  of  which  the  contempt  arose 
were  on  the  Crown  side  or  Plea  side  of  the  Court.  After  a  rule 
absolute  for  attachment  had  been  drawn  up  all  subsequent 
proceedings  were  on  the  Crown  side. 

With  regard  to  attachments,  R.  S.  C.  Ord.  XLIY.  now  regulates 
the  practice  in  all  branches  of  the  High  Court  except  on  the  Crown 
side  and  in  revenue  and  matrimonial  causes  which  are  excepted  by 
the  rule. 

For  some  reason  no  Rules  have  been  made  with  reference  to 
proceedings  by  committal  (a  power  which  the  Courts  have  often 
exercised  (3) )  either  on  the  Chancery  or  Common  Law  side  of  the 
High  Court. 

(!)  (1893)  1  Ch.  252  ;  see  also  Callow  v.  Young,  56  I,.  T.  147  ;  G2  L.  J.  Ch.  413  : 
68  L.  T.  271. 

(2)  Ord.  XLII.  r.  7.  A  judgment  requiring  any  person  to  do  any  act  other  than 
the  payment  of  money,  or  to  abstain  from  doing  anything,  may  be  enforced  by  writ 
of  attachment,  or  committal. 

(s)  Yt.  v.  Balfour,  lie  Stead,  11  T.  L.  R.  49^. 
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There  are  various  kinds  of  contempt : —  Kinds  of 

1.  Disobeying  an  order  or  other  process  of  the  Court,  which  is 

the  most  common  form  of  contempt. 

2.  Scandalizing  the  Court  or  a  judge,  which  consists  of  any  act 

done  or  writing  published  calculated  to  bring  a  Court  or  a 
judge  of  the  Court  into  contempt  or  to  lower  his  authority. 
Committals  for  scandalizing  the  Court  itself  have  become 
practically  obsolete  in  this  country,  but  in  small  colonies  it 
may  be  still  necessary  for  the  preservation  of  the  dignity  of 
and  respect  for  the  Court  (1).  There  is  only  one  instance  of 
late  years  of  an  attack  upon  a  judge  being  considered  suf- 
ficiently serious  to  be  dealt  with  summarily  (2). 

3.  Interfering  with  the  due  administration  of  justice  by  any 

act  done  or  writing  published  calculated  to  obstruct  or 
interfere  with  the  due  course  of  justice  or  the  lawful  process 
of  the  Court. 

It  has  been  held  to  be  a  contempt  of  Court  to  resist  the  sheriff's 
officer,  and  if,  after  that  officer  has  been  put  into  possession,  the 
defendant  recovers  possession  by  craft  or  force,  that  also  is  a  con- 
tempt (3).  In  Ireland  it  has  been  held  to  be  a  contempt  to  refuse 
the  assistance  of  the  constabulary  to  the  sheriff,  when  demanded,  in 
the  execution  of  a  fieri  facias  (4) .  Offering  money  to  influence  a 
witness  is  a  contempt  (5). 

Inferior  Courts  of  record  have  only  power  to  deal  with  contempts  Inferior 
committed  in  facie  citrice(6).  Inferior  Courts  and  Courts  not  of  our  s' 
record  have  no  power  to  attach  unless  given  by  statute,  but  every 
inferior  Court,  such  as  magistrates  and  revising  barristers,  have 
power  to  keep  order  in  their  respective  Courts  and  to  eject  offenders. 
The  powers  of  a  County  Court  judge  are  regulated  by  statute 
(s.  162,  County  Courts  Act,  1888)  (7).     That  section  still  limits  the 

(!)  Per  Lord  Morris,  M'Leod  v.  St.  Aubyn,  (1899)  A.  C.  549;  In  re  The  Bahama 
Islands,  (1893)  A.  C.  138  ;   68  L.  T.  105. 

(2)  R.  v.  Grmi,  (1900)  2  Q.  B.  36  ;  see  also  It.  v.  Skipwith,  L.  It.  9  Q.  B.  230. 

(3)  Laeon  v.  Be  Groat,  10  L.  T.  It.  24  ;  see  also  In  re  Maria  Bavies,  21  Q.  B.  D.  326. 
(*)  Att.-Gen.  v.  Eissane,  32  L.  R.  Ir.  220. 

(5)  Re  Hooloj,  79  L.  T.  306. 

(«)  R.  v.  Lefroy,  L.  R.  8  Q.  B.  137. 

(")  Sect.  162.  If  any  person  shall  wilfully  insult  the  judge  or  any  juror  or  witi  ess 
or  any  registrar,  bailiff,  or  officer  of  the  Court  for  the  time  being  during  his  sitting 
or  attendance  in  Court,  or  in  going  to  or  returning  from  the  Court,  or  shall  wilfully 
interrupt  the  proceedings  of  the  Court,  or  otherwise  misbehave  in  Court,  it  shall  be 
lawful  for  any  bailiff  or  officer  of  the  Court,  with  or  without  the  assistance  of  any 
other  person,  by  the  order  of  the  judge,  to  take  such  offender  into  custody,  and 
detain  him  until  the  rising  of  the  Court ;  and  the  judge  shall  be  empowered,  if  he 
shall  think  fit,  by  a  warrant  under  his  hand,  and  sealed  with  the  seal  of  the  Court, 
to  commit  any  such  offender  to   any  prison  to  which  he  has  power  to   commit 
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power  to  contempts  committed  in  Court  and  to  the  particular  cases 
therein  specified.  The  judge  has  no  power  under  that  section  or 
by  virtue  of  his  office  to  proceed  against  any  person  for  contempt 
committed  out  of  Court,  except  when  he  is  exercising  bankrupt 
jurisdiction  ;  he  then  has  all  the  powers  and  jurisdiction  of  the 
High  Court  0). 

This  defect  in  the  powers  of  inferior  Courts  has  now  been 
remedied.  It  has  lately  been  decided  that  the  King's  Bench — that 
is,  a  Divisional  Court  of  the  King's  Bench  Division — has  power  to 
protect  all  inferior  Courts  from  interference  with  the  administration 
of  justice,  whether  that  interference  takes  place  in  or  out  of  Court. 

This  question  was  raised  in  II.  v.  Parkes  (2).  A  man  had  been 
charged  before  the  petty  sessions  with  an  indictable  offence  triable 
only  at  the  Assizes.  Certain  comments  appeared  in  a  newspaper 
calculated  to  interfere  with  the  fair  trial  of  the  charge.  The  Court 
held  that  they  had  power  to  attach  the  publisher,  notwithstanding 
that  the  man  charged  had  not  yet  been  committed  for  trial,  on  the 
ground  that  the  crime  could  only  be  tried  at  the  Assize  Court,  and 
that,  as  the  Assize  Court  is  part  of  the  High  Court,  which  always 
exists,  it  was  immaterial  whether  the  Assize  Court  was  in  session  or 
not  at  the  particular  date  of  the  commission  of  the  offence.  But 
Mr.  Justice  Wills,  who  delivered  the  considered  judgment  of  the 
Court,  went  further  and  suggested  that  as  the  High  Court  had 
power  to  control  inferior  Courts  and  to  prevent  them  from 
exceeding  their  jurisdiction,  so  it  also  must  have  power  to  protect 
them  from  attacks  and  interference  with  their  independence. 

Later,  in  R.  v.  Davies  (3),  Wills,  J.,  again  delivered  the  judgment 
of  the  Court.  In  it  he  pointed  out  the  origin  and  principles  of  the 
jurisdiction,  and  laid  down  that  the  King's  Bench  Division  of  the 
High  Court,  in  its  character  of  "  custos  morum"  and  by  virtue  of 
its  inherent  jurisdiction  over  all  inferior  Courts,  must  have  power 
to  protect  the  proper  administration  of  justice,  which  exists  for  the 
benefit  of  the  people,  from  unauthorised  interference,  quoting  the 
words  of  Wilmot,  C.J.  (4)  :  "  The  several  parts  of  the  system  act  in 

offenders  for  any  time  not  exceeding  seven  days,  or  to  impose  upon  any  such 
offender  a  fine  not  exceeding  five  pounds  for  every  such  offence,  and  in  default  of 
payment  thereof  to  commit  the  offender  to  any  such  prison  as  aforesaid  for  any  time 
not  exceeding  seven  days,  unless  the  said  fine  be  sooner  paid.  R.  v.  Judge  of 
Bromplon  County  Court,  (1893)  2  Q.  B.  195. 

(>)  R.  v.  Judge  of  Surrey  County  Court,  13  Q.  B.  D.  963. 

(2)  (1903)  2  K.  B.  432 ;  see  also  R.  v.  Tnync,  (1906)  1  K.  B.  577. 

(3)  (1906)  1  K.  B.  32. 

(4)  Wilmot's  Opinions,  pp.  255,  256. 
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combination  together  to  attain  the  only  end  and  object  of  all  laws — 
the  safety  and  security  of  the  people." 

A  Municipal  Election  Court  constituted  under  s.  92  of  the 
Municipal  Corporations  Act  is  an  inferior  Court.  An  application 
was  made  for  attachment  in  the  Queen's  Bench  in  1893  in  such  a 
case.  Although  the  comments  were  held  to  amount  to  a  contempt, 
the  application,  under  the  circumstances  of  the  case,  was  refused 
without  costs  (1). 

The  writ  of  attachment  is  the  proceeding  usually  resorted  to  for  Writ  of 
enforcing  obedience  to  the  rules,  orders,  writs,  and  other  process  of 
the  Court,  and  generally  for  punishing  contempts.     It  appears  to 
be  in  its  principle  applicable  to  many  cases  in  which  it  has  ceased 
to  be  commonly  used  (2). 

This  writ  is  also  used  on  the  Crown  side  of  the  Court  as  a  means  To  compel 
of  compelling  the  appearance  of  parties  to  answer  to  articles  of  the 
peace  (post,  p.  381)  or  informations  exhibited  against  them,  in 
which  cases  it  is  in  the  nature  of  a  caput*  ad  respondendum,  and  is 
superseded  by  the  appearance  of  the  party  and  his  answering  the 
proceedings  against  him.     See  ante,  p.  166. 

Formerly  non-compliance  with  an  order  for  payment  of  money,  Non-payment 
as  for  instance  non-payment  of  costs  under  a  master's  allocatur,  °  money- 
was  a  ground  of  attachment,  but  since  the  practical  abolition  of 
imprisonment  for  debt  by  the  Debtors  Act,  1869  (32  &  33  Vict. 
c.  62),  the  Courts  have  invariably  refused  all  such  applications  to 
attach  for  non-payment  of  money  (3). 

When  orders  for  payment  of  money  were  enforced  by  attach-  Peers  and 

,  ,  i  p     Ji         tt  c    /-\  members  of 

ment,   peers    and    members    oi    the    House   ot   Commons   were  Parliament, 
privileged  from  arrest    thereunder ;    but  this  exemption  did   not 
extend    to   other   contempts,   as   for   instance   disobedience   to   a 
subpoena  or  the  non-return  of  a  writ  of  habeas  corpus,  and  such 
persons  are  still  ecpially  liable  to  arrest  on  these  grounds  (4) . 

A  judgment  or  order  requiring  any  person  to  do  any  act  other 
than  the  payment  of  money,  or  to  abstain  from  doing  anything, 
may  be  enforced  by  writ  of  attachment  or  by  committal  (R.  S.  C. 
Ord.  XLII.  r.  7  ;  E.  207). 

In  the  Chancery  Division  it  has  been  held  that  committal,  and 

(»)  Re  Wigan  {Municipal)  Election  Petition,  10  T.  L.  E.  264. 

(2)  4  Black.  Comm.  284  ;  Tidd's  Pract.  (9th  ed.)  479  ;  2  Hawk.  c.  22. 

(s)  It  must  be  borne  in  mind  that  the  Debtors  Act  does  not  affect  the  rights  of 
the  Crown. 

(*)  R.  v.  St.  Asaph,  1  Wilson,  332  ;  R.  v.  Earl  of  Ferrers,  1  Burr.  631  :  Foley  v. 
1. (nnjhorne,  Sayer,  R.  oO  ;   Onslow  and  Whailey's  case,  L.  E.  9  Q.  B.  208. 
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not  attachment,  is  the  proper  remedy  against  a  person  for  not 
performing  an  undertaking  contained  in  an  order  of  Court  (1). 

Formerly  an  attachment  would  not  lie  for  disobedience  to  a 
judge's  order  without  such  order  first  being  made  a  ride  of 
Court  (3),  but  now  a  judge's  order  may  be  enforced  in  the  same 
manner  as  a  judgment  (E.  S.  C.  Ord.  XLII.  r.  24  ;  11.  207). 

In  the  case  of  disobedience  to  a  subpoena,  personal  service  of  the 
writ  must  be  stated  (see  Form  No.  203,  post,  p.  581),  and  that  it 
was  seised  a  reasonable  time  before  the  trial  (3).  It  must  also  be 
shown  that  the  party  to  be  attached  had  due  notice  of  any 
adjournment  of  the  trial  of  the  cause,  if  any  such  took  place, 
and  of  the  time  and  place  at  which  the  trial  took  place  ;  that  on 
the  trial  the  party  was  duly  called  and  did  not  appear  ;  or  other 
facts  showing  that  the  witness  was  not  in  attendance  ;  and  circum- 
stances showing  that  the  disobedience  was  wilful,  or  that  the  party 
applying  for  the  attachment  has  sustained  loss  or  damage  by  such 
disobedience.  It  must  be  shown  that  the  absence  of  the  witness 
was  voluntary  (4).  It  would  seem  that  a  witness  is  guilty  of 
contempt  by  not  attending,  though  the  cause  is  not  called  on  (5). 

The  Court  has  refused  to  grant  an  attachment  for  disobedience 
to  a  subpoena  duces  tecum,  where  it  did  not  appear  clearly  that  the 
documents  called  for  were  material  to  the  cause,  or  that  they  were 
withheld  in  defiance  and  contempt  of  the  Court  (6). 

An  attachment  against  the  secretary  of  a  company  was  refused 
where  the  books  of  the  company  had  been  taken  out  of  his 
custody  (7). 

If  on  a  cause  being  called  on  it  be  clearly  ascertained  that  a 
necessary  witness  is  not  present,  and  the  record  be  withdrawn,  or 
the  trial  otherwise  postponed  in  consequence,  it  will  be  sufficient  to 
state  facts  showing  that  the  witness  was  not  in  attendance,  and  that 
his  absence  was  wilful  (8). 

The  practice  on  writs  of  attachment  varies  considerably  in 
different  cases  according  to  the  nature  of  the  contempt.  It  is 
proposed,  first,  to  detail  throughout  the  proceedings  on  an  attach- 


(')  JD.  v.  A.  $■  Co.,  (1900)  1  Ch.  4S4  ;   60  L.  J.  Ch.  382  ;   82  L.  T.  47. 

f'-j  Baker  v.  Bye,  1  Dowl.  080:   Re  Timor,  6  Dowl.  6  ;  7,;.  v.  Price,  2  Dowl.  233  ; 
Badman  v.  Pugh,  12  L.  J.  C.  P.  126  ;  5  M.  &  G.  381. 

(3)  Smalt  v.  Whitmill,  2  Str.  L054  ;   Hammond  v.  Stewart,  1  Str.  510. 

I  ■     S  holes  and  another  v.  Hilton,  2  Dowl.  N.  S.  229  ;  10  M.  &  W.  15. 
Barrow  v.  Humphreys,  3  B.  &  Aid.  598. 

(G)  B.  v.  Lord  J.  Russell  and  Mr.  Fox  Maule,  7  D.  P.  C.  G93 ;  see  also  Chapman  v. 
Davis,  1  D.  P.  C.  (N.  S.)  239. 

(7)  S.  v.  Stuart,  2  T.  L.  R.  144. 

See  Dixon  v.  Lee,  3  D.  P.  C.  259  :  B.  v.  Stretch,  3  A.  &  E.  503  ;  4  D.  P.  C.  30. 
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merit  for  an  ordinary  contempt,  such  as  disobeying  an  order  of  the      [  R-  240  ] 
Court  or  a  judge,  &c,  and  then  to   specify  the  particular  practice 
applicable  to  the  following  cases,  viz. :  — 

Against  sheriffs  and  late  sheriffs  for  not  returning  writs  or  for 
not  bringing  into  Court  the  body  of  a  defendant  pursuant  to 
an  order  of  the  Court  or  writ  of  habeas  corpus,  pp.  357 — 359. 
Against  coroners  for  like   contempts  in  proceedings  against  a 

sheriff,  p.  360. 
Against  a  prisoner,  p.  361. 

Against  a  defendant  for  not  appearing  to  an  information,  p.  362. 
On  articles  of  the  peace,  pp.  380 — 383. 
On  a  return  of  rescue  (ib.). 

R.  240.  Unless  otherwise  directed  by  the  Court  or  a  judge  an  The  applica- 
application  on  the  Crown  side  for  an  attachment  for  contempt  shall        _ 
be  by  motion  for  an  order  nisi.     The  service  of  an  order  nisi  for  an 
attachment  shall  be  personal. 

The  affidavits  on  which  the  application  is  made  require  to  be  very  Affidavits, 
carefully  framed,  and  must  show  distinctly  that  the  party  is  in 
contempt.  If  the  alleged  contempt  be  disobedience  of  a  writ  or  an 
order  of  the  Court  or  a  judge  or  other  process,  they  must  state 
distinctly  the  personal  service  of  the  order  (J),  and  a  demand  of 
performance  and  a  refusal  (2),  and  that  the  party  has  not  obeyed 
the  writ,  order,  or  other  process,  and  any  other  facts  relied  upon  to 
show  that  the  party  has  committed  a  contempt.  The  fact  that  the 
order  was  made  by  consent,  and  that  the  party  was  in  Court  when 
it  was  made,  will  not  make  personal  service  unnecessary  unless 
it  is  shown  that  he  has  evaded  service  (3). 

The  affidavits  must  be  entitled  "In  the  High  Court  of  Justice,  Title  of 
King's  Bench  Division,"  and  in  the  cause  in  which  the  complaint  affidavits  on 
arises,  if  in  a  cause  in  this  Court,  but  not  otherwise.      For  the  mavill8"- 
proper  title  of  affidavits  used  after  the  attachment  has  been  awarded, 
see  post,  p.  354,  and  ante,  p.  12. 

The  motion  for  the  attachment  should  be  made  promptly  after  the  Time  for 
contempt   complained   of.      Before  the  abolition  of  terms,    except  moving, 
under  special  circumstances,  it  was  too  late  if  a  term  had  inter- 
vened between  the  default  and  the  application  (4). 

The  motion  must  be  made  by  counsel  (3)  to  a  Divisional  Court  for  The  motion. 
an  order  nisi.     It  should  be  noted  that  under  this  Rule  jurisdiction 
is  not  given  to  a  judge  in  Chambers  to  grant  the  writ.     The  affidavits 

(')   Thomas  v.  Rowlings,  28  L.  J.  Ex.  347. 

(2)  Swinfen  v.  Swinfen,  18  C.  B.  485  ;  25  L.  J.  C.  P.  303. 

(3)  In  re  Tuck,  March  v.  Loosemore,  (1906)  1  Ch.  692;  94  L.  T.  597. 

(4)  See  It.  v.  Stretch,  3  A.  &  E.  503  ;  4  D.  P.  C.  30 ;   Thorpe  v.  Graham,  3  Bing. 
223  ;   11  Moore,  55. 

(5)  Ex  parte  Fenn,  2  D.  P.  C.  527 ;  and  see  In  re  a  Solicitor,  (1903)  2  K.  B.  205  ; 
79  L.  J.  K.  B.  643 :  89  L.  T.  118  ;  and  see  p.  223. 
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in  support  need  not  be  filed  beforehand,  but  should  be  delivered, 
with  a  2s.  (](/.  stamp  affixed  to  or  impressed  on  each,  to  counsel 
with  a  brief  "to  move  upon  within  affidavits  for  an  order  nisi  for 
an  attachment  against  E.  I\,"  and  they  must  be  handed  in  by  him 
to  the  officer  of  the  Court  on  making  the  motion. 

An  order  nisi  having  been  granted,  it  must  bo  drawn  up  at  the 
Crown  Office  and  a  .Vs.  stamp  affixed  thereto.  A  copy  must  be 
personally  served  on  the  party  against  whom  it  is  granted,  the 
original  being-  shown  at  the  time  of  service. 

The  Court  have  always  been  very  strict  in  cases  of  attachment  in 
requiring  the  personal  service  of  the  rule  or  order,  whether  of  the 
order  upon  which  the  alleged  contempt  is  based  or  of  the  order  to 
show  cause  (*). 

Even  in  a  case  where  the  defendant  was  a  solicitor  and  purposely 
kept  out  of  the  way  to  avoid  service,  and  the  party  had  no  other 
remedy,  the  Court  refused  to  dispense  with  personal  service  ('-).  If 
a  party  refuse  to  take  a  copy  of  the  orders  tendered  to  him  (3),  or, 
on  being  served  with  a  copy,  by  his  own  violence  prevents  a  demand 
being  made  (4),  or  if  circumstances  are  disclosed  which  satisfy  the 
Court  that  the  order  has  reached  the  hands  of  the  party,  though 
they  show  that  he  is  keeping  out  of  the  way  to  avoid  service  (5), 
or  for  other  very  exceptional  circumstances  (c),  the  Court  will  dis- 
pense with  a  more  complete  service  or  demand,  provided  the  other 
requisites  of  a  service  are  complied  with  (7).  But  the  Court  will 
not  dispense  with  personal  service  where  the  party  has  another 
remedy  (8). 

It  is  not  sufficient  to  show  the  original  order  without  personal 
service  of  a  copy  (9)  ;  but  it  is  not  necessary  that  the  original  should 
be  placed  in  the  defendant's  hands,  provided  it  is  shown  so  that  he 
can  read  the  contents  (10). 

The  order  nisi  must  be  served  a  reasonable  time  before  the  day 
named  for  showing  cause  (n),  but  no  stated  time  is  directed  by  the 
Rules  or  otherwise.     It  must  not  be  served  on  a  Sunday  (12). 

The  appearance  of  counsel  and  his  consenting  to  an  adjournment 
will  waive  any  objection  to  a  personal  service  (13). 

If  an  application  be  refused  on  the  ground  of  defective  service, 
and  a  proper  service  be  afterwards  effected  and  a  fresh  demand 
made,  a  second  application  may  be  made  on  proper  materials  (14). 

The  general  directions  for  drawing  up  the  order,  entering  the  case 


(')  Birkelt  v.  Holmes,  4  D.  P.  C.  556  ;    Stunnell  v.  Tower,  2  D.  P.  C.  673  ;   In  re 
Lowe  and  another,  4B.  &  Ad.  412  ;  Thomas  v.  Bawlings,  ubi  supra. 
{-)  In  re  Pyne,  1  D.  &  L.  703  ;  13  L.  J.  Q.  B.  37. 
(:))  Ellis  v. Giles,  5  D.  P.  C.  255  ;  R.  v.  Koops,  3  D.  P.  C.  566. 
•     Wenham  v.  Dovmes,  §  D.  P.  C.  573. 

(5)  In  re  Morris,  1  L.  &  M.  190  ;  22  L.  J.  Q.  B.  417. 

(6)  Re  Whaliey,  14  M.  &  W.  731 ;  3  D.  &  L.  291 ;   15  L.  J.  Ex.  4  ;  In  re  Guard, 
6  Jur.  916  ;  see  Green  v.  Frosser,  2  D.  P.  C.  99. 

(i)   Wenham  v.  Downes,  3  D.  P.  C.  573. 

(8)  In  re  Lowe  and  another,  4  B.  &  Ad.  412  ;  Richmond  v.  Parkinson,  3  D.  P.  C.  703. 

(9)  Parker  v.  Burgess,  3  N.  &  M.  36. 

(10)  Calvert  v.  Redfearn,  2  D.  P.  C.  505. 
(u)  R.v.  Giles,  4  D.  P.  C.  569. 

(12)  Mclleham  v.  Smith,  8  T.  R.  86. 

(13)  In  re  Alcock,  1  C.  P.  D.  68. 

(14)  See  Dixon  v.  Oliphant,  15  M.  &  W.  L52. 


THE  WRIT.  351 

for  argument,  and  for  the  hearing,  &c.  are  much  the  same  as  set      [  Br.  240, 
out  under  "Mandamus,"  ante,  p.  225.  241  ] 

The  proceedings,  however,  must  not  be  regarded  as  proceedings  ^77",         7 
taken   by  one  party  to  redress  a  wrong  or  obtain  pecuniary  con-  by  the  parties 
sideration;  but  are  in  the  nature  of  criminal  informations  which 
cannot  be  settled  by  the  parties  without  the  sanction  of  the  Court  (x), 

If  cause  be  shown  against  the  order  nisi,  the  affidavit  of  service  Showing- 
is  not  necessary,  as  the  objection  to  want  of  personal  service  of  the  cause, 
order  nisi  is  thereby  waived,  if  the  attachment  be  for  disobedience 
to  some  previous  order  or  process  which  has  been  personally 
served  ('-');  but  the  objections  appearing  on  the  face  of  the  pro- 
ceedings, such  as  the  copy  of  the  order  being  imperfect  (3)  or  a 
defect  in  the  affidavits  on  which  the  order  nisi  was  obtained,  are  not 
waived  by  appearing  and  producing  affidavits  in  answer  (4). 

If  no  cause  be  shown,  or  if,  notwithstanding  cause  shown,  an 
order  is  made  absolute  for  the  writ  of  attachment  to  issue,  the  order 
must  be  drawn  up  at  the  Crown  Office,  the  fee  for  which  is  5s.,  to 
be  paid  by  an  adhesive  stamp  affixed  to  the  order.  If,  on  the  other 
hand,  the  order  nisi  be  discharged,  the  order  discharging  it  must, 
in  like  manner,  be  drawn  up  at  the  Crown  Office. 

!R.  241.  Every  writ  of  attachment  for  contempt  shall  be  made  Writ  of 

returnable  in  the  King's  Bench  Division.     In  the  case  of  a  return  d  ac  men  ' 
„  ,  '.  ,        .,  .,  .  ,  [  B.  262  "I 

ot  non  est  inventus  thereon,  one  or  more  writs  may  issue  on  the 

return  of  the  previous  writ. 

Having  drawn  up  the  order  absolute,  the  solicitor  should  prepare  Form  of 
the  attachment  according  to  Form  No.   190,  p.  576.     It  is  to  be  writ- 
dated  the  day  of  issue  (JR.  212,  p.  303).     A  Crown  Office  5s.  im- 
pressed form  of  praecipe  must  be  filled  up,  and  the  writ  issued  at  the 
Crown  Office. 

Under  the  former  practice  it  was  necessary  to  indorse  the  nature 
of  the  contempt,  thus,  "  For  his  contempt  in,  &c,"  as  in  the  words 
of  the  order  absolute  ;  but  this  does  not  appear  to  be  required  under 
the  present  Rules.     (See  Form  No.  190,  p.  576.) 

Several  writs,  bearing  the  same  teste  and  return,  may  issue  at  the  Alias  and 
same  time  into  different  counties  or  boroughs ;  but  in  that  case  the  pluries  writs, 
solicitor  must  take  care,  when  the  defendant  has  been  arrested  in 
one  county,  to  countermand  his  instructions  to  execute  the  writ  in 
any  other,  because,  if  this  be  not  done,  the  defendant  may,  after 
having  been  taken,  and  having  given  bail  in  one  county,  be  taken 
a  second  time,  which  would  subject  the  parties  to  an  action  for  false 
imprisonment,  and  all  writs  issued  must  be  returned  before  an  alias 
attachment  can  be  issued. 

The  attachment  having  been  issued,  the  next  step  is  to  lodge  it  at  Sheriff's 
the  office  of  the  under-sheriff,  and  instruct  an  officer,  and  the  under-  "warrant, 
sheriff  will  issue  a  warrant  to  the  officer  accordingly.     If  the  defen- 
dant cannot  be  found  on  or  before  the  return  day  of  the  writ,  upon  a 

f1)  E.  v.  Newton,  67  J.  P.  453  ;   19  T.  L.  R.  627. 

(2)  Levy  v.  Buncombe,  3  D.  P.  C.  447  ;   1  Gale,  60. 

(3)  Woody.  Crltchfield,  1  D.  P.  C.  587 ;  8.  C,  1  Cr.  &  M.  72. 

(4)  Clothier  v.  Ess,  2  D.  P.  C.  731. 
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return  by  the  sheriff  of  non  est  inventus^  alias  and  pluries  writs  of 
attachment  may  issue  from  time  to  time,  in  like  manner  as  the 
original  writ,  until  the  defendant  bo  found  ;  bul  if  an  interval  of  one 
year  elapse,  an  application  must  be  made  to  the  ( lourt  or  a  judge  to 
revive  the  attachment  on  an  affidavit  accounting  for  the  delay, 
at  cording  to  Form  No.  ccxliv.  ]>.  618.  The  order  should  be  absolute 
in  the  firsl  instance,  except  under  special  circumstances.  In  Hilary 
Term,  18-18,  the  Court  made  a  rule  absolute  in  the  first  instance  to 
revive  an  attachment  for  not  appearing  to  an  information  quo 
warranto  after  a  lapse  of  five  years  ('). 

A  defendant  cannot  be  taken  on  a  Sunday 

When  the  defendant  is  taken,  it  would  seem  that  the  sheriff  may, 
upon  his  own  responsibility,  in  certain  cases,  such  as  the  non- 
payment of  money  or  to  compel  the  party's  appearance,  take  security 
from  him  for  his  appearance  on  the  return  of  the  writ  or  for  Ids 
forthcoming  when  the  sheriff  is  required  to  bring  in  the  body  (3). 
However,  the  sheriff  is  not  bound  to  take  bail,  and  if  in  fact  he 
does  so,  he  would  have  the  benefit  of  the  recognizances  to  indemnify 
his  pocket  (4)  ;  but  where  the  attachment  goes,  not  merely  in  respect 
of  non-payment  of  money,  the  sheriff  would  probably  incur  the 
liability  of  a  committal  on  attachment  for  contempt  should  the 
defendant  not  be  produced  at  the  required  time.  In  a  case  where 
the  sheriff  had  refused  to  accept  bail  and  the  defendant  was  taken 
into  custody  soon  after  Trinity  Term,  Martin,  B.,  made  an  order  at 
Chambers  to  admit  him  to  bail  in  the  country  to  appear  on  the  first 
day  of  the  next  term  to  be  sworn  to  answer  interrogatories  (3). 

Formerly  it  was  considered  necessary  that  interrogatories  should 
be  filed  in  all  cases  (except  perhaps  for  non-payment  of  costs),  as 
they  alone  formulate  the  charge  to  which  the  defendant  is  required 
to  plead  (6),  and  therefore  the  defendant  cannot  come  in  and  con- 
fess the  contempt  until  interrogatories  are  filed  (7). 

But  in  a  recent  case,  where  an  attachment  was  ordered  by  the 
Court  against  the  commanding  officer  of  one  of  her  Majesty's  ships 
for  not  making  a  proper  return  to  a  writ  of  habeas  corpus,  all  the 
facts  being  fully  before  the  Court,  they  refused  the  usual  motion 
made  by  the  prosecutor  that  the  defendant  be  sworn  to  answer 
interrogatories,  saying  interrogatories  were  unnecessary  in  that  case, 
and  at  once  proceeded  to  pass  sentence  for  the  contempt  (u). 


Interroga- 
tories. 
[  New.  ] 

Proceedings. 


R.  242.  Whenever  it  shall  be  considered  that  a  defendant 
should  be  put  to  answer  interrogatories,  the  following  provisions 
shall  apply : — 

(1.)  If    the  sheriff  returns  cepi  corpus,   on   application  at  the 

i ')  R.  v.  Jones. 

('-')  R.  v.  Myers,  1   T.  R.  265,  266;  but  see  Anon.,  Willes,  159  :    Ex  parte  Whit- 
.  1  Atk.  55. 

Lewis  v.  Morland,  2  B.  &  Aid.  56;  but  Bee  Anon  ,  1  Sir.  479  ;  and  see  Tidd's 
Tract.  (7th  ed.)  vol.  1,  p.  243,  note  (d). 

(4)  Lewis  v.  Morland,  supra. 

(5)  R.  v.  Rose,  Trin.  Vac.,  1865;  and  see  Anon  ,  1  Str.  479. 

(G)  R.  v.  Edwards,  4  Burr.  2105  ;   1  Wm.  Bl.  637  ;  and  see  Doe,  Clarke  v.  Stillwell, 
2  D.  N.  S.  18  :    Ex  parte  .hues,  3  Deac.  &  C.  764. 
C)  R.  v.  Edwards,  4  Burr.  2105  ;  1  W.  Bl.  637. 
(s;   R.  v.   W'xxl'i-aril,  5  Times  L.  R.  540. 
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Crown  Office  an  order  shall  be  drawn  up  to  bring  in  the      [ R-  242  ] 
body  of  the  defendant.  on  return  of 

cepi  corpus. 
Sometimes   the   Court,   on  making    the   order   absolute   for   the       [  r.  263  ] 
attachment,  will  direct  it  to  lie  in  the  office  for  a  time  and  permit  the 
defendant  to   at   once  enter   into  a  recognizance   with  sureties  to 
answer  interrogatories  (*)  ;  but  it  would  seem  that  it  is  not  neces- 
sary  that   the   prosecutor   should   wait   for   such   an   order   to   be 
obtained,  but  may  file  the  interrogatories  without  ('").     An  order  of  Order  to 
course  may  be  obtained  at  the  Crown  Office  directing  the  sheriff  or  return 
other  officer  to  whom  the  writ  is  directed  to  return  the  writ  within  attachment- 
four  days  in  London  or  Middlesex,  or  eight  days  in  all  other  cases 
(R.  214,  p.  304).     At  the  expiration  of  such  time  a  search  should  be 
made  at  the  Crown  Office  for  a  return,  and  if  no  return  be  filed  the 
sheriff  will  be  in  contempt,  and  may  be  attached.     (See  p.  357.) 

(2.)  When  the  defendant  is  brought  before  the  Court  on  the  Bail  to 

attachment,  a  motion  may  be  made  by  the  prosecutor,  or  rogatories.  *" 
if  he  does  not  make  it,  by  the  defendant  (3),  that  he  may 
be  sworn  to  answer  such  questions  or  interrogatories  as 
may  be  put  to  him  by  the  prosecutor,  and  must  give  such  [ s-  2S4  ] 
bail  to  answer  them  before  the  King's  Coroner  and 
Attorney,  or  the  Master  of  the  Crown  Office,  as  the 
Court  may  think  fit,  and  for  the  Master  to  proceed  to 
examine  the  matter  and  report  to  the  Court  thereon. 

The  motion  is  a  matter  of  course,  and  the  defendant  is  thereupon 
sworn  accordingly.  The  following  form  of  oath  may  be  used : 
"  You  swear  that  you  will  true  answer  make  to  all  such  interroga- 
tories as  shall  be  exhibited  to  you  in  this  Court  touching  a  con- 
tempt supposed  to  be  by  you  committed  against  this  Court — so  help 
you  God."  He  may  then  give  bail  in  such  amount  as  the  Court 
shall  order  (4)  (Form  No.  193,  Appendix,  post,  p.  577). 

(3.)  In  default  of  bail  the  defendant  shall  be  committed  to  Committal  in 
prison,  but  if  at  any  time  after  he  be  prepared  to  give  it,  tail, 
he  may  be  brought  before  the  Court  or  a  judge  on  an      [  K.  285  ] 
order  on  the  person  in  whose  custody  he  is,  which  order 
shall  be  drawn  up  on  application  at  the  Crown  Office  for 
that  purpose. 

(!)  Ii.  v.  Barnardo,  23  Q.  B.  D.  305  ;    58  L.  J.  Q.  B.  553.      The  case  as  here 
reported  does  not  show  this,  but  it  does  appear  at  p.  548  of  61  L.  T.     See  also  In 
re  Mattht  ws,  12  Ir.  C.  L.  R.  233,  on  the  authority  of  which  case  the  Court  acted. 
-    2  Hawk.  c.  22,  s.  1. 

(■')  When  made  by  the  defendant,  which  may  be  done  to  avoid  remaining  in 
custody,  notice  should  be  given  to  the  solicitor  for  the  prosecutor  that  the  defendant 
will  be  brought  before  the  Court  or  a  judge  on  a  certain  day  for  such  purpose, 
stating  the  names  and  descriptions  of  the  proposed  bail.     Anon.,  4  D.  &  R.  393. 

(*)  See  It.  v. ,  4  D.  &  R.  393. 
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[ E.  242  ] 


( (rder  to  file 
inter- 
rogatories. 


[ R.  266  ] 


Engrossing 
and  filing. 


It  is  unnecessary  to  give  notice  of  such  bail,  and  they  are  not 
required  to  justify  ('). 

(4.)  On  the  defendant  being  sworn  an  order  may  be  drawn  up 
at  the  Crown  Office  and  served  on  the  prosecutor  to  file 
interrogatories  within  four  days  after  the  service  thereof. 
If  no  interrogatories  are  filed  at  the  end  of  the  fourth 
day,  on  obtaining  a  certificate  from  the  King's  Coroner 
and  Attorney  or  Master  of  the  Crown  Office  to  that  effect, 
the  defendant  shall  be  discharged  out  of  custody  by  an 
order  of  the  Court  or  a  judge. 

The  next  step  to  be  taken  on  behalf  of  the  prosecutor  is  to 
instruct  counsel  to  draw  the  interrogatories,  which  must  be  so 
framed  as  to  procure  a  full,  fair,  and  bond  fide  investigation  of  the 
whole  subject  of  alleged  criminality  (2).  They  should  be  headed  in 
the  following  form  : — 

In  rrnE  High  Court  of  Justice. 

King's  Bench  Division. 

[Mon]day,  the         day  of         ,  19     . 

England. — The  King 
v. 
M.  S. 
|  the  party    to    be   at- 
tached'], and  when  the 
attachment  arises  out 
of  another  cause,  add 
as  under — ■ 
In  a  cause 
The  King 
v. 
N.  T. 

1st. 
2nd,  &c. 

Here  follow  the  interrogatories,  each  being  numbered  for  the 
sake  of  distinction,  and  framed  according  to  the  circumstances  of 
the  case,  so  as  to  show  the  defendant  has  committed  a  contempt, 
and  to  secure  a  full  and  fair  investigation  of  the  whole  subject  of 
the  alleged  criminality. 

(The  jurat.) 

The  interrogatories,  when  engrossed,  must  be  signed  by  counsel, 
and  then  filed  at  the  Crown  Office,  which  if  the  prosecutor  omit  to 


Interrogatories  to  be  exhibited  to  M.  S. 
(one  of  the  defendants  in  this  cause), 
touching  a  contempt  supposed  to  have  been 
by  him  committed  against  this  Court. 


(')  II.  v.  Hall,  2  W.  Bl.  1110  ,  but  it  would  seem  that,  as  in  criminal  cases,  "  the 
sureties  may  be  examined  on  oath  concerning  their  sufficiency  by  him  that  takes 
bail ;  and  if  a  person  be  bailed  by  insufficient  sureties,  he  may  be  required,  either  by 
him  who  took  the  bail  or  by  any  other  who  hath  power  to  bail  him,  to  find  better 
sureties  ;  and  on  his  refusal  may  be  committed,  for  insufficient  sureties  are  as  none." 
Bac.  Abr.  "Bail  in  Criminal  Cases." 

(2)  See  a  rule  of  Court  of  Mich.  34  Geo.  III.  printed  in  5  D.  &  E.  474. 
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do  (as  before  mentioned),  the  defendant  will  be  entitled  to  his  dis-      [  R.  242  ] 
charge.  — ■ 

It  was  formerly  considered  that  the  four  days  for  filing  the 
interrogatories  were  Court  days  in  term,  and  it  was  so  ruled  by  the 
Court  (see  Comb.  8) ;  but  this  rule  has  been  departed  from,  several 
cases  having  occurred  in  which  the  defendants  have  been  discharged 
in  vacation,  no  interrogatories  having  been  filed  within  four  days('). 

The  defendant  is  allowed  four  judicial  days,  i.e.,  four  Court  days 
in  the  sittings,  to  answer  interrogatories,  although  they  may  be 
filed  in  vacation,  and  if  he  do  not  appear  to  answer  them  within 
such  four  days  he  may  be  committed,  or  his  recognizances  estreated 
on  motion  for  the  default  (~). 

After  the  interrogatories  have  been  filed,  either  party  may  obtain  The  examina- 
an  appointment  from  the  Master  of  the  Crown  Office  for  the  tion- 
defendant's  examination,  which  appointment  is  to  be  served  upon 
the  opposite  party  or  his  solicitor,  and  if  the  defendant  be  in  custody, 
an  order  of  course  may  be  obtained  by  either  party  on  application 
at  the  Crown  Office  to  bring  him  up  for  that  purpose  (R.  233, 
p.  339),  or  he  may  be  brought  up  by  habeas  corpus,  which  may  be 
issued  upon  an  order  of  course  as  above. 

Upon  the  defendant's  appearance  to  answer  interrogatories,  he 
will  be  examined  by  the  master,  no  one  else  being  present,  and 
the  answer  to  each  interrogatory  will  be  taken  down  in  writing. 

(5.)  The  answers  to  the  interrogatories  shall  be  signed  by  the  Answers. 

defendant   and   also  acknowledged   by  him  before  any      [  R.  267  ] 
commissioner  to  administer  oaths. 

The  defendant  is  not  allowed  to  have  a  cojry  of  the  interrogatories 
before  the  examination,  but  after  its  completion  the  master  will 
deliver  a  copy  of  the  interrogatories  with  the  answers  to  each  party, 
if  required,  on  payment  of  the  ordinary  fees  for  office  copies,  fir/, 
per  folio. 

Upon  the  examination  a  defendant  is  not  bound  to  answer  questions 
which  might  convict  him  of  another  offence,  and  if  he  objects  to  any 
of  the  questions  the  master  may  disallow  them,  if  he  considers  them 
irrelevant  or  otherwise  improper,  or  the  defendant  may  move  the 
Court  to  strike  them  out,  and  the  master  would  probably  adjourn 
the  examination  to  give  him  an  opportunity  of  moving  the  Court. 

After  the  defendant  has  been  examined,  either  party  may,  on  Reference  to 
application  at  the  Crown  Office,  obtain  an  order  that  it  be  referred  master, 
to  the  King's  Coroner  and  Attorney,  or  Master  on  the  Crown  side,  to 
examine  the  matter,  and  report  to  the  Court  thereon ;  an  appoint- 
ment may  then  be  obtained  from  the  King's  Coroner  and  Attorney, 
or  master,  to  hear  both  parties,  or  their  counsel,  upon  the  interro- 
gatories and  answers,  but  if  either  party  intend  to  appear  by  counsel, 
he  must  give  notice  thereof  to  the  opposite  party. 

(6.)   On  an  intimation  to  one  of  the  parties  that  the  master  is  Master's 

prepared  with  his  report,  a  motion  may  be  made  on  a  rePort- 

[  E.  268  ] 

(1)  B.  v.  Wm.  Henry  Walsh,  Mich.  Vac.  1830  ;    7?.  v.  Robt.  Jos.  Anderson,  Easter 
Vac.  1837. 

(2)  Holland: s  case,  12  Mod.  509. 
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[ R.  242  ] 


Presence  of 
defendant 
on  report. 
[  R.  269  ] 


Notice  to 
defendant. 

[ R.  270  ] 


Reported  in 
contempt. 

[  R.  271  ] 


Procedure  on 
.sentence. 
[  R.  272  ] 
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lour  (lays'  notice  to  be  served  on  the  other  pari  v,  that  the 
master  on  a  day  certain  do  make  his  report  to  the  Court. 

The  master  hears  the  parties  or  their  counsel  at  the  appointed 
time;  he  does  not,  however,  then  pronounce  his  opinion  on  the 
matter,  but  when  he  has  prepared,  and  is  ready  to  make  his  report, 
he  generally  intimates  to  the  party  in  whose  favour  he  intends  to 
make  it  that  he  is  ready,  in  order  thai  such  party  may  move  for  it 
as  above,  and  instruct  counsel  "To  move  that  the  master  on  a  day 
certain  do  make  his  report  to  the  Court  whether  the  defendant  be  in 
contempt  or  not." 

(7.)  The  defendant  shall  be  present  in  Court  on  the  master's 
report  being  made ;  if  he  be  in  prison  an  order  may  be 
drawn  up  on  application  at  the  Crown  Office  for  the 
governor  of  the  prison  to  bring  him  into  Court. 

The  Court  will  not  discuss  the  correctness  of  the  report  upon 
affidavits,  but  it  is  taken  as  a  conviction  or  acquittal  unless  it  should 
manifestly  appear  that  the  master  is  mistaken  ('). 

On  proceeding  to  pass  sentence,  any  affidavits  in  mitigation  which, 
the  defendant  may  be  prepared  with  are  first  read,  and  then  the 
affidavits  in  aggravation  (if  any).  Then  the  defendant  or  his  counsel 
is  heard,  and  then  the  prosecutors  counsel  in  reply,  after  which  the 
Court  passes  sentence  of  fine  or  imprisonment  or  both  (infra, 
sub-s.  (10)). 

(8.)  If  the  defendant  be  out  on  bail,  the  prosecutor  shall,  if 
possible,  give  notice  to  the  defendant  and  his  bail  that  the 
defendant  is  required  personally  to  attend  the  Court  on 
the  report,  and  that  if  he  does  not  so  attend,  the  Court 
will  be  moved  to  estreat  the  recognizance. 

(9.)  If  the  defendant  be  reported  in  contempt,  the  Court,  after 
hearing  the  parties  on  the  report,  may  either  pronounce 
sentence  at  once  or  commit  him  to  prison  until  some 
future  day  for  that  purpose,  when  an  order  shall  be 
drawn  up  at  the  Crown  Office  directing  the  governor  of 
the  prison  to  bring  the  defendant  into  Court. 

(10.)  On  proceeding  to  sentence,  affidavits  in  mitigation  or 
aggravation'  may  be  read,  and  the  defendant  or  his 
counsel  heard,  and  the  prosecutor's  counsel  be  heard  in 
reply. 

Punishment. — This  is  entirely  within  the  discretion  of  the  Court. 
The  Court  has  power  to  fine  or  to  imprison  (either  for  a  definite  period 
or  until  the  defendant  has  purged  his  contempt)  or  to  impose  both 
fine  and  imprisonment,  and  also  to  order  any  defendant  to  pay  costs. 

(')  See  Coulson  v.  Graham,  2  Chit.  R.  57  ;   B.  v.  Morley,  4  A.  &  E.  819. 
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(11.)  If  the  defendant  be  sentenced  to  imprisonment,  the  order      [  R-  242  ] 

for  sentence  shall  be  lodged  with  the  gaoler  of  the  prison  Order  for 

to  which  he  is  committed  (J).  ht"  E  073  -i 

(12.)  If  the  defendant  is  reported  not  to  be  in  contempt,  the  Discharge  of 

Court  may  order  him  and  his  recognizances  to  be  dis-  defendant- 

charged,  and  with  costs  if  the  Court  shall  be  of  opinion      r  B"  2„4  -, 

that  the  prosecutor's  complaint  was  groundless  and  the 

attachment  vexatious. 

(13.)  All   interrogatories   in   writing  on    attachments    shall  be  Counsel's 

t  t  i  signature  to 

signed  by  counsel.  mterroga- 

(14.)  It  shall  be  lawful  for  the  King's  Coroner  and  Attorney  or  tones- 

the  Master  of  the  Crown  Office  to  disallow  any  question  irrelevant  or 

or  interrogatory  that  he  considers  irrelevant  or  otherwise  improper  in- 
terrogatories, 
improper.  [K.276] 

In  considering  whether  an  appeal  will  lie  to  the  Court  of  Appeal  Appeal, 
it  is  necessary  to  look  at  the  substance  of  the  matter  ;  if  the  order  be 
for  the  issue  of  an  attachment,  which  is  made  to  enforce  the  doing  of 
something,  the  not  doing  of  which  is  not  criminal,  it  is  not  a  judg- 
ment in  a  criminal  cause  or  matter  within  s.  47  of  the  Judicature 
Act,  1878,  and  an  appeal  lies(-).  And  see  further  "Appeals  to 
Court  of  Appeal,"  post,  p.  484. 

The  general  rule  that  a  person  who  is  in  contempt  cannot  be  heard 
to  make  any  application  to  the  Court  does  not  prevent  a  person  who 
is  in  contempt  from  appealing  against  an  order,  made  after  the 
contempt  was  committed  (6).  An  appeal  to  the  Court  of  Appeal  from 
a  judge  refusing  to  make  an  order  to  commit  does  not  lie  without 
leave  under  the  Judicature  Act,  1894,  s.  1,  sub-s.  1  (4). 


Attachment  against  the  Sheriff. 

When  a  sheriff  omits  (after  being  ordered)  to  return  a  writ  to  For  omitting 
him  directed,  or  to  brins:  in  the  body  of  a  defendant  in  obedience  to  retur?  . 

°  J  writ  or  bring 

to  an  order  or  writ  of  habeas  corpus,  an  attachment  may  be  moved  in  the  body, 
for  against  such  sheriff,  upon  an  affidavit  of  the  service  of  the  order 
or  of  the  writ  (as  the  case  may  be) ,  and  the  neglect  to  obey ;  for 

(*)  The  Crown  has  power  to  remit  sentences  of  a  punitive  character  inflicted  for 
contempt  of  Court.  Bahama  Islands  case,  (1893)  A.  C.  138  ;  8.  C.  sub  nom.  In  re 
Moseleyx  62  L.  J.  P.  C.  79  ;  68  L.  T.  105. 

(2)   It.  v.  Barnardo,  23  Q.  B.  D.  305,  C.  A.  ;   58  L.  J.  Q.  B.  553  ;  GIL.  T.  546. 

(:;)   Gordon  v.  Gordon  and  Gordon,  (1904)  P.  163. 

(4;  Bou-den  v.  Yoxall,  (1901)  1  Ch.  1  ;  70  L.  J.  Ch.  5. 

S.M.  A  A 
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forms  of  which  affidavit,  vide  Appendix,  Nos.  ccxlv.,  p.  618,  ooxlvi., 
App.  p.  619  (!). 

An  attachment  against  a  .sheriff,  as  in  other  cases,  must  he 
applied  for  and  issued  promptly  after  the  default  complained  of. 
Where  a  plaintiff,  on  account  of  negotiations  between  himself  and 
the  defendant,  delayed  for  a  term  to  proceed  against  the  sheriff, 
the  Court  held  the  latter  to  be  discharged  by  the  plaintiff's 
laches  (2).  An  attachment  against  a  sheriff  has  been  set  aside, 
because  by  the  delay  in  issuing  it  the  sheriff  has  been  prevented 
recovering  the  debt  against  the  defendant,  or  proving  it  under  a 
commission  of  bankruptcy  (3). 

A  rule  for  an  attachment  against  the  sheriff  for  not  obeying 
a  peremptory  rule  to  return  a  writ  or  bring  in  the  body,  used, 
under  the  former  practice,  to  be  absolute  in  the  first  instance,  but 
now,  under  the  new  Rules,  it  is  an  order  nisi  as  in  other  cases  of 
attachment  (see  R.  240,  p.  849).  Under  the  former  practice,  if 
the  rule  to  return  the  writ  did  not  expire  until  the  last  day  of 
term,  a  motion  for  an  attachment  against  the  sheriff  for  not 
returning  it  might  be  made  at  the  rising  of  the  Court  on  that 
day,  and  would  have  been  regular,  although  the  sheriff  should 
have  subsequently  made  a  return  before  being  served  with  the 
attachment  (4) . 

Affidavit    '  The  affidavit  should  be  entitled  "  In  the  High  Court  of  Justice, 

King's  Bench  Division  "  (see  p.  349),  and  when  duly  sworn  may 
be  delivered  to  counsel  with  a  brief  "  to  move  for  an  attachment 
against  the  sheriff  for  his  contempt  in  not,"  &c.  The  motion 
having  been  made  and  an  order  nisi  granted,  the  order  must  be 
drawn  up  at  the  Crown  Office  as  in  other  cases. 

The  writ.  The  attachment  may  be  prepared  by  the  solicitor  according  to 

Form  No.  190,  p.  576,  but  must  be  directed  to  "  Our  coroners  of 

the  county  of  ,"  (5)  commanding  them  to  "  attach  A.  B., 

Esquire,  sheriff  of  our  said  county  of  ."     It  will  then  be 

issued  at  the  Crown  Office  on  payment  of  5s.  by  impressed  stamp 
on  a  praecipe  for  writs. 

(')  As  R.  232,  which  applies  P.  S.  C.  Ord.  LII.  to  proceedings  on  the  Crown  side, 
excepts  attachment,  the  provisions  of  r.  11  of  that  order,  which  entitles  a  person 
to  apply  for  an  order  for  the  committal  of  a  shi  riff  for  not  returning  a  writ  or 
bringing  in  the  body  of  a  prisoner  when  required  by  notice  to  do  so,  have  no 
app]  i  proceedings  by  att  ichment  on  the  Crown  side1. 

ex,  in  Davis  and  Allen,  1  D.  P.  C.  53. 

(3)  9  East,  467  ;  3  B.  .V  P.  L51. 

(4)  11  East,  591  ;  1  Chit.  P.  356  (a)  ;  J!,  v.  Sheriff  of  .  9  Jur.  12. 

i  Qumre,  to  what  particular  coroner  the  writ  should  Le  directed  now  thai  the 
counties  are  divided  into  coroners'  district   , 
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The  writ  must  then  be  lodged  with  the  coroner  or  at  his  office,  Service  of 
and  at  the  expiration  of  the  return  day  an  order  of  course  may  he  R  ' 
obtained  at  the  Crown  Office  to  return  the  attachment  within  four 
days  in  London  or  Middlesex,  and  within  eight  days  in  any  other 
county  (R.  214,  p.  304).  The  coroner  usually  returns  "  cepi 
corpus  " — that  is,  that  he  has  taken  the  sheriff,  whose  body  he  has 
ready,  upon  which  an  order  of  course  may  be  obtained  for  a  habeas 
corpus  to  bring  in  the  body.  The  order  may  be  drawn  up  on 
application  at  the  Crown  Office,  and  the  writ  of  habeas,  made  out 
according  to  Form  No.  192,  p.  577,  with  the  necessary  alterations, 
taken  to  the  Crown  Office  to  be  issued,  and  then  lodged  with  the 
coroner. 

As  the  caption  of  the  sheriff  is  merely  nominal,  by  giving  notice  Tne  caption, 
of  the  attachment  at  the  office  of  the  under-sheriff,  the  writ  of 
habeas  corpus  is  not  actually  obeyed,  but  a  settlement  usually  takes 
place  at  this  stage  of  the  proceedings  by  payment  of  the  costs  by 
the  sheriff  (unless  in  the  meantime  an  order  be  obtained  to  set 
aside  the  attachment)  ;  but  if  the  coroner  brings  in  the  body  of  the 
sheriff,  which  is  not  usual,  the  proceedings  may  be  prosecuted  by 
interrogatories,  &c,  in  the  same  manner  as  in  other  cases  of  con- 
tempt (ante,  p.  352).  But  when  he  omits  to  bring  in  the  body, 
which  is  generally  the  case,  an  attachment  must  be  obtained  against 
the  coroner.     (Vide  "Attachment  against  Coroner,"  infra.) 

See  further,  for  punishment  for  misconduct,  the  Sheriffs  Act, 
1887  (50  &  51  Vict.  c.  55),  s.  29. 


Attachment  against  a  late  Sheriff. 

When  a  sheriff  who  has  made  default,  so  as  to  be  in  contempt,  Attachment 
has  gone  out  of  office,  motion  may  be  made  within  six  months  for  ^fg^ 
an  attachment  against  him  as  late  sheriff,  upon  a  similar  affidavit 
and  in  like  manner  as  against  a  sheriff  for  the  time  being ;  except 
that  in  this  case  the  attachment  must  be  directed  to  the  existing 
sheriff,  instead  of  the  coroner,  commanding  him  to  attach  "A.  B., 
late  sheriff  of  the  said  county,"  and  the  attachment  then  proceeds 
in  like  manner  as  an  attachment  for  contempt  against  any  other 
person.  The  title  of  the  cause  will  be  the  King  against  the  late 
sheriff.     In  a  cause,  the  King  against  A.  B. 

By  the  Sheriffs  Act,  1887,  s.  28,  sub-s.  (3),  "  no  sheriff  shall  be 
liable  to  be  called  on  to  make  a  return  of  any  writ  or  process  after 
the  expiration  of  six  months  from  the  date  he  ceases  to  hold  office." 

a  a  2 


•MO 


ATTACHMENT. 


Under  the  repealed  Act  (20  Geo.  II.  c.  :>>7),  "  months  "  were  held  to 
be  lunar  months  (1). 


Attachment 
ag-aiust  a 
coroner. 


Title  of 
affidavit. 


Affidavit. 


Elizors. 


The  writ. 


Attachment  against  a  Coroner. 

When  a  coroner  omits  to  return  a  writ  directed  to  him,  or  to 
bring  iu  the  body  of  the  sheriff  in  obedience  to  a  writ  of  habeas 
corpus,  an  attachment  will  lie  against  the  coroner,  which  is  to  be 
moved  for  and  obtained  in  a  similar  manner  as  in  proceeding 
against  the  sheriff,  except  that  the  affidavits  must  be  entitled  as 
follows : — 


In  the  High  Court  or  Justice, 

King's  Bench  Division. 


England. — The  King 
agt. 

The  Sheriff  of  . 

In  a  cause, 

The  King 

v. 

CD. 

The  body  of  the  affidavit  being  in  similar  form  {mutatis  mutandis) 
as  in  a  case  against  the  sheriff.  Where  there  are  two  coroners  or 
more,  the  order  to  return  a  writ  and  the  habeas,  corpus  to  bring  in 
the  body  are  directed  to  all,  but  service  upon  one  of  them  is  suffi- 
cient to  bring  that  one  into  contempt  for  disobedience ;  but  the 
attachment,  if  so  served,  must  be  moved  for  and  issued  against  him 
only. 

When  an  attachment  is  ordered  to  issue  against  a  coroner,  it  is 
to  be  directed  to  two  elizors  to  be  appointed  by  the  Court,  but 
usually  named  by  the  solicitor,  on  the  motion  for  the  attachment 
being  made,  and  their  names  are  inserted  in  the  order.  The  writ 
may  be  prepared  by  the  solicitor  according  to  Form  No.  190, 
p.  07G,  except  that  it  must  be  directed  to  "  A.  B.  and  C.  D., 
elizors  appointed  by. the  King's  Bench  Division  of  our  High  Court 
of  Justice,  before  Us  for  this  purpose." 

The  writ  is  to  be  issued  in  the  same  manner  as  any  other 
attachment  before  mentioned,  and  then  delivered  to  the  elizors 
(who  are  usually  the  clerks  to  the  solicitor  concerned)  to  be 
executed,  and  they  wait  upon  the  coroner  and  make  the  caption, 
for  which  they  are  entitled  to  a  fee  of  one  guinea  each.     At  this 


(')  It.  v.  Adderley,  2  Doug.  463  ;   but  see  Webb  v.  Fairmaner,  3  M.  &  W.  473. 
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stage  of  the  proceedings  on  arrangement  by  payment  of  the  costs 
is  generally  effected,  but,  if  not,  the  elizors  may  keep  the  coroner  in 
custody  and  have  him  committed  until  he  pays  the  costs  or  other- 
wise purges  his  contempt. 

The  solicitor  for  the  prosecution,  on  issuing  the  attachment,  Costs  of 
makes  out  his  bill  of  costs  of  the  attachment  and  proceedings  attac  ment" 
thereon,  according  to  the  usual  scale  of  charges,  and  delivers  it 
with  the  attachment  (1).  If  the  defendant  is  dissatisfied  with  the 
bill,  and  the  parties  cannot  agree  upon  the  amount,  it  may  be 
taxed  by  one  of  the  taxing  masters  on  obtaining  an  order  of  a 
judge  at  Chambers  to  stay  proceedings  upon  payment  of  the  costs 
to  be  taxed,  or  the  defendant,  in  order  to  obtain  his  discharge 
without  the  delay  of  taxation,  may  pay  the  whole  amount  of  the 
bill,  or  such  sum  as  the  sheriff  thinks  proper  to  take,  and  after- 
wards obtain  a  judge's  order  to  tax,  and  for  the  solicitor  to  refund 
what  may  be  taken  off  on  taxation. 


Attachment  against  a  Prisoner. 

When  an  attachment  has  been  obtained  against  a  person  who  is  Attachment 
already  a  prisoner  in  the  custody  of  a  sheriff,  the  attachment  may  pf^ng^ 
be  directed   to    such    sheriff,  and,  being   lodged    with   him,  will 
operate  as  a   detainer  against  the  prisoner,  who   cannot  be   dis- 
charged   until    he    has    satisfied   the   attachment    or  purged   his 
contempt,    as   well    as    having    got    rid    of    his    other    causes    of 
detainer.     But  if  the  attachment  be  against  a  prisoner  in  some  Habeas  corpus 
other  prison,  the  prisoner  must  be  brought  into  Court,  or  before  a  defendant 
judge  at  Chambers  (2),  by  a  writ  of  habeas  corpus  can/  causa,  and 
there  charged  with  the  writ  of  attachment,  which  in  such  case  may 
be  directed  to  the  sheriff  of  any  county,  but  is  not  to  be  lodged  at 
the  sheriff's  office.     If,  however,  the  prisoner  has  been  committed 
by  the  King's  Bench  Division,  instead  of  issuing  a  writ  of  habeas 
corpus  an  order  of  course  may  be  obtained  at  the  Crown  Office 
directing  the  keeper  of  the  prison  to  bring  the  prisoner  before  the 
Court  on  a  clay  to  be  named,  when  he  may  be  charged  with  the 
attachment  upon  motion  of  counsel.     See  ante,  p.  337,  as  to  other 
mode  of  bringing  up  prisoner. 

The  writ  of  habeas  corpus  for  this  purpose  is  to  be  obtained  upon 

(*)  For  bill  of  costs,  vide  Short's  Crown  Office  Costs,  p.  39. 
(2)  R.Y.Hall,  1820,  M.S. 
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motion  of  counsel  in  Court,  founded  upon  an  affidavit  according  to 
Form  No.  191,  p.  576. 

The  habeas  corpus  must  then  be  made  out  according  to  Form 
No.  1!)2,  p.  -~>77,  taken  to  the  Crown  Office  to  be  issued,  and  lodged 
with  the  keeper  of  the  prison.  Upon  the  prisoner  being  brought 
into  Court  with  his  causes,  counsel  must  be  instructed  by  a  motion 
paper,  with,  the  attachment  annexed,  to  move  "  thai  the  prisoner 
may  be  charged  with  the  attachment,"  and  ho  will  thereupon  be 
committed  by  the  Court  to  prison,  charged  therewith  as  well  as 
with  his  other  causes,  and  an  order  is  thereupon  to  be  drawn  up  at 
the  Crown  Office  and  lodged  with  the  keeper  of  the  prison  as 
a  detainer. 

In  vacation  the  prisoner  may,  in  like  manner,  be  brought  before 
a  judge  at  Chambers  and  charged  with  and  committed  upon  the 
attachment,  the  clerk  in  such  case  making  out  the  commitment  by 
indorsing  it  on  the  return  to  the  habeas  corpus,  or  by  drawing  up  a 
distinct  order  for  the  commitment. 


Attachment 
for  not 
appearing 
to  an  in- 
formation. 


The  writ. 


Supersedeas 
on  appear- 
ance. 


Attachment  for  not  appearing  to  an  Information. 

This  writ  is  used  for  enforcing  the  appearance  of  a  defendant 
who  has  been  served  with  a  subpoena  to  answer  a  criminal  infor- 
mation, or  an  information  in  the  nature  of  a  quo  warranto,  and  who 
omits  to  appear  in  due  time. 

The  defendant  is  allowed  four  days  after  the  return  of  the 
subpoena  to  appear,  after  which  time  search  at  the  Crown  Office 
for  return,  and  if  no  appearance  be  entered  on  the  fourth  day  an 
attachment  may  issue  on  the  fifth  day  without  motion  on  filing  an 
affidavit  of  the  service  of  the  subpoena  (E.  84,  p.  166).  For  form 
of  affidavit  of  service,  see  No.  53,  post,  p.  526. 

The  attachment  is  to  be  issued  according  to  Forms  No.  54  or  05, 
p.  526.  It  must  then  be  issued  at  the  Crown  Office,  and  lodged 
at  the  office  of  the  under-sheriff  of  the  county,  to  be  executed  as 
other  writs  of  attachment  before  mention' d. 

When,  however,  the  defendant  appears,  a  supersedeas  may  be 
issued  to  the  attachment  {vide  Form  No.  171,  p.  569),  and 
directions  there  given,  which  must  be  lodged  at  the  office  of  the 
under-sheriff,  who  will  thereupon  discharge  the  defendant  out  of 
his  custody  if  he  has  not  been  committed  to  prison  upon  the 
attachment,  but  if  he  has  been  committed,  a  summons  may  be 
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taken  out  before  a  judge  at  Chambers,  "to  show  cause  why  the 
defendant  who  has  appeared  to  the  information  should  not  be 
discharged  out  of  custody,  and  all  proceedings  upon  the  attach- 
ment stayed  "  ;  upon  a  certificate  of  a  master  on  the  Crown  side  of 
the  Court  of  the  appearance  being  entered,  the  judge  will  order 
the  defendant's  discharge  upon  payment  of  the  costs  of  the 
attachment,  which,  if  necessary,  are  to  be  taxed  by  a  taxing 
master  in  the  usual  way  (l). 


Attachment  on  Articles  of  the  Peace. 
See  title  "Articles  of  the  Peace,"  post,  pp.  380 — 383.  Attachment 

on  articles  of 


the  peace. 


Attachment  on  a  Keturn  of  Kescue  (2) 


This  is  a  proceeding  of  very  rare  occurrence,  both  on  account  of  Attachment 
being  one  of  several  remedies,  and  on  account  of  the  occasion  for  it  r^ue?"1  ° 
seldom  arising  (2). 

If  a  prisoner  arrested  by  the  sheriff  under  any  mesne  process  of 
the  Court  be  rescued  from  his  custody  before  he  is  lodged  in 
prison  (3),  and  the  sheriff  makes  a  return  to  that  effect,  naming  the 
parties  concerned  in  the  rescue,  the  Court,  upon  motion  for  that 
purpose,  will  grant  an  attachment  against  the  rescuers  as  in  other 
cases  of  attachment  (ante). 

The   sheriff's   return  in   this  case  is  not  traversable,  and  the  Return  not 
defendant  is   not  examined  upon  interrogatories,  but  the  return  traversable- 
amounts  to  a  conviction  (4) .     There  are,  indeed,  some  authorities  to 
the  contrary  (5),  but  it  does  not  appear  in  any  of  them  that  the 
return   was   actually   traversed,  whereas,  on   the   other   hand,   a 
traverse  has  been  distinctly  disallowed  (G) . 

The  writ  of  attachment  having  been  moved  for  and  granted,  the  The  writ, 
prosecutor  must  make  out  the  writ  according  to  Form  No.  ccxlvii. 
(Appendix,  p.  619),  and  issue  it  at  the  Crown  Office,  and  proceed 
as  in  other  cases  until  the  sheriff  brings  in  the  body  on  the  return 
to  the  attachment,  when  counsel  should  be  instructed  to  move  for 

(!)  For  bill,  see  Short's  Taxation  of  Costs  in  the  Crown  Office,  p.  39. 
(2)  For  attachment  on  rescue  generally,  see  Bacon's  Abr.  tit.  "  Rescue  "  ;  and  see 
Bay  v.  Carr,  7  Ex.  883. 

(a)  Tidd's  Pract.  236,  and  authorities  there  cited. 
(*)  Comb.  295  ;   1  Str.  642  ;  4  Burr.  2129. 
(«)  Dyer,  212  ;  2  Salk.  586  ;  5  T.  R.  362. 
(6)  1  Str.  642. 
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sentence,  and  the  Court  will  proceed  at  once  to  punish  the 
defendants  by  fine  or  imprisonment,  or  both.  Although  tho 
defendants  will  not  be  allowed  to  dispute  the  return,  counsel  may 
be  heard,  and  affidavits  may  1  e  read  on  behalf  of  the  defendants  in 
mitigation  (1). 

Ii  appears  to  have  been  the  ancient  practice  in  all  cases  of  this 
kind  to  fine  the  defendant  four  nobles,  but  this  practice  has  long- 
been  abandoned,  and  the  Court  will  fine  the  defendant  in  its 
discretion  according  to  the  circumstances  of  the  case  (2).  There  is 
no  case  to  be  found  in  which  the  Court  has  punished  rescuers  on 
attachment  otherwise  than  by  fine,  but  as  a  rescue  is  a  contempt  of 
a  very  high  nature,  there  does  not  appear  to  be  an}'  good  reason  for 
doubting  that  the  Court  has  power  to  imprison  for  this  offence  as 
well  as  for  any  other  contempt. 

Although  the  return  be  not  traversable,  it  may  be  quashed  for 
any  substantial  defect,  and,  if  false,  the  defendant  may  have  his 
remedy  against  the  sheriff  by  an  action  on  the  case.  In  the  old 
Court  of  Common  Pleas  it  appears  to  have  been  the  practice,  where 
the  defendant  brought  an  action  against  the  sheriff,  to  suspend  the 
fine  and  admit  the  defendant  to  bail  in  the  meantime  (3). 


Of  Setting  Aside  a  Writ  of  Attachment, 


Setting  aside 
attachment. 


If  an  attachment  has  issued  irregularly  or  improperly,  and  with  - 
out  sufficient  cause,  a  motion  may  be  made  to  set  it  aside  for  such 
irregularity,  with  costs.  An  attachment  has  been  set  aside,  with 
costs,  on  the  ground  that  the  names  of  the  defendant  and  of  the 
master  at  the  foot  of  his  allocatur  were  improperly  spelled  in  the 
copy  served  (4) . 

"When  a  defendant  seeks  to  set  aside  an  attachment  in  consequence 
of  a  subsequent  compliance  with  a  writ  or  order  of  Court,  the 
motion  should  be  made  upon  payment  of  costs  to  the  prosecutor. 
Sometimes  upon  such  motions,  either  for  alleged  irregularity  or 
otherwise,  the  Court  may  think  that,  although  there  be  no  irregu- 
larity, the  attachment  may  equitably  be  set  aside ;  in  that  case  it 
will  be  either  with  or  without  costs  to  the  defendant  or  upon  pay- 
ment of  costs  to  the  prosecutor,  at  the  discretion  of  the  Court. 
Motion  to  let        When  a  motion  is  made  to  "  let  the  defendant  in,"  as  it  is 


(!)  1  Str.  642. 

(2)  2  Salk.  586 ;  1  Str.  642  ;  4  Burr.  2129. 

(3)  Barnes,  430. 

(4)  Smith  v.  Calvert,  2  D.  P.  C.  276. 
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commonly  called,  it  will  be  granted  only  upon  payment  of  costs,  the  defendant 

Such   motions  are  usually  made  at  the   instance    of   the    sheriff 

against  whom  an  attachment  may  have  issued  for  not  returning  a 

writ,  or  not  bringing  into  Court  the  body  of  a  defendant  in  due 

time,  upon  his  having  done  so  at  a  subsequent  period,  although  too 

late  to  save  his  contempt,  and  the  Court  will  generally  let  him  in, 

that  is,  will  set  aside  the  attachment  on  his  supplying  his  neglect 

or  default  and  paying  the  costs  of  the  attachment,  provided  the 

prosecutor  has  not  been  prejudiced  by  his  laches  ;   but  if  that  be 

the  case,  as  where  a  plaintiff  loses  a  trial  by  the  delay,  the  Court 

do  not  usually  set  aside  the  attachment,  but  order  proceedings 

upon  it  to  be  stayed,  and  that  it  shall  remain  in  the  office,  and 

stand  as  a  security  to  the  plaintiff  for  any  sum  which  may  be 

recovered  by  him  (1). 

If  the  application  be  for  setting  aside  an  attachment  regular///  Affidavits, 
obtained  against  a  sheriff  for  not  bringing  in  the  body,  and  be 
made  on  the  part  of  the  original  defendant,  it  must  be  grounded  on 
an  affidavit  of  merits ;  or,  if  made  on  the  part  of  the  sheriff  or  any 
officer  of  the  sheriff,  upon  an  affidavit  showing  that  such  applica- 
tion is  really  and  truly  made  on  the  part  of  the  sheriff  or  officer  of 
the  sheriff,  at  his  own  expense  and  for  his  only  indemnity,  and 
without  collusion  with  the  original  defendant  (2). 

The  motion  in  any  case  must  be  made  in  Court  by  counsel  upon  The  motion, 
affidavits,  entitled  : — 

In  the  High  Court  of  Justice.  England. — The  King  Title  of 

King's  Bench  Division.  r.  affidavits. 

A.  B. 

or  the  Sheriff  of . 

In  a  cause, 

B.  C. 
agt. 

D.'e.  (3). 

The  facts  must  be  set  out,  showing  the  alleged  irregularity  (if 
any)  and  any  points  or  circumstances  likely  to  induce  the  Court  to 
set  aside  the  writ.     An  order  to  show  cause  only  is  granted  in  the 

(!)  Bill  v.  Bolt,  4  T.  R.  352  ;  Gravett  v.  Williams,  ib.  n.  {a)  ;  and  1!.  v.  Sheriff  of 
Middlesex,  3  D.  P.  C.  186. 

(2)  See  Reg.  Gen.  Hil.  T.,  1853  ;  Reg.  Gen.  Hil.  T.,  59  Geo.  III.  ;  2  B.  &  Aid. 
240  ;  It.  v.  Sheriff  of  Middlesex,  1  Chit.  Rep.  347  ;  It.  v.  Sheriff  of  Middlesex, 
8  A.  &  E.  938  ;  It.  v.  Sheriff  of  Surrey,  7  T.  R.  239. 

(3)  R.  v.  Sheriff  of  Middlesex,  in  Barton  v.  Morgan,  2  M.  &  W.  107. 
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firsl  Instance,  which  must  be  drawn  up  a<  the  Orown  Office,  and 
served  on  the  solicitor  or  agent  of  the  prosecutor  in  the  ordinary 
way. 

Affidavits  Affidavits  in  answer  must  be  entitled  in  the  same  manner,  but 

m  answer.        need  not  be  filed  until  the  motion  comes  on. 

Costs.  If  upon  the  argument  costs  be  ordered  to  either  party,  the  order 

for  the  same  must  be  drawn  up  at  the  Crown  Office,  and  the  costs 

taxed  in  the  usual  manner. 
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DE  CONTUMACE  CAPIENDO -EXCOMMUNICATO 
CAPIENDO. 

{Rules  243—245.) 

The  writ  de  contamace  capiendo  is  a  process  provided  by  statute 
of  53  Geo.  III.  c.  127,  in  lieu  of  the  writ  de  excommunicato 
capiendo,  for  compelling  persons  duly  cited  to  appear  in  the 
Ecclesiastical  Courts,  and  for  enforcing  compliance  with  their 
lawful  orders  or  decrees,  and  for  punishing  contempts  in  the  face 
of  such  Courts. 

By  s.  1  of  that  Act  it  is  provided  to  the  effect  that  in  all  cases  53  Geo.  III. 
cognizable  in  the  Ecclesiastical  Courts,  when  any  person  shall 
neglect  or  refuse  to  appear,  or  refuse  to  comply  with  the  orders  or 
decrees,  as  well  final  as  interlocutory,  of  any  such  Court,  no  sen- 
tence of  excommunication  shall  be  pronounced,  but  instead  thereof 
the  judge  who  issued  the  citation,  or  whose  lawful  orders  or  decrees 
have  not  been  obeyed,  or  before  whom  such  contempt  shall  have  been 
committed,  may  pronounce  such  person  contumacious,  and  within 
ten  days  signify  the  same  to  his  Majesty  in  Chancery,  and  that 
thereupon  a  writ  de  contamace  capiendo  shall  issue  from  Chancery 
returnable  in  the  King's  Bench  in  the  same  manner,  and  the  same 
proceedings  are  to  follow  thereupon  as  upon  the  writ  of  excommuni- 
cato capiendo  (1).  The  provisions  of  the  5  Eliz.  c.  23,  respecting 
the  last-mentioned  writ,  are  extended  and  applied  to  the  writ  of 
contamace  capiendo  and  the  proceedings  thereon. 

By  s.  2,  "  The  sentence  of  excommunication  may  still  be  pro-  Sect-  2- 
nounced  in  cases  of  definitive  sentence,  or  in  interlocutory  decrees, 

(l)  S.  v.  Bugger,  5  B.  &  Aid.  791 ;  lD.&R.  460  ;  Ex  parte  Bell  Cox,  20  Q.  B.  D.  1  ; 
57  L.  J.'Q.  B.  9b  ;  58  L.  T.  323  ;  36  W.  R.  209.  The  judge  appointed  under  the 
Public  Worship  Regulation  Act,  1874  (37  &  38  Vict.  c.  85),  has  all  the  powers  of 
the  old  Court  of  Arches,  including  the  power  of  signifying  for  contempt  if  his  orders 
are  disobeyed,  and  an  inhibition  issued  under  that  Act  can  be  enforced  by  significavit 
under  this  section.  Bale  and  Enraght's  case,  6  Q.  B.  D.  376  ;  43  L.  T.  769  ;  50  L.  J. 
Q,.  B.  276  ;  Green  v.  Lord  Penzance  and  others,  6  App.  Cas.  657  ;  51  L.  J.  Q.  B.  25  ; 
45  L.  T.  353  ;  30  W.  R.  218.  But  the  surrogate  of  the  bishop's  official  principal  is 
not  the  proper  person  to  signify  the  contumacy  of  a  defendant  in  a  suit  before  him 
as  judge  of  the  Consistory  Court.     It.  v.  Jones,  10  A.  &  E.  576. 
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Sect.  3. 


5  Eliz.  c.  23. 


Award 

of  excommuni 

cato  capu  ndo. 

Sect.  1. 


Sheriff  not 
compelled  to 
bring  in  body 
on  return. 
Sect.  2. 


If  sheriff 
return  non  rst 
inventus. 

First  capias. 


having    the    force   or   effect   of   definitive   s<  id  nces  or   decree?, 
pronounced    as    spiritual    censures    for    offences    of  iastical 

'/•nice." 

By  s.  :j  it  is  provided,  "  That  no  person  who  shall  he  pronounced 
excommunicate  shall  incur  any  civil  penalty  or  incapacity  whatevi  r 
in  consequence  of  sucli  excommunication,  save  such  imprisonment, 
not  exceeding  six  months,  as  the  Court  pronouncing  the  sentence 
shall  direct,  in  which  case  the  excommunication  and  the  term  of 
the  imprisonment  are  to  he  signified  into  Chancery,  as  hefore,  and 
thereupon  the  writ  de  excommunicato  capiendo  shall  issue,  and  the 
usual  proceedings  shall  be  had,  and  the  party  being  taken  into 
custody  shall  remain  therein  for  the  term  so  directed,  or  until  he 
shall  be  absolved  by  such  Ecclesiastical  Court." 

The  provisions  of  5  Eliz.  c.  23  (1),  incorporated  with  the  fore- 
going Act,  are  as  follows  : — 

By  s.  1  (2)  every  writ  of  excommunicato  capiendo  that  shall  be 
granted  and  awarded  out  of  the  High  Court  of  Chancery,  against 
any  person  or  persons  within  the  realm  of  England,  shall  be  made 
during  term,  and  returnable  in  the  King's  Bench  in  the  term  next 
after  the  teste  of  the  writ;  and  there  shall  be  twenty  days  between 
the  teste  and  return,  and  the  said  writ  shall  then  be  opened  and 
delivered  in  open  Court  to  the  sheriff  or  other  officer  to  whom  the 
serving  and  execution  thereof  shall  appertain. 

The  sheriff  or  other  officer  to  whom  the  writ  or  other  process 
under  the  Act  shall  be  directed  shall  not  be  compelled  to  bring  in  the 
body  on  the  return  day,  but  shall  only  return  the  writ  and  process, 
with  declaration  how  and  in  what  manner  he  hath  served  and 
executed  the  same,  to  the  intent  that  thereupon  the  said  justices 
may  further  proceed  therein  according  to  the  tenor  and  effect  of  the 
Act.  A  defendant  taken  under  this  writ  can  only  be  brought  into 
the  King's  Bench  by  writ  of  habeas  corpus,  and  that  not  before  the 
return  of  the  writ  (3) . 

If  the  sheriff  return  non  est  inventus,  the  said  justices  shall  award 
one  writ  of  capias,  returnable  in  the  said  Court  in  the  term  time, 
two  months  at  least  next  after  the  teste  thereof,  with  a  proclama- 
tion to  be  contained  within  the  said  writ  of  capias  that  the  sin  rill' 
or  other  officer  to  whom  the  said  writ  shall  bo  directed,  in  full 
County  Court,  or  else  at  assizes  and  gaol  delivery,  or  at  a  Quarter 


(!)  The  sections  are  numbered  in  the  following  pages  as  in  the  2nd  revised  <  ilit  :<m 
of  the  Statutes.     In  the  earlier  editions  they  were  numbered  from  1  to  14. 
(-)  2nd  revised  edition. 

/;.  v.  Bishop  of  St.  David's,  1  Salk.  294. 
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Sessions  within  the    said   county,  shall  make   open   proclamation 

ten  days  at  the  least  before  the  return  that  the  party  or  parties 

named  in  the   said  writ   shall,  within   six   days  next   after  such 

l^roclamation,  yield  his  or  their  body  or  bodies  to  the  prison  of  the 

sheriff  or  other  such  officer,  there  to  remain  as  a  prisoner,  according 

to  the  tenor  and  effect  of  the  first  writ  of  excommunicato  capiendo, 

upon  pain  or  forfeiture  of  ten  pounds  ;  and  after  such  proclamation 

and  the  said  six  days  expired,  the  sheriff  or  other  officer  shall  make 

a  return  to  the  said  Court  of  King's  Bench  of  the  said  writ  of  Eeturn  to 

capias,  of  all  that  he  hath  done  in  execution  of  the  said  writ.  *  caPias- 

If  it  appears  that  the  party  has  not  surrendered  according  to  the  Forfeiture  for 
proclamation,  he  shall  for  every  such  default  forfeit   10/.,  which  uponcSphS"8' 
shall  be  estreated  into  the  Exchequer  in  like  manner  as  other  fines 
in  the  King's  Bench. 

Thereupon  another  capias  shall  be  awarded  with  a  like  proclama-  Second  capias, 
tion,  and  on  a  return  of  a  like  default  the  party  shall  forfeit  20/. 
,     Other  writs  of  capias  (s.  2)  shall  be  issued  ad  infinitum,  with  20/.  Third  and 
forfeiture  in  each  case  in  event  of  default,  until  surrender.  om  *  caPms- 

On  surrender  (s.  3)  he  shall  be  committed  to  prison  without  Sect.  3. 
bail.     (See  also  K.  245,  infra.) 

Sect.  5  preserves  the  authority  of  the  archbishop  or  bishop  to  Sect.  5. 
receive  the  submission  of  the  party  excommunicated,  and  to  release 
him  by  signifjung  the  same  to  the  Court  of  Chancery. 

In  counties  palatine  and  other  jurisdictions  and  places,  of  which  Process  into 
the  counties  palatine  of  Lancaster,  Chester,  Durham,  and  Ely  are  £°neuties  Pala" 
some,  where  the  King's  writ  doth  not  run,  and  process  of  capias  Sect.  G. 
from  thence  is  not  returnable  in  the  King's  Bench,  after  any 
significavit  to  the  Court  of  Chancery,  the  tenor  of  such  significavit 
shall  be  sent  by  mittimus  to  such  of  the  head  officers  of  the  said 
counties  palatine  and  places  exempt  within  whose  office,  charge,  or 
jurisdiction  the  offenders  shall  be  resiant ;  that  is  to  say,  to  the 
chancellor  or  chamberlain  for  the  said  county  palatine  of  Lancaster 
and  Chester,  and  to  the  Cinque  Ports  to  the  Lord  Warden  of  the 
same,  and  for  Ely  and  the  county  palatine  of  Durham  to  the  chief 
justice  or  justices  there  :  and  thereupon  every  of  the  said  justices 
and  officers  to  whom  such  tenor  of  significavit  with  mittimus  shall 
be  directed  and  delivered,  shall  by  virtue  of  this  estatute  have 
power  and  authority  to  make  like  process  to  the  inferior  officer  and 
officers  to  whom  the  execution  of  process  there  doth  appertain, 
returnable  before  the  justices  there  at  their  next  sessions  or  courts, 
two  months  at  the  least  after  the  teste  of  every  such  process :   So 
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Addition  with 

nup  !'. 

Sei  b.  7 . 


Certain 
persons  dis- 
charged of 
the  penalty 
aforesaid. 
Sect.  7. 

1  Hen.  V 


2&3WU1.IV. 

c.  93,  s.  1. 


Sect.  2. 


always  as  in  every  degree  they  shall  proceed  in  their  sessions  and 

courts  against  the  offenders,  as  the  justices  of  the  said  Court  of 
King's  Bench  are  limited  by  the  tenor  of  this  Act  in  term  time  to 
do  ami  execute  (*). 

If  thi»  addition  bo  with  a  nuper  of  the  place,  at  the  awarding  of 
the  fir.-i  capias  with  proclamation,  one  writ  of  proclamation  (without 
any  pain  expressed)  shall  he  awarded  into  the  county  where  the 
offender  shall  be  most  commonly  resiantatthe  time  of  the  awarding 
of  the  first  capias  with  pain  in  the  same  writ  of  proclamation,  to  be 
returnable  the  day  of  the  return  of  the  said  first  capias  with  pain, 
and  proclamation  thereupon  at  some  one  such  time  and  Court  as  is 
prescribed  for  the  proclamation  upon  the  said  first  capias  with  pain  : 
And  if  such  proclamation  be  not  made  in  the  county  where  the 
offender  shall  be  most  commonly  resiant  in  such  cases  of  addition 
of  nuper,  that  then  such  offender  shall  sustain  no  pain  or  forfeiture 
by  virtue  of  this  estatute  for  not  yielding  his  body. 

It  is  provided  that  any  person  at  the  time  of  any  process  of 
capias  aforementioned  awarded,  being  in  prison  or  out  of  the  realm 
in  the  part  beyond  the  sea,  or  within  age,  of  non  sancs  memories,  or 
woman  covert,  shall  not  incur  any  of  the  pains  or  forfeitures  afore- 
mentioned. 

Every  writ  of  excommunicato  capiendo  must  contain  a  sufficient 
and  lawful  addition  according  to  1  Hen.  V.  c.  5,  and  the  significavit 
must  state  the  cause  of  excommunication,  otherwise  all  proceedings 
under  the  Act  are  void,  and  by  way  of  plea  to  be  allowed  to  the 
party  grieved. 

By  2  &  3  Will.  IV.  c.  93  (-),  s.  1,  it  is  provided  that  where 
persons  residing  beyond  the  jurisdiction  of  any  Ecclesiastical 
Courts  are  cited  to  appear,  &c,  and  refuse  obedience,  the  judge 
thereof  may  pronounce  them  contumacious,  and  certify  the  same  to 
the  Lord  Chancellor  within  ten  days,  and  thereupon  the  writ  shall 
issue,  unless  the  person  be  a  peer,  lord  of  Parliament,  or  member 
of  the  House  of  Commons.  All  rules,  &c.  are  to  apply  to  the 
writ  as  previously  applied  to  the  writ  de  excommunicato  (5  Eliz. 
c.  23).  Upon  appearance  or  submission  of  the  party  the  judge 
may  order  him  to  be  discharged. 

By  s.  2,  where  persons  are  poss<  -sed  of  estates  in  England,  and 
neglect  to  pay  money  ordered  by  the  said  Courts,  the  judges  may 

See  Green  v.  Lord   Penzance  and  others,  6  App.  Can.  657;  '31  L.  J.  Q.  B.  25; 
45  L.  T.  353  ;   30  W.  Et.  218. 

(2)  The  powers  of  this  Act  are  extended  to  the  Judicial  Committee:  3  &  4 
Will.  IV.  c.  ll.s.  28. 
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pronounce  such  persons  contumacious,  and  certify  the  same  to  the      [  K.  243  ] 
Lord  Chancellor,  who  shall  cause  process  of  sequestration  to  issue 
against  the  estate  of  the  party  in  England,  and  by  s.  3  the  like  Sect.  3. 
provision  is  made  as  to  persons  possessed  of  estates  in  Ireland.  ' 

By  s.  7  of  the  Clergy  Discipline  Act,  1892  (55  &  56  Vict.  c.  32),  55  &  56  Vict. 
the  writ  is  not  to  be  issued  when  any  sentence  has  been  pronounced  c"     " 
against  a  clergyman  under  the  provisions  of  that  Act. 

A  significavit  having  been  obtained  from  the  registrar  of  the  The 
Ecclesiastical  Court  (J),  in  the  form  prescribed  in  the  schedule  to  sisnificavit- 
53  Geo.  III.  c.  127,  it  must  be  lodged  at  the  Crown  Office  (2),  and  Mittimus 
the  writ  there  issued,  unless  the  person  to  be  attached  resides  in  paiaTibV'&e 
one  of  the  counties  palatine  or  other  exempt  jurisdiction  where  the 
King's  writs  do  not  run,  and  process  of  capias  from  thence  is  not 
returnable  in  the  King's  Bench  Division,  when  the  tenor  of  the 
significavit  must  be  sent  there  by  mittimus  (3) .     The  mittimus,  as 
also  the 'contumace  capiendo  and  other  writs  issuing  from  the  Petty 
Bag,  must  be  tested  in  the  name  of  the  King,  and  not  of  the  Lord 
Chancellor,  under  E.  S.  C.  Ord.  II.  r.  8  (4). 

The   writ    must   be    prepared    according    to    Form    No.    194,  The  writ. 
p.  577  (5).     It  may  be  issued  and  made  returnable  irrespective  of 
term  time,  notwithstanding  5  Eliz.  c.  23,  s.  1 ;  but  there  must  be 
at  least  twenty  days  between  the  teste  and  return  (G). 

R.  243.  On  a  writ  of  de  contumace  or  de  excommunicato  capiendo  To  be  opened 
being   issued,   it   shall    be   handed   to   the   King's   Coroner   and  m    0U1  ' 
Attorney,  or  Master  of  the  Crown  Office  (in  open  Court  during 
the  sittings,  to  be  opened  (7)  and  indorsed  and  sent  to  the  Crown      [  R.  277  ] 
Office),   and   the   prosecutor's    solicitor   may   then    apply   at    the 
Crown  Office  for  the  writ  and  shall  lodge  it  with  the  sheriff  for 
execution  (8). 

The  indorsement  is  not  required  by  the  statute,  and,  provided  all  The  indorsc- 
the  steps  are  regular,  it  is  not  material  that  it  does  not  show  that  all  merit. 

(!)  See  also  ante,  p.  367. 

(2)  Formerly  the  significavit  was  filed  at  the  Petty  Bag  Office  in  Chancery,  and 
the  writ  was  issued  therefrom,  but  the  duties  of  the  clerk  of  that  office  have  now 
been  transferred  to  the  senior  clerk  of  the  Crown  Office. 

(3)  See  ante,  p.  369,  and  Green  v.  Lord  Penzance,  6  App.  Cas.  657  ;  51  L.  J. 
Q.  B.  25. 

(4)  Green  v.  Lord  Penzance,  6  App.  Cas.  657 ;  51  L.  J.  Q.  B.  25  ;  45  L.  T.  353. 

(5)  See  also  the  forms  in  the  schedule  to  53  Geo.  III.  c.  127. 

(6)  5  Eliz.  c.  23,  s.  1,  ante,  p.  368. 

(")  See  also  5  Eliz.  c.  23,  s.  1,  ante,  p.  368. 

(8)  Formerly  the  writ  had  to  be  enrolled.  See  R.  v.  Bishop  of  St.  Darid's,  1  Sulk. 
294  ;  but  this  rule  makes  it  no  longer  necessary  to  do  so. 
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[  Rr.  243- 
215  ] 


The  return. 


the  requirements  of  5  Eliz.  c.  23,  have  been  complied  with  (') ;  bul 
should  they  not,  in  fact,  be  complied  with,  the  proceedings  will  be 
irregular.  Although  the  writ  may  by  reason  of  12  &  13  Vict, 
c.  lu(.»,  s.  26,  be  issued  and  made  returnable  in  vacation,  it  must 
nevertheless  he  opened  in  open  Court  in  the  King's  Bench  Division 
in  the  presence  of  the  justices  there,  and  it  is  not  sufficient  that  it  be 
delivered  in  vacation  to  the  <  'row  n  Office (2). 

Where  a  writ  de  contumace  capiendo  was  improperly  indorsed 
"The  Public  Worship  Regulation  Art,  1874."  it  was  held  that 
the  irregularity  did  not  render  the  imprisonment  illegal  (3). 

For  form  of  indorsement,  see  No.  11)4,  p.  578. 

The  solicitor  must  lodge  the  writ  with  the  sheriff  for  execution 
before  the  return  day(4),  or  the  proceedings  will  be  irregular.  It 
is  to  be  returned  to  the  Crown  Office,  and  all  further  proceedings 
thereon  take  place  on  the  Crown  side  of  the  Court.  The  matter  is 
generally  in  the  meantime  settled,  and  it  is  seldom  that  further 
proceedings  are  had,  but  if  they  are,  the  sheriff  may  be  called  upon 
to  return  the  writ  by  the  usual  order  of  course.  Upon  his  neglect 
to  do  so,  see  "  Attachment,"  ante. 


Setting  aside 
for  irregu- 
larity. 

[  E.  278  ] 


Sheriff's 
return  of* 
cepi  corpus. 


R.  244.  On  a  return  by  the  sheriff  that  lie  has  taken  the 
defendant,  an  application  may  be  made  to  the  Court  on  behalf  of  the 
defendant  for  an  order  nisi  to  set  aside  the  proceedings  for  irregu- 
larity or  insufficiency,  or  for  a  writ  of  habeas  corpus  to  bring  up  the 
defendant  to  be  discharged  for  the  want  of  sufficiency  in  the  writ. 

If  the  sheriff  has  taken  the  defendant,  he  is  to  convey  him  to  the 
county  prison,  and  return  the  writ  as  follows: — I  have  taken  the 
within-named  A.  B.,    whose  body  I  have  lodged  in  the  prison  at 

.     The  answer  of 

C.  D.,  Sheriff. 

The  sheriff  is  not  required  to  bring  the  body  of  the  defendant 
into  Court  upon  the  return,  but  only  to  return  the  writ  thither,  with 
the  manner  in  which  he  has  executed  it  (5). 


Capias. 


[ E.  279  ] 


It.  245.  If  the  sheriff  returns  non  est  inventus,  the  prosecutor 
may  issue  a  writ  of  capias  super  contumace  capiendo  with  a  penalty 
of  10/.,  which  shall  be  tested  on  the  return  day  of  the  contain  ace 
capiendo  and  made  returnable  two  months  after  the  teste  (6).  If 
return  be  made  to  the  writ  of  capias  that  the  defendant  has  not 
yielded  himself  to  prison,  an  alias  writ  of  capias  with  an  increased 


(2)  11.  v.  Baines,  12  A.  &  E.  210;  In  re  Babies,  1  Cr.  &  Ph.  31. 

(2)  Bale's  and  Enraghfs  ease,  6  Q.  B.  D.  376  ;  and  see  cases  cited  at  pp.  386,  387  ; 
50  L.  J.  Q.  B.  276;   43  L.  T.  769. 

(3)  Ex  parte  Bell  Cox,  10  Q.  B.  D.  307  :   56  L.  J.  Q.  B.  532. 

(*)  li.  v.  Uicketts,  8  A.  &  E.  951  ;   1  P.  &  D.  150  ;   1  W.  W.  &  H.  885. 

(5)  5  Eliz.  c.  23,  s.  2,  ante,  p.  368. 

(c)  Sec  also  5  Eliz.  c.  23,  s.  2,  ante,  p.  369.  The  statute  requires  this  writ  to  he 
made  returnable  in  Term  time,  but  as  the  rule  does  not,  it  is  presumed  that  it  is  no 
longer  necessary  to  do  so. 
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penalty  of  201.  may  be  issued  by  the  prosecutor  in  like  manner, 
and  so  on  until  the  defendant  has  yielded  himself  to  custody  ('), 
where  he  shall  remain  without  bail  or  mainprize  as  if  he  had  been 
taken  on  the  original  writ. 


[  E.  245  ] 


For  form  of  writ,  see  No.  195,  p.  579. 

After  the  expiration  of  six  days  from  the  making  proclamation 
according  to  each  writ  of  capias  the  sheriff  is  to  make  a  return 
(which  may  be  enforced  as  before  mentioned)  of  all  that  he  hath  done 
in  execution  thereof,  and  whether  the  party  has  yielded  his  body  to 
prison  or  not(-).  The  forfeitures  when  returned  are  estreated  by 
the  King's  coroner  and  attorney  into  the  Exchequer  with  his  other 
estreats,  forfeited  recognizances,  &c. 

When  the  defendant  has  yielded  his  body  to  the  sheriff,  he  is  to 
remain  in  custody  without  bail  or  mainprize  in  the  same  manner  as 
if  taken  on  the  original  writ  (3). 

All  archbishops  and  bishops  and  others  having  authority  to  certify 
persons  contumacious  have  authority  to  accept  and  receive  sub- 
mission and  satisfaction,  and  to  absolve  and  release  the  defendant, 
and  certify  the  same  in  Chancery,  and  have  a  writ  there  for  the 
deliverance  of  the  person  so  detained  in  custody  (4). 

It  is  provided  by  the  latter  part  of  s.  1  of  53  Geo.  III.  c.  127, 
that  upon  the  due  appearance  of  a  party  cited  and  not  having 
appeared,  or  the  obedience  of  the  party  cited  and  not  having  obeyed 
as  therein  mentioned,  or  the  due  submission  of  a  party  having  com- 
mitted a  contempt,  the  judges  or  judge  of  the  Ecclesiastical  Court 
shall  pronounce  such  party  absolved,  and  shall  forthwith  make  an 
order  upon  the  sheriff,  gaoler,  or  other  officer  in  whose  custody  he 
shall  be,  in  the  form  annexed  to  the  Act  for  discharging  such  party 
out  of  custody.  And  such  sheriff,  &c.  shall,  on  the  said  order  being 
shown  to  him,  and  so  soon  as  such  party  shall  have  discharged  the 
costs  lawfully  incurred  by  reason  of  such  custody  and  contempt, 
forthwith  discharge  him.  The  statute  3  &  4  Vict.  c.  93,  enables 
the  judge  of  any  Ecclesiastical  Court  to  release  persons  from  custody, 
although  they  may  not  have  submitted  themselves  as  required  by 
53  Geo.  III.  c.  127  (5),  provided  that  no  order  for  that  purpose  shall 
be  made  without  the  consent  of  the  other  party  to  the  suit(6).  As 
to  making  satisfaction  for  contempt,  see  Dean  v.  Green  (7). 

In  cases  of  subtraction  of  church  rates  for  an  amount  not  exceed- 
ing five  pounds,  where  the  party  in  contempt  has  suffered  imprison- 
ment for  six  months  and  upwards,  the  consent  of  the  other  parties 
to  the  suit  shall  not  be  necessary  to  enable  the  judge  to  discharge 


Submission 
and  release  of 
defendant. 


Discharging 

prisoner 
without 
submission. 


f1)  See  also  5  Eliz.  c.  23,  s.  2,  ante,  p.  368.  Formerly,  if  a  whole  term  intervened 
between  the  return  day  of  one  writ,  and  the  teste  of  the  other,  there  was  a  dis- 
continuance. It.  v.  Riclcetts,  8  A.  &  E.  951 ;  1  P.  &  D.  150 ;  1  W.  W.  &  H.  885  ; 
but  quaere,  if  that  would  be  so  now  that  continuances  have  been  abolished. 

(2)  See  also  5  Eliz.  c.  23,  s.  2,  ante,  p.  368. 

(3)  R.  215,  supra;  5  Eliz.  c.  23,  s.  3,  ante,  p.  369  ;  but  see  Hall  v.  King,  1  Bulst. 
122. 

(4)  Ibid.  s.  5,  ante,  p.  369. 

(5)  See  Baker  and  others  v.  Thorogood,  2  Curt.  632  ;  Hudson  and  others  v.  Tooth, 
2  P.  D.  125. 

(6)  See  Hudson  and  others  v.  Tooth,  supra. 
0  L.  R.  8  P.  D.  at  p.  95. 
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374  DE  CONTUMACE  CAPIENDO. 

[  E.  245  ]  b  party,  bo  soon  as  lawfully  incurred  by  reason  of  the 

custody  and  contempl  of  su<  h  party  .-nail  have  been  discharged,  and 
the  sum  for  which  he  may  have  been  cited  into  the  Ecclesiastical 
Court  shall  have  been  paid  into  the  registry  of  such  Court  to  abide 
the  result  of  the  suit,  and  the  party  so  discharged  is  released  from 
all  further  observance  of  justice  in  the  said  suit. 

The  costs  here  provided  for  are  those  in  the  Krelesiastical  Court, 
and  do  not  include  costs  incurred  in  the  King's  Bench  (1). 

It  does  not  often  happen  that  proceedings  are  taken  beyond  the 
first  capias,  and  application  is  sometimes  made  to  the  Court  to  set 
them  aside  for  irregularity  or  insufficiency;  and  sometimes  for  a 
writ  of  habeas  corpus  to  bring  the  defendanl  up  to  be  discharged  for 
the  want  of  sufficiency  in  the  writ  (2). 
Defects  in  Any  material  defect  in  a  writ  of  contumace  capiendo  may  be  taken 

the  writ.  advantage  of  on  a.  motion  to  set  it  aside  for  irregularity  at  any  time 

after  it  is  delivered  of  record,  without  bringing  up  the  defendant  by 
habeas  corpus  (3) ;  and  it  would  seem  that  objections  to  the  form  of 
the  writ  can  only  be  taken  advantage  of  in  the  former  manner  ('). 

If  by  the  recital  of  the  significavit  it  appears  that  there  is  no  cause 

for  the  writ,  the   King's  Bench  will   quash  it;    but  the  Court  of 

Chancery  cannot,  although  the  significavit  was  in  that  Court  (5). 

Jurisdiction  The  causes  must  be  specified  with  sufficient  certainty  to  show  that 

must  be  the  matters  were  within  the  jurisdiction  of  the  Ecclesiastical  Court  (°). 

shown.  Tlie  mere  statement  that  it  is  a  matter  of  ecclesiastical  jurisdiction 

is  not  sufficient  (') ;  but  a  statement  that  it  was  a  cause  of  subtraction 

of  church  rates  sufficiently  showed  jurisdiction 

Where  the  recital  showed  the  cause  to  be  for  defamation  or  slander 
merely  spiritual,  those  words  were  held  to  clearly  show  that  the  case 
was  within  the  cognizance  of  the  spiritual  Court  (,J).  It  was  also 
held  in  the  same  case  that  it  is  not  necessary  that  the  defendant 
should  be  resident  in  the  diocese  at  the  time  of  the  excommunica- 
tion ;  it  is  sufficient  if  he  were  there  at  the  time  of  the  citation. 

If  a  writ  recite  a  significavit  of  contempt  in  not  obeying  the  com- 
mands of  A.,  B.,  and  C.,  doctors  of  laws,  judges  delegate,  appointed 
under  a  commission  under  the  Great  Seal  and  lawfully  authorized, 
it  seems  it  is  bad  as  not  sufficiently  showing  that  a  commission  of 
delegates  was  issued  in  the  particular  cause  ;  but  it  is,  at  all  events, 
bad,  if  it  purports  to  issue  on  the  significavit  of  A.  and  B.  only,  it 
not  appearing  that  they  were  authorized  by  a  cpuoruin  clause  in  the 
commission  or  otherwise  to  act  without  C,  and  it  seems  also  that  a 
quorum  clause  in  the  commission  would  not  make  such  a  writ 
good(10).  As  to  the  effect  of  the  defendant  not  having  a  sufficient 
addition   in   the   writ   of   excommunicato   capiendo,   &c,   see  s.  7    of 

i})  Baker  and  others  v.  Thorogood,  2  Curt.  632. 

(*)  See  It.  244,  supra. 

(3)  /,'.  v.  Eewitt,  6  A.  &  E.  547;  5  D.  P.  C.  64G ;  1  Jur.  721. 

E.  v.  Ba  nes,  12  A.  k  E.  210:   5  Jur.  337. 

/,'.  v.   "..  hop  <>f  St.  David's  ease,  1  Sulk.  294  :   sec  Ex  parte  Little,  3  Atk.  479. 

R   v.  Fowler,]   Salk.  293;    /,'.  v.   Kill,  ib.  294;    It.  v.  Hewitt,  0  A.  &  E.  547: 
It.  v.  Duejejer,  5  B.  &  Aid.  7'.»1  ;    1  D.  &  R.  460. 

(7)  It.  v.  Bugger,  sup,    ;   In  n  Gale,  1  E.  &  W.  59  ;  Jl.  v.  Eyre,  2  Str.  1067  :   /?.  v. 
/■'„,/■/-  r,  supra. 
(s)  It.  v.  Thorogood,  12  A.  &  E.  1S3;   It.  v.  Baines,  ib.  210. 

(9)  E.  v.  Fayton,  7  Term  E.  153. 

(10)  It.  v.  Ricketts,  6  A.  &  E.  537  ;   S.  v.  Blake,  2  B.  &  Ad.  139. 
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5  Eliz.  e.  23,  R.  v.  gangway  {l) ;  R.  v.  Bugger  (2).     The  want  of  such      [  R.  245  ] 
addition  will  not  vitiate  a  writ   of  contumace  capiendo    (under   53  - 
Geo.  III.  c.  127)  as  to  the  imprisonment  for  contempt  (:i). 

A  writ  is  bad  if  it  be  directed  to  the  sheriff  of  one  county,  and 
the  defendant  be  described  in  the  writ  of  some  other  (').  In  order 
to  avoid  such  an  objection  the  best  course  is  to  have  the  contumace 
capiendo  issued  into  the  county  in  which  the  defendant  is  described 
;i-  being  resident,  agreeing  with  the  significavit,  and  upon  the  return 
of  non  est  inventus  to  that  writ,  a  capias  super  contumace  inay  issue 
into  any  other  county  in  which  the  party  is  likely  to  be  taken  ('). 

The  Ecclesiastical  Court  has  no  jurisdiction  over  trusts,  and, 
therefore,  where  a  party,  sued  as  a  trustee,  was  arrested  on  a  writ 
de  contumace  capiendo,  the  Court  discharged  him  out  of  custody  (G). 

Where  a  clerk  in  orders  who  had  been  suspended  ab  officio  for  six 
months,  and  had,  during  such  period  of  suspension,  officiated  in 
breach  of  his  suspension,  was  imprisoned  under  a  writ  of  contumace 
capiendo  issued  upon  a  significavit  obtained  after  the  expiration  of 
the  term  of  suspension,  the  Court  of  Appeal,  reversing  the  King's 
Bench  Division,  held  the  imprisonment  to  be  legal,  although  the 
period  of  suspension  had  expired  (7). 

No    amendment   may  be    made   in   the    writ    after   it   has   been  Amendment 
delivered  in  Court,  unless  it  be  returned  to  the  Crown  Office,  and  of  writ- 
there  amended  and  re-delivered  in  Court.     A  party  in  custody  may 
be  brought  into  Court,  and  charged  with  the  writ  (8). 

When  the  prisoner  is  brought  up  by  habeas  corpus,  the  course  of  Proceeding- 
proceeding  in  Court  is  for  the  prisoner's  counsel  to  be  first  heard,  in  Court, 
then  the  Counsel  for  the  Crown,  and  then  the  leading  counsel  for 
the  prisoner  to  reply  generally  (,J) .     When  the  objections  to  the  writ 
are  discussed  upon  a  motion  to  quasi i  it,  counsel  are  heard  in  the 
same  order  as  on  motions  generally  (10). 

The  Court  having  jurisdiction  to  award  costs  in  all  civil  pro-  Costs. 
ceedings  under  the  Judicature  Act,  1890,  and  as  proceedings  on  writs 
de  contumace  capiendo  have  been  held  to  be  civil  proceedings,  it  would 
seem  that  the  Court  has  full  power  over  them.  Even  before  the 
Judicature  Act,  1890,  the  Queen's  Bench  on  several  occasions 
awarded  costs. 

On  a  motion  to  quash  a  writ  on  the  ground  that  it  did  not  show 
the  cause  sufficiently  to  give  the   Ecclesiastical  Court   jurisdiction, 
and  to  discharge  the  defendant  out  of  custody,  the  Court  granted  a 
rule  absolute  with  costs  against  the  prosecutrix,  a  married  woman,   Against  a 
upon  the  undertaking  of  the  defendant,  also  a  married  woman,  and  marrie(l 
her  husband,  not  to  bring  an  action.  woman. 

(')   1  Salk.  294. 

(-)  5  B.  &  Aid.  791  :   lD.fcE.  460. 

(3)  R.  v.  Thoroffood,  12  A.  &  E.  183  ;  R.  v.  Baincs,  ib.  210. 

(■»)  R.  v.  Ricketts,  6  A.  &  E.  537 ;  R.  v.  Hewitt,  ib.  547. 

"■)  Per  Patteson,  J.,  in  R.  v.  Hewitt,  6  A.  &  E.  547;  R.  r.  Fisher,  Mich.  Term, 
1836.  Contumace  into  Yorkshire,  capias  into  Derbyshire;  defendant  returned  to 
Yorkshire  ;  capias  altered  and  resealed. 

(G)  Ex  parte  Jenkins,  1  B.  &  C.  655;  3  D.  &  R.  41. 

('■)  Ex  parte  Bell  Cox,  20  Q.  B.  D.  1 ;  57  L.  J.  Q.  B.  98  ;  58  L.  T.  323  ;  36  W.  R. 
209. 

(s)  R.  v.  Bailey,  9  B.  &  C.  67. 

(3)  R.  v.  Raines,  12  A.  &  E.  210. 

(10)  R.  v.  Ricketts,  6  A.  &  E.  537  ;  R.  v.  Thorogood,  12  A.  &  E.  183. 
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[  R.  245  ]  Tin-  costs  were  taxed,  a  demand  made,  and  an  attachmenl  granted 

in  the  first  instance  againsl  the  prosecutrix  for  non-paymenl  (*).  This 
was  done  upon  the  mil  hority  of  a  MS.  note  of  tin;  Mast  it  of  the  Crown 
<  Ml  ice,  tn  tin  ■  following  eff  eel : — Ruth  Cope,  a  married  woman,  obtained 
a  rule  to  show  cause  why  she  should  not  be  discharged  oul  of  custody 
on  an  attachment.  The  rule  was  discharged  with  costs,  and  a  doubt 
having  suggested  itself  at  the  Crown  oilier  as  to  awarding  costs 
either  againsl  a  married  woman  or  against  her  husband  who 
although  a  co- defendanl  in  the  cause)  was  no  party  to  the  appli- 
cation, Bayley,  J.'s  direction  was  requested  by  the  clerk  of  the  rules 
on  this  point,  and  his  lordship  wrote  a  note  as  follows: — "  The 
husband  cannot  be  ordered  to  pay  the  costs.  The  Rule  should  be 
discharged  with  costs  to  be  paid  by  Ruth  Cope.  A  married  woman 
is  not  to  be  allowed  to  harass  a  party  with  a  vexatious  rule  without 
being  liable  to  the  ordinary  consequence  of  paying  the  costs  if  the 
rule  is  discharged.  J.  B." 
Appeal.  It  lias  been  held  that  an  appeal  lies   to  the  Court  of   Appeal 

either  as  to  the  original  proceedings  by  confumace  capiendo  or 
upon  habeas  corpus  to  discharge  a  defendant  from  custody  (2),  but 
not  after  the  discharge  of  a  prisoner  from  custody  (3).  See  also  post, 
p.  484. 

(')  R.  v.  Johnson,  5  Q.  B.  335. 

(-)  See  Ex  parte  Bale  and  Enraght,  6  Q.  B.  D.  474  ;  50  L.  J.  Q.  B.  235  ;  43  L.  T. 
786,  C.  A. :  Green  v.  Lord  Penzance,  6  App.  Cas.  657 ;  51  L.  J.  Q.  B.  25 ;  45  L.  T. 
353. 

Bi  H  Cos  v.  Hakes  and  another,  15  A.  C.  506  :  G3  L.  T.  ::92  ;  60  L.  J.  Q.  B.  89. 
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ARTICLES  OF  THE  PEACE. 

(Rules  246—256.) 

Proceedings  of  the  nature  of  articles  of  the  peace  are  now 
almost  invariably  disposed  of  before  magistrates,  but  as  they  still 
form  part  of  the  jurisdiction  of  the  King's  Bench  Division  it  is 
thought  necessary  to  shortty  set  them  out. 

All  persons  whatsoever,  under  the  King's  protection,  being  of  Who  may- 
sane  memory,  whether  they  be  natural  and  good  subjects  or  aliens,  Sureti<L  of 
have  a  right  to  demand  surety  of  the  peace  (1),  though  it  has  been  the  peace, 
questioned  whether  Jews  or  Pagans  have  a  right  to  it  or  not  (-1). 
A  wife  may  demand  it  against  her  husband  threatening  to  beat 
her  outrageously,  and  a  husband  against  his  wife  (3).     Infants  and 
femes  covert  (probably  this  will  not  now  apply  to  married  women 
having  their  own  private  property)  ought  to  find  security  by  their 
friends  and  not  be  bound  by  themselves  (i). 

Husband  and  wife  may  exhibit  joint  articles,  though  no  others  Jointly, 
may,  for  it  is  said  that  the   fear  of  one  cannot  be  the  fear   of 
another,  and  therefore  every  recognizance  must  be  separate  (5). 

Wherever  a  person  has  just  cause  to  fear  that  another  will  burn  Against 
his  house,  or  do  him  a  corporal  hurt,  as  by  killing  or  beating  him,  ^a°"efeUie  ies 
he  may  demand  surety  of  the  peace  against  such  person  (6) .     And  granted. 
it  would  also  seem  that  he  who  is  threatened  to  be  imprisoned  by 
another  has  a  right  to  demand  surety  of  the   peace,  for  every 
unlawful  imprisonment  is  an  assault  and  wrong  to  the  person  of 
a  man  (7) . 

A  peer  or  peeress  cannot  be  bound  over  in  any  other  place  than 
the  King's  Bench  or  Chancery  Division  (8). 

(')  1  Hawk.  P.  C.  c.  28,  s.  2,  8th  ed. 

(2)  Ibid.  s.  3. 

(3)  Ibid.  s.  4. 

(4)  Ibid.  s.  5. 

(5)  Pult.  18.  But  in  Mich.  23  Geo.  II.,  the  Court  allowed  three  women  to  file 
joint  articles  of  the  peace  against  three  men.  R.  v.  Nettle,  2  Hawk.  P.  C.  (8th  ed.) 
p.  479,  n.  ;  see  also  4  Com.  Dig.  "Justice  of  the  Peace"  (B.  5). 

(6)  1  Hawk.  P.  C.  c.  28,  s.  6. 

(7)  Ibid.  s.  7. 

(8)  See  4  Bl.  Com.  251 ;  1  Hawk.  P.  C.  (8th  ed.)  p.  480,  n.  For  instances  where 
peeresses  have  demanded  sureties  against  their  lords,  see  Marquis  of  Carmarthen, 
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Where  parties 
live  at  a 
distance. 


When 
justices  have 

refused. 


The  articles. 


The  exhibiting  of  articles  of  the  peace  in  the  Chancery  and 
King's  Bench  1  ^visions  is  regulated  by  the  statute  21  Jac.  I. 
c.8(i). 

Formerly,  in  accordance  with  the  spirit  of  the  preamble  of  the 
above  statute,  the  Court  of  King's  Bench  would  not  generally 
receive  articles  of  the  peace,  if  the  parties  lived  at  a  distance, 
unless  application  had  been  previously  made  to  a  justice  of  the 
peace  in  the  neighbourhood,  and  ho  had  improperly  refused  to 
receive  them  (2)  ;  but  now  the  distance  is  no  objection,  as  the 
Court  in  such  cases  will,  if  necessary,  direct  the  recognizance  to 
be  taken  by  a  justice  of  the  peace  in  the  neighbourhood  where 
the  defendant  resides  (see  post,  p.  381)  ;  nor  can  the  restriction 
apply  to  proceedings  against  a  peer  or  peeress,  who,  as  above 
stated,  cannot  be  bound  over  in  any  other  place  than  the  King's 
Bench  or  Chancery  Division. 

The  King's  Bench  will,  if  it  sees  fit,  require  surety  of  the 
peace,  although  justices  have  refused  to  do  so  on  the  same 
complaint  (:;). 

The  first  step  to  be  taken  is  to  prej^are  the  articles,  which  are 
usually  settled  by  counsel.  The  essential  parts  are  an  averment 
that  the  party  complaining  is  in  fear  of  death  or  of  some  great 
bodily  harm ;  a  statement  of  the  threats  or  other  circumstances 
from  which  such  fear  arises,  in  order  that  the  Court  may  be  enabled 
to  judge  whether  or  not  such  fears  have  a  reasonable  foundation ; 


Foster,  3o9 ;  Lord  Fane,  2  Str.  1202;  13  East,  171,  n. ;  Earl  of  Stamford,  Harder. 
Cases,  74;  Earl  Ferrers,  1  Bun-.  631,  703;  Lady  Strathmore,  1  T.  E.  696;  Lord 
Howard,  11  Mod.  109;  3  Burr.  1922. 

(')  After  reciting,  in  s.  1,  that  divers  turbulent  and  contentious  persons,  from 
various  improper  motives,  and  often  on  false  accusations,  were  in  the  habit  of 
procuring  process  out  of  the  Courts  of  Chancery  and  Queen's  Bench  against  persons 
living  in  counties  at  a  distance  from  the  said  Courts,  in  order  to  annoy  and  trouble 
them,  instead  of  applying  to  the  justices  of  the  peace  in  those  said  counties,  enacts, 
that  all  process  of  the  peace  or  good  behaviour  to  be  granted  or  awarded  out  of 
the  same  Courts  or  either  of  them,  against  any  person  or  persons  whatsoever,  shall 
be  void  and  of  none  effect,  unless  such  process  shall  be  so  granted  or  awarded  upon 
motion  first  made  before  the  judge  or  judges  of  the  same  Courts  respectively  (sitting 
in  open  Court,  and  upon  declaration  in  writing  upon  their  corporal  oaths  to  be  then 
exhibited  unto  them  by  the  parties  which  shall  desire  such  process),  of  the  causes 
for  which  such  process  shall  be  granted  or  awarded,  by  or  out  of  the  said  Courts 
respectively,  and  unless  tint  Buch  motion  and  declaration  be  mentioned  to  be  made 
upon  the  back  of  the  writ;  the  said  writings  there  to  be  entered  and  remain  of 
record,  and  that  if  it  shall  afterwards  appear  unto  the  said  Courts  or  either  of  them 
respectively,  that  the  causes  expressed  in  such  writings  or  any  of  them  be  untrue, 
that  then  the  judge  or  judges  of  the  said  Courts  or  either  of  them  respectively,  shall 
and  may  award  such  costs  and  damages  unto  the  partii  s  grieved  for  their  or  any  of 
their  wrongful  vexations  in  that  behalf,  as  they  shall  think  fit,  and  that  the  party 
or  parties  so  offending  shall  and  may  be  committed  to  prison  by  such  judge  or 
judges,  until  he  or  they  pay  the  said  costs  and  damages. 

('-)  R.  v.  Waite,  2  Burr.  780;  2  Lord  Kenyon,  511. 

B.  v.  Mallimon,  16  Q.  B.  367  :   1  L.  M.  &  P.  619 ;  20  L.  J.  M.  C.  33. 
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an  allegation  that  the  proceeding  is  taken  for  the  protection  of  the 
exhibitant's  life  and  person  ;  and,  lastly,  not  from  hatred,  malice, 
or  ill-will  against  the  defendant  (1).  (For  a  general  form,  see 
No.  197,  p.  579.) 

The  articles  must  contain  sufficient  evidence  of  all  the  material 
facts;  hearsay  alone  will  not  he  sufficient.  In  a  case  (Mich.  Term, 
1825  (2) ),  objection  was  taken  by  the  Court  to  the  articles  that  the 
main  parts  rested  on  hearsay  of  what  had  passed  between  the 
defendant  and  Sir  Richard  Birnie,  which  was  not  evidence, 
whereupon,  by  leave  of  the  Court,  an  affidavit  was  procured  from 
Sir  E,.  B.,  verifying  those  parts  of  the  articles  which  related  to 
what  had  passed  between  him  and  the  defendant,  and  an  attachment 
issued.  It  was  objected  by  defendant's  counsel  afterwards  that 
articles  insufficient  in  themselves  could  not  be  corroborated  by 
affidavit,  but  it  was  found  that  the  articles  exhibited  by  Lord 
Sidmouth  against  Arthur  Thistlewood  were  supported  by  an 
affidavit  to  verify  Thistlewood's  handwriting,  and  the  objection 
was  not  urged. 

Objection  was  also  taken  to  the  articles  that  exhibitant  did  not 
positively  state  that  he  was  in  bodily  fear,  and  that  the  most  they 
alleged  was  that  exhibitant  apprehended  he  might  be  induced  by 
defendant's  conduct  to  commit  a  breach  of  the  peace.  And  that  that 
was  against  the  constant  course  of  precedent  (3).  The  Court  at 
first  doubted  whether  the  objection  was  not  fatal,  but  afterwards 
they  thought  that  the  defect  in  the  articles  might  be  cured  by  the 
words  of  the  oath  administered  to  exhibitant  in  open  Court  that  he 
did  not  exhibit  them  through  malice,  &c,  but  for  the  preservation 
of  his  life  and  person  from  danger.  It  is  better  to  follow  the 
general  precedent  and  avoid  the  objection. 

It  is  sufficient  if  the  articles  state  an  apprehension  of  bodily 
harm,  should  the  exhibitant  go  to  a  certain  place  to  which  he  has  a 
right  to  go,  such  as  premises  where  the  defendant  carries  on  business 
in  partnership,  although  it  does  not  appear  that,  if  he  refrains 
from  going  there,  he  is  in  any  fear  of  bodily  harm  (4).  So,  too, 
articles  have  been  allowed  to  be  exhibited  where  the  exhibitant  had 
written  a  letter  to  a  young  lady,  a  relative  of  the  defendant,  and 
who  in  consequence  violently  assaulted  the  exhibitant  and  said, 
"  If  you  write  again  I  will  flog  you  within  an  inch  of  your  life," 

(!)  Dalt.  Just.  c.  67,  69  ;  Fitz.  N.  B.  79 ;   1  Hawk.  P.  C.  (8th  ed.)  c.  28,  s.  6. 

'-)  M.  of  Hertford  v.  Stanhope,  12  A.  &  E.  620,  n. 

(3)  Dalt.  269 :  Eitzherbort,  79  (G-.). 

(4    R.  v.  Mallinson,  1  L.  M.  &  P.  619  ;  16  Q.  B.  367 ;  20  L.  J.  M.  C.  33. 
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[E.  246]     and  on  b  subsequent  occasion,  "  Remember  wbat  I  Baid  to  you.     I 
am  determined  to  put  o  stop  to  your  proceedings"  (1). 

This  Court  has  upheld  an  order  made  by  justices  binding  over 
both  the  complainant  and  the  defendant,  which  contained  no 
averment  that  the  defendant  went  in  bodily  fear,  the  justices 
finding  as  a  fact  that  there  was  a  real  danger  of  a  breach  of  the 
peace  on  the  part  of  both  parties  (-'). 

It  is  not  necessary  that  the  statement  should  contain  threats  by 
word  of  mouth,  as  they  may  be  expressed  with  equal  force  by 
looks,  gestures,  and  conduct,  but  in  such  a  case  the  articles  should 
state  that  the  oxhibitant  himself  considered  such  conduct  as 
amounting  to  a  threat,  and  not  leave  it  to  be  inferred  by  the 
Court  (3).  If  a  letter  is  alleged  as  the  ground  of  fear,  the  whole  of 
it  must  be  set  out  (4). 
Statements  by  Statements  of  third  parties  as  to  the  defendant's  conduct  may  be 
introduced  into  the  articles,  but  they  should  also  be  proved  by  the 
parties  making  such  statement,  which  may  be  done  either  in  the 
body  of  the  articles  or  by  separate  affidavits  filed  with  them  (5). 
And  in  like  manner  any  facts  or  circumstances  whatever  tending 
to  support  the  articles  may  be  deposed  to  by  third  parties. 
1 1  vacation.  If  the  cause  of  complaint  arise  in  vacation,  and  the  circumstances 

be  such  as  to  show  that  an  immediate  breach  of  the  peace  is  to  be 
apprehended,  a  judge  will  interfere  by  granting  a  warrant  to  hold 
the  party  offending  to  bail,  to  appear  in  the  next  sittings  to  answer 
all  such  matters  as  may  be  objected  against  him,  and  in  the  mean- 
time to  keep  the  peace  towards  the  complainant  (6). 

The  application  to  a  judge  for  this  purpose  must  be  founded  on 
an  information  of  the  party  seeking  protection,  and.  a  statement  on 
oath  of  the  facts  of  the  case. 

The  applica-         R,  246.   An   application    for  leave  to   exhibit   articles  of   the 
lon'  peace    in    the    King's    Bench   Division,    and   for    an    attachment 

thereon,  shall  be  made  c.r  parte  to  a  Divisional  Court  by  motion 

for  an  order  absolute  in  the  first  instance. 

The  motion  must  be  made  by  counsel  (T). 

')  Ex  parte  Hulse,  21  L.  J.  M.  C.  21. 

-  /.'.  v.  mikins,  (1907  2  X.  B.  380;  70  L.  J.  K.  B.  722. 
(3)  Dunn's  case,  12  A.  &  E.  599;  10  L.  J.  (N.  S.)  M.  C.  29. 
(*)  Ibid. 

/,'.  v.  Stanhope,  note  to  Dunn  s  ease,  12  A.  &  L.  620. 
(6)  This  was  done  in  S.  v.  Stanhope,  by  Abbot,  L.C.J.,  Mich.  Vac.  182-5. 
(')  See  Ex  parte  Fenn,2  D.  P.  C.  527.  ' 
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R.  247.  Upon  the  motion  being  made  the  exhibitant  shall  he 
sworn  or  affirmed  to  the  truth  of  the  articles  by  the  master  in 
Court,  and  the  articles  shall  then  be  handed  in  and  read  by  him. 


[  E.  247  ] 

Exhibitant  to 
be  sworn  to 
articles. 
[  E.  281  ] 


If  the  articles  are  supported  by  separate  affidavits,  such  affidavits 
should  be  entitled  "  Iu  the  High  Court  of  Justice,  King's  Bench 
Division"  only('). 

The  articles,   when  drawn,   are  to  be   engrossed  on-  parchment,   Engrossment 
signed  by  the  exhibitant  at  the  foot,  and  sworn  in  open  Court,  vide  °^  articles. 
infra.     For  form  of  articles,  see  No.  197,  p.  579. 

Formerly  articles  of  the  peace  could  only  be  received  upon  oath, 
but  now,  by  virtue  of  the  Oaths  Act,  1888  (51  &  52  Vict.  c.  46),  and 
the  Commissioners  for  Oaths  Act,  1889  (52  Vict.  c.  10),  s.  7,  they 
may  be  exhibited  ujion  affirmation  by  persons  who  object  to  be 
sworn,  and  who  state  as  the  ground  of  such  objection  either  that 
they  have  no  religious  belief  or  that  the  taking  of  an  oath  is  contrary 
to  their  religious  belief. 

The  following  are  the  forms  of  oaths  and  questions  to  be  put  to 
the  exhibitant  in  the  order  in  which  they  are  named,  viz.,  "  You 
swear  that  you  will  true  answer  make  to  all  such  questions  as  shall 
be  demanded  of  you,  so  help  you  Cod ;  "  then,  "  Is  this  your  name 
and  handwriting?"  "Are  the  contents  of  these,  your  articles, 
true?"  the  articles  having  been  read,  and  the  necessary  answers 
given,  "You  swear  that  you  crave  security  of  the  peace  against 
A.  B.,  not  through  hatred,  malice,  or  ill  will ;  but  merely  for  the 
preservation  of  your  life  and  person  from  danger.  So  help  you  God." 
The  officer  who  administers  the  oath  will  then  add  the  jurat,  and 
if  the  Court  consider  the  articles  show  sufficient  ground  for  holding 
the  defendant  to  bail,  they  will  order  an  attachment  to  issue  accord- 
ingly (which  is  the  usual  process  for  bringing  in  the  defendant  to 
give  security  upon  the  articles).  The  order  must  be  drawn  up  at 
the  Crown  Office  on  payment  of  a  fee  of  11.,  by  adhesive  stamp. 

The  old  practice  was  not  to  fix  the  amount  of  bail  or  the  terms 
of  the  recognizance  until  the  defendant  was  brought  into  Court 
under  the  attachment ;  but  where  the  articles  are  received  against 
a  party  residing  at  a  distance,  it  has  been  laid  down  as  a  rule  that 
they  may  be  fixed  by  the  Court  on  granting  the  attachment  with 
liberty  for  the  defendant  to  give  the  bail  before  any  justice  or 
justices  of  the  peace  in  the  county  where  he  or  she  resides,  such 
terms  to  be  endorsed  on  the  attachment  (2),  and  this  practice  has 
been  adhered  to  in  some  later  cases  (3). 

This  course,  however,  gives  rise  to  the  objection  that  the  amount 
and  terms  of  the  recognizance  to  be  given  are  fixed  without  hearing 
the  defendant.  But  should  he  be  dissatisfied  with  the  terms  indorsed 
on  the  attachment,  he  may  refuse  to  comply  with  them,  in  which 
case  he  would  have  to  be  brought  into  Court  in  execution  of  the 
writ,  and  may  then,  it  would  seem,  have  an  opportunity  of  being 
heard  (4). 

(!)  IL  v.  Jones,  1  Str.  704  ;  Sevan  v.  Bevan,  3  T.  R.  601  ;  King  v.  Cole,  6  T.  E.  642. 
R.  6,  p.  11. 

f2)  R.  v.  Bowmaster  end  another,  2  Burr.  1039  ;   1  W.  Black.  233. 

(a)  it',  v.  Mallinson,  1  L.  M.  &  P.  019  ;  16  Q.  B.  367  ;  20  L.  J.  M.  C.  33. 

(4)  Ibid. 
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R.  248.  Tho  writ  of  attachment  shall  be  issued  from  the  Crown 
Office,  and  may  be  directed  to  the  sheriff  of  any  county  in  which 
the  defendant   may  he  found,  and  shall  be  made  returnable  on  a 


[  Rr.  248— 
"    251] 


[ R.  282  ] 


Sin  rill  may 
hold  to  bail. 


Order  to 
return  writ. 


day  certain. 

The  writ  is  to  bo  prepared  by  the  solicitor  according-  to  Form 
No.  196,  p.  578,  and  then  lodged  at  the  office  of  the  under-sheriff  of 
the  county  to  which  it  is  directed,  and  an  otlLcer  instructed  to 
execute  it. 

Upon  the  defendant  being  taken,  the  sheriff  may  take  bail  in  the 
terms  mentioned  in  the  body  of  the  writ,  but  if  tho  defendant  do 
not  find  such  bail  ho  must  remain  in  custody  until  tho  return  of  the 
writ.  This,  of  course,  does  not  apply  where  the  defendant  gives 
bail  before  a  magistrate  as  before  mentioned. 

After  the  return  day  of  the  writ,  if  it  be  not  then  returned,  the 
prosecutor  may  obtain  from  the  Crown  Office  an  order  of  course  to 
return  it  (Er.  214,  23:3,  pp.  304,  326). 


Return.  E-.  249.  On  a  return  of  non  est  inventus  the  subsequent  pro- 

[  R.  284  ]     ceedings  shall  be  the  same  as  provided  by  the  rules  on  attachment 
for  contempt  up  to  capture. 

For  the  practice  on  attachment  for  contempt,  see  ante,  p.  351. 


Security  for 
the  peace. 

[  R.  286  ] 

Proceedings 
on  motion. 

[  R.  287  ] 


On  the  sheriffs    bringing  in  the  body    counsel  may 
move  that  the  defendant  be  ordered  to  find  security  for  the  peace. 

R.  251.  On  the  motion  for  security  the  articles  must  be  read  in 
the  presence  of  the  defendant  in  Court  (v),  and  the  defendant  may 
file  affidavits  in  mitigation,  and  be  heard  by  himself  or  counsel 
upon  them,  or  upon  the  articles,  but  may  not  contradict  the  truth 
of  the  matters  stated  in  the  articles. 

The  binding  over  a  person  against  whom  articles  of  the  peace  are 
exhibited  is  not  in  the  nature  of  a  punishment,  but  is  to  prevent  the 
apprehended  danger  of  a  breach  of  the  peace  being  committed  (2), 
and  therefore  only  matters  in  mitigation  or  explanation  of  the  cir- 
cumstances stated  in  the  articles  with  a  view  to  reduce  the  amount 
of  bail(3),  or  objections  to  the  sufficiency  of  the  articles  (4),  may  be 
urged.  The  prosecutor  cannot  be  called  upon  to  show  cause  why 
the  articles  should  not  be  discharged,  Mallinson's  case  (5) ;  the 
proper  remedy,  if  the  matters  stated  be  not  true,  being  an  indict- 
ment for  perjury. 

(')  See  Dennis  v.  Lane,  6  Mod.  132. 

Lort  v.  Eutton,  45  L.  J.  M.  C.  95. 
(/)  E.  v.  Voherty,  13  East,  171  ;  Lord  Vane's  ease,  ib.  n.  (a) ;  2  Str.  1202. 
[*)    Bunn'i    ease,    12    A.    &    E.    599;     10    L.    J.    M.    C.    29;     Lort   v.    Eutton, 
15  L.J.  M.  C.  95. 

1  L.  M.  &  P.  619  :   16  Q.  B.  367  ;  20  L.  J.  M.  C.  23. 
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Affidavits  used  after  the  issue  of  the  writ  of  attachment  should     [  Bx.  251— 
be  entitled  "  In  the  High  Court  of  Justice,  King's  Bench  Division, 
The  King  v.  A.  B."  _       <        _       Title  of 

Although  in  general  the  Court  will  not  in  this  proceeding  inquire  affidavits  after 
into  the  truth  of  the  articles,  yet  there  have  been  instances  in  which  attachment, 
on    application  to   the   Court   to  enforce   the   process,    the    articles 
appearing  from  the  corroborated  affidavits  of  the  defendant  to  have 
been   a   malicious,  voluntary,    and    gross   perjury,   the   Court   have 
refused  the  application,  and  committed  the  offender  ('). 

R.  252.  The  amount  and  conditions  of  the  recognizance  and  The  recogni- 
period  during  which  the  security  shall  extend  must  be  settled  by 
the  Court  itself,  and  if  the  defendant  is  unable  to  find  bail  the      [  R-  288  ] 
prosecutor  must  draw  up  an  order  for  his  committal  to  prison  until 
he  finds  the  required  bail. 

The  amount  and  conditions  of  the  recognizance  and  period 
during  which  the  security  shall  extend  are  fixed  at  the  discretion 
of  the  Court  after  hearing  the  articles  read  and  whatever  may  be 
urged  by  or  on  behalf  of  the  defendant  in  mitigation.  If  the 
defendant  then  find  security  to  the  satisfaction  of  the  Court  he  is 
at  once  discharged,  but  if  not  then  prepared  with  bail  he  may  enter 
into  such  recognizance  as  is  required  from  himself  personally  and 
he  will  be  committed.  The  prosecutor  must  draw  up  an  order  for 
his  committal  to  prison  until  he  finds  the  required  bail(-). 

The   space   of   time   during  which  security  for   the  peace  shall  Period  during 
extend  is  entirely  in  the  discretion  of  the  Court  (E.  288).      After  ^*security 
it  has  been  given  tlie  Court  may  shorten  the  period  if  they  see 
occasion,  but  it  seems  that  without  fresh  facts  they  cannot  enlarge 
or  require  a  renewal  of  the  security  for  a  further  period  (:''). 

For  form  of  recognizance,  see  No.  198,  p.  580. 


extends. 


R.   253.  Upon   finding   the   required   bail   the    defendant,  on  Discharge  on 
application  on  his  behalf    at    the   Crown    Office,   may  obtain  an  ve('°Snvza'Ilce- 

r  R    280  ] 

order    to    bring  up  the  defendant  either   before   the  Court  or  a      L 
judge  at  Chambers  to  enter  into  the  recognizance  and  obtain  his 
discharge. 

After  the  recognizance  has  been  given  it  must  be  filed  at  the  Filing  recog- 
Crown  Office  (E.  112,  p.  289).  nizance. 

The  recognizance  may  be  forfeited  by  any  actual  violence  to  the  How  for- 
exhibitant  (4),  but  not  by  mere  words  (5).     Such  forfeiture  may  be  feited,  &c. 

(!)  R.  v.  Parnell,  2  Burr.  806  ;   R.  v.  Mackenzie,  3  Burr.  1922. 

(2)  The  16  &  17  Vict.  c.  3U,  s.  3,  provides  where  any  person  is  committed  to 
prison  by  a  justice  of  the  peace  on  account  of  not  finding  sureties  to  keep  the 
peace,  he  shall  not  be  detained  under  such  commitment  for  more  than  twelve 
calendar  months  from  the  time  of  such  commitment,  but  there  is  no  similar  provision 
with  regard  to  such  commitments  by  the  King's  Bench  Division. 

(:i)   R.  v.  Bowes,  1  T.  E,  696. 

(4)  1  Hawk.  c.  28,  8.  20,  8th  ed. 

(5)  Ibid.  s.  22. 
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ARTICLES  OF  THE  PEACE. 


[  Rr.  253— 
255] 

Discharging 
recognizance. 


enforced   by   motion   to    estreal    the   recognizance   undor    E.    115, 
p.  290. 

It  is  considered  unnecessary  now  to  move  to  discharge  the 
recognizances  when  the  time  Eor  which  they  were  given  has  lapsed, 
as  they  cannot  bo  estreated  without  an  order  of  the  Court 
K.  113,  p.  289),  and  notice  first  given  to  the  parties  by  whom  the 
recognizance  lias  been  given  (R.  115,  p.  290).  But  when  the 
necessity  for  the  recognizance  expires  or  the  defendant  die8(')or 
upon  other  satisfactory  grounds,  the  Court  may,  upon  motion, 
discharge  the  recognizance. 


Certiorari. 


[  R.  290  ] 


Removal 
from  assizes 
or  sessions. 


R.  254.  To  remove  articles  of  the  peace  originally  exhibited 
at  the  assizes,  or  sessions  of  the  peace,  in  order  that  an  attachment 
may  be  issued  upon  them,  an  order  for  a  writ  of  certiorari  as  of 
course  may  be  obtained  by  the  prosecutor  on  application  at  tho 
Crown  Office. 

Articles  of  the  peace  originally  exhibited  at  the  assizes  or  ses- 
sions of  the  peace  may  be  removed  into  the  Icing's  Bench  at  the 
instance  of  the  prosecutor  by  writ  of  certiorari,  in  order  that  an 
attachment  may  be  issued  upon  them  ;  or  they  may  be  removed  by 
the  defendant  for  sufficient  cause  even  after  he  has  been  committed 
or  held  to  bail  upon  them  in  order  that  their  sufficiency  may  be 
examined  into  by  the  Court,  and  if  found  insufficient  the  Court  will 
quash  the  articles  and  discharge  the  defendant  or  his  recogniz- 
ance (") ;  but  the  King's  Bench  Division  will  not  interfere  to  reduce 
the  amount  of  security  which  the  magistrates  may  have  required 
a  defendant  to  give  where  there  is  sufficient  ground  for  holding  the 
defendant  to  bail  to  keep  the  peace  (3). 


By  the 
defendant. 


[ R.  291  ] 


R.  255.  An  application  on  behalf  of  a  defendant  for  a  writ 
of  certiorari  to  remove  articles  of  the  peace  originally  exhibited  at 
the  assizes,  or  sessions  of  the  peace,  to  quash  the  articles,  and  if  the 
defendant  be  in  custody  for  a  writ  of  habeas  corpus  to  bring  up  and 
discharge  him,  or  his  recognizance  shall  be  made  to  a  Divisional 
Court  by  motion  for  an  order  nisi. 

An  application  under  this  Rule  must  be  made  upon  motion  of 
counsel  upon  affidavits  entitled  only  "In  the  High  Court  of  Justice, 
King's  Bench  Divison,"  stating  facts  to  induce  the  Court  or  judge 
to  entertain  the  motion,  pointing  out  the  alleged  insufficiency,  and 
stating  that  a  question  will  arise  whether  they  bo  sufficient  or  not 
in  law  to  hold  the  defendant  to  bail  to  keep  the  peace. 


(>)  1  Hawk.  c.  28,  s.  17,  8th  ed. 

(2)  Dunns  rase,  12  A.  &  E.  599  ;    10  L.  J.  M.  C.  29. 

(:i)  R.  v.  Hollowwy,  2  D.  P.  C.  525  :    /,'.  v.  Tregarthen,  5   B.  &  Ad.  07b  :    s.  P.,  2 
N.  &  M.  379. 
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R.  256.  On  the  argument  of  the  order  the  Court  will  either      [ R-  256  ] 
discharge  the  defendant  and  his  recognizance  or  commit  him  to  Proceedings 
prison  until  he  find  the  required  bail,  as  if  the  articles  had  been  °rJument 
originally  exhibited  in  the  King's  Bench  Division.  [  r.  292  ] 

The  Court  will  sometimes,  if  the  defendant  lives  at  a  distance  or  Discharge 
is  too  poor  to  bear  the  expense,  or  for  any  other  satisfactory  reason,  without  being 
on  making  the  order  absolute  direct   that   the  defendant  be  dis-  brought  up. 
charged  out  of  custody  without  being  brought  up  ('). 

In  Ashlon' s  case ('),  the  articles  were  exhibited  at  sessions,  and 
the  defendant  ordered  to  find  security  of  the  peace  for  six  months. 
The  defendant  was  taken  on  a  warrant  granted  by  two  justices  and 
committed  for  non-compliance  with  the  order.  The  articles  and 
orders  were  removed  by  certiorari  and  a  rule  nisi  was  granted  for 
a  habeas  corpus,  on  making  which  absolute  the  Court  ordered  the 
defendant  to  be  discharged  out  of  custody  without  his  being  brought 
up,  because  as  the  order  of  sessions  did  not  direct  that  the  defendant 
should  be  committed  on  failing  to  find  sureties,  the  justices  had  no 
power  to  imprison  him. 

The  writ  of  certiorari  (Form  No.  1,  p.  501,  may  be  adapted),  and 
the  habeas  corpus  (Form  No.  176,  p.  570),  must  be  prepared  by 
the  solicitor  and  issued  at  the  Crown  Office.  The  fees  for  issuing 
are  5s.  each  on  impressed  pra3cipes.  The  certiorari  must  be  lodged 
with  the  clerk  of  the  Court  to  which  it  is  directed,  and  the  habeas 
corpus  lodged  with  the  gaoler  of  the  prison  where  the  defendant  is 
confined. 


(')  See  In  re  Ashton  and  another,  7  Q.  B.  169  ;  9  Jur.  727  ;  14  L.  J.  M.  C.  99. 
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PROCEEDINGS  BY  OR  AGAINST  PAUPERS. 


[  Rr.  257, 
258] 


Paupers. 
[  New.  ] 


(Rules  257,  258. 1 

R.  257.  Any  person  may  be  admitted  to  prosecute  or  defend 
any  proceeding's  on  the  Crown  side  as  a  pauper  on  proof  that  he 
is  not  worth  'Jo/.,  his  wearing  apparel  only  excepted. 

This  Rule  sets  at  rest  whatever  doubt  may  have  been  occasioned 
by  the  decision  in  Mulleneisen  v.  Coulson  (J),  which  decided  that  no 
order  conld  be  made  admitting-  a  party  to  proceed  on  the  Crown 
side  as  a  pauper.  But  from  very  early  times  defendants  to  indict- 
ments and  informations  have  been  admitted  to  proceed  as  paupers  (2), 
and  that  even  where  the  indictment  was  removed  by  the  defendant 
himself  (3)  under  special  circumstances :  also  the  same  privilege  was 
extended  to  prosecutors  (4). 


Application 
of  Ord.  XVI. 


Application. 


R.  258.  The  provisions  of  Ord.  XVI.  of  the  Rules  of  the 
Supreme  Court,  1883,  Rr.  23  to  31,  as  far  as  the  same  may  be 
applicable,  shall  apply  to  any  proceedings  under  the  foregoing 
Rule,  provided  nevertheless  that  no  person  shall  be  allowed  to 
prosecute  any  proceedings  on  the  Crown  side  as  a  pauper  unless  a 
counsel  and  solicitor  shall  have  been  assigned  him. 

The  application  may  be  made  either  to  the  Court  or  judge  in 
Chambers,  but  usually  to  the  latter  (■"').  It  must  be  supported  with  an 
affidavit  entitled:  "In  the  High  Court  of  Justice,  King's  Bench 
Division"  and  in  the  cause,  stating  that  the  party  is  not  worth  '2'>/.y  his 
wearing  apparel  only  excepted.  When  the  application  is  for  leave  I  <  > 
prosecute  proceedings  on  the  Crown  side,  a  case  must  be  laid  before 
counsel  for  his  opinion  as  to  whether  there  is  reasonable  grounds 
for  proceeding  (°),  and  in  addition  to  the  affidavit  as  to  means  there 
must  be  an  affidavit  by  the  party  or  his  solicitor  that  the  case  con- 
tains a  full  and  true  statement  of  the  material  facts  to  the  best   of 

(!)  (1888)  21  Q,.  B.  D.  3. 

(2)  Vin.  Abr.  Pauper  (B.)  ;  Com.  Dig.  Forma  Pauperis,  Tidd's  Now  Pr.  64  ;    l:.  v. 
Wright,  2  Str.  10H  ;  R.  v.  Morgan,  ib.  1214;   R.  \ .  Page,  1  D.  P.  C.  507. 

(3)  It.  \.  Nicholson,  8  D.  P.  C.  489. 

(*)  See  U.  v.  Wilkins  and  others,  1  Dowl.  -536. 

(5)  In  criminal  matters  or  when  the  liberty  of  the  subject  is  concerned  and  in 
prohibition  a  master  has  no  jurisdiction. 
(«)  Ord.  XVI.  r.  23,  infra. 
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his  knowledge  and  belief  ('),  but  when  the  application  is  on  behalf      [  E.  258  ] 

of  a  respondent  it  is  not  necessary  to  obtain  the  opinion  of  counsel  (-).   

The  case  and  opinion  of  counsel  thereon  should  be  made  an  exhibit 
to  the  affidavit.  The  various  forms  in  Chitty's  Forms,  592-5,  may 
readily  be  adapted  to  cases  on  the  Crown  side. 

Formerly  it  was  necessary  to  present  a  petition  praying  for  leave 
addressed  to  the  Lord  Chief  Justice,  but  that  is  no  longer  required ; 
the  order  may  now  be  obtained  in  the  same  manner  as  any  other 
order  on  the  Crown  side  in  Chambers. 

The  order  when  granted  must  be  drawn  up  at  the  Crown  Office 
without  any  fee,  and  the  pauper  must  produce  it  whenever  he 
requires  anything  relating  to  the  case  to  be  done  without  payment 
of  the  accustomed  fee.  A  pauper  having  once  obtained  leave  to  Court  of 
proceed  may  appeal  to  the  Court  of  Appeal  in  cases  Avhere  there  is  Appeal, 
a  right  of  appeal  without  further  leave  from  the  Court  of  Appeal  (;i). 
When  a  party  has  not  proceeded  in  the  Court  below  in  forma 
pauperis,  the  application  for  leave  to  appeal  as  a  pauper  must  be 
made  in  the  Court  of  Appeal  (4). 

It  should  be  noted  that  unlike  the  practice  with  regard  to  other 
proceedings  in  the  High  Court  it  is  requisite  on  the  Crown  side  to 
have  a  counsel  and  solicitor  assigned. 

It  should  also  be  noted  that  the  mere  fact  that  a  proceeding  is 
entered  in  the  Crown  paper  does  not  necessarily  constitute  it  a 
proceeding  on  the  Crown  side  (5). 

For  the  requisite  forms,  see  Chitty's  K.  B.  Forms,  13th  ed.  p.  592. 


E.  S.  C.  Ord.  XVI. 

23.  A  person  desirous  of  suing  as  a  pauper  shall  lay  a  case  before  Case  to  be 
counsel  for  his  opinion  whether  or  not  he  has  reasonable  grounds  laicl  before 
for  proceeding.  counseL 

24.  No  person  shall  be  permitted  to  sue  as  a  pauper  unless  the  Affidavit  as 
case  laid  before  counsel  for  his  opinion,  and  his  opinion  thereon,  to  trut^  °f 
with  an  affidavit  of  the  party  or  his  solicitor,  that  the  case  contains  case' 

a  full  and  true  statement  of  all  the  material  facts  to  the  best  of  his 
knowledge  and  belief,  shall  be  produced  before  the  Court  or  judge 
or  proper  officer  to  whom  the  application  is  made,  and  no  fee  shall 
be  payable  by  a  pauper  to  his  counsel  or  solicitor. 

25.  A  person  admitted  to  sue  or  defend  as  a  pauper  shall  not  be  Court  fees, 
liable  to  any  court  fee. 

26.  "Where  a  person  is  admitted  to  sue  or  defend  as  a  pauper,   Counsel  and 
the  Court  or  a  judge  may,  if  necessary,  assign  a  counsel  or  solicitor,  solicitor  to  be 
or  both,  to  assist  him,  and  a  counsel  or  solicitor  so  assigned  shall  not  assloncd- 

be  at  liberty  to  refuse  his  assistance  unless  he  satisfies  the  Court  or 
judge  that  he  has  some  good  reason  for  refusing. 

(')  Ord.  XVI.  r.  24,  infra. 

(2)  Sandford  v.  George  Clarke,  Ltd.,  (1907)  1  K.  B.  181. 

(3)  Drennan  v.  Andrew,  L.  R.  1  Ch.  300. 

(*)  Ex  parte  Goldberg,  (1893)  1  Q.  B.  417  ;  G2  L.  J.  Q.  B.  127  ;  68  L.  T.  142. 
(5)  See  Clements  v.  L.  #  X.  II'.  Rail.  Co.,  (1894)  2  Q.  B.  482. 
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TIME — AMENDMENT. 


[  Rr.  258  — 
260] 

No  fees  to  be 
talon  from. 


I  >ispauper- 


Notice  of 
motion,  how 
to  be  signed. 


Duty  of 

solicit  >r. 


Costs. 


27.  Whilst  a  person  sues  or  defends  as  a  pauper  no  person  shall 
take  or  agree  to  take,  or  seels  to  obtain  from  him  any  fee,  profit,  or 

reward  for  the  conduct  of  his  business  in  the  Court,  and  any  person 
who  tak<  es  to  take,  or  seeks  to  obtain  any  such  fee,  profit, 

or  reward  shall  be  guilty  of  a  contempt  of  Court. 

28.  [f  any  person  admitted  to  sue  or  defend  as  a  pauper  gives  or 
agrees  to  give  any  such  fee,  profit,  or  reward,  he  shall  be  forthwith 

dispaupered,  and  shall  not   l>e  afterwards   admitted  again  in  the 
same  cause  to  sue  or  defend  as  a  pauper. 

29.  No  notice  of  motion  shall  be  served  or  summons  issued  and 
no  petition  shall  be  presented  on  behalf  of  any  person  admitted  to 
sue  or  defend  as  a  pauper  except  for  the  discharge  of  his  solicitor 
unless  it  is  signed  by  bis  solicitor. 

30.  It  shall  be  the  duly  of  the  solicitor  assigned  to  a  person 
admitted  to  sue  or  defend  as  a  pauper  to  take  care  that  no  notice 
is  served,  or  summons  issued,  or  petition  presented,  without  good 
cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend 
as  a  pauper  shall,  unless  the  Court  or  a  judge  shall  otherwise 
direct,  be  taxed  as  in  other  cases. 


Application  of 
Ord.  LXIV. 

[ R.  293  ] 


TIME. 

R.  259.  Ord.  LXIV.  of  the  Eules  of  the  Supreme  Court,  1883 
(Time),  shall,  as  far  as  it  is  applicable,  apply  to  all  proceedings  on 
the  Crown  side. 

Ord.  LXIV.  is  printed  in  Appendix,  p.  490. 


AMENDMENT. 

Application  of      R.  260.  Ord.  2QLVIII.  of  the  Eules  of  the  Supreme  Court, 
Ord. XXVIII.  28,s3  (Amendment),  shall,  as  far  as  it  is  applicable,  apply  to  all 
J     civil  proceedings  on  the  Crown  side. 

Ord.  XXVIII.  is  printed  in  Appendix,  p.  465. 


a89 

COSTS. 
R.  261.  Ord.  LXV.  of  the  Rules  of  the  Supreme  Court,  1883      [R.  281  ] 

(Costs),  shall,  as  far  as  it  is   applicable,   apply  to   all  civil  pro-  Application  of 
ceedings  on  the  Crown  side.  0rd-  LXV. 

[ R-  300  ] 
So  much,  of  Ord.  LXV.  as  it  is  considered  can  have  any  application 

to  civil  proceedings  on  the  Crown  side  is  printed  in  Appendix,  p.  491. 

In  criminal  prosecutions  by  indictment  or  information  there  is  no  Costs, 
general  provision  for  costs,  and  they  can  only  be  awarded  in  ac- 
cordance with  the  provisions  of  particular  statutes  (')  for  at  common 
law  costs  are  the  creatures  of  statute  only  (2).  With  regard  to  other 
proceedings  on  the  Crown  side,  whether  criminal  or  civil,  it  has  been 
decided  where  no  special  statutory  provision  exists,  and  irrespective 
of  the  Judicature  Act,  1894,  that  v^herever  in  any  kind  of  pro- 
ceeding there  was  a  jurisdiction  to  give  costs  in  any  of  the  Courts, 
the  jurisdiction  of  which  has  been  transferred  by  the  Judicature 
Act  to  the  High  Court,  costs  may  be  awarded  (3).  On  the  same 
principle  and  following  that  case  it  has  been  held  that  costs  may  be 
awarded  in  proceedings  by  habeas  corpus  (4).  It  has  recently  been 
decided  by  the  Court  of  Appeal  that  the  same  consideration  equally 
applies  in  the  case  of  a  writ  of  certiorari  (5),  that  Court  refusing  to 
follow  a  previous  decision  of  the  same  Court  to  the  contrary  effect (G). 

The  Court  has  an  inherent  jurisdiction  to  order  a  person  who  On  dismissal, 
wrongly  puts  it  in  motion  to  pay  the  costs  of  his  application,  not- 
withstanding the  want  of  legislation  ("),  and  on  this  principle  the 
Court  has  always  exercised  a  power  of  discharging  with  costs  any 
rule  nisi  whether  for  a  criminal  information  or  a  writ  of  certiorari 
or  any  other  rule  to  show  cause.  And  although  the  Court  may  not 
have  jurisdiction  over  the  subject-matter,  they  may  still  dismiss  the 
case  with  costs  (8). 

The  old  doctrine  of  the  common  law  that  the  Crown  neither  Crown, 
receives  nor  pays  costs  is  still  in  existence  (9)  unless  specially  named 
by  an  Act  of  Parliament,  or  unless  there  is  a  necessary  implication 
to  be  drawn  from  the  provisions  of  the  Act,  or  from  the  legislation 
on  the  subject,  but  the  doctrine  does  not  apply  merely  because  the 
Treasury  solicitor  has  been  directed  to  appear  by  the  Crown  for  a 
subject  in  a  matter  in  which  the  Crown  is  interested  (10). 

(l)  For  instances,  see  ante,  p.  134. 

{"■)  See  Garnett  v.  Bradley,  3  A.  C.  944,  H.  L. ;  48  L.  J.  Ex.  186. 

(3)  R.  v.  County  of  London  Justices,  (1894)  1  Q.  B.  453  ;  9  R.  14  ;  63  L.  J.  Q.  B.  148  ; 
69  L.  T.  682.  On  mandamus  jurisdiction  existed  by  virtue  of  1  Will.  IV.  c.  21,  s.  6, 
•which  is  now  repealed. 

(4)  R.  v.  Jones,  (1894)  2  Q.  B.  382  ;   10  R.  287  ;  63  L.  J.  Q.  B.  656  ;  70  L.  T.  845. 

(5)  R.  v.  Woodhouse,  (1906)  2  K.  B.  501  ;  75  L.  J.  K.  B.  745  ;  95  L.  T.  367—399. 
(G)   London  Count)/  Council  v.  Churchwardens,  §c.  of  West  Ham,  (1892)  2  Q.  B.  173  ; 

61  L.  J.  M.  C.  210  ;  67  L.  T.  363. 

(7)  Re  Bombay  Civil  Fund  Act,  1882,  Ex  parte  Pringle,  60  L.  T.  796. 

(8)  L.  #  N.  W.  Joint  Committee  v.  Inett,  2  Q.  B.  D.  284 ;  46  L.  J.  M.  C.  237 ; 
Croivther  v.  Boult,  13  Q.  B.  D.  680  ;  32  W.  R.  150 ;  49  J.  P.  135  ;  but  tbere  is  an 
obiter  dictum  of  Lord  Halsbury,  C,  in  Bell  Cox  v.  Hakes,  15  A.  C.  at  p.  521,  to  the 
contrary. 

(9)  R".  v.  Archbishop  of  Canterbury  (No.  2),  (1902)  2  K.  B.  503  ;  71  L,  J.  K.  B.  932  ; 
86  L.  T.  450  ;  and  see  Johnson  v.  JR.,  (1904)  A.  C.  817  ;  73  L.  J.  P.  C.  113  ;  91  L.  T. 
234  :  Thomas  v.  Pritchard,  (1903)  1  K.  B.  209  ;  72  L.  J.  K.  B.  23. 

(10)  R.  v.  Archbishop  of  Canterbury,  (1903)  1  K.  B.  289;  72  L.  J.  K.  B.  188; 
88  L.  T.  150. 

S.M.  C  C 
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COSTS. 


[Er.  262-        R.  262.  Ord.  LXAr.  of  the  Rules  of  tlie  Supreme  Court,  1883 
(Costs),  special  and  general  regulations,  If.  '27,  .shall,  as  far  as  it  is 


Application  of  applicable,  apply  to  all  criminal  proceedings  on  the  Crown  side. 

r.  27. 

[ R.  301  ] 


Application  of 
Ord.  LXVI. 

[  R.  302  ] 


NOTICES. 

R.  263.  Ord.  LXVI.  of  the  Rules  of  the  Supreme  Court, 
1883  (Notices),  shall,  as  far  as  it  is  applicable,  apply  to  all  civil 
proceedings  on  the  Crown  side. 

Ord.  LXVI.  is  printed  in  Appendix,  p.  -1!)  I. 


NON-COMPLIANCE. 

Application  of       R.  264.  Ord.  LXX.  of  the  Rules  of  the  Supreme  Court,  1883 
Ord.  L^-       (Effect  of  Non-compliance),  shall,  as  far  as  it  is  applicable,  apply 
to  all  proceedings  on  the  Crown  side,  civil  or  criminal. 
Ord.  LXX.  is  printed  in  Appendix,  p.  496. 


Orders  to  be 
drawn  up  at 
Crown  Office. 
[  R.  304  ] 


APPLICATIONS  AT  CHAMBERS. 

R.  265.  In  every  proceeding,  civil  or  criminal,  on  the  Crown 
side  at  Chambers,  the  summons  shall  be  issued  from  and  the  order 
drawn  up  at  the  Crown  Office. 


Summonses  R.  266.  No  summons  to  show  cause  before  a  judge  at  Chambers 

Usaed  without  sna^  ^e  issue(l  in  the  following  matters  without  the  leave  of  a 
leave.  judge  upon  an  ex  parte  application: — 


[  R.  305  ] 


(a)  For  a  writ  of  mandamus. 

(b)  For  a  writ  of  certiorari. 

(c)  For  a  writ  of  habeas  corpus. 

(d)  For  a  writ  of  prohibition. 

(e)  For  bail  in  felony. 

(f)  To  a  coroner  to  hold  an  inquest. 


Appeal. 


[  New.  ] 


R.  267.  In  every  case  on  the  Crown  side  in  which  an  appeal 
lies  from  a  judge  at  Chambers  to  a  Divisional  Court,  the  appeal 
shall  be  by  motion  and  shall  bo  made  within  eight  days  after  the 
decision  appealed  against,  or  if  no  Court  to  which  such  appeal  can 
be  made  shall  sit  within  such  eight  days,  then  on  the  first  day  on 
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which  any  such  Court  may  be  sitting  after  the  expiration  of  such     [  Br.  267— 
eight  days.  

No  appeal  lies  from  a  judge  in  Chambers  in  any  criminal 
matter  ('). 

An  appeal  lies  to  a  Divisional  Court  from  a  judge,  in  a  civil 
proceeding  on  the  Crown  side,  not  being  a  matter  of  practice  or 
procedure,  with  some  exceptions,  as  to  which  see  post,  p.  482.  In 
interlocutory  proceedings  no  appeal  lies  without  the  leave  of  the 
judge  or  the  Court  of  Appeal  (Ibid.). 

Where  an  Act  of  Parliament  gives  a  special  jurisdiction  to  the 
High  Court,  which  may  be  exercised  either  by  the  Court  or  a  judge 
in  Chambers,  if  an  application  be  made  to  a  judge  in  the  first 
instance,  no  appeal  lies  from  his  decision  to  a  Divisional  Court  (2). 

INTERPRETATION  CLAUSE. 

R.  268.  In  these  Rules,  unless  repugnant  to  the  context,  the  Interpreta- 
singular  number  shall  include  the  plural,  and  the  plural  number 
shall  include  the  singular. 

"  Crown  side "   means   the   Crown   side   of   the   King's   Bench 
Division. 

"  Crown  Office  "   means  the  Crown  Office  Department  of  the      [  R.  306  j 
Central  Office  of  the  Supreme  Court. 

"  Judge  at  Chambers  "    shall  include  a  judge  at  Chambers  in 
London  and  elsewhere. 

"  Judgment  "  shall  include  order  and  conviction. 

See  also  s.  100  of  Judicature  Act,  1873,  and  Interpretation  Act. 


FORMS. 

R.  269.  The  forms  in  the  Appendix  when  applicable,  and 
where  not  applicable  forms  of  the  like  character  as  near  as  may 
be,  shall  be  used  in  all  proceedings  on  the  Crown  side  (3). 

By  s.  100   of  Judicature  Act,    1873,   "Rules  of  Court"   include 
forms. 

(')  In  re  JPulbrook,  (1892)  1  Q.  B.  86  ;  61  L.  J.  M.  C.  91 ;  56  J.  P.  293. 

(2)  In  re  Housing  of  the  Working  Classes  Act,  1890,  Ex  parte  Stevenson,  (1892) 
1  Q.  B.  394. 

(3)  These  Rules  are  dated  11  July,  1906. 
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INQUISITIONS. 

Inquisitions  by  Coroners, 

Coroners.  The  jurisdiction  of  the  High  Court  in  relation  to  inquisitions 

taken  before  coroners  is  dealt  with  under  the  title  "  Certiorari  to 
remove  Coroners'  Inquisitions,  $*c.,"  and  therefore  will  not  be 
further  referred  to  here. 


Inquisitions 
of  escheat. 


Quashing. 
Traverse. 


Inquisition*  of  Escheat. 

Inquisitions  of  escheat  taken  under  the  provisions  of  the  Escheat 
(Procedure)  Act,  1887  (50  &  51  Vict.  c.  53),  are,  by  virtue  of 
r.  13  of  the  Escheat  Procedure  Pules,  1889  (r),  now  filed  in  the 
Crown  Office. 

It  therefore  becomes  necessary  to  refer  to  the  proceedings  which 
may  be  taken  thereon  subsequent  to  the  filing. 

The  jurisdiction  of  the  old  Court  of  Chancery  in  these  matters 
was  under  the  common  law  and  not  under  the  equitable  juris- 
diction of  the  Court  (2),  but  qucere  whether  now  the  Chancery 
Division  has  any  exclusive  jurisdiction  over  them.  It  would 
seem  not. 

The  Court  has  power  to  quash  inquisitions  of  escheat  (3). 

Any  person  claiming  or  setting  up  any  title  to  the  real  estate 
or  interest  therein,  which  is  the  subject  matter  of  the  inquest, 
whether  upon  a  first  inquest  or  upon  an  inquest  held  under  a 
melius  inquirendum,  may  traverse  or  object  thereto  in  such 
manner  as  may  be  from  time  to  time  directed  by  the  Rules  of 
the  Supreme  Court  (E.  P.  Rules,  1889,  r.  16).  No  such  rules 
have,  however,  as  yet  been  made. 

Before  the  above  rule  it  was  necessary  to  obtain  leave  to  traverse 


(')  These  rules  are  made  by  the  Lord  Chancellor  by  virtue  of  s.  2  of  the  above 
Act,  and  are  set  out  in  the  Appendix,  post,  p.  632. 

(2)  In  re  Ann  Parry,  L.  R.  2  Eq.  96. 

(3)  Ibid,  at  p.  97. 
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the  inquisition  from  the  Lord  Chancellor  or  other  judge  in 
Chancery  upon  a  petition  (!). 

These  proceedings  being  formerly  on  the  common  law  side  of 
the  Court  of  Chancery,  the  statutes  as  to  pleadings,  i.e.,  the  statute 
4  &  5  Anne,  c.  16  (2),  and  the  Common  Law  Procedure  Acts,  do 
not  apply,  and  the  pleadings  are  such  as  they  were  at  common  law 
before  the  passing  of  the  Common  Law  Procedure  Act. 

At  common  law  there  was  no  mysterious  distinction  between 
pleadings  in  various  proceedings ;  the  same  principles  governed 
them  all.  If  any  difference  did  exist,  it  was  owing  to  the  Crown's 
prerogative  rights  and  analogous  matters  (3). 

The  only  existing  provisions  regulating  the  procedure  are  to  be 
found  in  ss.  30  and  31  of  the  Petty  Bag  Office  Amendment 
Act,  1849  (4),  the  rules  under  the  Judicature  Acts  not  dealing 
with  escheats. 

Sect.  30  provides  for  the  filing  of  the  traverse.  It  must  be 
signed  by  counsel  and  then  a  copy  delivered  to  the  opposite 
party. 

Sect.  31  provides  that  the  subsequent  pleadings  shall  be 
delivered  to  the  opposite  party  and  not  filed. 

The  traverser  is  allowed  only  one  plea  (5) .  On  the  other  hand, 
the  rule  against  duplicity  does  not  affect  the  Crown  (°) .  The 
traverser  must  not  only  traverse  the  Crown's  title  on  the  face  of 
the  pleadings,  but  must  show  a  title  in  himself  (7).  He  must  not 
show  more  than  one  title  in  himself,  else  the  plea  will  be  bad  for 
duplicity.     It  would  appear  that  a  traverser  is  a  defendant  (8) . 

To  the  traverse  the  Crown  will  either  demur  or  reply.  Demurrer  or 

A  form  of  a  record  is  given  in  the  Appendix,  No.  ccxlviii.  p.  620.  rePllcatlon- 

The  Crown  cannot  be  ruled  to  plead,  but  the  Court,  in  the 
exercise  of  their  legal  and  equitable  jurisdiction,  will  order  judg- 
ment to  be  entered  for  the  defendant,  as  if  his  pleas  were  con- 


(')  See  In  re  Ann  Parry,  L.  R.  2  Eq.  95,  and  for  form  of  order,  note,  p.  96  ;  see 
also  Daniell's  Ch.  Prac. ;   but  qucere  -whether  such  an  order  will  still  be  required. 

(2)  Att.-Gcn.  v.  Donaldson,  11  L.  J.  Ex.  33S. 

(3)  Cf.    Comyn'8   Digest,    tit.   "Prerogative,"    D.    82;    Bacon's   Abridgement, 
"  Prerogative,"  E.  7  ;  Chitty  on  Prerogative. 

(4)  12  &  13  Vict.  c.  109. 

(5)  Att.-Gen.  v.  Donaldson  ;  Att.-Gcn.  v.  Thomas,  7  M.  &  W.  422  ;   16  L.  J.  Ex. 
338  ;  R.  v.  Slagg,  10th  April,  1886,  cor.  Pearson,  J.,  not  reported. 

(<*)   Tobin  v.  R.,  14  C.  B.  (N.  S.)  505  ;  32  L.  J.  C.  P.  216  ;  R.  v.  Diplock,  10  B.  &  S. 
174,  n. ;   19  L.  T.  380. 

(7)  Chitty  on  Prerogative,  p.  357. 

(s)  Ibid.  p.  355  ;  R.  v.  Slagg,  10th  April,  1886  ;  Pearson,  J.,  not  reported. 
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Issue. 


Subpoenas. 


Judgment. 


New  trial. 


fessed,  if  the  Attorney-General  will  not  on  application   enter  a 
nolle  prosequi  or  proceed  within  a  reasonable  time  ('). 

For  form,  see  Appendix,  No.  ccxlviii.  p.  620. 

Since  the  provisions  which  formerly  regulated  the  trial  have  all 
been  repealed,  and  no  new  ones  provided  in  their  place,  it  is 
somewhat  difficult  to  say  what  the  proper  practice  is,  as  the  rules 
under  the  Judicature  Acts  do  not  apply.  It  is  suggested  that  the 
only  course  open  is  to  apply  to  a  judge  for  an  order  to  try  with 
a  jury. 

If  there  be  a  special  jury,  a  warrant  of  tales  must  be  obtained ' 
from   the  Attorney-General   before  a   tales  can   be   prayed   (see 
Appendix,  Form  No.  ccxlix.  p.  625). 

Subpoenas,  and  other  processes  for  compelling  the  attendance  of 
witnesses,  are  issued  out  of  the  Crown  Office  (Appendix,  Form 
No.  cclvi.  p.  629). 

Judgment,  as  in  other  cases  on  the  Crown  side,  must  be  entered 
at  the  Crown  Office. 

Where  there  has  been  a  traverse  and  a  trial,  a  new  trial  may  be 
moved  for  as  in  other  cases  in  the  Kind's  Bench  Division. 


Lunacy 
inquisitions. 


May  be 
quashed. 


l)e  lunatico  inquirendo. 

Inquisitions  as  to  lunacy  do  not  properly  relate  to  the  Crown 
Office  ;  but  inasmuch  as  they  were  formerly  filed  in  the  Petty  Bag 
Office,  and  by  reason  of  the  transference  of  the  duties  of  the  Clerk 
of  the  Petty  Bag  to  the  senior  clerk  for  the  time  being  of  the 
Crown  Office  (E.  S.  C.  31st  Jan.  1889,  ante,  p.  10),  they  are  now 
filed  in  the  Crown  Office,  it  may  be  expedient  shortly  to  refer  to 
the  procedure,  at  any  rate,  so  far  as  the  business  relating  to  them 
attaches  to  the  Crown  Office. 

Like  inquisitions  of  escheat,  inquisitions  de  lunatico  inquirendo 
were  originally  within  the  common  law  jurisdiction  of  the  Court 
of  Chancery. 

The  taking  of  the  inquisition  is  now  governed  by  the  Lunacy 
Acts,  1890-1891  (53  &  54  Yict.  c.  5  ;  54  &  55  Vict.  c.  (Jo). 

The  inquisition  is  filed  by  the  Master  in  Lunacy  at  the  Crown 
Office,  where  an  office  copy  can  be  obtained  if  required. 

An  inquisition  may  in  certain  cases  be  quashed  and  a  new 
commission  issued,  but  it  would  seem  that  there  can  be  no  melius 
inquirendum  in  lunacy  (2). 


(')  Chitty  on  Prerogative,  p.  368. 
(3)  Wood  Renton  on  Lunacy,  289-91. 
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The  inquisition  may  be  traversed  (1).     It  is  tlie  right  of  tlie  Traverse, 
alleged  lunatic  on  a  bond  fide  application,  and  of  any  other  party 
interested  (2) . 

But  a  finding  of  sanity  is  peremptory  and  not  traversable  (3). 

An  order  to  traverse  must  be  obtained  from  the  Judge  in 
Lunacy  on  application,  made  within  three  months  after  the 
return  (4).  Such  application  must  be  made  by  petition  (Rules  in 
Lunacy,  1892,  r.  17,  and  Stat.  E.  &  0.  1900,  p.  413). 

The  order  allowing  the  traverse,  or  an  office  copy  of  it,  must  be 
filed  by  the  solicitor  having  the  carriage  of  it  in  the  Crown  Office. 

The  preparation  and  filing  of  the  traverse,  and  subsequent 
proceedings  up  to  trial  and  judgment,  are  generally  the  same  as 
upon  an  inquisition  of  escheat  (see  ante),  but  the  joinder  of  issue 
must  be  in  the  name  of  the  Attorney- General  (5).  (For  forms  of 
traverse  and  joinder  of  issue,  see  Wood-Benton  on  Lunacy, 
1035-6.)  After  a  joinder  of  issue  a  record  for  trial  must  be 
prepared  by  the  party  entering  the  case  for  trial,  and  entered  for 
trial  in  the  same  manner  as  though  it  were  an  action  in  the  King's 
Bench  Division,  either  in  London  or  Middlesex  or  the  assizes  (6), 
in  such  county  as  may  be  directed,  not  necessarily  the  one  in 
which  the  commission  was  issued  (7) .  The  cause  is  usually  tried 
by  a  special  jury,  and  the  lunatic  must  be  present  at  the  trial. 
If  under  restraint  he  may  be  brought  up  by  habeas  corpus  (8). 

The  parties  must  proceed  to  the  trial  within  such  time  as  the 
Judge  in  Lunacy  shall  limit  by  his  order,  not  exceeding  six 
months  from  the  date  of  such  order  (<J) . 

The  verdict  should  be  endorsed  on  the  record  and  returned  to 
the  Crown  Office,  where,  if  required,  judgment  may  be  entered 
upon  it. 

The  Judge  in  Lunacy,  if  dissatisfied  with  the  verdict,  may  order  New  trial, 
one  or  more  new  trial  or  trials  (10) . 

(')  53  &  54  Vict.  c.  5,  s.  101  ;  and  see  Wood  Renton,  306  et  seq. 
(-)  In  re  Gilchrist,  (1907)  1  Ch.  1  ;  76  L.  J.  Ch.  63  ;  95  L.  T.  739.  In  this  case, 
although  the  traverse  had  heen  entered  for  trial,  it  was  not  proceeded  upon,  and 
instead  an  issue  was  tried,  by  order  of  the  Justices  in  Lunacy,  as  to  whether  the 
defendant  had  recovered  and  was  now  sane,  which  issue  was  found  in  his  favour, 
4th  March,  1907  ;  and  see  In  re  Gamming,  21  L.  J.  Ch.  753  ;  1  De  G.  M.  &  Gr.  537, 
where  several  authorities  are  cited. 

(3)  Hume  v.  Burton,  1  Ridg.  P.  C.  213. 
±j   53  &  54  Vict.  c.  5,  s.  101  (1). 
5)   Thorn  v.  Coward,  2  Sid.  124. 
'"•)  Ex  parte  Feme,  5  Ves.  832. 

(7)  See  Re  Nugent,  2  Moll.  517. 

(8)  "Wood  Renton  on  Lunacy,  311. 

(9)  53  &  54  Vict.  c.  5,  s.  101  (2). 
°)  Ibid.  s.  103. 
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Mittimus. 
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The  Judge  in  Lunacy,  under  s.  109  of  53  Vict.  o.  5,  has 
power  to  deal  with  all  costs ;  consequently  it  would  seem  that  the 
King's  Bench  Division  has  no  power  over  them. 

Where  it  is  desired,  that  an  inquisition  taken  in  England  or 
Ireland  should  be  acted  upon  in  Ireland  or  England,  the  proper 
officer  under  order  of  the  Judge  in  Lunacy  in  England  or  the 
Lord  Chancellor  in  Ireland,  must  transmit  a  transcript  of  the 
record  of  the  inquisition  to  the  Registrar  in  Lunacy  in  Ireland  or 
the  High  Court  in  England  (l),  as  the  case  maybe.  Such  tran- 
script shall  be  entered  and  be  of  record  there  respectively,  and 
when  so  entered  of  reeord  be  of  the  same  validity  and  effect,  to 
all  intents  and  purposes,  as  the  inquisition  itself  (2). 

An  order  for  the  above  purpose  may  now  be  obtained  in  England 
by  summons  in  Chambers  before  a  master  (Rules  in  Lunacy, 
1802,  r.  10). 

The  transcript,  with  the  mittimus,  is  prepared  by  the  solicitor 
and  then  taken  to  the  Crown  Office  to  be  certified  as  correct, 
and  must  then  be  taken  to  the  Crown  Office  of  the  House  of 
Lords  at  "Westminster,  for  the  purpose  of  being  issued  under  the 
wafer  great  seal  (see  Form  No.  cclvii.,  Appendix,  p.  620). 

No  fee,  except  2s.  6d.  for  the  certificate,  is  charged  at  the  Crown 
Office,  Royal  Courts  of  Justice,  but  3/.  5s.  M.  is  charged  at  the 
( !rown  Office,  House  of  Lords. 


Ad  melius 
inquirendum. 


Ad  melius  inquirendum. 

Inquisitions  ad  melius  inquirendum  were  taken  in  obedience  to  a 
writ  that  lieth  for  a  second  inquiry  where  partial  dealing  is  sus- 
pected, and  particularly  of  what  lands  or  tenements  a  man  died 
seized  on  finding  an  office  (official  inquisition)  for  the  King. 

There  is  little  use  for  this  writ  now,  since  the  Coroners  Act, 
1887  (3),  contains  provisions  for  the  holding  of  fresh  inquisitions 
where  there  has  been  a  miscarriage  of  justice,  and  the  Rules  14 
and  15  made  under  the  Escheat  (Procedure)  Act,  1887  (4)  provide 
that  a  melius  inquirendum  may  be  awarded  from  time  to  time  on 
the  fiat  of  the  Attorney- General ;  or  the  Lord  Chancellor  may,  in 
any  case  of  escheat,  award  a  melius  inquirendum  (see  Appendix, 
p.  633).     It  seems  that  in  lunacy  inquisitions  there  can  be  no 

(')  Now  filed  at  the  Crown  Office,  Royal  Courts  of  Justice. 
('-)  Ibid.  s.  107. 

(3)  .50  &  51  Vict.  c.  71,  s.  6. 

(4)  Ibid.  c.  53  ;  see  ante,  p.  392. 
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melius  inquirendum  {}).  It  might  possibly  still  be  issued  on  an 
inquisition  taken  under  a  special  writ  of  capias  ut  lagatum  if  the 
lands,  &c.  be  undervalued  (2). 

It  has  been  held  that  where  an  office  is  found  against  the  Kiug, 
and  a  melius  inquirendum  is  awarded,  and  upon  that  writ,  &c.  it  is 
found  for  the  King,  if  the  writ  be  void  for  repugnancy  or  other- 
wise a  new  melius  inquirendum  shall  be  had;  but  if  upon  the  first 
melius  it  has  been  found  against  the  King,  in  such  case  he  could 
not  have  a  new  melius,  &c,  for  then  there  would  be  no  end  of 
these  writs  ;  and  if  an  office  be  found  for  the  King,  the  party 
grieved  may  traverse  it ;  and  if  the  traverse  be  found  against 
him,  there  is  an  end  of  that  cause  ;  and  if  for  him,  it  is  con- 
clusive (3). 

(!)  See  ante,  p.  391. 

(-)  Ante,  p.  275  ;  and  see  Tidd's  Practice,  9th  ed.  137. 

(3)  8  Rep.  169;   2  Nels.  1008. 
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SCIRE  FACIAS. 

The  writ  of  scire  facias  in  some  cases  is  considered  a  judicial 
writ  in  the  nature  of  execution,  as  when  used  against  a  person 
not  a  party  to  the  judgment,  or  upon  a  suggestion  of  further 
breaches  after  judgment  in  an  action  upon  a  bond,  for  it  is  then 
but  a  quasi-continuation  of  a  former  suit  (l)  in  which  case  it  would 
be  issued  from  the  Court  where  the  record  is  and  is  not  a  subject 
for  consideration  in  this  work.  In  others,  as  when  to  repeal  letters 
patent  or  to  enforce  a  recognizance,  it  is  an  original  writ  and 
formerly  issued  from  the  Petty  Bag  Office  in  Chancery,  but  now 
from  the  Crown  Office  (see  ante,  p.  9),  and  with  such  writs  this 
work  is  alone  concerned. 

It  is  no  longer  required  for  the  purpose  of  enforcing  recogniz- 
ances on  the  Crown  side,  having  for  that  purpose  been  abolished 
by  C.  0.  R.  1886,  r.  127,  and  a  more  summary  remedy  having 
been  provided  by  R.  126. 

The  proceedings  by  scire  facias  are  deemed  to  be  an  action 
because  the  writ  may  be  pleaded  to  (-)  and  for  that  reason  it  has 
by  some  been  thought  that  the  action  should  now  be  commenced 
by  writ  of  summons  under  Ord.  II.  r.  1,  as  it  is  not  otherwise 
provided  for  in  the  Judicature  Rules ;  but  it  would  seem  that  it  is 
still  available  for  the  purposes  above  referred  to. 
Where  it  lies.  The  Avrit  of  scire  facias  lies  in  aid  of  a  record  to  enforce  some 
judgment  or  acknowledgment  of  indebtedness,  such  as  a  recogniz- 
ance ;  also  to  repeal  grants  by  the  Crown  (;!),  such  as  letters  patent 
for  charters,  &c. 

(')  At  common  law  there  have  heen  instances  since  the  Judicature  Acts  of 
actions  of  scire  facias ;  Portal  v.  Emmens  (1876),  1  C.  P.  D.  201  ;  Kipping  v.  Todd, 
(1878),  3  C.  P.  D.  350;  but  in  both  cases  they  Avere  for  objects  now  attainable 
under  'ft.  S.  C.  Ord.  XLII.  r.  23. 

(2)  Woodyear  v.  Gresham,  Skin.  G82 ;  Comb.  455 ;  Winter  v.  Kretchman,  2  T.  E,. 
46;  Tenner  v.  Evans,  1  ib.  267. 

(3)  Ch.  Prerogatives  of  the  Crown,  330.  For  the  purpose  of  repealing'  letters 
patent  for  inventions  it  has  been  abolished  by  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  s.  26.  It  lay  on  the  Crown  side  for  the  purpose  of 
putting  in  force  forfeited  recognizances  in  matters  on  that  side  of  the  Court  as  well 
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In  order  to  sue  out  a  scire  facias  for  annulling  letters  patent, 
the  prosecutor's  solicitor  must  prepare  a  memorial  and  preseut 
it  to  the  Attorney- General,  praying  him  to  grant  his  fiat  for 
issuing  the  writ  (1). 

If  required  to  put  a  receiver's  recognizance  in  suit  (2) ,  an  order 
must  first  be  obtained  to  authorise  the  proceeding.  The  order  for 
this  purpose  is  usually  obtained  from  one  of  the  masters  in  the 
Chancery  Division  upon  a  summons.  For  form  of  order,  see 
1  Seton,  444;  and  further,  as  to  the  practice,  Daniell's  Ch.  Pr., 
vol.  2,  pt.  1,  p.  1450,  7th  ed. ;  also  Hindmarch  on  Patents, 
p.  384,  to  which  learned  works  the  authors  beg  to  acknowledge 
their  indebtedness  for  much  of  the  practice  here  stated. 

When  the  fiat  of  the  Attorney- General  or  an  order  to  put  a 
recognizance  in  suit  has  been  obtained,  a  writ  of  scire  facias  may 
be  prepared  by  the  solicitor  for  the  prosecutor,  cognizee  or  plaintiff, 
in  accordance  with  the  provisions  of  the  Petty  Bag  Office  Act, 
1849  (12  &  13  Vict.  c.  109),  and  the  General  Rules  and  Orders  of 
29th  December,  1848,  post,  p.  635  (3). 

The  writ  must  be  engrossed  upon  parchment.  (A  form  of  writ 
on  a  recognizance  is  given  in  the  Appendix,  No.  col.,  p.  625; 
other  forms  may  be  found  in  Abbott's  Petty  Bag  Writs,  86 — 96.) 
It  must  be  tested  on  the  day  on  which  it  is  sealed  (G.  P.  6, 
p.  634),  and  made  returnable  immediately  (4).  It  must  be  en- 
dorsed with  the  name  and  address  of  the  solicitor  issuing  it,  and 
also  with  the  name  of  the  division  of  the  High  Court  (this  now 
can  only  be  the  King's  Bench  Division)  in  which  the  proceedings 
and  trial  are  to  take  place  (G.  R.  13  and  16,  post,  p.  635)  (5). 

Although  the  defendants  may  reside  in  some  other  county,  the 
writ  used  always,  in  the  first  instance,  to  be  directed  to  the  sheriff 
of  Middlesex  (6),   because  the  record  upon   which   the    writ   was 

as  others  removed  thither  from  inferior  Courts  by  certiorari,  but  in  consequence  of 
statutory  provisions  providing-  for  the  estreat  of  recognizances  in  almost  all  cases  by 
a  more  summary  process,  it  was  but  rarely  used,  and  is  now,  for  such  purposes, 
abolished  by  R.  116,  p.  292. 

(!)  For  instance,  see  Ji.  v.  Eastern  Archipelago  (Jo.  (1854),  4  De  G.  M.  &  G-.  199, 
where  the  formalities  for  cancelling  letters  patent  are  also  set  out  at  p.  205.  It 
would  seem  that  it  was  the  duty  of  the  Clerk  of  the  Petty  Bag  to  draw  up  the 
orders  of  the  Court  of  Chancery  relating  to  proceedings  in  scire  facias. 

(2)  A  scire  facias  for  this  purpose  is  practically  obsolete,  though  still  available. 
See  Kerr  on  Receivers,  5th  ed.  253. 

(3)  Stat.  Rules  and  Orders  Revised,  vol.  12,  p.  925. 

(4)  See  Daniell,  7th  ed.  1451  ;  Hindmarch  on  Patents,  388.  Quaere  whether  it 
should  not  now  be  directed  to  the  Sheriff  of  London. 

(5)  See  also  12  &  13  Vict.  c.  109,  s.  14. 

(6)  See  Daniell,  7th  ed.  1451 ;  Hindmarch  on  Patents,  388.  Quaere  whether  it 
should  not  now  be  directed  to  the  Sheriff  of  London. 
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founded  remained  in  thai  county;  but  when  used  for  repealing, 
&.o.  any  letters  patent  or  charter  at  the  suit  of  his  Majesty,  the 
writ  may  be  directed  to  tbe  Bjieriff  of  any  county  in  England 
or  Wales,  although  the  record  ma}-  be  or  remain  in  the  county 
of  Middlesex  or  any  other  county,  and  need  not  be  a  testatum  writ 
or  founded  upon  any  previous  writ  directed  to  the  Sheriff  of 
Middlesex  or  any  other  county  (12  &  13  Vict.  c.  109,  s.  29). 

The  writ  may  then  be  sealed  at  the  Crown  Office  upon  pro- 
duction of  the  flat  of  the  Attorney- General  or  the  order  putting 
the  recognizance  in  suit,  in  which  case  an  office  copy  of  the  recog- 
nizance must  also  be  produced,  and  also  upon  leaving  a  praecipe 
giving  the  names  of  the  parties,  the  cause  of  action,  the  sheriff  to 
whom  it  is  directed,  the  return,  the  name  and  address  of  the 
solicitor  issuing  it,  and  the  date  of  issue. 

When  issued,  it  may  be  lodged  at  the  sheriff's  office  and 
executed  by  him  in  the  usual  way. 

If  the  sheriff  return  nihil,  a  testatum  scire  facias  may  be  issued, 
directed  to  the  sheriff  of  the  county  where  the  defendant  is  actually 
resident  (see  Form  No.  ecli.,  Appendix,  p.  626). 

On  the  return,  either  to  the  original  or  testatum  writ  that  the 
defendant  has  been  summoned,  should  he  neglect  to  do  so,  the 
plaintiff  may  obtain  a  rule  to  appear  in  eight  days,  otherwise 
judgment ;  and  on  expiration  thereof,  if  no  appearance  is  entered, 
judgment  may  be  signed  by  default. 

An  appearance  is  entered  by  the  defendant  at  the  Crown  Office, 
and  notice  thereof  must  be  given  to  the  plaintiff's  solicitor. 

The  old  rules  as  to  pleadings  apply  (see  Traverses  of  Inquisition, 
ante,  p.  393). 

The  declaration  must  recite  the  writ,  the  return  and  appear- 
ance, and  must  conclude  with  a  prayer  for  execution.  It  must 
be  endorsed  with  a  notice  requiring  defendant  to  plead  in  eight 
days,  otherwise  judgment. 

The  venue  must  generally  be  laid  in  Middlesex  (sed  quaere,  see 
supra). 

The  defendant  may  demur  or  plead  to  the  declaration  (').  Every 
demurrer  or  plea,  or  subsequent  pleading,  is  to  be  delivered  but 
not  filed  (2).  Further  time  to  plead  may  be  obtained  as  in  an 
ordinary  action. 

The  issue  is  to  be  delivered  and  not  filed  (3).     When  issue  in 

(')  For  forms,  see  Darnell's  Forms. 
('-)  12  &  13  Vict.  c.  109,  es.  30,  31. 
(;i)  Ibid.  e.  31. 


SCIRE  FACIAS.  401 

fact  has  been  joined,  the  record  is  made  up  and  filed  in  the  Crown 
Office.     Such  issue  will  be  tried  in  the  High  Court  ('). 

Upon  issues  in  law,  or  fact  and  law,  the  record  is  made  and 
filed  as  above. 

Before  the  Judicature  Acts,  interlocutory  judgment  was  signed  Judgment, 
in  the  Court  which  tried  the  issue,  and  final  judgment  in  the  Petty 
Bag  (now  Crown)  Office. 

(!)  Daniell,  7th  ed.  p.  1452.  Sects.  32  to  35  contained  provisions  for  the  trial  of 
issues  joined  on  the  common  law  side  of  the  old  Court  of  Chancery,  but  they  are 
now  repealed  by  38  &  39  Vict.  c.  66,  and  no  rules  have  been  substituted  in  their 
place.     See  ante,  p.  394. 
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One  of  the  first  duties  of  all  Courts  is  to  take  care  that  the  act 
of  the  Court  does  no  injury  to  any  of  the  suitors,  and  whenever  a 
judgment  is  reversed  to  restore  and  make  good  to  the  appellant 
what  he  has  lost  (l).  Before  the  Judicature  Acts,  after  judgment 
of  reversal  on  error,  the  Court  might,  if  necessary,  have  proceeded 
to  award  a  writ  of  restitution  for  the  plaintiff  in  error  (2)  ;  but  now 
this  object  is  attained  by  order  alone  without  any  writ. 

The  jurisdiction  of  the  Court  of  King's  Bench  to  issue  a  writ  of 
restitution  of  stolen  property  was  incidental  to  the  judgments  on 
appeals  of  felony,  which  were  abolished  by  statute,  59  Geo.  III. 
c.  66,  and  it  was  abolished  with  them ;  such  jurisdiction  was  not 
given  by  the  repealed  statute  21  Hen.  VIII.  c.  11,  nor  is  it  given 
by  statute  24  &  25  Vict.  c.  96,  s.  100  (3). 

The  only  cases  in  which  writs  of  restitution  have  been  granted 
on  the  Crown  side  of  the  King's  Bench  for  many  years  past  are 
those  upon  the  conviction  of  persons  for  forcible  entries  into  and 
detainers  of  hereditaments  and  premises,  the  practice  being  to 
prefer  an  indictment  against  the  parties  in  the  county  or  place  in 
which  the  offence  is  alleged  to  have  been  committed ;  and  if  the 
indictment  be  not  found  in  the  King's  Bench  (4),  to  remove  the 
same  into  that  Court  by  certiorari,  otherwise  that  Court  would 
have  no  jurisdiction  to  grant  the  writ  (5),  and  to  proceed  thereon  as 
in  any  other  case  of  indictment  removed  (vide  "  Certiorari  and 
Indictment,"  ante),  and  upon  the  conviction  of  the  defendant,  and 
its  appearing  to  the  Court  that  the  prosecutor  ought  to  be  restored  to 
the  possession   of   the   premises,    they  will,   in   addition    to    any 


H  See  Rogers  and  others  v.  Comptoir  d?  Escompte.  L.  E.  3  P.  C.  465  ;  24  L.  T.  111. 
(*)  Sympton  v.   Juxon,  Cro.  Jac.  698;  2    Lill.  Abr.    172,  473;    2  Ch.  Arch.  993 
(1 4th  e'd.). 

(3)  R.   v.    London   (Lord  Mayor,   §c),   10  B.  &  S.  341  ;    L.  R.  4   Q.  B.  371  ;   38 
L.  J.  M.  C.  107. 

(4)  For  instance  of  a  writ  of  restitution  without  removal,  see  R.  v.  Hake,  4  Man. 
&  R.  483. 

(5)  R.  v.  Harland,  8  A.  &  E.  82G;  8  L.  J.  M.  C.  CO. 
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punishment  they  may  think  proper  to  inflict  on  the  defendant, 
award  that  a  writ  of  restitution  do  issue  (x).  Before  conviction, 
upon  the  finding  of  an  indictment,  the  Court  before  whom  the 
indictment  is  found  may  in  its  discretion  award  a  writ  of 
restitution  (2). 

So,  on  indictments  or  presentments  of  forcible  entry  or  detainer 
before  justices,  under  the  statutes  15  Bich.  II.  c.  2,  8  Hen.  VI. 
c.  9,  or  21  Jac.  I.  c.  15  (3),  removed  into  the  King's  Bench  and 
confirmed ;  for  although  it  is  said  that  regularly  the  justices  who 
were  present  at  the  inquiry  and  when  the  indictment  was  found 
ought  to  award  restitution,  yet  if  the  record  of  the  presentment 
or  indictment  shall  be  removed  or  certified  into  the  King's  Bench 
by  certiorari,  the  justices  of  that  Court  may  award  a  writ  of 
restitution  to  restore  possession  to  the  party  expelled,  for  the 
justices  of  the  King's  Bench  have  a  supreme  authority  in  all  cases 
of  the  Crown  (4) . 

On  the  other  hand,  if  any  such  indictment  or  presentment  on 
which  a  writ  of  restitution  may  have  issued  be  quashed,  the  Court 
will  issue  a  writ  to  restore  the  party  put  out  of  possession  by  the 
process  so  quashed  (5),  and  this  writ  is  called  in  practice  a  writ  of 
re-restitution. 

A  writ  of  re-restitution  may  be  granted  on  motion  if  the  Court 
see  cause  to  grant  it,  and  on  quashing  an  indictment  of  forcible 
entry  the  King's  Bench  Division  may  grant  a  writ  of  re- 
restitution  (G). 

In  a  case  where  an  inquisition  had  been  taken  before  a  justice 
of  the  peace  of  the  county  of  Carmarthen,  and  the  jury  found  that 
one  Robert  Bowser,  being  the  authorised  agent  of  Mary  Ann 
Bowser  and  another  for  the  management  of  a  certain  colliery,  was 
possessed  of  the  level  and  a  yard  belonging  thereto,  together  with 
a  house  and  entrance  to  the  yard,  being  the  principal  entrance  to 
the  said  colliery,  until  Samuel  Bowser  and  others  did  enter  and 
turn  out  the  said  E.  B.,  and  by  strong  hand  expelled  him  and 
dispossessed  him  thereof,  &c.  ;  the  justice  issued  a  precept  to  the 

(!)  R.  v.  Williams,  4  Man.  &  R.  471  ;  R.  v.  Hake,  4  Man.  &  R.  483  ;  R.  v.  Jno. 
Bounce,  Trin.  25  Geo.  III.  ;  R.  v.  Dillon  and  others,  East.  57  Geo.  III.  ;  R.  v.  Hopkins 
and  others,  Easter  Term,  1830  ;  R.  v.  Allen  and  another,  Mich.  3  Geo.  IV. 

(2)  See  R.  v.  Harland,  supra. 

(3)  See  Burn's  Justice,  tit.  "Forcible  Entry"  ;  and  see  obiter  in  Lord  Sanchar\s 
case,  5  Coke  R.  at  p.  214,  and  the  reference  in  note  (//)  on  that  page. 

(4)  Dalt.  c.  44,  p.  98. 

(5)  R.  v.  Jones,  1  Str.  474  ;  Raym.  85 ;  R.  v.  Wilson,  3  A.  &  E.  817  ;  and  see  R. 
v.  Harland,  supra. 

(<"•)  Lill.  Abr.  474. 
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sheriff  to  cause  R.  B.  to  be  restored  as  in  ease  of  forcible  entry  and 
detainer  according  to  the  statute,  and  the  warrant  of  restitution 
was  executi'd.  The  inquisition  was  afterwards  removed  by 
certiorari  into  the  King's  Bench,  and  quashed  for  insufficiency, 
upon  which  a  writ  of  re-restitution  was  awarded  and  issued  to 
cause  the  premises  to  be  re-seised  from  R.  13.  and  restored  to  S.  B. 
and  another  (1). 

As  the  writs  in  such  eases  would  in  all  probability  he  special, 
it  would  be  advisable  that  they  should  be  drawn  or  settled  by 
counsel.  They  must  be  engrossed  on  parchment  and  issued  at 
the  Crown  Office,  as  any  other  writ  on  the  Crown  side  of  the 
Court.  They  must  be  tested  and  made  returnable  according  to 
Rr.  209—13  (ante,  p.  '303),  and  delivered  to  the  sheriff  (to 
whom  they  must  be  directed)  to  be  executed  as  other  writs  of 
execution. 

The  form  of  a  writ  of  restitution  in  an  ordinary  case  will  be 
found  in  Appendix,  No.  148,  p.  560  (2). 

With  regard  to  the  jurisdiction  of  the  Court  of  Criminal  Appeal 
as  to  restitution  in  criminal  cases,  see  s.  6  of  the  Criminal  Appeal 
Act,  1907,  ante,  p.  144. 

(')  Ji.  v.  Bowser,  Trinity  Term,  1838- 
(2)  Also  see  form  in  Dalt.  c.  182. 
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Besides  writs  of  subpoena  ad  testificandum  and  duces  tecum  in  in  what 
causes  pending  on  the  Crown  side  of  the  King's  Bench  Division,  matters- 
such  as  upon  indictments  (including  those  removed  by  certiorari), 
informations,  mandamus,  &c,  it  has  always  been  the  practice,  as 
far  as  can  be  ascertained  (l),  also  to  issue  subpoenas  from  the  Crown 
Office  to  testify  and  produce  before  justices  of  oyer  and  terminer 
and  gaol  delivery  at  the  assizes  and  Central  Criminal  Court,  and 
in  all  other  inferior  criminal  Courts,  as  before  justices  at  general 
or  quarter  sessions  of  the  peace,  as  well  upon  appeals  as  in  criminal 
prosecutions,  before  justices  in  petty  or  special  sessions,  before 
individual  justices  of  the  peace,  and  before  coroners  (2).  And  by 
virtue  of  a  rule  in  that  behalf  they  may  be  issued  for  the  attend- 
ance of  witnesses  before  commissioners  of  escheat  (3). 

Moreover,  the  Court  has  in  all  times  lent  its  aid  to  inferior 
tribunals  where  they  have  wanted  the  means  of  enforcing  the 
attendance  of  witnesses  (4) .  But  in  practice  it  is  not  confined 
entirely  to  such  cases. 

Upon  that  principle  subpoenas  were  issued  for  the  attendance  of 
witnesses  before  revising  barristers  prior  to  the  statute  (5),  giving 
them  power  to  summon  witnesses,  and  even  before  arbitrators  (°) , 
but  in  both  cases  they  are  now  refused. 

Of  later  years,  however,  this  practice  in  respect  of  tribunals, 
having  no  relation  to  the  proceedings  on  the  Crown  side,  has  been 
discouraged  and  much  abridged. 

Before  justices  of  the  peace  it  is  not,  even  now,  confined  to 
criminal  matters,  but  is  extended  to  all  matters  within  their  juris- 
diction,  and  that  even   when  no  proceeding  is  pending  (').     In 

(')  See  Corner's  C.  P.  p.  256. 

(2)  A.  coroner's  Court  is  a  criminal  Court :   Stephen's  El.  vol.  4,  p.  274. 

(3)  Escheat  Procedure  Rules,  1889,  r.  5,  post,  p.  632. 

(4)  .ft.  v.  Greemway,  7  Q.  B.  at  p.  134  ;  ML.  J.  M.  C.  190  ;  2  New  Sess.  Cas.  103. 
See  also  It.  v.  Lydiard  St.  Lawrence,  11  A.  &  E.  at  p.  627 ;  S.  C,  10  L.  J.  M.  C.  150. 

(5)  Parliamentary  and  Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26),  s.  36. 
(G)  Now  see  Arbitration  Act,  1889  (52  i:  .33  Vict.  c.  49),  ss.  8  and  18. 

(')  It.  v.  Greenaway,  supra. 

S.M.  ])  I) 
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consequence,  however,  of  the  writ  having  been  used  oppressively 
in  certain  instances,  it  is  now  only  granted,  when  no  case  is 
pending,  upon  special  circumstances  being  made  out  to  the  satis- 
faction of  one  of  the  Masters  of  the  Crown  Office  (1).  The  Court 
will  set  aside  a  writ  of  subpoena,  it'  considered  oppressive,  as  an 
abuse  of  the  Court  (2) . 

It  is  not  the  practice,  save  in  very  exceptional  cases,  to  issue 
subpoenas  for  the  attendance  of  witnesses  before  the  Court  of 
Appeal,  or  the  Divisional  Court,  or  before  a  judge  in  Chambers, 
where  it  is  the  practice  to  deal  with  evidence  on  affidavit  only  (3), 
without  first  obtaining  the  leave  of  the  Court  or  a  judge. 

Disobedience  to  the  Crown  Office  subpoena  is  punishable  by 
attachment,  whether  used  to  compel  the  attendance  of  a  witness 
in  a  cause  on  the  Crown  side  or  before  some  other  tribunal  (l) 
(see  title  "  Attachment,"  ante,  p.  348)  ;  but  the  King's  Bench 
Division  cannot  attach  for  disobedience  to  the  process  of  another 
Court  (5). 

Whether  the  subpoena  be  ad  testificandum  or  duces  tecum,  only, 
the  attendance  of  the  witness  is  equally  compulsory  (6),  although 
in  the  case  of  a  subpcena  duces  tecum  the  Court  may  consider  that 
production  of  certain  documents  should  not  be  required  of  him  ('). 

The  Court  refused  to  grant  an  attachment  against  a  witness, 
the  secretary  to  a  company,  who  had  been  subpoenaed  to  produce 
the  books  of  a  company,  where  the  directors,  by  a  subsequent 
resolution,  took  the  books  out  of  his  custody  (8). 

A  reference  to  the  Forms,  Nos.  151  to  168,  pp.  562  to  568, 
will  show  most  of  the  subpoenas  now  usually  issued  from  the 
Crown  Office.  To  these  are  added  forms  before  special  commissioners 
of  escheat,  No.  cclv,  p.  629 ;  and  on  the  trial  of  an  issue  on  a 
traverse  of  an  inquisition  of  escheat,  No.  eclvi.  p.  629. 

As  to  the  mode  of  obtaining  the  attendance  of  a  necessary 
witness  who  is  in  custody,  see  ante,  p.  333. 

(J)  Justices  of  the  peace  can  summon  witnesses  within  their  jurisdiction  under 
7  &  8  Vict.  c.  101,  s.  70,  <and  11  &  12  Vict.  «•.  43,  s.  7,  and  when  out  of  their  juris- 
diction, under  42  &  43  Vict.  c.  49,  s.  36. 

{-)  See  Steele  v.  Savory,  8  T.  L.  R.  94  ;  W.  N.  (1S91    1    5. 

(3)  See  R.  v.  Rourke,  56  J.  P.  292  ;  8  T.  L.  R.  7 1 . 

(4)  R.  v.  Ring,  8  T.  R,  585. 

(')  R.  v.  Brownell,  1  A.  &  E.  598 ;  but  quaere  .since  the  decision  in  R.  v.  Davies, 
(1906)  1  K.  B.  32 ;  75  L.  J.  K.  B.  104  ;  93  L.  T.  772,  in  which  case  the  Court 
considered  they  had  jurisdiction  to  punish  a  contempt  against  an  inferior  Court. 

(6)  Amery  v.  Long,  9  East,  493  ;  Evans  v.  Moseley,  2  D.  P.  C.  364. 

(")  Amery  v.  Long,  supra. 

(s)  R.  x.  Stuart,  2  T.  L.  R.  144. 
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In  ordinary  cases,  the  party  requiring  a  Crown  Office  subpoena  Regulations 
must  attend  at  the  Crown  Office  either  in  person  or  by  solicitor. 

In  no  case  is  any  business  transacted  through  the  medium  of 
the  post. 

He  must  procure  the  proper  form  of  subpoena,  which  can  be 
obtained  at  the  Inland  Revenue  Office  at  the  Royal  Courts, 
Rooms  Nos.  2 — 6,  together  with  a  praecipe,  No.  E.  29,  impressed 
with  a  5s.  stamp  for  each  subpoena. 

The  names  of  three  witnesses  only  can  be  inserted  in  one 
subpoena,  but  the  stamps  for  more  than  one  subpoena  can  all  be 
impressed  on  one  praecipe,  provided  the  subpoenas  are  required  in 
one  and  the  same  matter. 

Before  issue  the  description  of  the  Court,  if  not  printed,  must 
be  filled  in  and  also  the  time  and  place  of  attendance ;  the  charge, 
whether  felony  or  misdemeanour;  the  Christian  and  surname  of 
the  defendant ;  and  whether  the  witness  is  required  for  the  prose- 
cution or  defence,  according  to  the  form  given  (Appendix, 
p.  562). 

Should  the  matter  not  be  capable  of  description  as  a  charge,  the 
form  of  words  given  for  applications  in  bastardy  cases  (Appendix, 
No.  565,  p.  565)  can  be  adapted. 

The  names  of  the  witnesses  and  the  documents,  if  any,  may  be 
inserted  after  issue,  but  the  latter  must  be  specified  with  reasonable 
distinctness  (2). 

Service  to  ground  a  motion  for  attachment  must  be  strictly 
personal  (2),  and  is  effected  by  serving  a  true  copy,  and  at  the  same 
time  producing  and  showing  to  the  witness  the  original  (3),  which 
the  witness  is  entitled  to  inspect. 

Except  where  there  is  statutory  provision  to  the  contrary,  as  in  Witnesses' 
cases  falling  under  the  provisions  of  the  statute  45  Geo.  III.  c.  92, 
s.  4  (infra,  p.  408),  it  would  appear  that  in  criminal  cases  service 
need  not  be  accompanied  by  a  tender  of  expenses  as  in  civil  cases  (4) , 
the  attendance  of  the  witness  being  in  the  nature  of  a  public  duty ; 
and  it  is  no  answer  to  a  motion  for  attachment  that  no  such  tender 


(J)  Taylor  on  Ev.  s.  1131,  and  cases  there  cited  ;  and  see  Lee  v.  Angas  (I860),  2  Eq. 
59  ;  Re  Emma  Silver  Mining  Co.,  10  Ch.  194. 

(2)  Smith  v.  Truscott,  1  D.  &  L.  530  ;  12  L.  J.  P.  C.  33G  ;  Smalt  v.  Whitmill,  2  Str. 
1054  ;  and  see  "Attachment,"  p.  349. 

(3)  Filcher  v.  King,  2  D.  &  L.  755  ;   14  L.  J.  Q.  B.  99. 

(4)  2  Hawk.  P.  C.  Ch.  46,  s.  50,  p.  620  ;  7?.  v.  Cooke  and  another,  1  C.  &  P.  322  ;  and 
see  Pell  v.  Baubeny,  4  Ex.  R.  957  ;  20  L.  J.  Exch.  44.  In  a  civil  case  a  tender  of 
expenses  is  necessary  :  Whitelcmd  v.  Grant,  4  Jur.  1061  ;  and  see  Brocas  v.  Lloyd,  26 
L.  J.  Ch.  568  ;  23  Beav.  29  ;  Smalt  v.  Whitmill,  supra. 
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SUBP(ENA. 


Service  in 
Scotland  or 
Ireland. 


was  made  unless  the  witness  was  too  poor  to  get  to  the  place  of 
trial  without  such  assistance. 

Nor  does  the  removal  of  an  indictment  by  certiorari  and  its 
consequent  trial  in  the  civil  Court  make  any  difference  as  to 
this  (i). 

It  consequently  follows  that  a  witness  in  a  criminal  case  cannot 
refuse  to  give  evidence  until  his  expenses  have  been  paid,  as  in 
civil  cases,  for  any  person  in  Court  may  he  called  on  to  give 
evidence  whether  served  with  a  subpoena  or  not  (2). 

It  would  seem  that  in  civil  cases  an  action  may  be  maintained 
for  witnesses'  expenses,  even  though  no  express  contract  be 
proved  (:3j  ;  but  it  is  otherwise  in  a  criminal  case,  as  the  attend- 
ance of  a  witness  is  then  in  the  nature  of  a  public  duty. 

A  solicitor  is  not  personally  liable  for  the  expenses  (4) . 

In  cases  of  felony,  and  most  cases  of  misdemeanour,  there  is 
statutory  provision  for  the  recovery  of  witnesses'  expenses  out  of 
the  county  rates  (5).  Such  provision  does  not,  however,  apply  to 
the  case  of  indictments  removed  by  certiorari  into  the  King's 
Bench  Division  (G). 

By  45  Geo.  III.  c.  92,  s.  3,  service  of  a  subpoena  to  give 
evidence  in  any  criminal  prosecution  in  one  part  of  the  United 
Kingdom  may  be  served  in  any  other  part,  and  on  default  of 
appearance  and  proof  of  the  service,  the  Court  out  of  which  the 
writ  issued  may  transmit  a  certificate  of  the  default  under  seal  of 
the  Court,  or  under  the  hand  of  one  of  the  judges,  to  the  Court  of 
King's  Bench  in  England,  the  Court  of  Justiciary  in  Scotland,  or 
the  King's  Bench  in  Ireland,  as  the  case  may  be,  which  Courts 
respectively  may  thereupon  proceed  to  punish  the  party  making 
default  as  if  the  writ  had  issued  out  of  such  Court  ('). 

By  s.  4,  a  reasonable  and  sufficient  sum  to  defray  the  expenses 
of  coming  and  attending  to  give  evidence,  and  of  returning,  must 
be  tendered  to  the  witness  at  the  time  of  the  service. 


(*)  R.  v.  Cooke  and  another,  supra. 

{-)  JR.  v.  Sadler,  4  C.  &  P.  218. 

(3)  Per  Parke,  B.,  in  Pell  v.  Daubiey,  20  L.  J.  Exch.  44  ;  4  Exch.  957. 
1 1  See  Robinson  v.  Bridge,  3  M.  &  \V.  1 14  ;  Lee  v.  Everest,  26  L.  J.  Exch.  334. 

(5)  See  7  Geo.  IV.  c.  64,  s.  22  ;  11  &  15  Vict,  c  55,  s.  2 ;  2  1  &  25  Vict.  c.  97,  s.  121 ; 
c.  98,  s.  54  ;  c.  99,  s.  42  :  c.  100.  s.  77  ;  29  &  30  Vict.  c.  50  ;  30  &  31  Vict.  c.  35,  s.  3  : 
48  &  49  Vict.  c.  69,  s.  18. 

(G)  R.  v.  Johnson,  1  Moo.  C.  C.  173;  and  see  R.  v.  Richards,  8  B.  &  C.  420;  2 
M.  &  R.  405. 

(7)  See  also  Inland  Revenue  Regulation  Act,  1890  (53  &  54  Vict.  c.  21),  s.  23, 
for  similar  provision  in  relation  to  any  proceeding  for  recovery  of  inland  revenue  or 
any  fine  or  penalty  imposed  by  any  Act  relating  to  inland  revenue  or  for  the 
condemnation  of  any  goods  seized  or  forfeited  under  any  Buch  Act. 
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The  parts  signified  by  the  above  statute  comprehend  England, 
Ireland,  and  Scotland  (]). 

By  5  Eliz.  c.  9,  s.  6,  a  penal ty  of  10/.  is  imposed  upon  witnesses 
not  appearing  to  give  evidence  after  service  of  process  out  of  any 
of  the  Courts  of  record  within  the  realm  for  that  purpose,  having 
tendered  to  them  reasonable  expenses,  and  also  further  recompense 
to  the  party  grieved  for  any  loss  sustained  by  reason  of  such  non- 
appearance. 

(')  E.  v.  Brownell,  1  A.  &  E.  598  ;  S.  C,  nom.  E.  v.  Room,  3  N.  &  M.  725. 
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SPECIAL  CASES  FROM  QUARTER  SESSIONS. 

The  Quarter  Sessions  Act,  1841). 

Special  Case  from  Quarter  Session*  stated  under  Baines'  Act,  after 
notice  of  appeal  and  Injure  hearing. 

Statute.  By  s.  11  of  the  Quarter  Sessions  Act,  1849  (12  &  13  Vict.  o.  45), 

commonly  known  as  Baines'  Act,  at  any  time  after  notice  given  of 
appeal  to  any  Court  of  general  or  quarter  sessions  of  the  peace 
against  any  judgment,  order,  rate,  or  other  matter  (except  an 
order  in  bastardy  or  a  proceeding  under  or  by  virtue  of  any  of 
the  statutes  relating  to  his  Majesty's  Revenue  of  Excise  or 
Customs,  Stamps,  Taxes,  or  Post  Office)  for  which  the  remedy  is 
by  such  appeal,  it  shall  be  lawful  for  the  parties  by  convent,  and  by 
order  of  any  judge  of  one  of  the  superior  Courts  of  Common  Law 
at  Westminster,  to  state  the  facts  of  the  case,  in  the  form  of  a 
special  case,  for  the  opinion  of  such  superior  Court,  and  to  agree 
that  a  judgment  in  conformity  with  the  decision  of  such  Court,  and 
for  such  costs  as  such  Court  shall  adjudge,  may  be  entered  on 
motion  by  either  party  at  the  sessions  next  or  next  but  one  after 
such  decision  shall  have  been  given ;  and  such  judgment  shall  and. 
may  be  entered  accordingly,  and  shall  be  of  the  same  effect  in  all 
respects  as  if  the  same  had  been  given  by  the  Court  of  general  or 
quarter  sessions  upon  an  appeal  duly  entered  and  continued.  By 
s.  16,  no  recognizance  entered  into  pursuant  to  any  statute  or 
statutes  for  the  prosecution  and  trial  of  any  appeal  shall  be  deemed 
to  be  forfeited  by  such  agreement  as  aforesaid. 

The  case  (or  the  judge's  order  for  the  statement  of  it)  must 
contain  a  statement  of  the  agreement  of  the  parties  that  judgment 
in  conformity  with-  the  decision  of  the  Court  may  be  entered  at 
quarter  sessions  in  manner  provided  by  this  Act  (l). 

The  Valuation  of  Property  (Metropolis)  Act,  1809  (32  &  33  Vict, 
c.  07) ,  s.  40,  contains  a  similar  provision  with  regard  to  appeals  to 
the  assessment  sessions,  and  it  would  seem  that  the  substitution  of 
the  quarter  sessions  for  the  county  of  London  for  the  general 
assessment  sessions  by  the  Local  Government  Act,  1888  (51  &  52 

(:)  Corporation  of  Peterborough  v.  Overseers  of  Thurlby  and  others,  8  Q.  B.  D.  586. 
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Vict.  c.  41),  s.  42,  sub-s.  (10),  does  not  abrogate  the  provisions  in 
the  former  Act  (l) . 

If  the  subject-matter  of  the  appeal  be  civil  the  case   should  be  Printing  case, 
printed  (E.  S.  C.  Ord.  XXXIV.  r.  3,  p.  467  ;  E.  129,  p.  208). 

It  should  be  divided  into  paragraphs,  which,  as  nearly  as  may  Form  of  case, 
be,  shall  be  confined  to  a  distinct  portion  of  the  subject,  and  every 
paragraph  must  be  numbered  consecutively  (E.  131,  p.  293).     For 
a  general  form  see  No.  ccxxxv.,  Appendix,  p.  610. 

The  case  must  be  signed  by  both  parties,  or  their  counsel  or  Signing, 
solicitors  (E.  S.  C.  Ord.  XXXIV.  r.  3,  p.  467;  E.  129,  p.  293), 
and  the  judge's  order  for  the  statement  of  it  must  be  attached  to  it. 

There  is  no  prescribed  time  in  which  to  file  the  case,  but  it  Piling, 
should  be  done  promptly  after  it  has  been  signed.     It  must  bear 
an  impressed  stamp  for  1  /.  for  filing.     It  is  then  filed  at  the  Crown 
Office,  and  a  praecipe,  E.  26,  impressed  with  a  2/.  stamp  for  hearing  Entry  for 
left  there,  upon  which  it  will  be  entered  for  argument  in  the  Crown 
paper.     A  day  will  be  named  for  the  hearing,  but  this  is  only 
nominal,  as  the  case  will  come  on  in  its  turn.     Two  days  before  Copies  for 
such  day  copies  for  the  use  of  the  judges  must  be  left  at  the  Crown  }U  gee 
Office  (see  ante,  p.  294). 

Upon  the  argument,  one  counsel  only  is  heard  on  each  side ;  Who  begins. 
the  appellant  begins  and  replies. 

When  the  decision  of  this  Court  is  given,  the  order  for  it  is  drawn  Judgment. 
up  at  the  Crown  Office,  with  the  full  title  of  the  appeal,  adjudging 
how  judgment  shall  be  entered  at  sessions.  The  judgment  must 
afterwards  be  entered  on  motion  at  the  sessions  next  or  next  but 
one  after  the  judgment  is  given  in  this  Court,  in  pursuance  of  the 
agreement  which,  as  before  shown,  must  be  entered  into  on  stating 
the  case,  and  for  such  costs  as  this  Court  shall  direct  (2). 

A  case  stated  under  this  Act  is  not  an  appeal  from  an  inferior  Appeal  to 
Court  within  the  meaning  of  s.  45  of  the  Judicature  Act,  1873  (3),  Appeal. 
and  an  appeal  lies  to  the  Court  of  Appeal,  provided  the  subject 
matter  be  not  criminal  (see  further,  post,  p.  483).  The  fact  that 
judgment  has  been  entered  up  at  quarter  sessions  in  accordance 
with  the  decision  of  the  King's  Bench  Division  does  not  prevent 
such  an  appeal  (4). 

(!)  See,  for  an  instance  of  such  a  ca&e  since  the  Act  of  1888,  Middlesex  County 
Council  v.  St.  George's,  Hanover  Square,  (189G)  2  Q.  B.  143  ;   75  L.  T.  153. 

(2)  See  Clarendon  v.  St.  James's,  Westminster.  20  L.  J.  M.  C.  213  ;  10  C.  B.  806  ;  17 
L.  T.  75  ;  15  J.  P.  340 ;  Holy  Trinity,  Exeter  v.  Ide  {Churchwardens),  16  L.  T.  363  ; 
15  J.  P.  273. 

(:!)  Holbom  Union  v.  Chcrtsey  Union,  15  Q.  B.  D.  76  ;  54  L.  J.  M.  C.  137,  C.  A. 

(4)  Lodge  v.  Huddersfield  {Mayor,  $c.),  (1898)  1  Q,  B.  859  ;  67  L.  J.  Q.  B.  571  ;  78 
L.  T. 582. 
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Power  to 

make  rules. 


DIVISIONAL  COURTS. 

Appeals  from  inferior  Courts  are  not,  strictly  speaking,  Crown 
side  proceedings,  but  certain  appeals  which  fall  within  the  scope  of 
s.  45  (J)  of  the  Supreme  Court  of  Judicature  Act,  1873,  are,  by 
virtue  of  E.  S.  C.  Ord.  LIX.  r.  4,  assigned  to  the  Crown  Office. 

Sect.  23  of  the  Supreme  Court  of  Judicature  Act,  1884,  provides 
for  making  rules  for  regulating  the  procedure  on  appeals  from 
inferior  Courts  to  the  High  Court,  and  under  its  provisions  Rr.  7 
to  18  of  this  Order  have  been  framed. 


[  0.  LIX. 
R.  l] 

Proceedings 
to  be  heard 
before  Divi- 
sional Courts 


Order  LIX. 
Divisional  Court*. 

It.  1.  The  following  proceedings  and  matters  shall  continue  to 
be  heard  and  determined  before  Divisional  Courts  ;  but  nothing 
herein  contained  shall  be  construed  so  as  to  take  away  or  limit  the 
power  of  a  single  judge  to  hear  and  determine  any  such  proceedings 
or  matters  in  any  case  in  which  he  has  heretofore  had  power  to  do 
so,  or  so  as  to  require  any  interlocutory  proceeding  therein  hereto- 
fore taken  before  a  single  judge  to  be  taken  before  a  Divisional 
Court : — 

(a)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division. 


(')  36  &  37  Vict.  c.  66,  s.  45.  All  appeals  from  petty  or  quarter  sessions,  from 
a  County  Court,  or  from  any  other  inferior  Court,  which  might  before  the  passing 
of  this  Act  have  been  brought  to  any  Court  or  judge  whose  jurisdiction  is  by  this 
Act  transferred  to  the  Hi<rh  Court  of  Justice,  may  be  heard  and  determined  by 
Divisional  Courts  of  the  said  High  Court  of  Justice,  consisting  respectively  of  such 
of  the  judges  thereof  as  may  from  time  to  time  be  assigned  for  that  purpose, 
pursuant  to  Rules  of  Court,  or  (subject  to  Rules  of  Court)  as  may  be  so  assigned 
according  to  arrangements  made  for  the  purpose  by  the  judges  of  the  said  High 
Court.  The  determination  of  such  appeals  respectively  by  such  Divisional  Courts 
shall  be  final  unless  special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal 
shall  be  given  by  the  Divisional  Court  by  which  any  such  appeal  from  an  inferior 
<  ourt  shall  have  been  heard.  With  this  section  must  also  be  read  s.  1  (5)  of  the 
Judicature  Act,  1894.  In  all  cases  where  there  is  a  right  of  appeal  to  the  High 
Court  from  any  Court  or  person,  the  appeal  shall  be  heard  and  determined  by  a 
Divisional  Court  constituted  as  may  be  prescribed  by  Rides  of  Court ;  and  the 
determination  thereof  by  the  Divisional  Court  shall  be  final,  unless  leave  to  appeal 
is  given  by  that  Court  or  by  the  Court  of  Appeal.     And  see  p.  4L3. 
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(b)  Appeals  from  revising  barristers  and  proceedings  relating  to      [  0.  LIX. 

election  petitions,  parliamentary  and  municipal. 

(c)  Appeals  under  s.  6  of  the  Count;/  Courts  Act,  lS7o. 

This  Act  was  repealed  by  the  County  Courts  Act,  1888. 

(d)  Proceedings  on  the  Revenue  side  of  the  Queen's  Bench  Division. 

Annulled,  E.  S.  C.  July,  1901. 

(e)  Proceedings  directed  by  any  Act  of  Parliament  to  be  taken 

before  the  Court,  and  in  which  the  decision  of  the  Court 
is  final. 

(f)  Cases   stated   by  the  Railway    Commissioners    under  the   Act 

36  8f  37  Vict.  c.  48. 
Obsolete. 

(g)  Cases  of  habeas  corpus  in  which  a  judge  directs  that  an 

order  nisi  for  the  writ  or  the  writ  be  made  returnable 
before  a  Divisional  Court. 

(h)   Special  cases   where  all  parties  agree  that  the  same  be  heard 
before  a  Divisional  Court. 

Annulled,  E.  S.  C.  July,  1901. 

(i)  Appeals  from  Chambers  in  the  Queen's  Bench  Division. 

Except  in  matters  of   practice   and  procedure,   which  now  go 
direct  to  the  Court  of  Appeal.     Judicature  Act,  1894,  s.  1  (4). 

(J)  Applications  for  new  trials  where  there  has  been  a  trial  with  a 
jury. 

Annulled  by  E.  S.  C.  February,  1892. 

The  constitution  of  Divisional  Courts  is  regulated  by  s.  17 
of  the  Appellate  Jurisdiction  Act,  1876,  as  varied  by  s.  4  of  the 
Judicature  Act,  1884,  and  is  to  be  constituted  of  two  judges  and 
not  more,  unless  the  President  of  the  King's  Bench  Division,  with 
the  concurrence  of  not  less  than  two  other  judges  thereof,  shall  be  of 
opinion  that  it  is  expedient  to  constitute  it  of  more  than  two  judges. 
Cf.  also  Judicature  Act,  1894,  s.  1  (5). 

As  to  the  formation  of  Divisional  Courts  in  vacation,  see  E.  S.  C. 
Orel.  LXIII.  r.  12,  post,  p.  500,  which,  however,  must  be  read  in 
conjunction  with  the  above  sections. 

In  addition  to  such  of  the  proceedings  enumerated  in  this  Eule 
as  are  transacted  on  the  Crown  Side,  there  are  some  others  which, 
although  not,  strictly  speaking,  appertaining  to  the  Crown  Side, 
have  been  assigned  thereto  by  other  Eules,  such  as  appeals  from 
inferior  Courts  under  s.  45  of  the  Judicature  Act,  1873,  under  E.  4, 
post,  p.  414. 
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[  0.  LIX. 
Rr.  la-4  ] 

Special  case 
under  London 
Government 
Act,  lv.'. 


R.  la. — (1)  The  summary  proceeding  for  submitting  any  ques- 
tion for  decision  to  the  High  Court  of  Justice  under  the  29th  section 
of  the  London  Government  Act,  1899,  shall  be  by  special  case  to  be 
agreed  upon  by  the  parties,  or  in  default  of  such  agreement  to  be 
settled  by  an  arbitrator  agreed  upon  by  the  parties,  or,  if  necessary, 
appointed  by  a  judge  at  Chambers,  or  to  be  settled  by  a  judge  in 
Chambers. 

Rule  of  the  Supreme  Court  under  the  London  Government  Act, 
1899,  s.  29.     Added  by  E.  S.  C.  1901. 

By  s.  29  of  the  London  Government  Act,  189!)  (62  &  63  Vict. 
c.  14)  :  "  If  any  question  arises,  or  is  about  to  arise,  as  to  whether 
any  power,  duty,  or  liability  is  or  is  not  transferred  by  or  under  this 
Act  to  the  council  of  any  metropolitan  borough,  or  any  property  is 
or  is  not  vested  in  any  such  council,  that  question,  without  prejudice 
to  any  other  mode  of  trying  it,  may,  on  the  application  of  the 
council,  be  submitted  for  decision  to  the  High  Court  in  such 
summary  manner  as.  subject  to  any  Rules  of  Court,  may  be  directed 
by  the  Court ;  and  the  Court,  after  hearing  such  parties  and  talcing 
such  evidence  (if  any)  as  it  thinks  just,  shall  decide  the  question." 

This  section  is  in  similar  terms  to  s.  29  of  the  Local  Government 
Act,  1888  (51  &  52  Vict.  c.  41),  and  s.  70  of  the  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73) ;  and  similar  Rules  have  been  framed 
under  those  statutes,  under  the  Act  of  1888  by  R.  S.  C.  August, 
1892,  and  under  the  later  Act  by  R.  S.  C.  December,  1894. 

(2)  The  special  case,  when  settled,  shall  be  filed  at  the  Crown 
Office  Department,  at  the  Central  Office  of  the  Supreme  Court,  by 
the  local  authority  concerned,  within  eight  days  from  the  settle- 
ment thereof,  and  shall  be  put  into  the  Crown  paper  for  argument 
as  if  it  were  a  case  stated  by  justices  under  20  &  21  Vict.  c.  43. 

No  appeal  lies  from  the  decision  of  the  King's  Bench  Division 
to  the  Court  of  Appeal  (*). 

R.  2.  Provision  in  ease  of  death  or  other  incapacity  of  judge. 

It.  3.  Appeal  from  award  in  compulsory  reference. 

By  s.  8  of  the  Judicature  Act,  1881,  the  provisions  of  s.  45  of  the 
Judicature  Act,  1873,  were  applied  to  appeals  from  any  award  or 
certificate  of  a  referee  or  arbitrator  when  there  has  been  a  compul- 
sory reference  to  arbitration.  But  the  application  of  this  Ride 
appears  to  be  spent  by  reason  of  the  Arbitration  Act,  1889. 


Appeals  from       R.  4.  Every  judge  of  the  High  Court  of  Justice  for  the  time 
Court°r  being  shall  be  a  judge  to  hear  and  determine  appeals  from  inferior 

C)  Ex  parte  tin   County  ('mi mil  of  Kent  and  tin-  Council  of  the  Borough  of  Dover, 
(1891)  1  Q.  B.  725;  60  L.  J.  Q.  B.  435 ;  65  L.T.  213. 
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Courts,  under  s.  45  of  the  principal  Act.     All  such  appeals  (except      [  0.  lix. 

Probate  and  Admiralty  appeals  from  inferior  Courts  and  from  

justices,  which  shall  be  to  a  Divisional  Court  of  the  Probate, 
Divorce,  and  Admiralty  Division) ,  shall  be  entered  in  one  list  b}^ 
the  officers  of  the  Crown  Office  Department  of  the  Central  Office, 
and  shall  be  heard  by  such  Divisional  Court  of  the  Queen's  Bench 
Division  as  the  Lord  Chief  Justice  of  England  shall  from  time  to 
time  direct. 

But  by  s.  1  (.3)  of  the  Judicature  Act,  1894,  in  all  cases  where 
there  is  a  right  of  appeal  to  the  High  Court  from  any  Court  or 
person,  the  appeal  shall  be  heard  by  a  Divisional  Court  constituted 
as  may  be  prescribed  by  Rules  of  Court. 

In  considering  what  are  the  appeals  which  fall  within  s.  45  of  the  Proceedings 
Act  of  1873  and  s.  1  (5)  of  the  Act  of  1894,  it  must  be  remembered  not  within 
that  s.  45  applies  only  to  such  appeals  as  existed  before  the  passing  tne  sectlons- 
of  the  Act  of  1873,  but  the  later  enactment  contains  no  such  limita- 
tion.    Therefore  a  case  stated  by  the  Railway  Commissioners  under 
the  Act  36  &  37  Vict.  c.  48,  which  did  not  come  into  operation  until 
after  the  passing  of  that  Act,  was  held  not  to  come  within  the  provi- 
sions of  s.  45  (').     It  is  somewhat  curious,  however,  to  find  that  a 
case  stated  pursuant  to  the  Public  Health  Act,  1875,  a  later  enact- 
ment, has  been  held  to  be  subject  to  the  provisions  of  s.  45  (2) ;  but 
the  date  of  the  passing  of  the  Act  was  not  pointed  out  in  that  case. 
With  regard  to  County  Court  appeals,  which  are  now  governed  by 
the  County  Court  Act  of  1888,  the  provisions  of  s.  45  with  reference 
to  such  appeals  are  preserved  by  s.  188,  sub-s.  4  (b). 

Appeals  which  fall  within  the  sections  are  : —  Appeals 

Prom  justices  of   the  peace   exercising  a  summary  jurisdiction  within  the 
{post,  pp.  416,  429).  sechons- 

From  quarter  sessions  by  case  (see  Judicature  Act,  1894,  s.  2; 
see  post,  p.  429). 

Prom  the  Mayor's  Court  of  London  (post,  pp.  439,  441). 

Prom  the  Salford  Hundred  Court  of  Record  (post,  pp.  441,  442). 

Prom  County  Courts  (jwst,  pp.  442,  448). 

From  local  Courts  of  record. 

By  s.  15  of  the  Supreme  Court  of  Judicature  Act,  1875,  his  Majesty  Application  of 
may  from  time  to  time  by  Order  in  Council  direct  that  the  enactments  appeals  to 
relating  to  appeals  from  County  Courts  shall  apply  to  any  other  other  inferior 
inferior  Court  of  record,  but  up  to  the  present  time  (3)  such  Rules  have  recor(j# 
only  been  applied  to  the  Oxford  University  Chancellor's  Court  by  Order 

(!)  Hall  v.  L.  B.  §  S.  V.  Hail.  Co.,  17  Q.  B.  D.  230  ;  53  L.  J.  Q.  B.  328  ;  54  L.  T. 
713,  C.  A. 

('-)  It.  v.  Sivindon  Local  Board,  49  L.  J.  Q.  B.  522  :  42  L.  T.  614,  C.  A. 

(:))  The  following  is  a  list  of  the  better  known  of  such  Courts,  from  which  no 
provision  by  Rules  for  appealing  has  as  yet  been  made : 


Derby  Court  of  Record. 
Exeter  Provost  Court. 
Kingston-upon-Hull  Court  of  Record. 
Newcastle  -  upon  -  Tyne    Burgess    and 

Non-Burgess  Court. 
Newark  Court  of  Record. 
Northampton  Borough  Court. 


Norwich  Guildhall  Court. 
Peterborough  Court  of  Common  Pleas. 
Preston  Court  of  Pleas. 
Ramsey  Court  of  Pleas. 
Southwark  Court  of  Record. 
Tolzey    and     Pie     Poudre    Court    of 
Bristol. 
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[  0.  LIX. 
R.  4  J 


Proceedings 

nol  \\  ithiu 
the  section. 


Bankruptcy 
appeals. 


in  Council  dated  23rd  August,  1894  Bee  25  &  26  Vict.  c.  26,  a.  12  ; 
bul  it  has  been  decided,  notwithstanding  the  want  of  such  provision, 
an  appea]  Lies  wherever  error  would  have  laid  before  the  Judicature 
Act,  1873,  and  the  Ruli  -  th<  r<  under(x). 

From  revising  barristers    post,  p.  I  18  . 

Winn  the  King's  Bench  Division,  in  the  exercise  of  its  original 
jurisdiction,  removes  proceedings  from  inferior  tribunals  for  the 
purpose  of  quashing,  it  is  not  exercising  an  appellate  jurisdiction 
\\  ithin  the  meaning  of  s.  45  ( 

Applications  under  statute  for  orders  in  the  nature  of  mandamus 
to  justices  or  other  inferior  tribunals,  such  as  an  application  under 
20  &  21  Vict.  c.  43,  s.  5,  to  compel  justices  to  state  a  case,  do  not 
come  within  the  section  (3).  Nor  do  proceedings  upon  a  caso  stated 
upon  an  appeal  to  quarter  sessions  under  Baines'  Act  (12  &  13  Yict. 
c.  45),  s.  11  (4). 

Appeals  from  County  Courts  in  bankruptcy  proceedings  are  to  a 
Divisional  Court  specially  constituted,  and  do  not  come  within  the 
3cope  of  this  work. 


Appeals  from  Courts  of  Si  m.uary  Jurisdiction. 

The  expression  "  Court  of  summary  jurisdiction "  is  now 
defined  by  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63), 
s.  13,  sub-s.  11,  to  mean  any  justice  or  justices  of  the  peace,  or 
other  magistrate,  by  whatever  name  called,  to  whom  jurisdiction 
is  given  by,  or  who  is  authorised  to  act  under  the  Summary  Juris- 
diction Acts,  whether  in  England,  "Wales  or  Ireland,  and  whether 
acting  under  the  Summary  Jurisdiction  Acts  or  any  of  them  or 
under  any  other  Act,  or  by  virtue  of  his  commission  or  under 
the  common  law. 

Justices  sitting  at  the  general  annual  licensing  meeting  are  not 
a  Court  of  summary  jurisdiction  within  the  Acts  (5)  (that  is,  for  all 
purposes),  but  they  are  a  Court  to  which  certiorari  will  lie  ((i). 

Justices  acting  under  s.  299  of  the  Lunacy  Act,  1890,  are  not 
a  Court  of  summary  jurisdiction  (7),  nor  justices  sitting  in  special 
sessions  revising  lists  of  jurors  (8),  nor  when  hearing  applications 


(')  SeeJDarlowv.  Shuttleworth,  (1902)  1  K.  B.  721;  71  L.  J.  K.  B.  460  ;  8GL.  T.  524. 
(-)  JR.  v.  Vemberton  and  others,  5  Q.  B.  D.  9.5,  C.  A. ;  49  L.J.  M.  C.  29;  41  L.  T. 
66  I  :   28  W.  R.  362  ;  41  J.  P.  184  ;  and  see  It.  v.  Savin,  6  Q.  B.  D.  309  ;  Illmgworth 
v.  Bulmer  East,  53  L.  J.  M.  C.  60  :  32  W.  K.  450;  also  Overseers  of  Walsall  v.  /..  .'■ 
.V.  W.  Rail.  Co.,  4  App.  ('as.  30  :  4S  L.J.  M.  C.  65;  30  L.  T.  453.  ' 
(3)   Re  Ellershaw  and  others,  1  Q.  B.  I).  481  ;  45  L.J.  B£.  0.  t5. 
■    Holborn  Guardians  v.  CJierhey  Guardians,  15  Q.  B.  D.  76,  C.  A.;  54  L.  J.  M.  C 
137;  53  L.  T.  656;  60  .1.  I'.  36. 

Boulter  v.  Kent  .1.1..  (1897)  A.  C.  556;  66  L.  J.  Q.  B.  787;  77  L.  T.  288-  61 
J.  P.  532. 

/;.  v.  Woodhouse,  (1906)  2  K.  B.  501  :  75  L.  J.  K.  B.  745;  95  L.  T.  399. 
■ ,   Re  Bethel,  80  L.  T.  192;   63  J.  P.  493. 

"i   Wagmaitr  v.  Willesden,  (1904)  2  K.  B.  316;  73  L.  J.  K.  B.  638  ;  20  T.  L.  R. 
494. 
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under  s.  11  of  the  Summary  Jurisdiction  (Married  Women)  Act,      [  0.  lix. 

1895  (l),  as  their  decision  can  only  he  questioned  by  appeal,  und<T  •* 

s.  11,  to  the  Probate,  Divorce  and  Admiralty  Division,  but  when 
hearing  applications  under  s.  9  of  that  Act  they  are  a  Court  of 
summary  jurisdiction  (2). 

Justices  sitting  to  hear  applications   for  the  issue  of  distress 
warrants  for  non-payment  of  poor  rates  are  within  the  definition  (:5) . 

Appeals  from  justices  exercising  their  jurisdiction  in  Courts  of  Appeals. 
summary  jurisdiction  are  regulated  by  the  Summary  Jurisdiction 
Acts,  1857  and  1879  (20  &  21  Vict.  c.  43,  s.  2,  aucl  42  &  43  Vict. 
c.  49,  s.  33)  (4).  These  two  Acts  are  to  be  read  together  (5),  and 
that  notwithstanding  that  it  may  be  expressed  in  the  case  to  be 
stated  under  one  only  (6). 

The   only  Rule  under   the   Summary   Jurisdiction   Act,  1879,  Rule  under 
which  applies  to  these  cases   is   R.  18,   as   revised  March,    1906.  jurisdiction 

Act,  1879. 

(!)  58  &  59  Vict.  c.  39  ;  Manders  v.  Manders,  (1897)  1  Q.  B.  174  ;  66  L.  J.  Q.  B. 
296. 

{-)  Ruther  v.  Rather,  (1903)  2  K.  B.  270  ;   72  L.  J.  K.  B.  826  ;   67  J.  P.  359. 

(:i)  Fourth  City  Mutual  Building  Society  v.  Churchwardens  of  East  Ham,  (1S92) 
1  Q.  B.  661  ;  56  J.  P.  410. 

(4)  20  &  21  Vict.  c.  43,  s.  2.— After  the  hearing  and  determination  by  a  justice  or  Statement  of 
justices  of  the  peace  of  any  information  or  complaint  which  he  or  they  have  power   case  on  infoi- 
to  determine  in  a  summary  way,  by  any  law  now  in  force  or  hereafter  to  be  made,    mation  or 
either  party  to  the  proceeding  before  the  said  justice  or  justices  may,  if  dissatisfied   complaint. 
with  the  said  determination  as  being  erroneous  in  point  of  lawr,  apply  in  writing 
within  three  days  after  the  same  to  the  said  justice  or  justices  to  state  and  sign  a 
case  setting  forth  the  facts  and  the  grounds  of  such  determination  for  the  opinion 
thereon  of  one  of  the  superior  Courts  of  law  to  be  named  by  the  party  applying ; 
and  such  party,  hereinafter  called  "the  appellant,"  shall,  within  three  days  after 
receiving  such  case,  transmit  the  same  to  the  Court  named  in  his  application,  first 
giving  notice  in  writing  of  such  appeal,  with  a  copy  of  the  case  so  stated  and  signed, 
to  the  other  party  to  the  proceeding  in  which  the  determination  was  given,  herein- 
after called  "  the  respondent." 

42  &  43  Vict.  c.  49,  s.   33,   sub-s.   1. — Any  person  aggrieved  who  desires  to  Extended  to 
question  a  conviction,   order,   determination,   or  other  proceeding  of   a    Court   of   other  pro- 
summary  jurisdiction  on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in   ceedings. 
excess  of  jurisdiction,  may  apply  to  the  Court  to  state  a  case  setting  forth  the  facts 
of  the  case,  and  the  grounds  on  which  the  proceeding  is  questioned,  and  if  the  Court 
decline  to  state  the  case,  may  apply  to  the  High  Court  of  Justice  for  an  order 
requiring  the  case  to  be  stated.    See  also  20  &  21  Vict.  c.  43,  s.  5,  post,  p.  4  23,  n.  (!l). 

Sub-s.  2. — The  application  shall  be  made  and  the  case  stated  within  such  time 
and  in  such  manner  as  may  be  from  time  to  time  directed  by  rules  under  this  Act, 
and  the  case  shall  be  heard  and  determined  in  manner  prescribed  by  Rules  of  Court 
made  in  pursuance  of  the  Supreme  Court  of  Judicature  Act,  1875,  and  the  Acts 
amending  the  same;  and,  subject  as  aforesaid,  the  Act  of  the  session  of  the 
twentieth  and  twenty- first  years  of  the  reign  of  her  present  Majesty,  chapter  forty- 
three,  intituled  ' '  An  Act  to  improve  the  administration  of  the  law  so  far  as  respects 
summary  proceedings  before  justices  of  the  peace,"  shall,  bo  far  as  it  is  applicable, 
apply  to  any  special  case  stated  under  this  section  as  if  it  were  stated  tinder  that 
Act: 

Provided  that  nothing  in  this  section  shall  prejudice  the  statement  of  any  special 
case  under  that  Act. 

(«)  Stokes  v.  Mitcheson,  (1902)  1  K.  B.  857;  71  L.  J.  K.  B.  077;  86  L.  T.  767; 
Rochdale  Building  Society  v.  Mayor  of  Rochdale,  51  J.  P.  134. 

(u)  Ibid. 
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[  o.  lix.  An  application  to  a  ( 'ourt  of  summary  jurisdiction  under  s.  33  of 
J  the  Summary  Jurisdiction  Act,  L879,  1"  state  a  special  case  shall 
be  made  in  writing,  and  shall  be  left  with  the  clerk  <»i  the  Court 
at  any  time  within  seven  clear  days  from  the  date  of  the  pro- 
ceeding to  he  questioned,  and  there  shall  also  be  iefi  with  him  a 
copy  of  such  application  for  each  of  the  justices  constituting  such 
Court,  which  shall  be  duly  forwarded  by  him  to  cadi  of  the  said 
justices.  The  case  shall  be  stated  within  three  calendar  months 
after  the  date  of  the  application  and  after  the  recognizance  shall 
have  been  entered  into. 
When  case  The  first  of  the  Acts  only  gave  power  to  the  justices  on  the 

may  bo  stated.  application  of  cither  party  to  state  a  case  on  an  information  or 
complaint,  and  on  the  ground  that  the  decision  was  erroneous  in 
law.  The  second  extends  this  power  to  all  proceedings  of  a 
Court  of  summary  jurisdiction,  and  on  the  additional  ground  of 
excess  of  jurisdiction,  and  to  any  party  aggrieved. 
On  a  question  A  case  cannot,  therefore,  be  stated  upon  a  question  of  fact  (!), 
nor  are  the  justices  bound  to  state  a  case  where  the  application 
discloses  no  point  upon  which  a  case  ought  to  be  granted  (2),  nor 
is  the  improper  reception  of  evidence  necessarily  a  sufficient  ground 
for  ordering  justices  to  state  a  case  when  there  is  other  evidence 
justifying  a  conviction  (3). 
When  deci-  5.  case  may  be  stated  on  points  of  law,  although  the  Act  under 

sionot justices  which  the  application  is  made  contain  words  to  the  effect  that 
the  magistrate's  decision  shall  be  "final  and  conclusive"  (4),  but 
it  is  otherwise  under  an  Act  of  Parliament  passed  subsequent 
to  the  Summary  Jurisdiction  Act  of  1870  (42  &  43  Vict.  c.  49, 
s.  33)  (5). 
A       j  An  appeal  lies  against  the  dismissal  of  an  information  or  com- 

againat  plaint  as  well  as  against  a  conviction  ('');    but  when  justices  refuse 

to  commit  for  trial  upon  an  indictable  offence,  they  have  no  power 
to  state  a  ease  (7). 


(!)  Newman  v.  Baler,  8  C/B.  (N.  S.)  200;    R.  v.  Teomans,  24  J.  P.  150;    1  L.  T. 
(N.  S.)  364. 

(2)  R.  v.  Macclesfield  •/,/.,  2  L.  T.  (N.  S.)  352  ;    /,'.  v.   Teomans,  supra. 

(3)  R.  v.  Rutlandshire  JJ.,  13  L.  T.  (N.  S.)  722. 

(4)  Freemen  of  Leicester  v.  11  wilt,  62  L.  J.  M.  C.  51  ;  68  L.  T.  201  ;  I?,  v.  Bridge, 
24  Q.  B.  D.  609  ;  59  L.  J.  M.  C.  49  ;  62  L.  T.  297. 

(5)  Westminster  City   Council  v.  Thr   Gordon   Hotels,  Ltd.,  (1907)  1   K.  B.  910;  23 
T.  L.  R.  387;  76  L.  J.  Q.  B.  l  12. 

(6)  Davys  v.  Douglas,  28  L.  J.  M.  C.  193 ;  4  II.  &  N.  180  ;  23  J.  P.  135  ;  but  see 
Stokes  v.  Mitcheson,  (1902)  1  K.  B.  857,  at  p.  865  ;  71  L.  J.  K.  B.  667  ;  86  L.  T.  767. 

(')   Foss  v.  Best,    I '.'06)  2  K.  B.  105  :  75  L.  J.  K.  B.  575  ;  95  L.  T.  127. 
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Either  party  to  the  proceeding  may  apply  for  a  case  to  be  [  o.  lix. 
stated,  although  the  Act  of  1879  would  seem  to  confine  the  appli- 
cation to  a  party  aggrieved.  But  it  has  been  held  that  the  words  Wn°  maJ 
contained  in  s.  33  of  the  Act  of  1879  do  not  cut  down  the 
words  contained  in  s.  2  of  the  Act  of  1857,  "  either  party  to 
the  proceeding"^).  It  is  suggested,  that  the  words  "a  party 
aggrieved  "  must  have  been  inserted  in  order  to  enlarge  the  scope 
of  the  former  Act ;  but  it  has  been  held  that  a  freeholder  of  the 
roadway  and  footways  being  a  street  within  the  general  limits  of 
the  Metropolitan  Streets  Act,  1867  (30  &  31  Vict.  c.  134),  whose 
tenant  had  been  convicted  and  fined  for  allowing  an  obstruction 
on  the  footway,  was  not  a  person  aggrieved  within  the  meaning  of 
the  Act  (2). 

With  the  exception  as  to  the  provision  of  the  delivery  of  the  Conditions 

case   within   three    months,    which    is    directory    only   and    not  Precedent 

'  J  J  to  case. 

a  condition  precedent  (3),  the  provisions  of  E.  18,  supra,  are 
obligatory,  and,  if  not  strictly  followed,  the  appellant  will  lose  his 
right  to  a  case.  The  application  for  the  case  must  be  in  writing 
and  be  served  upon  the  clerk  to  the  justices,  and  a  copy  left  with 
him  for  each  of  the  justices  who  adjudicated. 

But  if  the  justices  be  served  individually,  it  is  no  objection  under 
this  Rule  that  a  copy  for  each  of  them  has  not  been  left  with 
the  clerk  (4). 

In  counting  the  seven  days  under  R.  18,  supra,  one  day  is 
inclusive  and  the  other  exclusive,  so  that  where  under  the  first  of 
the  two  statutes  the  application  was  to  be  made  within  three  days, 
and  the  hearing  took  place  on  Thursday,  it  was  held  to  be  too  late 
to  make  the  application  on  the  following  Monday  (5).  This 
judgment  wras  followed  by  the  Queen's  Bench  in  Brown  v.  Vicke.ru, 
Michaelmas,  1859,  upon  a  similar  objection  (G). 

By  s.  3  of  20  &  21  Vict,  c.  43,  the  appellant,  at  the  time  of  Recognizance 
making  an  application  for  a  special  case,  must  enter  into  a  recog-  into^b^the6 
nizance  to  prosecute  the  appeal  and  to  submit  to  the  judgment  of  appellant. 


(!)  Stokes  v.  Mitcheson,   (1902)    1   K.  B.  So?  ;  71   L.  J.  K.  B.  667  :    86  L.  T. 
r67. 

("■)  Drapers'  Company  v.  Eaddon,  57  J.  P.  200;  9  T.  L.  R.  36. 

(3)  Hughes  v.  Wavertree  Local  Hoard,  10  T.  L.  R.  :357  ;  58  J.  V.  65  1. 

(')  R.  v.  Woodcock,  (1907)  2  K.  B.  101 ;   76  L.  J.  K.  B.  683. 

(•"')  I'racock  v.  The  Queen,  4  C.  B.  (N.  S.)  264 ;   27  L.  J.  C.  P.  224. 

(G)  See  also  Wynne  v.  Ronaldson,  13  W.  R.  899  ;    12  L.  T.  (N.  S.)  711. 
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R.  4  j 


London 
County 
Council 

exempted. 

Notice  of 
appeal. 


the  superior  Court,  and  he  must  pay  all  fees  (')  before  he  can  have 
the  case  delivered  to  him. 

This  recognizance  may  be  entered  into  at  any  time  during  the 
time  limited  -j  for  applying  for  the  case,  and  need  uot  be  simulta- 
neous with  the  application  (:5).  Under  the  statute  it  must  be 
entered  into  before  the  case  is  stated  and  delivered  (4). 

In  a  case  where  the  recognizance  was  entered  into  on  the 
application  for  the  case,  and  the  magistrates  subsequently  declined 
to  grant  one,  but  were;  afterwards  ordered  by  the  King's  Bench 
Division  to  do  so,  and  in  the  meantime  the  surety  had  died,  and 
the  magistrates  refused  to  deliver  the  case  without  fresh  recog- 
nizances, the  Court  held  that  there  was  no  necessity  for  any  fresh 
recognizances  (5). 

Provision  is  made  for  enforcing  the  recognizance  by  s.  13. 

The  London  County  Council  are  exempted  from  entering  into 
any  recognizances  by  virtue  of  the  London  County  Council 
(General  Powers)  Act,  1883  (56  &  57  Yict.  c.  cexxi.). 

Another  condition  precedent  *is  the  giving  of  the  notice  above 
referred  to.  The  notice  of  appeal,  as  well  as  a  copy  of  the  case, 
must  be  given  to  the  respondent  before  transmitting  the  case ;  it  is 
not  sufficient  that  a  copy  of  the  case  has  been  duly  delivered  to 
the  respondent's  solicitors,  and  that  a  statement  has  been  endorsed 
thereon  by  the  respondent's  solicitors  that  they  accepted  service  of 
the  case  on  behalf  of  the  respondent  ((i),  nor  is  it  sufficient  to  post 
the  notice  within  the  three  days,  if  it  does  not  reach  the  respon- 
dent until  the  day  after  the  case  has  been  transmitted  to  the 
office  (").  It  has,  however,  been  held  a  sufficient  compliance  with 
the  statute,  where  the  respondent  was  not  to  be  found,  to  give  the 
notice  of  appeal  and  copy  of  the  case  to  the  solicitor  within  the 


('     Under  Schedule  A. 

Schedule  A. 
Fees  to  be  taken  by  Clerks  to  Justices.  8.    '/. 

For  drawing  case  and  copy,  where  the  case  does  not  exceed  five  folios  of 

ninety  words  each 10     0 

"Where  the  case  exceeds  five  folios,  then  for  every  additional  folio 1     0 

For  the  recognizance  to  be  taken  in  pursuance  of  the  Act     5     0 

For  every  enlargement  or  renewal  thereof    2     6 

For  certificate  of  refusal  of  case 2     0 

('-)  Seven  days  now,  by  R.  18,  supra. 

(■•;   Chapman  v.  Robinson,  28  L.  J.  M.  C.  30  ;   1  El.  &  Bl.  25  ;  32  L.  T.  (N.  S.)  89. 
(4)  See  also  Stanhope  v.  Thorsby,  35  L.  J.  M.  C.  182  ;   L.  R.  1  C.  P.  423.     For  a 
public  company,  Bee  Southern  Counties  Bank  v.  Boaler,  73  L.  T.  155;  59  J.  P.  53G  ; 
Walker  v.  Delacombe,  63  L.  J.  Q.  B.  77  ;  58  J.  P.  88. 

/:.  v.  Kettle,  (1905)  I  K.  B.  212  ;  71  L.  J.  K.  B.  254  :  92  L.  T.  59. 
(*>)  Rust  v.  St.  Botolph,  Bishopsgate  [Churchwardens  ,  (1906)  94  L.  T.  575. 

Ashdoion   v.  Curtis,  31  L.  J.  M.  C.  216;  8  Jur.  N.  S.  511  ;   10  W.  R.  667; 
6  L.  T.  (N.  S.)  331 ;  Edwards  v.  Roberts,  60  L.  J.  M.  C.  6  :  (1891)  1  Q.  B.  302. 
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three  days,  where  they  afterwards,  and  before  the  hearing,  came  to      [  0.  LIX. 
the  respondent's  hands  (1). 


It  has  not  been  decided  that  the  notice  of  appeal  must  be  served  Notice  need 
personally  ;  it  would,  therefore,  seem  to  be  a  sufficient  service  if  personally^ 
left  at  the  house  or  place  of  business  of  the  respondent  with  a  clerk, 
wife,  or  servant,  or  served  upon  the  solicitor  who  is  still  acting  and 
accepts  service. 

But  where  no  special  mode  of  service  is  required  by  statute,  it 
is  for  the  Court  to  say  upon  the  facts  of  each  particular  case 
whether  the  notice  reached  the  respondent  (2).  Notice  served  on 
the  solicitor  only  has  been  held  insufficient  (3) .  Where  the  respondent 
was  a  sailor,  and  notice  and  copy  of  the  case  could  not  be  served 
personally  in  time,  service  on  the  solicitor,  although  he  had  ceased 
to  act,  was  held  sufficient  (4). 

The  appellant  must,  within  three  days  (one  day  inclusive  and  Transmitting 
the  other  exclusive)  after  receipt  of  the  case  from  the  justices  (5), 
transmit  the  same  to  the  Crown  Office,  first  giving  notice  in  writ- 
ing of  such  appeal  (Form  No.  ccliv.,  Appendix,  p.  628,  may  be 
used)  with  a  copy  of  the  case  to  the  respondent.  It  is  a  condition 
precedent  to  the  right  of  the  appellant  to  have  the  case  heard  that 
these  terms  have  been  strictly  complied  with,  and  an  objection 
arising  from  the  omission  to  do  so  cannot  be  waived  (G) .  Sunday 
is  included  in  the  three  days  in  which  the  case  is  to  be  lodged ; 
where  a  case  was  received  on  Thursday  and  not  transmitted  until 
Monday,  it  was  held  too  late  (7)  ;  and  the  three  days  must  be 
computed  from  the  time  the  country  solicitor  received  it  (8).  If, 
after  the  expiration  of  the  three  days,  the  case  remains  in  the 
appellant's  hands,  and  he  takes  it  back  to  the  justices,  they  have 
no  power  to  amend  it ;  should  they  in  fact  do  so,  the  appellant 
does  not  gain  a  further  period  of  three  days  from  the  date  of  the 
amendment  for  transmitting  it  to  the  Court  (9) .     The  Court  will 

(!)  Syred  v.  Carruthers,  27  L.  J.  M.  C.  273  ;  4  Jur.  N.  S.  949  ;  El.  Bl.  &  El.  469  ; 
but  see  Foss  v.  Best,  (1906)  2  K.  B.  105  ;  75  L.  J.  K.  B.  575 ;  95  L.  T.  127. 

(2)  Solloway  v.  Coster,  (1897)  1  Q.  B.  347  ;  66  L.  J.  Q.  B.  293  ;  76  L.  T.  57. 

(3)  Hill  v.  Wright,  60  J.  P.  312. 

(4)  Anderson  v.  Reid,  86  L.  T.  713  ;   66  J.  P.  564. 

(5)  Aspinallv.  Sutton,  (1894)  2  Q.  B.  349  ;  63  L.  J.  M.  C.  205  ;  58  J.  P.  622. 

(6)  Woodhouse  v.  Woods  and  others,  29  L.  J.  M.  C.  149  ;  Morgan  v.  Edwards,  29 
L.  J.  M.  C.  108,  Exch. ;  Foss  v.  Best,  (1906)  2  K.  B.  105 ;  75  L.  J.  K.  B.  575  ;  93 
L. T.  127. 

(7)  Pennell  v.  Uxbridge,  31  L.  J.  M.  C.  92  ;  5  L.  T.  685. 

(8)  Ibid.  ;  an!  Banks  v.  Goodwin,  9  Jur.  N.  S.  891 ;  8.  C,  3  B.  &  S.  548 ;  32  L.J. 
M.  C.  87. 

(9)  Gloucester  Board  of  Health  v.  Chandler,  32  L.  J.  M.  C.  66. 

S.M.  E  E 
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Striking  case 
out  of  paper. 


give  the  respondent  his  costs  on  an  application  to  strike  the  case 
out  of  the  list  on  such  objection  ('). 

Where  a  case  was  received  Erom  the  justices  on  Good  Friday, 
and  the  appellant  lodged  it  at  the  Crown  Office  on  the  following 
Wednesday,  the  office  being  closed  from  Friday  to  Wednesday, 
it  was  considered  that  he  had  transmitted  it  as  soon  as  it  was 
possible  to  do  so,  and  had  therefore  sufficiently  complied  with  the 
statute,  it  being  through  no  fault  of  his  that  the  case  could  not  be 
filed  in  time.  It  would  be  otherwise  as  regards  the  conduct  of  the 
parties  themselves  (2). 

The  above  conditions  as  to  the  transmission  of  the  case  apply  to 
a  re-stated  case  (3). 

If  the  appellant  has  failed  to  comply  with  the  provisions  of  the 
statutes  in  lodging  the  case  in  time  or  in  otherwise  failing  to 
comply  with  the  conditions  precedent,  an  application  may  be  made 
to  the  Court  to  strike  the  case  out  of  the  Crown  paper  upon  two 
clear  days'  notice  of  motion  under  Br.  236,  237  (pp.  339,  340)  (4). 
But  the  better  course,  instead  of  making  a  substantive  motion  for 
the  purpose,  is  to  wait  until  the  case  comes  on  for  argument  in  the 
paper,  and  then  take  the  point  as  a  preliminary  objection  to  the 
case  being  heard.  The  affidavits  in  support  of  the  objection  must 
be  intituled  in  the  name  of  the  appeal  (5),  and  copies  should  be 
supplied  to  the  other  side.  Although  the  Court  may  have  no 
jurisdiction  to  entertain  the  case,  they  will  give  the  respondent 
costs  on  striking  the  case  out  (G). 
Form  of  case.  When  a  case  has  been  granted,  stated,  and  signed  by  the 
justices,  it  will  be  delivered  to  the  appellant  or  his  solicitor  (for 
form  of  case  see  No.  ccliii.,  Appendix,  p.  627).  For  this  purpose 
the  solicitor,  at  the  hearing  of  the  information,  will  (unless  his 
authority  be  determined  to  the  knowledge  of  the  justices)  be 
deemed  to  be  still  the  solicitor  (').  The  special  case  should 
contain  every  question  which  it  is  desired  to  submit  for  the 
opinion  of  the  Court,  lest  in  consequence  of  the  omission  to  state 


(!)  G.  iV.  and  L.  $  X.  W.  Jour'  Committei  v.  Inett,  2  Q.B.  D.  284;  40  L.  J.  M.  C. 
237.     And  see  p.  389. 

(2)  Mayer  v.  Harding,  L.  R,  2  Q.  B.  410 ;   1.5  W.  R.  813  ;   16  L.  T.  (N.  S.)  429. 

(:i)  Gloucester  Local  Board  v.  Chandler,  32  L  J.  M.  ( '.  66  :  Crowther  v.  Boult,  13 
Q.  B.  D.  680  ;  Anthracite  Colliery  Co.  v.  Thomas,  -J  1th  Nov.  1 

(4)  See  Morgan  v.  Edwards  (I860;,  29  L.  J.  M.  C.  108,  Excli.  :  5  II.  &  N.  415  ; 
24  J.  P.  245. 

(s)  Johnson  v.  Simpson,  23  J.  P.  775  ;    1  L.  T.  60. 

(r')  Crowther  v.  Boult,  supra. 

(')  renneVv.  Uxbridge  {Churchwardens),  31  L.  J.  M.  C.  92  ;  5  L.  T.  (N.  S.)  685. 
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a  question  the   Court   should  decline   to   entertain  the  point  (!)  ;      [  0.  LIX. 
though  it  has  heen  decided  that  the  Court  is  competent  to  deter-  J 

mine  any  question  of  law  arising  on  a  case,  notwithstanding  that  Points  for 
the  question  was  not  raised  before,  nor  reserved  by,  the  justices,  ai&umen  • 
provided  that  the  question  does  not  depend  on  further  evidence 
which  might  have  heen  called  before  the  justices  (2). 

Facts  only  should  be  stated  and  not  the  evidence  in  full  (3 ) . 

It  must  be  signed  by  all  the  justices  who  adjudicated  (4). 
Where  a  case  was  signed  by  seven  out  of  nine  justices  and  filed, 
and  afterwards  another  copy  of  the  case  signed  by  the  other  two, 
it  was  held  to  be  bad  and  was  struck  out  (5).  Where  justices 
differed,  a  case  signed  by  the  majority,  with  a  rider  signed  by  the 
minority,  was  held  sufficient  (6). 

Although  the  Acts  require  a  respondent  to  be  named,  a  case  has  Respondent, 
been  entertained  where  there  was  no  respondent  ('). 

By  s.  4  of  20  &  21  Vict.  c.  43,  the  justices  may  refuse  a  case  Application 
where  they  think  the  application  frivolous,  and  must  give  a  certifi- 
cate to  that  effect  (8).     If  they  do  so  improperly,  the  Court  may 
order  them  to  state  one  (s.  5)  (9) . 

A  magistrate  cannot  be  compelled  to  state  a  case  on  the  ground 
that  his  decision  is  erroneous  in  point  of  law  where  he  has  followed 
a  decision  of  the  High  Court  (10). 

(!)  See  Purkis  v.  Huxtable,  1  E.  &  E.  780  ;  28  L.  J.  M.  C.  221  ;  St.  James',  West- 
minster v.  St.  Mary,  Battersea,  29  L.  J.  M.  C.  26  ;  6  Jur.  100;  Marshall  v.  Smith, 
L.  R.  8  C.  P.  416. 

(2)  Knight  v.  Halliwell,  L.  R.  9  Q.  B.  412;  30  L.  T.  359;  43  L.  J.  M.  C.  113  ; 
followed  in  Hamilton  v.  Walker,  (1892)  2  Q.  B.  27  ;  61  L.  J.  M.  C.  134 ;  67  L.  T. 
200. 

(3)  Bischop  v.  Toler,  65  L.  J.  M.  C.  1,  at  p.  3  ;  59  J.  P.  807  ;  Toler  v.  Bischop,  12 
T.  L.  R.  4. 

(4)  And  see  Westmore  v.  Paine,  (1891)  1  Q.  B.  482  ;  00  L.  J.  M.  C.  89  ;  64  L.  T.  55  ; 
Barker  v.  Hodgson,  68  J.  P.  310. 

(5)  Baileg  v.  Cook,  Jan.  16th,  1899. 

(6)  Jones  v.  Catterell,  18  T.  L.  R.  367.     See  Barker  v.  Hodgson  (supra). 
(')  See  Ex  parte  Flinn  $  Sons,  (1899)  2  Q.  B.  607. 

(8)  S.  4.  If  the  justice  or  justices  be  of  opinion  that  the  application  is  merely  fri-  Refusal  to 
volous,  but  not  otherwise,  he  or  they  may  refuse  to  state  a  case,  and  shall,  on  the  state  case, 
request  of  the  appellant,  sign  and  deliver  to  him  a  certificate  of  such  refusal :  provided 

that  the  justice  or  justices  shall  not  refuse  to  state  a  case  where  application  for  that 
purpose  is  made  to  them  by  or  under  the  direction  of  his  Majesty's  Attorney- 
General  for  England  or  Ireland,  as  the  case  may  be. 

(9)  S.  5.  Where  the  justice  or  justices  shall  refuse  to  state  a  case  as  aforesaid,  it  Rule  to 
shall  be  lawful  for  the  appellant  to  apply  to  the  Court  of  Queen's  Bench  upon  an  afh-   state  case, 
davit  of  the  facts  lor  a  rule  calling  upon  such  justice  or  justices,  and  also  upon  the 
respondent,  to  show  cause  why  such  case  should  not  be  stated,  and  the  said  Court 

may  make  the  same  absolute  or  discharge  it,  with  or  without  payment  of  costs,  as 
to  the  Court  shall  seem  meet,  and  the  justice  or  justices,  upon  being  served  with 
such  rule  absolute,  shall  state  a  case  accordingly  upon  the  appellant  entering  into 
such  recognizance  as  is  thereinbefore  provided.  Cf.  Summary  Jurisdiction  Act, 
1879,  s.  33  (1),  ante,  p.  417,  n.  (4). 

(10)  It.  v.  Shicl,  16  T.  L.  R.  349 ;  82  L.  T.  587. 

E  E  2 
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[  0.  Lix.  In  a  case  where  justices  had  dismissed  an  information  for  an 

•    -*        assault,  and  refused  to  state  a  case  on  the  ground  thai  the  appli- 
cation was  frivolous,  the  Court  held  that  there  was  a  poinl  of  law 

as  to  the  legality  of  the  assault,  and  made  the  rule  absolute  with 
costs  against  the  justices  (l).  Where  a  police  magistrate  had 
declined  to  state  a  case  on  the  ground  that  no  point  of  law  had 
arisen  in  the  case,  the  Court  directed  him  to  state  a  case  (2). 

The  right  of  appeal  to  quarter  sessions  given  by  statute  does  not 
take  away  the  jurisdiction  of  the  magistrates  to  state  a  case  under 
the  Summary  Jurisdiction  Acts  (3).  But  the  Eigh  Court,  on  an 
application  against  justices  to  slate  a  case,  in  such  a  case  have  a 
discretion,  especially  where  nothing  can  be  gained  (4). 

Justices  cannot  refuse  to  state  a  case  on  a  point  which,  though 
not  formally  raised  before  them,  goes  to  the  root  of  the  whole 
matter,  and  must  have  been  considered  in  determining  the  case  (5). 
The  Court  will  not,  however,  in  such  a  caee  grant  costs  of  obtaining 
the  rule  to  state  the  case  (ibid). 

Where  an  order  has  been  made  absolute  to  state  a  case  without 
saying  anything  as  to  the  costs,  the  party  will  not  be  entitled  to 
such  costs  on  taxing  the  costs  of  the  case  (G). 
Affidavits.  The  affidavits  in   support  of  an  application  should  refer  to  the 

certificate,  or  set  it  out  verbatim. 

In  1'.  v.  Leresche  ('),  the  Court  by  consent  took  the  facts  as  they 
appeared  in  the  affidavits  of  the  justices  as  a  statement  of  a  case 
on  an  application  for  an  order  to  state  a  case  (8). 

Where  a  case  came  before  the  Divisional  Court  on  a  rule  nisi  to 
justices  to  state  a  case,  and  it  was  agreed  that  the  affidavits  in 
support  of  the  rule  should  be  treated  as  a  special  case  stated  by 
the  justices,  the  Divisional  Court  heard  and  decided  the  case  on 
that  understanding.  When  an  appeal  from  the  Divisional  ( !ourt 
came  on  for  hearing,  the  Court  of  Appeal  were  not  satisfied 
with  the  statement  of  facts  in  the  affidavits,  and  they  therefore 
ordered  the  justices  to  state  a  case  for  the  Court  of  Appeal  (n). 

It  would  seem  that  where  a  magistrate  determines  a  case  on  the 
ground  that  he  has  no  jurisdiction,  the  proper  remedy  is  to  apply 

(1)  It.  v.  Watson  and  others,  is  J.  P.  149. 

(2)  It.  v.  Bridge  (1890),  1  Q.  P.  fi09 ;  59  L.  J.  M.  C.  49 ;  62  L.  T.  1297. 

(3)  Steele  v.  Brannan,  41  L.  J.  M.  C.  85  ;  26  L.  T.  509. 

(4)  R.  v.  Darei/,  68  L.  J.  Q.  B.  675. 

(*)  Ex  parte  Markham,  18  W.  R.  258;  21  L.  T.  748. 

(6)  Wakefield  Local  Board  v.  W.  It.  #  Grimsby  Rail.  Co.,  6  B.  &  S.  794. 

(7)  (1891)  2  Q.  B.  418  ;  60  L.  J.  M.  C.  153  ;  65  L.  T.  602. 

(8)  See  also  It.  v.  Henderson,  Ex  parte  James,  92  L.  T.  662  ;  69  J.  P.  291. 

(9)  M.  v.  Melladew,  (1907)  1  K.  B.  192  ;  76  L.  J.  Q.  B.  262  ;  96  L.  T.  189. 


FROM  MAGISTRATES.  425 

for  a  mandamus  to  compel  him  to  hear  and  determine,  and  not  by      [  0.  Lix. 

*              m                                                                                           J         R.4] 
way  ot  a  case  (').  J 

The   practice    does  not  seem   to  be    uniform.       In  Hesketh  v.  Death  of  one 
Atherton,    22nd   November,    1873,   it   was   held   that   if   counsel  °      e  pdr  Ies' 
appeared    the    Court   allowed   the    case   to    be   argued    notwith- 
standing the  death  of  one  of  the  parties. 

In  the  case  of  a  conviction  against  the  father  of  a  child  for  not 
sending  the  child  to  school  and  both  the  father  and  the  child  died 
before  the  case  came  on,  the  Court  refused  to  allow  the  case  to  be 
argued  on  the  ground  that  there  was  no  interest  surviving  (2). 

In  Siberry  v.  Connolly,  30th  August,  1905,  in  a  claim  for 
seaman's  wages,  appellant's  executors  were  allowed  to  take  the 
place  of  deceased  appellant,  and  in  Garnsworthy  v.  Pyne  the  Court 
allowed  the  case  to  be  argued  although  the  respondent  had 
died  (3)  ;  but  where  the  respondent,  a  defendant  in  a  criminal 
case,  had  died,  the  Court  ordered  the  case  to  be  struck  out 
without  costs  (4) . 

In  Jones  v.  Fallowfield,  13th  December,  1883,  Mathew  and 
Day,  JJ.,  ordered  a  case  to  be  struck  out  on  the  ground  of 
the  death  of  the  respondent;  but  in  Hirers  v.  Glasse,  14th  April, 
1891,  where  the  respondent  had  died  and  appellant  gave  notice 
to  executors  to  support  the  conviction,  the  Court  heard  and 
determined  the  case,  and  gave  the  respondent's  executors  costs. 

The  procedure  in  the  High  Court  upon  filing  and  entering  the  Filing  case, 
case  for  hearing  is  much  the  same  as  upon  a  case   stated  from 
quarter  sessions  under  Baines'  Act   (see  ante,  p.   411).      Except 
that  the  fee  for  filing,  which  should  be  impressed  upon  the  case 
is  10s.,  and  the  fee  for  hearing  1/. 

One  counsel  is  heard  on  each  side  (5),  and  the  a2">pellaut  begins  Hearing, 
and  replies.  The  justices  are  not  entitled  to  be  heard  (°),  but  the 
Court  will  sometimes  hear  counsel  on  behalf  of  the  justices  as 
amicus  cur  in1  ;7).  In  Simmons  v.  Mailing  Rural  Council  (8),  the  Court 
ordered  notice  to  be  served  on  the  Local  Government  Board  in  order 
that  they  might  take  part  in  the  argument  if  they  thought  fit.  As 
to  what  points  are  open  for  argument,  see  ante,  p.  123. 

(')  R.  v.  Be  Rutzen,  9  T.  L.  R.  41. 

(3)  Learhy.  Wanstead  School  Board,  28th  October,  1902. 

(3)  35  J.  P.  21. 

(4)  Constantine  v.  Illingworth,  19th  November,  1891. 

(5)  Spurling  v.  Bantoft,  (1891)  2  Q.  B.  at  p.  390,  n.,  and  see  ante,  p.  411  ;  00  I.  J. 
Q.  B.  745. 

(*)  Smith  v.  Butler,  1G  Q.  B.  D.  354. 

(7)  Stanton  v.  Broun,  (190  I)  1  Q.  B.  674,  n. 

{*)   (1897)  2  Q.  B.  435  ;  66  L.  J.  Q.  B.  585  ;  77  L.  T.  341. 
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[  0.  LIX. 

R.  4] 

Judgment  of 
the  Court. 


Justices  not 
liable  for 
costs. 


Costs. 


By  s.  6,  the  Court  to  which  a  case  is  transmitted  under  this 
Act  shall  hear  and  determine  the  question  or  questions  of  law 
arising  thereon,  and  shall  thereupon  reverse,  affirm,  or  amend  the 
determination  in  respect  of  which  the  case  has  been  stated,  or 
remit  the  matter  to  the  justice  or  justices,  with  the  opinion  of 
the  Court  thereon,  or  may  make  such  other  order  in  relation  to  the 
matter,  and  may  make  such  orders  as  to  costs,  as  to  the  Court  may 
seem  fit ;  and  all  such  orders  shall  be  final  and  conclusive  on  all 
parties:  Provided  always,  that  no  justice  or  justices  of  the  peace 
who  shall  state  and  deliver  a  case  in  pursuance  of  this  Act  shall 
be  liable  to  any  costs  in  respect  or  by  reason  of  such  appeal 
against  his  or  their  determination  (1). 

The  Court  have  considered  that  they  have  power  under  this 
section  to  amend  an  order  of  justices  made  under  a  wrong 
section  by  ordering  it  to  be  made  under  the  right  one,  although 
they  would  not  do  so  where  an  injustice  would  be  done  to  the 
party  affected  thereby  (2). 

The  costs  under  s.  6  are  in  the  discretion  of  the  Court,  and 
usually  follow  the  judgment  (3),  except  where  the  respondent  does 
not  appear,  when  it  is  not  usual  to  give  them  (4)  unless  the  re- 
spondent be  the  party  who  set  the  law  in  motion;  but  it  is  some- 
times done,  as  where  the  proceedings  before  the  magistrate  was 
a  civil  claim  (5).  They  were  given  against  a  respondent  who  had 
instituted  a  hard  charge  with  nothing  to  support  the  charge  (6), 
and  against  a  respondent  where  the  application  to  the  justices  was 
in  the  nature  of  a  civil  proceeding  to  recover  a  debt,  and  the 
respondent  had  raised  an  untenable  defence  and  did  not  appear 
to  support  it  (7). 

In  Smith  v.  Butler  (s)  it  was  held  that  costs  could  not  be  given 
against  the  justices  who  had  appeared  unknown  to  the  Court,  as 
they  had  no  right  to  be  heard  on  the  argument  of  the  appeal ;  but 

(*)  Costs  were  given  against  justices,  in  a  case  in  which  the  respondent  did  not 
appear,  who  appeared,  and  were  allowed  to  argue  the  case  :  Hojwood  v.  lilt 
76  L.  T.  781 ;  and  see  infra. 

(2j  ShacJcell  v.   West,  2  El.  &  Bl.  326  ;  29  L.  J.  M.  C.  45. 

P)  See  Venables  v.  Eardman,  1  El.  &  El.  ;  28  L.  J.  M.  C.  23;  Nieholh  v.  //  ill, 
49  L.  J.  M.  C.  105  ;   Copley  v.  Burton,  L.  R.  5  C.  P.  489  ;  39  L.  J.  M.  C.  14. 

(*)  See  Reg.  Gen.  1st  June,  1875;  Zee  v.  Strain,  28  L.  J.  M.  0.  221  ;  Smith  v. 
Sutler,  16  Q.  B.  D.  349  ;  50  J.  P.  260  ;  JJsk  v.  Mortimer,  20  T.  L.  R.  96  ;  90  L.  T.  25. 

(5)  Wedneslury  Local  Board  v.  Stephenson  (1864),  33  L.  J.  M.  C.  Ill  ;  9  L.  T.  731  ; 
12  W.  R.  414  ;  and  see  Buckle  x.  Wright,  34  L.  J.  M.  C.  43. 

(6)  Ealse  v.  Alder  (1874),  38  J.  P.  407. 

(7)  Usk  Urban  District  Council  v.  Mortimer  (1904),  90  L.  T.  25;  68  J.  P.  3S  ; 
2  L.  G.  R.  135. 

(8)  16  Q.  B.  D.  349  ;  34  W.  R.  416  ;  50  J.  P.  260. 
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in  Heywood  v.   Whitehead  (1)  costs  were  given  against  the  magis-      [  0.  LIX. 
trates  who  had  appeared  and  had  been  permitted  to  contest  the         »•  4] 
case.     These  two  cases  are  irreconcilable,  the  facts  being  the  same 
in  each  case.     But  in  neither  of  these  two  cases  was  the  proviso 
in  the  section  indemnifying  the  justices  referred  to.     See  supra. 

It  has  been  decided  that  this  section  applies  to  the  Crown 
whether  directly  or  indirectly  concerned  (2). 

It  is  not  the  usual  practice  to  deal  with  the  costs  before  the 
justices  (3),  but  it  was  done  in  the  case  of  East  London  Water- 
works v.  St.  Mary,  Stratford,  Bow,  31st  January,  1901. 

By  s.  7  (4)  the  High  Court  may  send  back  the  case  for  re-state-  Re-state- 
ment. ment- 

The  proper  time  to  apply  to  amend  a  case  is  when  it  comes  on 
for  argument,  and  not  upon  a  previous  substantive  motion  for 
that  purpose.  An  order  nisi  having  been  granted,  calling  upon 
the  respondent  and  not  upon  the  justices  (by  direction  of  the 
Court)  to  show  cause  why  a  case  should  not  be  amended,  was 
afterwards  discharged,  the  Court  saying  that  the  proper  time  for 
making  such  an  application  was  when  the  case  came  on  for  argu- 
ment in  the  Crown  paper ;  subsequently  upon  the  argument  of  the 
case  the  Court  ordered  certain  amendments  to  be  deemed  to  be 
made  in  the  case  (5) ,  and  upon  the  taxation  of  the  costs  the  master 
allowed  as  costs  in  the  cause  the  respondent's  costs  of  showing 
cause  against  the  rule  to  amend. 

"When  a  case  is  sent  back  for  amendment  under  this  section  the 
justices  may,  if  necessary,  rehear  the  case. 

The  Court  have  refused  to  allow  a  case,  stated  by  the  justices,  Amendment 
to  be    amended  by  consent  of  the  appellant  and   respondent  (G) ;  madtfsim  1 
but  said  that  the  proposed  amendments  must  be  submitted  to  the  b7  consent  of 
justices,  who  might  or  might  not  adopt  them.     It  would  seem  par  ies' 
that  such  a  proceeding  would  generally  throw  the  appellant  out 
of  time  (r). 

When  the  justices  transmitted  an  amendment  (after  the  three 

(!)  76  L.  T.  781. 

(■-). Moore  v.  Smith,  1  E.  &  E,  597  ;  28  L.  J.  M.  C.  126  ;  32  L.  T.  314. 

(:i)   Cooke  v.  Montague,  28  L.  T.  494. 

(4)  Sect.  7.  The  Court  for  the  opinion  of  which  a  case  is  stated  shall  have  power, 
if  they  think  fit,  to  cause  the  case  to  be  sent  back  for  amendment,  and  thereupon 
the  same  shall  be  amended  accordingly,  and  judgment  shall  be  delivered  after  it 
shall  have  been  amended. 

(5)  Christie  v.  St.  Luke,  Chelsea,  27  L.  J.  M.  C.  153  ;  30  L.  T.  273  ;  8  El.  &  El.  992. 

(6)  In  Walker  v.  Welbum  (Michaelmas,  1860). 

(7)  See  Gloucester  Board  of  Health  v.  Chandler,  32  L.  J.  M.  C.  66. 
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[  0.  LIX. 

K.  4] 


Jurisdiction 
of  judge  at 
Chambers. 


Justices 
must  issue 
■warrants. 

Certiorari 
unnecessary. 


Metropolitan 
Building- 
Act,  1855. 


days)  the  Court  refused  to  entertain  the  amendment :  but  as  it 
was  immaterial  it  allowed  the  case  to  be  argued  as  filed  ('). 

In  a  case  in  the  Com-t  of  Appeal,  the  Court  ordered  the  cases 
to  be  remitted  to  be  re-stated  and  to  come  back  to  the  Court  of 
Appeal  (2) . 

Sect.  8  gave  jurisdiction  to  a  judge  at  Chambers  to  exercise  the 
jurisdiction  of  the  Court  for  the  opinion  of  which  a  case  may 
be  stated;  but  in  a  case  where  Bruce,  J.,  had  made  an  order 
ex  parte  at  Chambers  to  remit  a  case  to  be  re-stated,  the  Court 
(Coleridge,  L.C.J.,  and  Cave,  J.)  ordered  the  case  to  be  struck 
out,  holding  that  the  jurisdiction  of  the  judge  at  Chambers  had 
gone  by  reason  of  s.  45  of  the  Judicature  Act,  1873  (3).  In  one 
case  it  was  assumed  that  this  section  would  empower  a  judge  at 
Chambers  to  compel  a  magistrate  under  s.  5  to  state  a  case  (4). 

Under  s.  9  the  justices  must,  when  necessary,  issue  warrants 
after  the  decision  of  the  superior  Court  (5)  in  order  to  enforce  it. 

By  s.  10  no  writ  of  certiorari  is  required  for  the  reomval  of 
proceedings  under  the  Act  (G). 

By  s.  14  appellants  under  this  Act  are  not  allowed  to  appeal  to 
quarter  sessions  (7)  ;  but  it  is  not  intended  that  the  statute  should 
substitute  special  cases  for  the  old  mode  of  appeals  (8). 

By  ss.  106  and  107  of  the  Metropolitan  Building  Act,  1805 
(18  &  19  Vict.  c.  122)  :  If  either  party  is  dissatisfied  with  the 
determination  of  the  convicting  justice,  in  respect  of  any  point  of 
law  or  of  the  admission  or  rejection  of  any  evidence,  he  may  appeal 


(»)  Seal  v.  Merthyr  Tvdvil,  10th  July,  1897. 

(2)  Kearney  v.  Whitehaven  Colliery  Co.,  GS  L.  T.  690;  62  L.  J.  M.  C.  129;  9 
T.  L.  R.  402. 

(3)  Southward  $  VauxhaU  Water  Co.  v.  Armiger,  9th  Februaiy,  1893;  and  see 
also  Judicature  Act,  1894,  s.  1  (5). 

(4)  Ex  parte  Smith,  27  L.  J.  M.  C.  186  :   22  J.  P.  150  :  sed  > 

(5)  9.  After  the  decision  of  the  superior  Court  in  relation  to  any  case  stated  for 
their  opinion  under  this  Act,  the  justice  or  justices  in  relation  to  whose  determina- 
tion the  case  has  been  stated,  or  any  other  justice  or  justices  of  the  peace  exercising 
the  same  jurisdiction,  shall  have  the  same  authority  to  enforce  any  conviction  or 
order  which  may  have  been  affirmed,  amended,  or  made  by  such  superior  Court  as 
the  justice  or  justices  who  originally  decided  the  case  would  have  had  to  enforce 
his  or  their  determination  if  the  same  had  not  been  appealed  against ;  and  no  action 
or  proceeding  whatsoever  shall  be  commenced  or  had  against  the  justice  or  justices 
for  enforcing  such  conviction  or  order  by  reason  of  any  defect  in  the  same 
respectively.     See  It.  v.  Corser,  8  T.  L.  R.  563. 

(6)  By  s.  10,  no  writ  of  certiorari  or  other  writ  shall  be  required  for  the  removal 
of  any  conviction,  order,  or  other  determination  in  relation  to  which  a  case  is  stated 
under  this  Act,  or  otherwise,  for  obtaining  the  judgment  or  determination  of  the 
superior  Court  on  such  case  under  this  Act. 

(7)  Any  person  who  shall  appeal  under  the  provisions  of  this  Act  against  any 
determination  of  a  justice  or  justices  of  the  peace  from  which  he  is  by  law  entitled 
to  appeal  to  the  quarter  sessions  shall  be  taken  to  have  abandoned  such  last- 
mentioned  right  of  appeal  finally  and  conclusively  and  to  all  intents  and  purposes. 

(8)  Per  Crompton,  J.,  in  Wheeler  v.  Birmingham,  29  L.  J.  M.  C.  175,  n. 
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to  the  King's  Bench  Division  by  special  case,  on  giving-  seven  days'      [  0.  Lix. 
notice  of  his  intention  to  the  other  party  and  security  for  costs,  -* 

and  in  addition,  if  necessary,  an  undertaking  to  desist  from  the 
works  complained  of,  the  case  to  be  settled  by  the  parties  if 
possible,  if  not  by  the  justice.  It  must  be  transmitted  by  the 
appellant  to  the  Crown  Office.  Quaere  how  far  these  provisions 
are  now  modified  by  the  Summary  Jurisdiction  Acts  above 
referred  to. 

Although  s.  G  provides  that  the  j  udgment  upon  the  case  shall  be  Appeal  to 
final,  an  appeal  lies  to  the  Court  of  Appeal  (except  where  the  case  Appeal, 
lias  been  stated  in  a  criminal  proceeding)  if  special  leave  be  given 
under  s.  45  of  the  Judicature  Act,  1873,  or  under  s.  1,  sub-s.  5, 
Judicature  Act,  1894,  notwithstanding  the  Appellate  Jurisdiction 
Act,  1876,  s.  20  (1).  But  the  decision  on  a  case  stated  is  an 
"  order,"  not  a  "  judgment,"  and  made  in  a  matter  not  being  an 
action,  within  Ord.  LVIII.  r.  15,  so  that  the  appeal  must  be 
brought  within  fourteen  days,  unless  by  special  leave  of  the  Court 
of  Appeal  (2). 

Special  Cases  Stated  by  Quarter  Sessions  at  Common  Law. 

Cases  stated  by  justices  at  quarter  sessions  (3)  for  the  purpose  of 
obtaining  the  decision  of  the  King's  Bench  as  to  the  validity  of 
their  order  after  they  have  heard  and  determined  an  appeal  or 
other  matter  are  not  stated  by  virtue  of  any  statute,  but  have 
arisen  by  custom  at  common  law  ;  the  only  statutory  provisions 
are  under  the  Highway  Act,  1835,  s.  108,  and  the  Public  Health 
Act,  1875,  s.  269.  They  cannot  state  such  a  case  upon  the  trial 
of  an  indictment  (4) . 

The  character  of  these  cases  lias  been  considerably  altered  by  Characteris- 

the  Judicature  Act,  1894,  s.  2.      Formerly  the  great  distinction  ties  of  case. 

between  cases  of  this  kind  and  others  was  that  they  were  stated 

only  for  the    purpose  of  obtaining  the  decision   of  the  superior 

Court  on  the  validity  of  the  order  of  quarter  sessions.     The  Court 

either  affirmed  or  quashed  the  order,  and  could  not  substitute  a 

different  one.     It  was  not  a  case  in  the  strict  sense  of  the  term ;  it 

was  really  only  an  enlargement  of  the  order  itself,  showing  the 

facts  which  led  the  justices  to  come  to  their  conclusion.     It  was,  in 

(!)  See  Crush  v.  Turner,  3  Ex.  D.  303  (C.  A.) ;  47  L.  J.  Ex.  639  ;  38  L.  T.  595. 
C1)  Austin  Friars  Steam  Shipping  Co.  v.  Strack,  22  T.  L.  R.  701.. 

(3)  Quarter  Sessions  includes  the  committees  under  the  Licensing  Act,  1904. 
JR.  v.  Southampton  JJ.,  Re  parte  Gardtj,  (1906)  1  K.  B.  446  ;  75  L.  J.  K.  B.  295  ;  95 
L. T.  437. 

(4)  R.  v.  Salop,  13  East,  95. 
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[  0.  lix.      fact,  incorporated  with  the  order,  so  as  to  become  part  of  it,  and 


R.  4] 


made  it,  so  to  say,  a  speaking  order. 

This  order,  with  the  case  attached,  used  formerly  to  be  brought 
up  by  a  writ  of  certiorari,  so  that  the  Court  of  King's  Bench,  in 
the  exercise  of  its  original  jurisdiction  over  the  proceedings  of  all 
inferior  tribunals,  might  either  quash  an  invalid  order  or  confirm 
one  if  sufficient  in  law. 

The  order,  with  the  case  attached,  showed  the  determination  of 
the  Court  of  quarter  sessions  on  the  merits  of  the  appeal,  the 
King's  Bench  Division  only  deciding  on  the  legality  of  the  order 
as  drawn  up.  Provided  the  inferior  Court  had  jurisdiction  over 
the  subject-matter,  the  Court  did  not  look  beyond  the  order  as 
enlarged  by  the  case. 

The  Court  over  and  over  again  laid  down,  on  attempts  being 
made  to  obtain  their  advice,  that  they  were  not  a  Court  to  give 
advice  on  points  reserved,  but  that  their  sole  duty  was  either  to 
quash  or  confirm  the  order  of  the  sessions.  When  once  the  case 
had  come  up  into  the  superior  Court,  the  Court  of  quarter  sessions 
was  functus  officio  with  regard  to  it  (1). 
Origin  of  How  the  practice  of  stating  these  cases  sprang  into  existence  has 

been  most  fully  traced  by  Field,  J.,  when  delivering  the  judgment 
of  himself   and   Blackburn,   J.,  in   11.   v.    Chantrell  (2),  and   the 
history  of  the  proceedings  very  fully  reviewed  by  the  House  of 
Lords  in  II.  v.  Walsall  {Overseers)  (3). 
Judicature  Now,  by  s.   2,  sub-s.    1    of   the   Judicature   Act,    1894,   it   is 

Act,  1S94.  euactet|  that  every  case  stated  by  a  Court  of  quarter  sessions  other- 
wise than  under  the  Acts  11  &  12  Vict.  c.  48  (the  Crown  Cases 
Act,  1848)  and  12  &  13  Vict.  c.  45  (Baines'  Act),  for  the  con- 
sideration of  the  High  Court,  shall  be  deemed  to  be  an  appeal,  and 
shall  be  heard  and  determined  accordingly.  Sub-sect.  2  empowers 
the  appellate  Court  to  draw  any  inference  of  fact,  to  give  any 
judgment,  or  make  any  order,  or  remit  the  order  and  the  case, 
with  the  opinion  of  the  appellate  Court,  for  rehearing,  or  send  back 
the  case  for  re-statement.  Sub-sect.  3  gives  the  appellate  Court  full 
power  to  deal  with  the  costs  both  there  and  below.  Sub-sect.  4 
deals  with  the  relation  back  of  the  final  judgment  to  the  original 

f1)  R.  v.  Kesteven,  3  Q.  B.  810;  E.  v.  Marton-cum-Grafton,  10  Q.  B.  971;  16 
L.  J.  M.  C.  159  ;  K.  v.  Sutton  Coldfield,  L.  R.  9  Q.  B.  155  ;  43  L.  J.  M.  C.  57  ; 
29  L.  T.  840. 

(2)  L.  R.  10  Q.  B.  587  ;  44  L.  J.  M.  C.  94  ;  32  L.  T.  305. 

(3)  Reported  sub  nom.  Walsall  Overseers  v.  L.  §  X.  IF.  Bail.,  4  App.  Cas.  30;  48 
L.  J.  M.  C.  65. 
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hearing  and  decision  by  the  quarter  sessions,  and  renders  unneces-      [  0.  LIX. 
sary  any  entry  or  respite  of  any   appeal  at   quarter  sessions  in  J 

respect  of  which  a  case  has  been  stated. 

This  enactment  only  deals  with  the  case  when  stated,  but  leaves 
untouched  the  mode  of  application  for  it,  the  power  of  the  quarter 
sessions  to  grant  it,  or  the  grounds  on  which  it  may  be  granted. 

An  order  upon  which  a  case  may  be  stated  must  be  one  which  Case  can  only 
finally  disposes  of  the  case  on  the  merits,  so  far  as  the  sessions  are  or(jer. 
concerned  (*). 

The  proper  mode  of  obtaining  the  decision  of  the  King's  Bench  Case  must  not 
Division  upon  a  preliminary  point  of  law  in  a  case  where  the  Court  n^ ^jnt™1" 
of  quarter  sessions  have  dismissed  an  appeal  is  by  mandamus  to 
compel  the  justices  to  enter  continuances  and  hear  the  appeal,  and 
riot  by  special  case  (2)  ;  for  it  follows  from  what  has  been  before 
pointed  out  that  the  superior  Court  will  not  entertain  cases  sent 
from  sessions  merely  for  the  purpose  of  putting  the  inferior  Court 
in  motion  (3). 

Consequently,  if  the  sessions  desire  by  means  of  a  case  to  obtain 
the  opinion  of  the  superior  Court  upon  a  preliminary  point  of  law 
or  practice,  they  should  hear  the  appeal  out  and  then  decide  it 
subject  to  a  case  on  the  particular  point  (4).  The  decision  of  the 
sessions  is  conclusive  when  the  preliminary  objection  turns  upon  a 
matter  of  fact  (cf.  p.  206). 

If  the  sessions  quash  an  order  of  justices  appealed  against  upon 
a  preliminary  objection  to  the  order,  the  respondent  should  forbear 
to  take  a  case  and  move  for  a  mandamus.  If  he  accepts  a  case  and 
afterwards  abandons  it,  he  cannot  have  a  mandamus  (5),  and  so 
would  be  without  a  remedy. 

The  sessions  can  only  reserve  a  question  of  law  ;  they  ought  not  Must  be  on 
simply  to  state  facts,  and  then  ask  the  opinion  of  this  Court,  as  a  j^  10ns ' 
jury,  upon  them.     They  are  the  judges,  and  ought  to  draw  the 
conclusions  (°)  ;  but,  having  heard  the  facts  and  drawn  their  own 
conclusions,  they  may  ask  whether,  in  the  opinion  of  this  superior 

(!)  See  R.  v.  Sutton  Coldfield,  L.  R.  9  Q.  B.  153  ;  43  L.  J.  M.  C.  57  ;  29  L.  T.  840. 
(-)  See  R.  v.  Eesteten  JJ.,  3  Q.  B.  810,  infra;  R.  v.  Suffolk  JJ.,  6  A.  &  E.  Iu9  ; 
Ex  parte  Curtis,  47  L.  J.  M.  C.  35  ;   3  Q.  B.  D.  13  ;  29  L.  T.  840. 

(3)  R.  v.  Sutton  CoMjield,  L.  R.  9  Q.  B.  153  ;  R.  v.  Kesteven  JJ.,  3  Q.  B.  810  ;  13 
L.  J.  M.  C.  13;  R.  v.  Marton-cum- Grafton  {Inhabitants),  10  Q.  B.  971;  16  L.  J. 
M.  C.  159 ;  R.  v.  Chantrell,  L.  R.  10  Q.  B.  587  ;  44  L.  J.  M.  C.  94  ;  32  L.  T.  305. 
But  sometimes  cases  slip  through  without  objection  ;  for  instance,  Davics  v.  Evans,  77 
L. T.  688. 

(4)  R.  v.  Ecstrven,  supra. 

(5)  R.  v.  Suffolk  JJ.,  6  A.  &  E.  109. 

(6)  R.  v.  St.  Cuthbert  Wells,  3  N.  &  M.  100. 
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[  o.  lix.      Court,  the  facts  were  suflicient  to  warrant  the  conclusions  tliev  have 

K.  4]  .  J 

arrived  a1 

Not  demand-        Jt  js  for  \}lr  justieesand  not  for  the  parties  to  determine  whether 

parties.  '  any  particular  question  of  law  is  one  of  difficulty  and  fit  to  be 
reserved  (2).  The  justices  are  the  sole  judges  both  of  the  facts 
ami  law ;  their  decision  is  final,  and  cannot  be  reviewed  without 
their  consent  (3). 

Where,  for  instance,  the  sessions  declined  to  admit  certain 
evidence,  in  consequence  of  which  the  appeal  was  dismissed,  and 
refused  to  reserve  a  case,  the  superior  Court  upon  certiorari 
declined  to  review  their  decision  except  upon  a  case  (4). 

The  power  to  state  a  case  on  a  question  of  law  is  not  taken 
away,  although  by  the  Act  under  which  the  proceedings  are 
taken,  the  decision  of  the  quarter  sessions  is  made  final  (5). 

When,  however,  the  sessions  entertain  any  doubts,  it  is  their 
duty  to  submit  them  to  the  superior  Court ;  but  if  they  do  not 
desire  the  interference  of  the  superior  Court,  that  Court  has  no 
jurisdiction  (6),  and  will  not  grant  a  mandamus  to  compel  the 
justices  to  grant  a  case  ("),  though  when  a  case  has  been  granted 
the  Court  will  compel  the  sessions  to  proceed  to  state  it  by  a 
mandamus  to  enter  continuances  and  hear  the  appeal,  on  the 
ground  that  until  they  have  stated  the  case  they  have  not  deter- 
mined the  appeal  (8).  A  mandamus  commanding  them  in  terms 
to  state  a  case  will  only  be  granted  under  very  special  circum- 
stances (9). 

Drawing  case.  The  case  is  always  supposed  in  law  to  be  stated  by  the  justices 
themselves,  but  as  a  general  rule  in  practice  the  case  is  by  per- 
mission of  the  justices  drawn  by  the  counsel  for  the  party  disputing 
the  order.  It  is  then  sent  to  the  counsel  on  the  other  side.  If 
they  both  agree,  they  both  sign  it  (10),  and  then  it  is  sent  to  the 

(')  It.  v.  Pilkington  'Inhabitants),  1  ■>  L.  J.  M.  C.  <il  :  8  Jur.  267;  but  .see  Bonnor 
v.  Lushington,  68  L.  T.  91  ;  57  J.  P.  168. 
(-)  R.  v.  Chantrell,  ubi  supra . 

(3)  It.  v.  Cottingham  [Inhabitants),  2  A.  &  E.  2.50;  4  N.  &  M.  215;  It.  v.  Frieston 
(Inhabitants),  5  U.  &  Ad.  597. 

(4)  It.  v.  Frieston    Inhabitants  ,  5  B.  &  Ad.  597. 

Kyddy.  Watch  Committee  of  the  Ciiyoj  Livery ;    1907),  2  K.  B.  591  ;  23  T.  L.  R. 

624:   Goodwin  v.  The  Sheffield  Corporation,  (1902J  1  K.  B.  at  p.  631  ;  71  L.  J.  K.  B. 
492;  86  L.  T.  682;  66  J.  P.  533. 

See  /,'.  v.  Carnarvon  J  J.,  4  B.  &  Aid.  86. 
(')  Ex  parte  Jar  vin  [Inhabitants),  9  D.  P.  C.  120. 

>   /,'.  v.  Pembrokeshire  J.J..  2  B.  &  Ad.  391  ;  It.  v.  Suffolk,  1  D.  P.  C.  163. 
(;i)  li.  v.  Effingham,  cited  2  B.  &  Ad.  at  p.  3 

R.  v.  Woolpit,  5  N.  &  M.  at  p.  538  ;  4  Ad.  &  E.  at  p.  21G.  Per  Coleridge,  J. : 
"It  is  much  to  be  regretted  that  it  so  often  happens  that  sessions  cases  are  not 
drawn  by  barristers." 
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clerk  of  the  peace,  who,  before  transmitting  it  to  the  Crown  Office,      [  0.  LIX. 
obtains  the  signature  of  the  chairman  (1).     If  the  chairman  dis-  ' 

approves  of  it,  he  is  not  bound  to  accept  it,  but  may  draw  his  own 
case.  When  counsel  are  unable  to  agree,  the  case  must  be  settled 
by  the  chairman  (2). 

"Where  the  chairman  dies  before  signing  a  case  that  he  has 
granted,  it  is  necessary  to  apply  to  the  Court  for  a  mandamus  to 
enter  continuances  and  hear  the  appeal  in  order  that  the  new 
chairman  may  adopt  and  sign  the  case  as  his.  This  was  done 
in  The  Mayor  of  Liverpool  v.  West  Derby  Union,  and  the  Rule 
was  made  absolute  by  consent  on  December  16th,  1904. 

There  is  no  particular  form  in  which  such  a  case  should  be  Form  of  case, 
stated,  but  there  are  certain  rules  to  be  gathered  from  the  various 
decisions.     Care  should  be  taken  to   state   facts,   and  not  merely  Facts,  not 
evidence  from  which  facts  are  to  be  inferred  (3),  for  if  the  justices  ^  stated. 
do  not  state  the  result  of  the  evidence,  the  superior  Court  will  send 
it  back  to  be  re-stated  for  them  to  find  one  way  or  the   other  (4). 
When  the  justices  have  drawn  their  inference  from  the  evidence, 
if  anjT,  this  Court  will  not  disturb  their  decision  (5).     The  justices  Fraud, 
must  specifically  find  fraud  if  any  is  suggested,  for  this  Court  will 
not  presume  it  (6).     If  it  is  found  the  finding  is  conclusive  ("). 

As  already  very  fully  pointed  out,  ante,  the  sessions  must  not 
ask  questions  with  a  view  to  rehearing,  or  to  their  ultimate 
decision.  Where  the  conclusion  of  the  case  was,  "  if  the  Court 
should  be  of  opinion  that  the  appeal  ought  to  have  been  allowed 
.  .  .  judgment  for  the  appellant  is  to  be  entered  at  the  quarter 
sessions,"  the  Court  refused  to  hear  the  case,  Lord  Coleridge, 
C.J.,  saying,  "  This  Court  does  not  merely  give  advice  to  the 
quarter  sessions,  nor  merely  answers  question?,  but  finally  decides 
and  determines   the    case.     The  Court  of   quarter  sessions   must 


(')  R.  v.  Sussex  JJ.,  1  M.  &  S.  734.  Per  Bayley,  J.:  "In  strictness  the  case 
ought  to  have  been  settled  sed  nit  curia." 

(2)  R.  v.  Woo/pit,  supra. 

(3)  R.  v.  Pilkington  [Inhabitants),  5  Q.  B.  662;  13  L.  J.  M.  C.  61  ;  R.  v.  St. 
Cuthbert,  Wells  [Inhabitants),  5  B.  &  Ad.  939  ;  3  N.  &  M.  100  ;  3  L.  J.  M.  C.  35  ; 
R.  v.  Middlezoy  [Inhabitants),  2  T.  R.  41. 

(4)  R.  v.  St.  Peter,  Norwich,  8  T.  R.  477. 

(3)  R.  v.  Martin  in  Leicester,  8  B.  &  C.  674  ;  R.  v.  Seacroft  [Inhabitants),  2  M.  &  S. 
472. 

(°)  R.v.  Fillongley,  2  T.  R.  709;  R.  v.  Woodlands  [Inhabitants),  1  T.  R.  261; 
2  Str.  1156;  R.  v.  WMston,  Burr.  S.  C.  166. 

(7)  R.  v.  St.  Sepulchre,  Cambridge  [Inhabitants),  1  B.  &  Ad.  924;  but  see  2  Str. 
1013. 
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[  o.  lix.      understand  thai  they  will  not  be  permitted  to  interfere  with  the 
R-41        jurisdiction  of  the  Court"  (l). 

For  a  general  form  of  case,  Bee  No.  ccxxxiv.,  post,  p.  610. 
How  brought        Formerly,  when  a  ease  had  been  stated  by  sessions,  it  could 
up"  only    have    been    brought    before    the    superior    Court    by    wrii 

•  of  i  ertiorari  to  remove  the  order  of  sessions,  in  obedience  to  which 
the  sessions  returned  their  order  with  the  case  attached;  but  this 
is  not  now  necessary,  as  by  s.  40  of  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  "A  writ  of  certiorari  shall  not  be 
required  for  the  removal  of  any  conviction,  order,  or  other  deter- 
mination, in  relation  to  which  a  special  case  is  stated  by  a  Court 
of  general  or  quarter  sessions  for  obtaining  the  judgment  or  deter- 
mination of  a  superior  Court." 

The  certiorari  has  been  dispensed  with  by  Act  of  Parliament 
and  is  no  longer  necessary ;  but  the  case  stands  in  precisely  the 
same  position  as  if  it  had  been  brought  up  by  certiorari.  Per 
Lopes,  L.J.,  London  C.  C.  v.  West  Ham  (2). 

The  procedure  by  certiorari  was  of  itself  highly  convenient, 
providing  a  simple  and  inexpensive  machinery  for  conveying  the 
proceeding  from  the  one  Court  to  the  other,  and  the  object  of  the 
foregoing  section  is  not  very  apparent.  It  may  have  been,  and 
probably  was,  inserted  in  the  Act  in  consecpience  of  what  had  been 
said  by  the  learned  judges  in  P.  v.  Chantrett  (3). 

(1)  JR.  v.  Hi  a  din g ton  Union,  Law  Times,  1  Dec.  1883.  Upon  this  case  being  taken 
to  the  Court  of  Appeal,  by  consent  of  the  counsel  on  both  sides,  the  case  was 
treated,  upon  the  suggestion  of  the  Court,  as  if  the  objectionable  paragraphs  were 
struck  out:  50  L.  T.  444  ;  32  W.  R.  738  ;  -17  J.  P.  756;  andsee  /,'.  v.  Marton-cum- 
Grafton  {Inhabitants),  1<>  Q.  B.  971  ;  16  L.  J.M.  C.  159;  R.  v.  Wistow  {Inhabitants), 
10  L.  J.  M.  C.  112  ;  1  G.  &  L>.  681  ;  ];.  v.  Worth  Inhabitants),  1  Q.  B.  132  ;  12 
L.  J.  M.  C.  47  ;  3  G.  &  D.  376  ;  7  J.  P.  287  :  X.  v.  Kestt  ven  JJ.,  3  Q.  B.  810  ; 
13  L.  J.   M.  C.  78;    8  J.  P.  629;    L>.  v.  Iekham   {Inhabitants  .  3  Q.  B.  815,  n. ; 

7  J.  P.  529;   R.  v.  Stoke-up  n-Trent  {Inhabitants),  5  Q.  B.  303  ;   13  L.  J.  M.  C.  41  ; 

8  J.  P.  197. 

(2)  (1892)  2  Q.  B.  at  p.  176. 

(a)  L.  R.  10  Q.  B.  587  ;  44  L.  J.  M.  C.  94  :  33  L.  T.  305.  At  one  period  it  had 
been  the  frequent  habit  of  the  legislature  to  insert  clauses  in  different  Acts  taking 
away  the  righl  to  certiorari.  This  habit  had  been  very  much  decried  by  many 
judges,  from  Lord  Kenyon  downwards,  and  in  the  judgment  in  R.  v.  Chantrett,  the 
learned  judges  (p.  590)  suggested  that  the  attention  of  the  legislature  should  be 
directed  to  the  too  frequent  practice  of  taking  away  the  certiorari  by  statute. 
quoting  the  language  of  Erie,  C.J.  {It.  v.  Dickenson,  7  E.  &  B.  831  ;  26  L.  J.  M.  C. 
20  1 1,  that  the  restoration  of  the  c<  rtiorari  would  be  a  salutary  addition  to  the  laws. 
Field.  J  .  in  his  judgment  gives  a  possible  reason  for  the  insertion  of  the  clauses  in 
various  Arts.  He  says  [p.  589)  :  "  But  there  can  be  no  doubt  that  a  great  many 
orders,  good  and  valid  and  worthy  to  have  boon  upheld  on  the  merits,  were  often 
quashed  for  some  technical  defect,  and  i  ence  it  became  common  to  inseri  in  statutes 
a  proviso  that  orders  and  convictions  under  these  Acts  should  not  be  quashed  for 
errors  in  form  or  removal  by  certiorari." 

Where  the  right  to  certiorari  is  taken  away,  there  is  no  mode  whatever  left  for 
reviewing  the  judgments  of  quarter  sessions,  even  on  substantial  questions  of  law 
which  the  justices  themselves  might  desire  to  have  settled.     Whether  the  effect  of 
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R.  25.  No  special  case  stated  by  a  Court  of  general  or  quarter      [  0.  lix. 
sessions  for  obtaining  the  judgment  or  determination  of  the  High 


Court  upon  any  order  or  other  determination  of  a  Court  of  general  Time  for 
or  quarter  sessions  shall  be  filed  at  the  Crown  Office  Department  from  sessions, 
after  the  expiration  of  six  calendar  months   from  the  making  of      [  e.  34  ] 
such  order  or   determination,  except   by  leave  of   the   Court   on 
special  circumstances  being  shown,  either  before  or  after  the  ex- 
piration of  such  six  months. 

Where  the  sessions  have  made  an  order  subject  to  a  case,  the 
order  cannot  be  enforced  until  the  expiration  of  the  time  for 
entering  the  case,  for  the  order  is  only  a  conditional  one(') ;  but  if, 
through  no  fault  of  the  person  at  whose  instance  the  case  has  been 
reserved,  the  case  is  not  settled  within  six  months,  it  would  seem 
that  the  King's  Bench  Division  may  grant  a  mandamus  to  the 
justices  to  enter  continuances  and  hear  the  appeal  (2) ;  but  they 
will  not  do  so  after  the  expiration  of  the  six  months  if  such  party 
has  merely  allowed  the  time  to  pass  without  taking  the  necessary 
steps  to  obtain  the  settlement  of  the  case,  and  to  bring  it  before  the 
Court  (■'). 

R.  26.  No  special  case  stated  upon  any  order  or  other  deter-  Recognizance, 
mination  of  a  Court  of  general  or  quarter  sessions  shall  be  filed 
at  the  Crown  Office  or  be  entered  for  hearing,  unless  the  party 
proceeding  upon  such  special  case  shall  comply  with  the  require- 
ments of  R.  24  by  entering  into  a  recognizance  or  by  paying  into  [  R.  38  ] 
Court  the  sum  of  50/.  as  therein  provided,  unless  such  recognizance 
or  payment  into  Court  be  dispensed  with  by  consent  as  provided 
by  the  said  Rule,  and  in  default  thereof  the  justices  may  proceed 
as  in  that  Rule  provided  (4) . 

R.  24  is  set  out  in  full  ante,  p.  56.  It  requires  that  the  party 
obtaining  the  case  should  enter  into  a  recognizance,  with  sufficient 

this  section,  by  taking  away  the  necessity  for  applying  for  the  writ,  enables  the 
justices  in  all  cases  to  send  up  cases  to  the  supei'ior  Court,  and  so  impliedly  repealing 
the  various  restraining  sections  in  former  Acts,  may  be  somewhat  doubtful.  There 
has  not  yet  been  any  decision  on  the  point  ;  but  some  cases  have  been  entertained, 
and  it  seems  to  be  tacitly  accepted  that  the  restrictive  clauses  are  no  longer  operative. 
See  Crorlrr  v.  Ibnjmond,  3  T.  L.  R.  181. 

The  Act  itself  is  badly  drawn,  for,  while  taking  away  the  necessity  for  applying 
for  a  certiorari,  it  takes  away  all  the  procedure  and  formalities  which  were  incident 
thereto,  without  providing  any  machinery  in  its  place.  For  instance,  under 
13  Geo.  II.  c.  18,  s.  5,  it  was  necessary  that  the  certiorari  should  be  applied  for 
within  six  months,  and  under  5  Geo.  II.  c.  19,  s.  2,  the  party  obtaining  a  certiorari 
■was  required  to  enter  into  a  recognizance,  with  sureties,  to  prosecute  the  certiorari 
without  delay,  and  pay  costs  if  unsuccessful.  These  defects  as  to  time  and  recog- 
nizance have,  however,  now  been  remedied  by  the  C.  O.  R. 

(M  R.  v.  Staffordshire  JJ.,  7  E.  &  B.  933. 

(2)  It.  v.  Suffolk  JJ.,  1  D.  P.  C.  163. 

(3)  E.  v.  Staffordshire  JJ.,  1  D.  P.  C.  484. 

(4)  This  does  not  apply  to  the  London  County  Council;  they  are  exempt  by 
London  County  Council  (General  Powers)  Act,  1893  (50  &  57  Vict.  c.  ccxxi). 
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[O.LlX.  sureties,  before  one  or  more  justices  of  the  county  or  place,  or  at 

•     J  their  general  or  qiiarter  sessions,   where  such  judgment  or  order 

shall  have  been  given  or  made,  or  before  any  judge  of  the  High 
Court  in  the  sum  of  50/.,  with  condition  to  prosecute  the  casi  at  his 
own  costs  and  charges  with  effect,  without  any  wilful  or  affected 
delay,  and  to  pa\  the  party  in  whose  favour  or  for  whose  benefit  the 
judgment,  order,  or  conviction  shall  have  been  given  or  made  within 
one  month  alter  the  said  judgment,  order,  or  conviction  shall  be 
confirmed,  bis  full  costs  and  charges,  to  be  taxed  according  to  the 
course  of  the  <  !ourt,  or  shall  pay  such  amount  into  <  lourt,  unless  the 
parties  by  consent  in  writing  dispense  with  such  recognizance  or 
paymenl  into  Court;  and  in  case  the  party  prosecuting  such 
certiorari  shall  not  enter  into  such  recognizance  (unless  the 
same  be  dispensed  with  by  consent  as  aforesaid),  or  shall  not 
perform  the  conditions  aforesaid,  it  shall  be  lawful  for  the  said 
justices  to  proceed  and  make  such  further  order  for  the  benefit  of 
the  party  for  whom  such  judgment  shall  be  given,  in  such  manner 
as  if  no  certiorari  had  been  granted. 

By  E.  27  (ante,  p.  57),  in  all  civil  causes  or  matters  in  respect 
of  which  a  special  case  shall  have  been  stated,  the  recognizance  or 
payment  into  Court  shall  be  conditioned,  as  regards  costs,  to  pay 
such  costs,  if  any,  as  the  Court  shall  order. 

For  further  directions  relating  to  such  recognizances  see  the 
remarks  at  p.  57,  and  for  forms  of  the  recognizances  in  civil  cases 
No.  19,  p.  510,  and  in  criminal  cases  No.  20,  p.  511. 

AVhen  duly  entered  into,  the  recognizance  must  be  lodged  with 
the  clerk  of  the  peace,  to  be  forwarded  with  the  case  to  the  Crown 
( >mce. 


Transmission  R,  31.  When  a  case  is  stated  by  a  Court  of  quarter  sessions 
for  the  consideration  of  the  King's  Bench  Division,  the  clerk  of 
the  peace,  upon  application  by  the  appellant  to  the  King's  Bench 
Division,  shall  forthwith  transmit  to  the  Crown  Office  at  tire  Royal 
Courts  of  Justice  such  case,  together  with  any  conviction,  order,  or 
other  determination  appealed  from  (if  any),  and  also  the  order 
made  at  quarter  sessions  the  subject  of  the  said  case  (1). 

If  the  clerk  of  the  peace  should  refuse,  application  might  then  be 
made  to  the  Court  to  compel  him,  but  it  is  not  quite  obvious  what 
steps  should  be  taken  ;  recourse  might,  of  course,  be  had  to  the 
writ  of  certiorari,  as  that  proceeding  is  not  abolished  by  the 
Act  (2).  Qucvre,  whether  a  mandamus  would  lie  to  the  justices  for 
the  purpose. 

The  order  of  sessions  and  case  must  be  transmitted  to  the  Crown 
Office  at  the  Royal  Courts  of  Justice,  and  if  the  order  of  sessions 
was  made  upon  an  appeal  against  a  conviction  or  other  order  of 
justices,  and  affirmed   such  conviction   or  order,  such  conviction  or 

See  Clark  v.  Alderbury   Union,  50  L.  J.  M.  C.  at  p.  35  ;  29  W.  R.  334  ;  45 
J.  P.  358. 

(-)  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  ?.  40. 
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order  must  also  be  returned,  if  it  is  sought  to  quash  it,  as  the  Court      [  0.  LIX. 
cannot  in  terms  quash  or  affirm  a  proceeding*  not  on  the  riles  of  the         R.  4  ] 
Court,  


The  proceedings  having  been  lodged  at  the  Crown  Office,  the  Filing  case, 
solicitor  or  agent  for  the  party  prosecuting  the  case  must  pay  by 
stamps  a  fee  of  10s.  for  filing  the  case,  and  2s.  6d.  for  filing  the 
recognizance. 

The  case  may  then  be  entered  in  the  Crown  paper  for  argument  Entry  for 
upon  payment  of  a  fee  of  1/.  upon  an  impressed  praecipe  (E  26).  hearing. 

The  party  entering  the  case  for  argument  must  deliver  at  the  Copies  for  the 
Crown  Office  two  days  before  the  day  appointed  for  hearing  three  judges, 
copies  of  the  proceedings  (E.  132,  p.  294),  marked  "for  the  use  of 
the  judges"  (E.  133,  p.  294),  containing  a  copy  of  the  order  or 
conviction  (if  any)  sought  to  be  quashed  and  a  copy  of  the  case. 
For  the  consequences  of  making  default  in  not  delivering  these 
copies  see  E.  135,  p.  294. 

Upon  the  argument  only  one  counsel  is  heard  on  each  side  ;  the  Who  begins, 
appellant  begins  and  replies  (').     But  where  there  are  two  distinct 
interests  represented  at  quarter  sessions  both  will  be  heard  (2). 

Upon  an  appeal  against  the  refusal  to  renew  a  licence,  the 
objectors  at  sessions  were  allowed  to  be  heard;  but  the  Divisional 
Court  held  that  they  had  no  right  to  be  heard  on  a  case  stated  by 
sessions  (3). 

The  Court  will  not  entertain  an  objection,  although  it  goes  to  the  Argument, 
jurisdiction  of  the  orders,  which  is  not  raised  by  the  case  (4). 

The  Court  may  send  the  case  back  to  the  sessions  to  be  restated  Restating. 
(Judicature  Act,  1894,  s.  2,  sub-s.  (2)  )  ;  the  Court  cannot  amend  it 
themselves.  But  they  will  not  send  it  back  to  be  restated  on  a 
mere  formal  objection  if  enough  appears  to  enable  them  to  decide 
according  to  the  merits  of  the  case  (5).  The  defendant  in  the 
superior  Court,  that  is,  the  party  to  whom  the  case  was  granted,  is 
the  proper  party  to  take  steps  for  having  the  case  restated  (6). 
The  necessary  steps  for  this  purpose  are  to  draw  up  the  order  for 
restating  the  case  at  the  Crown  Office,  to  get  the  orders  and  case 
taken  otf  the  file,  annex  the  order  to  them,  and  transmit  them  to 
the  clerk  of  the  peace  of  the  county  or  place  from  which  they  were 
removed. 

If,  on  a  case  being  sent  back  to  be  restated,  the  quarter  sessions 
should  find  it  necessary  to  re-hear  the  appeal,  they  may  do  so,  and 
make  a  new  order,  even  in  contravention  of  the  former  one  (7). 

The  order  of  quarter  sessions  remains  in  the  King's  Bench 
Division  unless  remitted.     If  it  involves  the  payment  of  a  fine  or 

(')  See  X.  E.  Rail.  Co.  x.  Scarborough  Local  Board,  9  B.  &  S.  1009.  This  is  the 
result  of  the  Judicature  Act,  1894,  having  converted  the  special  cases  from  quarter 
sessions  into  appeals,  and  therefore  the  rule  in  Spurling  v.  Bantoft,  (1891)  2  Q.  B. 
384,  is  no  longer  the  practice.      Crayford  Overseers  v.  Sutter,  13  T.  L.  R.  300. 

(2)  Smith  v.  Overseers  of  Richmond,  11  L.  T.  161. 

(:;)  Nix  v.  Beeston  Brewery  Co.,  15  T.  L.  R,  413. 

(4)  R.  v.  Heyop  {Inhabitants),  8  Q.  B.  54?  ;  15  L.  J.  M.  C.  70  ;  10  J.  P.  165  :  R. 
v.  Thomas,  1  E.  &  B.  399  ;  21  J.  P.  6G1  ;  R.  v.  Hartpury  (Inhabitants),  8  Q.  B.  566  : 
16  L.  J.  Q.  B.  105:  R.  v.  St.  Anne.  Westminster  {Inhabitants),  8  Q.  B.  561  ;  16 
L.  J.  M.  C.  33;  11  J.  P.  56. 

(5)  R.  v.  Middlezoy,  2  T.  R.  41. 

(''■)  R.  v.  Barnes  and  another,  3  Q.  B.  437  ;   11  L.  J.  M.  C.  128. 

(7)  See  R.  v.  Bloxam,  1  A.  &  E.  386  ;  3  N.  &  M.  385  :   3  L.  J.  M.  C.  115. 
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[  0.  lix.  any  other  moneys,  it  may  either  be  there  enforced  by  execution,  or, 

R.  4  ]  if  necessary,  it  may  be  Benl  back. 

~  Formerly  an  appeal  lay  to  the  Court  of  Appeal  from  the  judgmenl 

CoinTof0  t}l°       °*  the  King's  Bench  Division  on  such  orders  of  quarter  sessions  as 

Appeal.  were  of  a  civil   nature  without  leave  to   appeal  under  s.  45  of  the 

Judicature  Act,  1873  (')  ;   but  now  by  s.  1  (5)  of  tho  Judicature  Ad  , 

1894,  leave  must  first  be  obtained.     This  would  not  apply  to  cases 

stated  in  a  criminal  cause  or  matter,  as  s.  47  of  the  Judicature  Act, 

1873,  has  not  been  repealed,  and  the  Judicature  Act,  1894,  is  to  be 

read  in  conjunction  with  the  older  Judicature  Acts.     (Sect.  7.)     See 

further  as  to  appeal  in  these  matters,  post,  p.  481. 

Before  the  Judicature  Act,  189  I,  such  appeals  were  decided  by  the 
Court  of  Appeal  to  be  appeals  from  final  orders,  and  not  to  be 
entered  in  the  list  of  interlocutory  appeals  (-),  but  since  that  Act 
lias  altered  their  character  each  ease  must  be  looked  at. 

West  Riding  of  Yorkshire  Rivers  Act,  1894. 
(57  &  58  Vict.  c.  clxvi.) 

By  s.  14,  sub-s.  (2).  If  either  party  on  an  appeal  to  a  Court 
of  quarter  sessions  under  the  above  Act  feels  aggrieved  by  the 
decision  of  the  Court,  he  may  appeal  from  that  decision  to  the 
High  Court  in  accordance  with  the  Rules  of  the  Supreme  Court 
for  the  time  being ;  and  it  has  been  determined  that  the  appeal 
shall  be  by  way  of  motion  under  the  provisions  of  Orel.  LIX. 
rr.  1,  4  (3). 

The  costs  of  the  appeal  are  in  the  discretion  of  the  Court  under 
the  Judicature  Act,  1894,  s.  2  (3).  (See  further,  The  Law  Re- 
lating to  Rivers  Pollution,  by  C.  J.  Haworth.) 

From  Quarter  Sessions  under  s.  269  of  the  Public 
Health  Act,  1875. 

Sect.  269,  sub-s.  7,  of  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  enables  the  quarter  sessions  sitting  as  a  Court  of 
appeal  in  matters  under  the  Act  to  "  state  tho  facts  specially  for 
the  determination  of  a  superior  Court." 

The  Act  provides  no  procedure  to  regulate  such  special  cases. 
It  has,  however,  been  held  that  a  case  so  stated  is  an  appeal  from 
an  inferior  Court  within  the  meaning  of  s.  45  of  the  Judicature 
Act,  is?:;,  cited  above  (4). 

(»)  R.  v.  Savin,  6  Q.  B.  D.  .'509  (C.  A.) ;  29  W.  R.  638. 

(3)  R.  v.  Middlesborough  Overseers,  10  November,  1883;  per  Brett,  M.R.,  and 
Bowen,  L.J. 

(3)  See  West  Riding  of  Yorkshire  Eivers  Board  v.  Gaunt  and  others,  67  J.  P-  183. 

(4)  R.  v.  Swindon  Local  Board,  49  L.  J.  Q.  B.  522  :    12  L.  T.  014.     Cf.  ante,  p.  415. 
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Under  s.  108  of  the  Highway  Act,  1835. 

By  s.  108  of  the  Highway  Act,  1835  (5  &  6  Will.  IV.  c.  50).      [  o.  lix. 
In  any  ease  of  appeal,  the  Court  of  quarter  sessions  before  whom  -* 

the  same  is  heard  and  determined  may,  if  they  think  fit,  state  the 
facts  specially  for  the  determination  of  his  Majesty's  Court  of 
King's  Bench  thereon,  in  which  case  it  shall  be  lawful  to  remove 
the  proceediugs  by  writ  of  certiorari  or  otherwise  into  the  said 
Court  of  King's  Bench. 


The  Mayor's  Court  of  London. 

The  Mayor's  Court  of  London  is  one  of  the  inferior  Courts  Mayor's 
included  in   s.  45  of  the  Judicature  Act,  1873,  and   an   appeal  London, 
therefrom,  other  than  from  a  judgment  upon  a  question  of  law 
arising  upon  the  record  which  lies  direct  to  the  Court  of  Appeal  (*), 
lies  to  a  Divisional  Court  of  the  King's  Bench  (2). 

Such  appeals  are  created  by  ss.  8  and  10  of  the  Mayor's  Court 
of  London  Procedure  Act,  1857  (20  &  21  Vict.  c.  clvii.). 

By  ss.  8  and  9  a  party  can  appeal  in  cases  over  20/.  as  of  right.  Right  of 
The  procedure  was  formerly  by  special  case.  By  s.  10  a  party 
could  in  all  cases  appeal  by  leave  from  the  judge  of  the  Mayor's 
Court  not  only  on  a  matter  of  law,  but  also  to  set  aside  a  verdict 
or  a  non-suit,  or  to  enter  a  verdict  as  the  case  might  be,  or  for  a 
new  trial. 

E,.  10,  infra,  has  the  effect  of  abolishing  all  such  appeals  by 
special  case  and  substitutes  appeal  by  motion  (3),  but  does  not 
take  away  the  vested  right  of  appeal  on  a  matter  of  law  in  a  case 
over  20/.  without  leave  (4). 

(!)  Le  Blanch  v.  Renter's  Telegraph  Co.,  1  Ex.  D.  408;  Pryor  v.  City  Offices  Co., 
10  Q.  B.  D.  504  (C.  A.). 

(2)  Appleford  v.  Jiidkins,  3  C.  P.  D.  489  ;  47  L.  J.  Q.  B.  615  ;  38  L.  T.  801  (C.  A.). 

(3)  R.  v.  J.  of  Worcestershire  County  Court,  17  Q.  B.  D.  761 ;  55  L.  J.  Q.  B.  470. 

(4)  Ederr.  Levy,  19  Q.  B.  D.  210. 

Mayor's  Court  of  London  Procedure  Act,  1857,  s.  8:  If  either  party  appearing  20  &  21  Vict, 
on  the  trial  of  any  cause  in  which  the  sum  sought  to  be  recovered  shall  exceed  the  c.  clvii. 
sum  of  201.  shall  be  dissatisfied  with  the  determination  or  direction  of  the  Court  in 
point  of  law,  or  upon  the  admission  or  rejection  of  any  evidence,  such  party  may 
appeal  from  the  same  to  any  one  of  the  superior  Courts  (two  or  more  of  the  puisne 
judges  or  barons  thereof  shall  sit  out  of  term  as  a  Court  of  appeal  for  that  purpose)  : 
provided  that  such  party  shall,  within  two  days  after  such  determination  or  direction, 
give  notice  of  appeal  to  the  other  party  or  his  attorney,  and  also  give  security 
within  such  time  or  times  as  the  Court  shall  direct,  to  be  approved  of  by  the 
registrar  of  the  Court  (if  the  judge  shall  so  direct),  for  the  costs  of  the  appeal, 
whatever  be  the  event  of  the  appeal,  and  for  the  amount  of  the  judgment,  if  he  be 
the   defendant   and   the    appeal  be  dismissed.      Provided  nevertheless,  that  such 
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[  0.  LIX. 
R.  4] 


Application 
for  leave. 


Interlocutory 

matters. 


An  appeal  under  s.  1<>  is  not  restricted  like  appeals  from  County 
Courts  1"  questions  of  law,  so  that  a  motion  may  1><>  made  on  any 
of  the  grounds  upon  which  a  motion  may  be  made  with  reference 
to  trials  in  the  superior  Courts;  but  the  leave  of  the  judge  is  still 
necessary  for  appeals  under  that  section.  The  word  appeal  does 
not  occur  in  the  section,  but  the  effect  of  the  section  is  the  same  as 
though  it  did  (1). 

The  application  for  leave  should  be  made  at  the  trial,  or,  at  any 
rate,  within  a  reasonable  time  thereafter.  Where  the  judge 
refused  leave  at  the  trial,  but  after  consideration  granted  leave  on 
the  fourth  day  after  the  trial,  it  was  held  that  the  leave  was  not 
granted  upon  the  trial  (2). 

No  appeal  is  given  upon  any  interlocutory  proceedings,  conse- 
quently no  appeal  lies  upon  a  motion  for  a  new  trial  (3). 

The  requirements  of  particular  Acts  of  Parliament  limiting  the 
right  of  appeal  or  imposing  special  requirements  are  not  done  away 
with  by  reason  of  the  application  of  Ord.  LIX.  rr.  10,  17,  supra, 
consequently  the  provisions  of  s.  8  as  to  the  obligation  of  a  party 


security,  so  far  as  regards  the  amount  of  the  judgment,  shall  not  be  required  in  any 
case  where  the  judge  of  the  Court  shall  have  ordered  the  party  appealing  to  pay 
the  amount  of  such  judgment  into  the  hands  of  the  registrar,  and  the  same  shall 
have  been  paid  accordingly  ;  and  the  said  Court  of  appeal  may  either  order  a  new- 
trial  on  such  terms  as  it  shall  think  fit,  or  may  order  judgment  to  be  entered  for 
either  party,  as  the  case  may  be,  and  may  make  such  order  with  respect  to  the  costs 
of  the  said  appeal  as  such  Court  may  think  proper,  and  such  orders  shall  be  final. 

Sect.  10  :  If  upon  the  trial  of  any  issue  the  judge  shall  grant  leave  to  the  plaintiff 
or  defendant  to  move  in  [any  of  the  superior  Courts]  to  set  aside  a  verdict  or  a  non- 
suit, and  to  enter  a  verdict  for  the  plaintiff  or  defendant,  or  to  enter  a  nonsuit,  as 
the  case  may  be,  or  for  a  new  trial,  the  party  to  whom  such  leave  may  have  been 
given  may  apply  by  motion  to  such  superior  Court  within  such  period  of  time  after 
the  trial  as  motions  of  the  like  kind  shall  from  time  to  time  be  permitted  to  be  made 
in  such  superior  Court  for  a  rule  to  show  cause  why  such  verdict  or  nonsuit  should 
not  be  set  aside,  and  a  verdict  entered  for  the  plaintiff,  or  defendant,  or  a  nonsuit 
entered,  or  why  a  new  trial  should  not  be  had,  as  the  case  may  be,  in  such  action, 
which  Court  is  hereby  authorized  aud  empowered  to  grant  or  refuse  such  rule 
(which  rule,  when  granted,  shall  operate  as  a  stay  of  proceedings  until  the  deter- 
mination thereof),  and  afterwards  to  proceed  to  hear  and  determine  the  merits 
thereof,  and  to  make  such  orders  thereupon,  and  as  to  costs,  as  the  same  Court 
shall  think  proper  ;  and  in  case  such  Court  shall  order  a  new  trial  to  be  had  in  any 
such  action,  the  party  obtaining  such  order  shall  deliver  the  same,  or  any  office 
copy  thereof,  to  the  registrar  of  the  said  Court,  and  thereupon  all  the  proceedings 
on  the  former  verdict 'or  nonsuit  shall  cease,  and  the  action  shall  proceed  to 
trial,  according  to  the  practice  of  the  Court,  in  like  manner  as  if  no  trial  had  been 
had  therein ;  or  in  case  the  Court  before  whom  such  rule  shall  be  heard 
shall  order  the  same  to  be  discharged,  the  party  obtaining  any  such  order  may, 
upon  delivering  the  same,  or  an  office  copy  thereof,  to  the  registrar,  be  at  liberty  to 
proceed  in  any  such  action  as  if  no  such  rule  nisi  had  been  obtained  ;  and  if  a 
verdict  be  ordered  to  be  entered  for  the  plaintiff  or  defendant,  or  a  nonsuit  be 
ordered  to  be  entered,  as  the  case  may  be,  judgment  shall  be  entered  accordingly. 

(')  Applcford  v.  Judkins,  3  C.  P.  I).  489;  47  L.  J.  C.  P.  615 ;  38  L.  T.  801  ;  26 
W.  R.  734.' 

(-)  Folkardw.  Metropolitan  Rail.  Co.,  L.  R.  8  C.  P.  470. 

(3)  Beriro  v.  Talheim,  92  L.  T.  Journ.  40. 
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appealing  to  give  security  for  costs  still  apply  (*),  and  the  High 
Court  has  no  power  to  extend  the  time  for  giving  notice  of  appeal 
under  that  section  (2).  But  there  is  no  power  under  the  section 
to  require  security  for  the  costs  in  the  Mayor's  Court  in  addition 
to  those  of  the  appeal  (3) . 


[  0.  Lix. 

R.  4] 


The  Salford  Hundred  Court. 

As  in  the  case  of  the  Mayor's  Court  of  London  the  right  of  Salford 
appeal  from  the  Court  of  record  for  the  Hundred  of  Salford  in  Court. 
the  County  of  Lancaster,  is  created  by  a  local  Act,  which  not 
being  readily  accessible,  the  provisions  in  point  are  set  out  at  the 
foot  hereof  (4),  but  such  provisions  are  only  of  importance  so  far 

(!)  Morgan  v.  Bowles,  (1894)  1  Q.  B.  236  ;   63  L.  J.  Q.  B.  84. 

(2)  Kirby  v.  North  British  mid  Mercantile  Insurance  Co.,  (1896)  2  Q.  B.  99  (C.  A.). 

(3)  Green  v.  Isaacs,  96  L.  T.  122. 

(4)  The  Salford  Hundred  Court  of  Record  Act,  1868  (31  &  32  Vict.  c.  cxxx):   Salford 
And  as  to  (/ranting  new  trials,  entering  nonsuits,  §c. — By  s.  89,  if  upon  the  trial  of   Hundred 
any  issue  the  judge  shall  grant  leave  to  the  plaintiff  or  defendant  to  move  in  any   Court. 

one  of  the  superior  Courts  to  set  aside  a  verdict  or  nonsuit,  and  to  enter  a  verdict   Appeal  with 

for  the  plaintiff  or  defendant,  or  to  enter  a  nonsuit,  or  to  arrest  the  judgment,  or   ieave 

for  judgment  non  obstante  veredicto,  as  the  case  may  be,  or  for  a  new  trial,  the  party 

to  whom  such  leave  may  have  been  given  may  apply  by  motion  to  such  superior 

Court  within  such  period  of  time  as  the  judge  shall  then  appoint  for  a  rule  to  show 

cause  why  such  verdict  or  nonsuit  should  not  be  set  aside  and  a  verdict  entered  for 

the  plaintiff  or  defendant,   or  a  nonsuit   entered,   or   the   judgment  arrested,   or 

judgment  non  obstante  veredicto  entered,  or  why  a  new  trial  should  not  be  had,  as 

the  case  may  be,  in  such  action,  which  superior  Court  is  hereby  authorised  and 

empowered  to  grant  or  refuse  such  rule  (which  rule,  when  granted,  shall  operate  as 

a  stay  of  proceedings  until  the  determination),  and  afterwards  to  proceed  to  hear 

and  determine  the  merits  thereof,  and  to  make  such  orders  thereupon,  and  as  to  the 

costs,  as  the  same  Court  shall  think  proper ;  and  in  case  such  Court  shall  order  a 

new  trial  to  be  had  in  any  such  action,  the  party  obtaining  such  order  shall  deliver 

the   same,    or   an   office  copy   thereof,    to   the  registrar,    and  thereupon   all  the 

proceedings  on  the  former  verdict  or  nonsuit  shall  cease,  and  the  action   shall 

proceed  to  trial  according  to  the  pi-actice  of  the  Court  in  like  manner  as  if  no  trial 

had  been  had  therein  ;  or  in  case  the  Court  before  whom  such  rule  shall  be  heard 

shall  order  the  same  to  be  discharged,  the  party  obtaining  any  such  order  may, 

upon  delivering  the  same,  or  an  office  copy  thereof,  to  the  registrar,  be  at  liberty  to 

proceed  in  any  such  action  as  if  no  such  rule  nisi  had  been  obtained  ;  and  if  a 

verdict  be  ordered  to  be  entered  for  the  plaintiff  or  defendant,  or  a  nonsuit  be 

ordered,  or  judgment  be  ordered  to  be  arrested,  or  judgment  non  obstante  veredicto  be 

ordered  to  be  entered,  as  the  case  may  be,  judgment  shall  be  entered  accordingly  ; 

and  the  proceedings  to  set  aside  the  verdict  and  order  a  new  trial  to  be  had,  or  to 

enter  a  verdict  for  either  party,  according  to  leave  reserved  at  the  trial,  shall  be  the 

same  as  in  ordinary  cases. 

By  s.  91  :  It  shall  be  lawful  for  any  party  to  any  suit  in  the  Court  who  shall  be  Without 
dissatisfied  with  any  verdict  or  judgment  given  or  any  nonsuit  entered  against  him  leave, 
in  any  action  which  shall  have  been  tried  in  the  Court  to  apply,  within  one  month 
next  after  such  verdict  or  judgment  given  or  nonsuit  entered,  to  any  of  the 
superior  Courts,  or  to  any  judge  of  any  of  the  said  Courts,  for  a  rule  to  show  cause 
why  a  new  trial  of  such  action  should  not  be  granted,  or  nonsuit  set  aside  and  a  new 
trial  granted,  or  a  verdict  entered,  or  judgment  for  the  plaintiff  or  defendant,  or  a 
nonsuit  entered,  as  the  case  may  be,  in  the  same  manner  as  is  customary  in  actions 
depending  in  the  superior  Courts  and  tried  at  nisi  prius  before  any  judge  of  assize 
by  virtue  of  any  record  in  any  of  the  superior  Courts,  and  thereupon  it  shall  be 
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[  o.  lix.      ae  they  deal  with  or  govern  the  right  of  appeal ;  otherwise  the  pro- 
•*        cedure  on  appeal  in  the  King's  Bench  Division  is  regulated  by 
this  Order. 

Appeals  from  County  Courts. 
County  Appeals  in  all  actions  and  matters  within  the  jurisdiction  of 


lawful  for  any  of  the  superior  Courts,  or  any  judge  of  one  of  the  superior  Courts,  to 
grant  such  rule,  and  to  hear  and  determine  the  merits  of  the  same  in  like  manner  as 
in  actions  depending  in  the  superior  Courts  and  tried  as  aforesaid  :  and  in  case  any 
of  the  superior  Courts,  or  any  judge  of  one  of  the  superior  Courts,  shall  make  the 
rule  absolute  (which  they  are  severally  empowered  to  do  upon  such  terms  as  they 
shall  respectively  think  reasonable),  then  on  delivery  of  an  office  copy  of  such  rule 
by  the  party  who  shall  have  obtained  the  same  to  the  registrar  all  proceedings  upon 
the  former  verdict,  judgment,  or  nonsuit  so  obtained  in  the  Court  shall  cease,  and 
the  said  action  shall  proceed  anew  to  a  trial  in  the  Court,  or  a  verdict  or  judgment 
for  the  plaintiff  or  defendant  or  a  nonsuit  shall  be  entered  according  to  the  tenor  of 
such  absolute  rule :  Provided  always  that  it  shall  not  be  lawful  for  any  party  to 
move  for  any  such  rule,  nor  shall  any  such  rule  be  of  any  force,  unless  and  until 
the  party  intending  to  apply  for  such  rule  shall  become  bound  by  recognizance,  with 
two  sufficient  sureties  to  be  approved  by  the  registrar,  in  such  reasonable  sums  as 
he  shall  deem  sufficient  for  the  security  of  the  party  against  whom  such  rule  is  to 
be  applied  for,  that  the  party  intending  to  apply  for  such  rule  will,  in  case  such 
rule  is  not  granted,  or  in  case  it  be  granted  and  not  made  absolute,  pay  the  debt, 
damages,  and  costs,  or  the  damages  and  costs,  or  costs,  as  the  case  may  be,  adjudged 
or  to  be  adjudged,  and  all  costs  incurred  by  the  other  party  in  showing  cause 
against  the  rule ;  provided  that  no  proceedings  upon  such  verdict,  judgment,  or 
nonsuit  shall  be  stayed,  where  such  application  is  not  made  by  leave  of  the  judge, 
until  such  security  shall  have  been  given,  but  the  giving  of  such  security  shall 
operate  as  a  stay  of  proceedings  until  the  expiration  of  the  said  month,  aud  until 
the  decision  of  the  rule,  in  case  such  rule  to  show  cause  be  granted  within  such 
month,  but  wThen  the  application  shall  be  made  by  leave  of  the  judge  such  leave 
shall  operate  as  a  stay  of  proceedings  for  one  month. 

And  as  to  proceedings  in  error. — By  s.  92  :  All  the  provisions  with  respect  to 
proceedings  in  error  which  are  contained  in  the  sections  of  the  Common  Law 
Procedure  Act,  1852,  numbered  146,  147,  148,  149,  150,  151,  152,  153,  154,  155, 
L56,  157,  158,  159,  160,  161,  162,  163,  164,  165,  166,  and  167  in  the  Queen's  printer's 
copies  of  the  said  Act,  shall  extend  and  apply  to  the  Court :  Provided  always,  that 
error  may  be  brought  in  any  of  her  Majesty's  superior  Courts,  and  that  it  shall  not 
be  necessary  to  bring  the  judgment  roll  into  the  superior  Court  in  which  error  shall 
be  brought  as  required  and  provided  by  the  said  section  numbered  155  in  the  Queen's 
printer's  said  copies,  but  it  shall  be  sufficient  in  the  place  thereof  to  transmit  to  the 
superior  Court  a  transcript  of  the  record  of  any  judgment  or  proceeding  in  the 
Court  on  which  error  is  alleged,  and  that  the  judgment  of  the  superior  Court 
thereon  shall  be  certified  by  the  proper  officer  of  the  superior  Court,  or  by  rule  of 
Court,  as  the  superior  Court  may  direct,  and  thereupon  such  judgment  shall  be 
entered  on  the  original  record  in  the  Court,  and  such  further  proceedings  as  may  be 
necessary  thereon  shall  be  awarded  by  the  Court,  subject  to  the  right  of  either  party 
to  allege  errors  in  the  said  judgment  in  the  superior  Court  and  proceed  thereon  as 
provided  by  the  Common  Law  Procedure  Act,  1852,  in  the  case  of  errors  alleged  in 
actions  depending  in  such  superior  Court. 

By  s.  93  :  No  execution  shall  be  stayed  or  delayed  upon  or  by  any  writ  of  error, 
or  supersedeas  thereon,  to  be  sued  for  the  reversing  of  any  judgment  given  in  the 
Court,  unless  the  person  or  persons  in  whose  name  such  writ  shall  be  brought  shall 
become  bound  by  recognizance  with  two  sufficient  sureties,  to  be  approved  by  the 
registrar,  in  such  reasonable  sums  and  in  such  manner  as  the  registrar  shall  deem 
sufficient  for  the  security  of  the  other  party,  to  prosecute  the  said  writ  with  effect, 
and  if  the  said  judgment  be  affirmed,  or  the  said  writ  be  not  proceeded  in,  to  satisfy 
and  pay  the  amount  of  such  judgment  and  all  costs  and  damages  sustained  by  the 
delaying  of  execution  and  all  costs  of  error :  Provided  always,  that  a  judge  of  any 
of  the  superior  Courts  may  order  execution  to  be  stayed  upon  any  such  judgment 
by  a  writ  of  error  returnable  in  any  superior  Court  without  such  security  as 
aforesaid. 


FROM  COUNTY  COURTS.  443 

County  Courts  are  governed  by  the  County  Courts  Act  of  1888      [  0.  Lix. 
(51  &  52  Vict.  c.  43),  ss.  120,  124  (*).  R4] 

Appeals  shall  be  brought  in  accordance  with  the  provisions  of 
the  Rules  of  the  Supreme  Court,  made  under  the  Supreme  Court 
of  Judicature  Act,  1884.  (County  Court  Eules,  1903  and  1904, 
Ord.  XXXIII.  r.  1.) 

An  appeal  lies  under  s.  120  of  the  Act  of  1888  in  interlocutory  Interlocutory 
as   well   as   final  matters  (2) .      Consequently  it  lies   against  the 
refusal  of  a  new  trial  (3)  or  the  grant  of  a  new  trial  (4) . 

(')  The  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  120:  If  any  party  iu  Where  appeal 
any  action  or  matter  shall  be  dissatisfied  with  the  determination  or  direction  of  the  lies, 
judge  in  point  of  law  or  equity,  or  upon  the  admission  or  rejection  of  any  evidence, 
the  party  aggrieved  by  the  judgment,  direction,  decision,  or  order  of  the  judge,  may 
appeal  from  the  same  to  the  High  Court,  in  such  manner  and  subject  to  such 
conditions  as  may  be  for  the  time  being  provided  by  the  Rules  of  the  Supreme 
Court  regulating  the  procedure  on  appeals  from  inferior  Courts  to  the  High  Court : 
Provided  always,  that  there  shall  be  no  appeal  in  any  action  of  contract  or  tort, 
other  than  an  action  of  ejectment  or  an  action  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditament  shall  come  in  question,  whei'e  the  debt  or  damage  claimed 
does  not  exceed  twenty  pounds,  nor  in  any  action  of  replevin  where  the  amount  of 
rent  or  damage  or  value  of  the  goods  seized  does  not  exceed  twenty  pounds,  nor  in 
any  action  for  the  recovery  of  tenements  where  the  yearly  rent  or  value  of  the 
premises  does  not  exceed  twenty  pounds,  nor  in  proceedings  in  interpleader  where 
the  money  claimed  or  the  value  of  the  goods  and  chattels,  or  of  the  proceeds  thereof, 
does  not  exceed  twenty  pounds,  unless  the  judge  shall  think  it  reasonable  and 
proper  that  such  appeal  should  be  allowed,  and  shall  grant  leave  to  appeal.  At  the  Judge's  notes, 
trial  or  healing  of  any  action  or  matter  in  which  there  is  a  right  of  appeal,  the 
judge,  at  the  request  of  either  party,  shall  make  a  note  of  any  question  of  law 
raised  at  such  trial  or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and 
of  his  decision  thereon,  and  of  his  decision  of  the  action  or  matter. 

Sect.  121  :  In  any  action  or  matter  in  which  there  is  a  right  of  appeal,  and  the 
judge  has,  at  the  request  of  either  party,  made  a  note  of  any  question  of  law  raised 
at  such  trial  or  hearing,  and  of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  of  the  action  or  matter,  he  shall,  at  the  expense 
of  any  person  or  persons  being  party  or  parties  in  such  action  or  matter,  furnish  a 
copy  of  the  note  so  taken  at  the  said  trial  or  hearing,  or  allow  a  copy  to  be  taken  of 
the  same  by  or  on  behalf  of  such  person  or  persons,  and  he  shall  sign  such  copy 
whether  a  notice  of  motion  in  the  matter  of  the  said  appeal  has  been  served  or  not, 
and  the  copy  so  signed  shall  be  used  and  received  at  the  hearing  of  such  appeal. 

Sect.  122  :  On  the  hearing  of  an  appeal  the  High  Court  shall  have  power  to  draw  Power  as  to 
any  infereuce  of  fact,  and  may  either  order  a   new  trial    on  such  terms  as  the   judgment. 
Court  shall  think  just,  or  may  order  judgment  to  be  entered  for  any  party,  as  the 
case  may  be,  or  may  make  a  final  or  other  order  on  such  terms  as  the  High  Court 
may  think  proper  to  ensure  the  determination  on  the  merits  of  the  real  questions  in 
controversy  between  the  parties.     (Cf.  post,  p.  456.) 

Sect.  123  :  No  appeal  shall  lie  from  the  decision  of  the  judge,   if  before  such  Agreement 
decision  is  pronounced  the  parties  shall  agree,  in  writing  signed  by  themselves  or  not  to  appeal. 
their  solicitors  or  agents,  that  his  decision  shall  be  final,  and  no  such  agreement 
shall  require  a  stamp. 

Sect.  124  :  No  judgment  or  order  of  any  judge,  nor  any  action  or  matter  brought  No  appeal 
before  him  or  pending  in  his  Court,  shall  be  removed  by  appeal,  motion,  certiorari,    except  under 
or  otherwise,  into  any  other  Court  whatever,  save  and  except  in  the  manner  and  this  Act. 
according  to  the  provisions  in  this  Act  mentioned. 

(-')  Gilson  and  .Suns  v.  Kilmer  (1891),  69  L.  T.  310. 

(3)  Sow  v.  L.  <$■  N.  W.  Rail.  Co.,  (1892)  1  Q.  B.  391  ;  61  L.  J.  Q.  B.  368:  66 
L.  T.  398. 

(4)  Pole  v.  Bright,  (1892)  1  Q.  B.  603;  61  L.  J.  Q.  B.  139;  65  L.  T.  748. 


Ill 
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When  i   o- 
Lilut iDii  lies. 


Remitted 


Injunci  i'  in. 


Ejectment. 


Workmen's 

Compensation 

Act. 

Special 

jurisdictions. 


An  appeal  lies  equally  whether  the  action  is  tried  before  a  judge 
alone  or  with  a  jury  (1). 

Jl  docs  not  necessarily  follow  that  an  appeal  does  not  lie  because 
there  is  a  remedy  by  prohibition,  especially  in  ease  when-  ;i 
question  of  time  only  is  involved  and  the  Court  has  jurisdiction 
over  the  subject-matter  (2).  If  a  question  of  jurisdiction  is  in- 
volved and  the  Court  entertains  a  doubt  whether  an  appeal  will 
lie,  it  will  treat  the  motion  as  if  it  came  before  them  on  prohibition 
in  order  to  save  expense  and  to  decide  the  real  question  (3). 

In  actions  of  contract  under  100/.  remitted  under  s.  65,  and 
actions  of  tort  remitted  under  s.  (56,  an  appeal  lies  in  the  same 
manner  as  though  the  actions  had  been  originally  commenced  in 
the  County  Court ;  also  an  appeal  lies  in  equity  (4)  proceedings 
remitted  under  s.  69  (5),  and  in  interpleaders  remitted  under  s.  17 
of  the  Judicature  Act,  1884  (47  &  48  Vict.  c.  61),  where  the 
amount  or  value  does  not  exceed  500/. 

An  appeal  lies,  without  leave  of  the  judge,  when  an  injunction 
is  claimed  irrespective  of  any  claim  for  damages ;  where  in  an 
action  for  trespass  the  plaintiff  claimed  40s.  damages,  it  did  not 
prevent  the  defendant  from  appealing  without  leave  against  so 
much  of  the  judgment  as  awarded  an  injunction  (G). 

It  lies  in  all  actions  of  ejectment  irrespective  of  the  yearly  value 
of  the  premises  (")  ;  it  lies  in  actions  of  contract  or  tort  where  a 
defendant's  counterclaim  exceeds  20/.,  although  the  claim  of  the 
plaintiff  is  below  that  amount  (8). 

It  lies  against  an  order  made  by  a  County  Court  under  s.  5  of 
the  Workmen's  Compensation  Act,  1897  (9). 

In  addition  to  the  provisions  having  a  general  application,  there 
are  various  Acts  of  Parliament  dealing  with  special  subjects  which 
give   jurisdiction  to   County  Courts  to   deal  with  the  particular 

East  Aug.  Sail.  Co.  v. 


45  L.  T.  480  ;  and  see 
511. 


(!)   Caicleg  v.  Furnell,  12  C.  B.  291 ;    20  L.  J.  C.  P.  197 
Lythgoe,  10  C.  B.  72G  ;  20  L.  J.  C.  P.  84. 

(2)  Barker  v.  Palmer,  8  Q.  B.  D.  9  ;  51  L.  J.  Q.  B.  110 
Simt/and  v.   Turkish  Cigarette  Co.,  80  L.  T.  472;   47  W.  R 

(3)  JDraycott  v.  Harrison,  17  Q.  B.  D.  1 47. 

(4)  All  appeals  from  County  Courts  under  the  Guardianship  of  Infants  Act,  1886 
(49  <5c  50  Vict.  c.  27),  are,  by  s.  10,  to  be  heard  by  a  judge  of  the  Chancery  Division. 
Query  how  far  affected  by  the  Judicature  Act,  1894,  s.  1,  sub-s.  5. 

(5)  David  v.  Howe,  27  Ch.  D.  533 ;   53  L.  J.  Ch.  1053  ;  49  L.  T.  003. 

/.,  tint  v.  James,    1898)  1  Q.  B.  417  ;  67  L.  J.  Q.  B.  283  ;   77  L.  T.  802. 
(7)  Millett  v.    Ballard,  (1904)   2   K.  B.  593;  73  L.  J.  K.  B.  989;  91  L.  T.  23  ; 
overruling  Shrewsbury  v.  Garfield,  00  L.  J.  Q.  B.  705  ;  G5  L.  T.  748. 

Smith  v.  Gill,  (1896)  2  Q.  B.  166  ;  65  L.  J.  Q.  B.  556  ;  45  W.  R.  574. 
(9)  Morris  v.  Northi  m  'Employers''  Mutual  Indemnity  Co.,  (1902)  2  K.  B.  165  (C.  A.) ; 
71  L.  J.  K.  B.  733;  86  L.  T.  748  ;   Kniveton  v.  Northern  Employers'  Mutual  Indemnity 
Co.,   (1902)    1   K.  B.  880;   SO  L.  T.  721  ;  and  see  Johnson  v.  Mew  Lang  ton  $   Co., 
97  L.  T.  308. 
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matter,  and  wliich  also  provide  for  an  appeal  to  tlie  High  Court  (1),      [  0.  LIX. 
but  the  wording  of  s.  120  seems  wide  enough  to  cover  all  cases  (2).    '__  * 

An  appeal  does  not  lie  on  a  question  of  fact,  hut  only  on  a  point  No  appeal  on 
of  law,  or  upon  the  wrongful  admission  or  rejection  of  evidence^) ; 
consequently  it  will  not  lie  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  if  it  appears  that  the  judge  applied 
the  right  rule  of  law  in  considering  whether  a  new  trial  under  the 
circumstances  should  he  granted  (4). 

Where  a  judge  in  drawing  inferences  from  the  facts  could  not 
have  arrived  at  the  judgment  without  holding  a  wrong  view  of  the 
law  an  appeal  was  held  to  lie  (,5). 

In  equity  there  must  be  a  misapplication  by  the  judge  of  the  In  Equity, 
principles  of  equity  to  the  facts  which  he  finds  (G). 

In  proceedings  in  interpleader  the  money  claimed,  or  the  value  In  inter- 
of  the  goods  and  chattels  claimed,  must  exceed  20/.  in  order  to  p  ea  ers" 
give  a  right  to  appeal,  unless  the  judge  shall  give  leave  (")  ;  and 
where  the  goods  claimed  are  under  20/.  a  right  of  appeal  cannot  be 
created  by  claiming  damages  in  addition  (8) . 

An  appraisement  of  goods  by  an  officer  of  the  Court  is  final  as 
to  value  (?). 

No  appeal  lies  from  the  order  of  a  County  Court  judge  as  to  Appeal  as  to 
costs  only,  except  where  a  point  of  law  is  involved  (10),  nor  from  an 
order  imposing  a  fine  (under  s.  48)  for  an  assault  upon  an  officer  of 
the  Court  while  in  the  execution  of  his  duty  (u),  nor  against  the 
admission  of  an  unstamped  document  without  requiring  payment 
of  the  penalty  (12). 

In  cases  where  leave  to  appeal  is  necessary,  and  the  judge  dies 
before  giving  leave,  this  Court  cannot  give  leave  to  appeal  (13). 

(')  See  the  Agricultural  Holdings  Act  (46  &  47  Vict.  c.  61),  s.  23  ;  but  indepen- 
dently of  the  Act  an  appeal  has  been  held  to  lie  from  a  decision  of  a  County  Court 
judge  in  a  case  heard  under  s.  45  of  that  Act,  under  the  general  powers  of  appeal 
contained  in  s.  13  of  the  County  Courts  Act,  1867  (s.  13  is  now  repealed  by  the 
Consolidation  Act,  1888) :  Hanmer  v.  King,  57  L.  T.  367  ;  51  J.  P.  804. 

(-)  See  The  Delano,  (1895)  P.  40 ;  64  L.  J.  P.  D.  &  A.  8 ;  71  L.  T.  544. 

(3)  Cosens  v.  Lombard  Bank,  1  Ex.  D.  404  ;  35  L.  T.  484  ;  Turner  v.  G.  W.  Sail. 
Co.,  2  Q.  B.  D.  125  ;  46  L.  J.  Q.  B.  226  ;  35  L.  T.  809  ;  Shapcott  v.  Chappell,  12 
Q.  B.  D.  58;  53  L.  J.  Q.  B.  77  ;  32  W.  R.  183;  and  see  Smith  v.  Baker,  (1891) 
A.  C.  325. 

(*)  How  v.  L.  £  X.  W.  Rail.  Co.,  (1892)  2  Q.  B.  391  ;  and  see  Dovaston  v.  Be  la 
Bertauche  and  another,  17  T.  L.  R.  547. 

(5)  Cuthbertson  v.  Parsons,  12  C.  B.  304;  21  L.  J.  C.  P.  165;  Cawley  v.  Furnell, 
12  C.  B.  291  ;  20  L.  J.  C.  P.  197. 

(>')  Hill  v.  Persse,  25  W.  R.  275  ;    Williams  v.   Williams,  37  L.  J.  Ch.  854. 

(7)  Sect.  120.      (8)  Lumb  v.  Teal,  22  Q.  B.  D.  675.      (9)  Wh  ite  v.  Milne,  58  L.  T.  225. 

(10)  Plumb  v.  Craker,  16  Q.  B.  D.  40  ;  50  L.  J.  Q.  B.  116  ;  55  L.  T.  404. 

(")  Lewis  v.  Owen,  (1894)  1  Q.  B.  102  ;  63  L.  J.  Q.  B.  233  ;  69  L.  T.  861. 

(12)  Lowe  v.  Borling  $  Son,  74  L.  J.  K.  B.  794 ;  93  L.  T.  398. 

(13)  Feu  v>  Lancashire  and  Yorkshire  Rail.  Co.  (1907),  96  L.  T.  785. 
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[  0.  LIX. 

R.  4] 


Point  to  be 

taken  in 
Court  below. 

•  l  adVe's  notes. 


It  is  a  condition  precedent  to  the  right  of  appeal  that  the  point 
of  law  has  been  raised  al  the  trial  in  the  County  Court  (*),  but 
where  there  lias  been  an  application  in  the  County  Court  for  a 
new  trial,  it  is  sufficient  if  the  objection  be  then  taken  for  the  first 
time  (-). 

In  order  to  facilitate  appeals,  s.  120  provides  that  at  the  trial  or 
hearing  the  judge  must,  at  the  request  of  either  party,  make  a 
note  of  any  question  of  law  raised  at  the  trial  and  of  the  facts 
relating  thereto,  and  of  his  decision  thereon  and  of  the  action  or 
matter. 

Neither  the  application  to  the  judge  to  take  a  note  nor  the  pro- 
duction of  a  note  is  a  condition  precedent  to  the  right  of  appeal  (3). 

The  application  must  be  made  at  the  time  of  the  trial,  and  where 
such  an  application  was  not  made  until  an  hour  after  the  deter- 
mination of  the  cause  and  upon  a  point  not  raised  at  the  trial  it 
was  held  to  he  too  late  (4). 

It  is  not  a  sufficient  request  to  ask  the  judge  to  take  a  general 
note  at  the  beginning  of  a  case  on  the  ground  of  its  great  im- 
portance ("'). 

The  notes  supplied  by  the  County  Court  judge  are  conclusive 
of  his  judgment,  and  shorthand  notes  will  not  be  allowed  to  be 
read  for  the  purpose  of  showing  that  the  judgment  differed  from 
that  certified  by  the  judge  (G),  though  it  might  be  otherwise  if  the 
judgment  certified  by  the  judge  was  ambiguous  in  any  part  (7). 

In  the  City  of  London  Court,  the  Corporation  employ  a  short- 
hand writer  to  take  a  note  of  the  proceedings,  and  the  parties  can 
obtain  a  transcript  on  payment,  but  the  Court  has  laid  down  a 
rule  that  if  the  judge  adopts  the  shorthand  notes  and  declines  to 
take  a  note  himself,  the  costs  of  the  shorthand  notes  would  always 
be  disallowed  (s)  ;  where,  however,  in  a  case  in  which  it  was  im- 
possible to  request  the  judge  to  make  a  note  at  the  time  when  the 
point  arose,  because  it  did  not  arise  until  after  the  close  of  the 
summing  up,  it  was  held  that  the  judge  was  not  bound  to  furnish 


(!)  Smith  v.  Baker,  (1891)  A.  C.  325  ;  Clifford  v.  Thames  Ironworks  and  Shipbuilding 
Co.,  (1898)  1  Q.  B.  314. 

('-)  Handlt  y  v.  London,  Edinburgh  §  Glast/ow  Assurance  Co.,  (1902)  1  K.  B.  350; 
71  L.  J.  K.  B.  39. 

O   Wohlgemuth'  v.  Coste,  (1899)  1  Q.  B.  .r,01  :  fiS  L.  J.  Q.  B.  373;  80  L.  T.  529. 

(')  Rhodes  v.  The  Liverpool  Commercial  Investment  Co.,  4  C.  P.  D.  425;  Pierpomt  v. 
Cartwright,  5  C.  P.  D.  1.39. 

(5)  Morgan  v.  Sees,  6  Q.  B.  D.  508 ;  50  L.  J.  Q.  B.  491  ;  44  L.  T.  133  ;  29  W.  R. 
345  ;  and  see  B.  v.  Kerr,  70  L.  T.  595. 

(:!)  Huddhston  and  another  v.  Furness  Rail.  Co.  (1899),  15  T.  L.  R.  238. 

(7)  Ibid. 

(8)  Baher  v.  Fraser  (1893),  9  T.  L.  R.  235, 
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a  copy  of  his  notes,  and  the  appellant  was  therefore  allowed  to  use      [  0.  lix. 
the  transcript  (l). 

If  the  judge  has  taken  no  notes,  a  certificate  to  that  effect  should 
be  obtained  from  him  (2).  A  statement  of  what  took  place  at  the 
trial  drawn  up  or  agreed  by  counsel  on  both  sides  and  certified  by 
the  County  Court  judge  is  a  convenient  substitute  for  notes  (3). 

The  following  notice  appears  every  day  in  the  Daily  Cause 
List :  "  In  every  appeal  to  the  King's  Bench  Division  from  a 
County  Court,  other  than  in  proceedings  in  bankruptcy,  the 
appellant  must  deliver  at  the  Crown  Office  not  less  than  two  days 
before  the  appeal  shall  appear  in  the  Daily  Cause  List  for  hearing 
the  signed  copy  of  the  judge's  notes.  In  default  the  Court  will 
strike  the  appeal  out  of  the  paper  with  costs,  unless  good  cause  for 
such  non-delivery  be  shown  to  the  Master  of  the  Crown  Office  or 
the  Court." 

The  Court  refused  to  hear  an  appeal  where  a  point  was  taken  Proformd 
and  the  judge  had  given  judgment  pro  forma  in   order  that  the 
opinion  of  the  High  Court  might  be  taken  (4). 

If  the  respondent  dies  before  the  appeal  is  heard,  the  appellant  Change  of 
may  proceed  on  giving  notice  to  the  respondent's  representatives,  death." 
or  to  the  parties  interested  (5).     The  High  Court  has  jurisdiction 
to  give  leave  to  add  the  personal  representatives  of  a  party  to  an 
appeal  dying  before  the  hearing ;  the  application  need  not  be  made 
to  the  County  Court  (,;). 

There  is  no  express  provision  as  to  the  costs  of  the  appeal  in  the  Costs. 
County  Courts  Act,  but  the  High  Court  has  now  power  over  the 
costs  by  virtue  of  the  Judicature  Act,  1890,  s.  5. 

The  application  for  costs  must  be  made  at  the  time  the  appeal 
is  disposed  of  ('). 

When  the  Court  has  pronounced  judgment  either  party  may  Proceeding- 
deposit  the  same  or  an  office  copy  with  the  registrar  of  the  County  'ment 
Court,  and  upon  being  so  deposited  the  judgment  will  be  filed,  and 
may  be  enforced  as  if  it  had  been  made  by  the  County  Court  (8). 

If  the  order  of  the  High  Court  be  that  judgment  be  entered  for 
either  party,  the  judgment  must  be  entered  accordingly,  and  the 

(!)  Barber  v.  Burt  and  others,  (1894)  2  Q.  B.  437;   63  L.  J.  Q.  B.  700;   71  L.  T. 

295  ;  and  see  R.  v.  Kerr,  70  L.  T.  595. 

(2)  Brown  v.  Book  (1892),  8  T.  L.  R.  227. 

(3)  See  Cook  v.  Gordon  (1892),  61  L.  J.  Q.  B.  1  15. 
(*j  Chapman  v.  Withers,  58  L.  T.  24. 

(•"•)   Hemming  v.  Williams,  L.  R.  6  C.  P.  480 ;  40  L.  J.  C.  P.  270 ;  24  L.  T.  755. 

(6)  Blakeway  v.  Palleshall,  (1894)  1  Q.  B.  247. 

(7)  Taylor  v.  G.  N.  Rail.  Co.,  L.  R.  1  C.  P.  430  ;   35  L.  J.  C.  P.  I'll). 

(8)  County  Court  Rules,  1903,  1904,  Ord.  XXXII.  r.  2. 
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[  0.  LIX. 
K.  4] 

No  appeal 

without 

leave. 


Appeal  to 
House  of 
Lords. 


successful  party  will  be  at  liberty  to  proceed  as  on  a  judgment  of 
the  County  Court  I1). 

The  judgment  of  the  Divisional  Court  is  final  unless  leave  to 
appeal  is  given  either  by  the  Divisional  Court  (-)  or  Court  of 
Appeal  (3).  When  the  County  Court  gives  leave  to  appeal  it 
creates  a  right  of  appeal,  and  a  further  appeal  lies  to  the  Court 
of  Appeal  with  leave  (4) . 

An  appeal  lies  to  the  House  of  Lords  from  the  Court  of 
Appeal  cm. 


"Who  may- 
appeal. 


6  Vict.  c.  18, 
s.  42. 


Appeals  from  Revising  Barristers. 

Appeals  from  parliamentary,  county  council,  and  municipal 
revisions  (,!)  are  governed  by  the  Parliamentary  Registration  Act, 
1843  (0  &  7  Vict.  c.  18),  amended  by  the  Statute  Law  Revision 
Act,  1891  (54  &  55  Vict.  c.  67),  the  Parliamentary  and  Municipal 
Registration  Act,  1878  (41  &  42  Vict.  c.  26),  and  the  County 
Electors  Act,  1888  (51  Vict.  c.  10). 

By  s.  18  of  6  &  7  Vict.  c.  18,  as  amended  by  the  Statute  Law 
Revision  Act,  1891  (04  &  55  Vict.  c.  67),  any  person  (7)  may 
appeal — 

(a)  Who  shall  have  made  a  claim  to  have  his  name  inserted  in 

any  list ; 

(b)  Who  has  made  an  objection  to   any  other  person  as  not 

entitled  to  have  his  name  inserted  (8)  in  any  list ; 

(c)  Whose  name  shall  have  been  expunged  from  any  list. 

The  appellant  must  be  a  party  aggrieved  by  (9)  or  dissatisfied 
with  the  decision  of  the  revising  barrister  on  any  material  point  of 

(')  County  Court  Rules,  1903,  1904,  Ord.  XXXII.  r.  4. 

(A  Crush  v.  Turner,  3  Ex.  D.  303  (C.  A.) ;  47  L.  J.  Ex.  039  :  38  L.  T.  595  ;  26 
W.  R.  673  (C.  A.) ;  Bowles  v.  Drake,  8  Q.  B.  D.  325  ;  51  L.  J.  Q.  B.  66  ;  45  L.  T. 
576  ;  30  W.  R.  33  :  cf.  also  post,  "Appeals  to  the  Court  of  Appeal"  ;  Judicature 
Act,  1873,  c.  66,  s.  45. 

(3)  Judicature  Act,  1894,  s.  1  (5). 

(*)  Moore  v.  Nettle/old,  (1904)  1  K.  B.  82  ;  73  L.  J.  K.  B.  457. 

(5)  Crush  v.  Turner,  1  App.  Cas.  221. 

(6)  Full  information  will  be  found  in  Rogers  on  Elections  and  Mackenzie 
&  Lushington's  Registration  Manual  and  Saint  on  Registration. 

(7)  A  woman  is  not  a  person  under  this  section  [Wilson  v.  Salford  To  tin  Clerk, 
L.  R.  4  C.  P.  398  ;  38  L.  J.  C.  P.  35  ;  1  H.  &  C.  44),  nor  is  she  entitled  to  vote  under 
the  Representation  of  the  People  Act  (30  &  31  Vict.  c.  102)  [Charlton  v.  Lings, 
L.  R  4  C.  P.  374  ;   19  L.  T.  534). 

(s)  Query  whether  this  gives  any  power  of  appeal  to  a  person  objecting  to  a 
voter's  name  being  retained  in  the  list. 

(9)  Where  the  barrister  decided  that  a  notice  of  objection  was  bad,  but  allowed  an 
appeal,  and  then,  proceeding  as  if  the  notice  was  good,  struck  off  the  name,  the 
Court  refused  to  hear  an  appeal  by  the  objector,  because  he  was  not  aggrieved 
[Jones  v.  Marshall,  1  H.  &  C.  738). 
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law.     He  must  give  the  barrister,  before  the  rising  of  the  Court  on      [  0.  LIX. 
the  same  day  on  which  the  decision  shall  have  been  pronounced,  a  '    ^ 

notice  in  writing  of  his  intention  to  appeal  (1). 

Where  the  barrister  simply  stars  the  name  there  is  no  appeal  (2), 
and  the  refusal  of  the  barrister  to  hear  a  person  appearing  before 
him  is  not  a  matter  of  appeal  (3). 

The  barrister  may  exercise  his  discretion  as  to  allowing  the 
appeal.  If  he  grants  an  appeal  he  must  state  (4)  in  writing 
the  facts  which  have  been  proved  before  him,  together  with  his 
judgment  upon  the  point  of  law  appealed  from,  in  the  same  form 
as  if  he  was  stating  a  special  case  from  quarter  sessions,  and  if  he 
refuses  he  may  be  compelled  under  41  &  42  Vict.  c.  26,  s.  37.  He 
must  then  sign  it,  and  submit  the  case  to  the  appellant  (5),  who,  if 
he  approve  of  it,  must  sign  the  same  to  the  effect  that  he  appeals 
from  the  decision  and  then  return  it  to  the  barrister. 

Facts  should  be  stated  and  not  merely  evidence  ((i). 

The  barrister's  judgment  as  to  what  facts  should  be  stated  is 
conclusive,  and  if  he  omits  a  fact  which  the  appellant  considers 
material,  the  High  Court  cannot  remit  the  case  to  have  such  fact 
added  (7). 

The  barrister  must  then  indorse  (s)  upon  the  statement  the  name 
of  the  county  and  polling  district,  or  city  and  borough,  and  of  the 
parish  or  township,  and  also  the  christian  name  and  surname  and 
place  of  abode  of  the  appellant  and  of  the  respondent,  and  having 
signed  and  dated  such  indorsement,  must  deliver  it  to  the  appel- 
lant, to  be  transmitted  to  the  Crown  Office,  King's  Bench 
Division  of  his  Majesty's  High  Court.  He  must  also  deliver  a 
copy  of  such  statement,  with  the  indorsement  thereon,  to  the 
respondent  if  he  recpiires  it. 

It  would  seem  that  s.  42  of  6  Vict.  c.  18,  taken  by  itself,  is  a 

(')  Ex  parte  Banc  and  others,  "W.  N.  Dec.  1879,  p.  200. 
-j  Arnold  v.  Sharpe,  65  L.  T.  618  ;  7  T.  L.  R.  52. 
;    O'Connor  v.  Nicholson,  8  T.  L.  R.  50. 

4)  The  statement  may  be  made  within  ten  days  after  the  conclusion  of  the 
revision,  but  not  less  than  four  days  before  the  Michaelmas  sittings  (51  Vict.  c.  10, 
8.  6(2)). 

(3)  48  &  49  Vict.  c.  23,  s.  30. 

(6)  Pitts  v.  Smidley,  Bar.  &  Arm.  344;  S  Scott,  N.  R.  £07;  lLutw.  116,  n.  ; 
7  M.  ,V-  G.  85,  n. ;  Whithorn  v.  Thomas,  14  L.  J.  C.  P.  38  ;  8  Scott,  N.  R.  783: 
7  M.  &  G-.  1 ;  but  see  Burton  v.  Grey,  5  0.  B.  7  ;  Barton  v.  Brooks,  11  C.  B.  41  ;  and 
Bennett  v.  Atkins,  2  H.  &  C.  430,  where  the  cases  were  argued,  though  apparently 
open  to  this  objection. 

{->)  Hinton  v.  Town  Clerk  of  Wenlock,  14  L.  J.  C.  P.  37  ;  1  Lutw.  123  ;  7  M.  &  G. 
166,  n.  ;  but  aliter  if  the  Court  thinks  material  facts  have  been  omitted  (Rogers, 
p.  207). 

(8)  Sherwin  v.  Whyman,  L.  R.  9  C.  P.  243 ;  43  L.  J.  C.  P.  36  ;  2  H.  &  C.  185. 
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mere  directory  enaotmenl  as  to  single  appeals,  but  a  part  of  that 
which  is  directed  to  be  done  is  by  s.  02  made  into  a  condition 
precedent  (1). 

The  signature  of  the  barrister,  whether  to  the  case  or  the 
indorsement,  is  a  condition  precedent,  and  if  not  appended  to  the 
case  in  due  time,  as,  for  instance,  if  not  signed  before  delivery  to 
the  parties,  the  High  Court  will  have  no  jurisdiction  (2). 

The  person  in  whose  favour  the  barrister  decides  is  to  be 
respondent ;  but,  if  he  declines  in  writing,  the  barrister  may  name 
any  person  interested  if  he  consent,  or  the  clerk  of  the  peace  or  of 
the  County  Council,  or  the  overseers,  or  the  town  clerk,  as  the 
case  may  be,  without  consent  (3) . 

By  s.  35  of  41  &  42  Vict.  c.  26  (the  Parliamentary  and  Muni- 
cipal Registration  Act,  1878)  the  provisions  of  the  Parliamentary 
Registration  Acts  as  to  appeal  are  applied  to  the  revision  of  the 
burgess  lists,  with  the  exception  that  notice  of  the  judgment  must 
be  given  to  the  town  clerk,  and  the  alteration  or  correction  must  be 
made  and  signed  by  him. 

By  51  Yict.  c.  10,  s.  4  (1),  the  Registration  of  Electors  Acts 
shall,  so  far  as  circumstances  admit,  apply  to  the  enrolment  of 
burgesses  in  a  municipal  borough  to  which  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  does  not  apply,  and  to 
the  registration  of  county  electors  within  the  meaning  of  this 
Act. 

By  s.  44  of  6  Yict.  c.  18,  if  the  validity  of  a  number  of  claims 
or  objections  depends  upon  the  same  point  of  law,  and  the  parties 
have  given  notice  of  appeal,  the  barrister  may  declare  in  writing 
that  such  appeals  ought  to  be  consolidated,  and  he  may  name  any 
person  interested  and  consenting  on  behalf  of  himself  and  all 
others,  to  be  the  appellant  or  respondent  respectively,  who  must 
both  sign  the  declarations  in  the  form  given  in  the  section.     The 


(!)  Sherwin  v.  Whyman,  L.  R.  9  C.  P.  243  ;  43  L.  J.  C.  P.  3G  ;  2  11.  &  C.  185. 

(2)  Wankhjn  v.  Woollett,  4  C.  B.  86;  10  I,.  J.  C.  P.  144;  1  Lutw.  579;  Agnew 
I  Ir.  Jur.  (O.  S.]  L20  :  Agnew  v.  Forster,  1  Ir.  C.  L.  R.  4G2  ;  and  see 
Scott  v.  Durant,  34  L.  J.  C.  P.  81  ;  H.  &  P.  269  ;  but  where  due  diligence  had  been 
used,  and,  through  no  fault  of  the  appellant,  the  barrister's  signature  could  not  be 
obtained  to  the  indorsement  in  tim^  to  filethecase  in  proper  time,  the  ( loud  allowed 
the  case  to  be  filed  nunc  pro  tunc  '/'-•  '.  4  C.  !'>.  70;   1  Lutw.  505;   1C 

L.  J.  C.  P.  10)  ;  and  in  another  case  which  was  nnt  signed,  where  the  parties  agreed 
to  obtain  the  signature  and  take  no  objection  to  its  not  having  been  done  at  the 
proper  time,  the  Court  heard  the  appeal  [Burton  v.  Brooks,  21  L.  J.  C.  P.  7;  11 
C.  B.  41  :  but  see  Wanklyn  v.  Woollett,  supra  .  Should  the  barrister  die  before 
signing  the  case  it  cannot  be  entered  [Neltleton  v.  Barrell,  7  M.  &  (r.  35;  1  Lutw. 
157  ;  14  L.  J.  C.  P.  37  . 

(i  Vict.  c.  18,  s.  43  ;  41  &  42  Vict.  c.  26,  s.  38  :  51   &  .r>2  Vict.  c.  10.  s.  4  ; 
51  &  52  Vict.  c.  41,  ss.  3,  83  ;  and  see  n.  ('-  .  p.   155. 
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names  and,  where  necessary,  the  particulars  of  the  qualifications      [  0.  lix. 
of  all  persons  (:)  joining  in  such  appeal  must  be  written  under  the  '     ^ 

above  declarations. 

In  these  cases  also  the  barrister  may,  if  necessary,  name  the 
overseers,  town  clerk,  or  clerk  of  the  peace  (-)  respondent  without 
consent,  and  they  are  not  obliged  to  make  the  above  declaration. 

Any  person  interested  may  proceed  separately. 

By  s.  4o  of  6  Vict.  c.  18,  the  mode  of  proceeding  in  consolidated 
appeals  is  the  same  as  in  single  ones ;  but  if  such  consolidated 
appeals  be  not  duly  prosecuted  or  defended,  the  Court  or  a  judge 
may  give  to  any  party  interested  the  conduct  of  the  case  instead  of 
or  in  addition  to  the  persons  named. 

A  consolidated  case  must  depend  upon  the  same  state  of  facts,  or 
the  Court  has  no  jurisdiction  to  hear  it  (3).  Where  some  of  the 
parties  were  women  and  others  men,  the  appeals  were  struck  out 
as  improperly  consolidated,  for  women  are  not  persons  within  the 
meaning  of  6  Vict.  c.  18  (4).  But  where  the  barrister  found  that 
a  consolidated  appeal  depended  on  the  same  points  of  law,  and 
there  beirjg  enough  stated  in  the  case  to  enable  them  to  give 
judgment  in  law,  the  Court  refused  to  remit  the  case  to  state  the 
qualifications  of  each  of  the  voters  (5) . 

All  the  requisites  of  s.  42  witn  regard  to  single  appeals  apply 
to  consolidated  appeals  ((i),  and  it  is  advisable  to  adhere  strictly  to 
the  forms  prescribed  by  s.  44  ('). 

By  s.  46  of  6  Vict.  c.  18,  a  revising   barrister  is  empowered  to  Power  to 
award  costs  not  exceeding  20.s.  (8).     Such  order  maybe  made  in  awar<i  costs# 
any  case,  notwithstanding  the  party  shall  have  given  notice  of 
appeal  against  the  decision  in  the  case ;  but  during  such  aiapeal 
the  order  is  suspended,  and  abides  the  event  unless  the  Court  of 
Appeal  otherwise  directs  ;  but  no  appeal  is  allowed  against  or  only  No  appeal  as 
in  respect  of  any  such  order  for  the  payment  of  costs.  °  costs" 

By  s.  62  of  6  Vict.  c.  18,  as  amended  by  51  Vict.  c.  10,  s.  6  (2),  Transmission 
every  appellant  must  within  the  first  four  days  in  the  Michaelmas  no^jfof11 
sittings  next  after  the  decision  to  which  such  appeal  shall  relate,  appeal. 

; ,  Sherwin  v.  Whyman,  L.  R.  9  C.  P.  243  ;  43  L.  J.  C.  P.  36  :  2  H.  &  C.  185  : 
Edwards  v.  Lang,  1  Ir.  R,  (R.  &  L.  App.)  22. 

(-)  6  Vict.  c.  18,  s.  43  ;  41  &  42  Vict.  c.  26,  s.  38. 

(3)  Prior  v.  Waring,  17  L.  J.  C.  P.  73  ;  5  C.  B.  56  ;  2  Lutw.  45  ;  Robson  v.  Brown, 
26  L.  J.  C.  P.  81  ;  1  C.  B.  (N.  S.)  34  :  K.  &  G.  67. 

(*)  Wilson  v.  Salford  {Town  Clerk),  L.  R.  4  C.  P.  398  ;  1  H.  &  C.  44  ;  38  L.  J.  C.  P. 
35  ;  Bennett  v.  Brumfitt,  L.  R.  4  C.  P.  399,  n. ;   1  H.  &  C.  48 ;  38  L.  J.  C.  P.  72. 

(5)  Hitchins  v.  Brown,  1  Lutw.  328  ;   B.  &  Am.  547. 

(6)  Wanklyn  v.  Woollett,  16  L.  J.  C.  P.  144  ;  4  C.  B.  86. 

(7)  Ibid. 

(8)  By  28  Vict.  c.  36,  s.  14,  increased  to  five  pounds.     See  also  s.  8  of  that  Act. 
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transmit  to  the  Crown  Office  the  case  so  signed  by  the  revising 
barrister  as  aforesaid,  and  must  also  therewith  give  or  send  a  notice 
signed  by  him  stating  his  intention  to  prosecute  the  appeal.  He 
must  also  give  or  send  a  like  notice  (l)  signed  by  him  to  the 
respondent.     It  may  be  sent  by  post  (see  ss.  100,  101). 

The  master,  on  the  receipt  of  the  notice,  will  enter  the  appeal. 

The  notice  need  not  necessarily  be  given  within  the  first  four 
days  of  the  sittings.  It  would  seem  that  it  may  be  served  either 
before  or  after,  provided  it  is  ten  days  before  the  hearing  (!). 

The  Court  cannot  take  into  consideration  any  circumstances  to 
excuse  the  omission  to  give  notice  except  the  absence  of  reasonable 
time  for  doing  so  (-),  nor  will  the  Court,  if  the  appellant  has  had 
reasonable  time,  postpone  the  hearing  of  the  appeal  under  the 
above  section  to  enable  him  to  do  so  (3). 

The  case  must  be  filed  at  the  Crown  Office  with  a  10.?.  stamp 
impressed  thereon  for  filing  fee,  and  entered  for  hearing,  for  which 
purpose  a  1/.  impressed  prsecipe  (E.  26)  must  be  left  with  it. 

Three  copies  of  the  case  must  be  left  at  the  Crown  Office,  two 
days  before  the  day  appointed  for  hearing,  for  the  use  of  the 
judges  (4). 

Where  no  copies  were  delivered,  and  the  appellant  did  not 
appear,  the  Court  refused  to  give  judgment  in  favour  of  the 
respondent,  and  ordered  the  case  to  be  struck  out  (5) . 

Sect.  60  of  6  Vict.  c.  IS,  directs  appeals  to  be  heard  and  deter- 
mined in  and  by  the  Court  of  Common  Pleas  (now  the  King's 
Bench  Division),  according  to  the  ordinary  rules  and  practice  of 
that  Court,  so  far  as  the  same  may  be  applicable  and  not  incon- 
sistent with  the  provisions  of  that  Act  (6). 

It  makes  no  difference  that  the  Court  has  appointed  an  earlier 

(')  Pring  v.  Estcourt,  4  C.  B.  73.  The  notice  must  be  sent  ten  clear  days  before 
the  day  appointed  for  the  hearing  (6  Vict.  c.  18,  s.  64  ;  Norton  v.  Salisbury  (Town 
Clerk),  1G  L.  J.  C.  P.  9  ;  4  C.  B.  32  ;  Adeij  v.  Hdl,  16  L.  J.  C.  P.  63  ;  4  C.  B.  38 ; 
1  Lutw.  542),  and  must  expire  before  the  first  day  named  for  hearing  the  appeals  : 
Clarke  v.  Beaton,  5  C.  B.  76. 

(2  Brown  v.  Tamplin,  L.  R.  8  C.  P.  241 ;  42  L.  J.  C.  P.  37  ;  2  H.  &  C.  17  ;  see  also 
Newton  v.  Moberley  [Overseers),  1.5  L.  J.  C.  P.  151  ;  2  C.  B.  203  ;  1  Lutw.  335.  where 
the  respondent  agreed  to  waive  the  notice  ;  and  Allworth  v.  Bore,  17  L.  J.  C.  P.  142  ; 
5  C.  B.  87  ;  2  Lutw.  67,  where  the  parties  Agreed  to  consider  the  notice  as  given. 

(3)  Adey  v.  Hill  (and  following  cases),  16  L.  J.  C.  V.  63  ;  4  C.  B.  38  ;  1  Lutw. 
542. 

(4)  Rr.  132,  133,  135,  p.  294. 

(5)  Jessop  v.  Ipswich,  H.  &  P.  23. 

(°)  Sect.  45  of  the  Judicature  Act,  1873,  directs,  with  certain  exceptions  therein 
specified,  that  appeals  from  inferior  Courts  may  be  heard  and  determined  by 
divisional  Courts  of  the  High  Court,  and  R.  S.  C.  Ord.  LIX.  r.  1  (b),  specially 
includes  appeals  from  revising  barristers.  Registration  appeals  to  be  taken  on 
Saturdays,  and  Court  is  to  be  formed  of  L.C.J,  and  two  other  judges.— Resolution 
of  Judges,  May,  1904. 
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day  than  usual  for  hearing  the  appeals  (J)  ;  therefore  the  appellant      [  0.  LIX. 
should  not  wait  until  the  last  day  for  giving  notice.     Where  there  '    * 

has  not  been  reasonable  time  the  Court  will,  under  this  section, 
postpone  the  hearing  (2J.  In  Palmer  v.  Allen  (3)  the  Court  post- 
poned the  hearing  of  a  case  which  had  only  been  settled  on 
Saturday,  October  30th,  and  the  appellant  had  served  his  notice 
on  the  following  Tuesday;  the  11th  of  November  having  been 
fixed  for  the  hearing  of  such  appeals. 

If  both  the  statement  in  writing  signed  by  the  revising  barrister 
and  notice  of  appeal  be  not  given  within  the  prescribed  time,  the 
Court  has  no  jurisdiction  to  entertain  the  case  (4),  and  the  consent 
of  the  parties  will  not  give  jurisdiction^).  So  where  the  state- 
ment in  writing  was  filed  within  time,  but  the  notice  to  the 
masters  was  not  signed  by  the  appellant,  it  was  held  that  the  Court 
had  no  jurisdiction  (6).  The  signature  of  an  agent  will  not 
suffice  ('). 

A  Court  for  hearing  such  appeals  must  be  formed  after   the  Fixing  Court, 
fourth  day  of  the  Michaelmas  sittings  and  must  sit  continuously, 
and  notice  thereof  must  be  given  and  of  the  order  in  which  the 
appeals  will  be  heard  (8). 

Upon  the  argument  the  appellant  begins  and  has  a  reply  (9) , 
and  only  one  counsel  is  heard  on  each  side  (10) . 

If  the  respondent  appears  on  the  hearing,  he  waives  any  objec-  Respondent 
tion  to  the  sufficiency  of  the  service  of  the  notice  (H)  ;  but  if  he  uofc  appearing. 
does  not  appear,  service  of  the  notice  upon  the  respondent  must  be 
proved  by  affidavit  (12)  before  the  case  is  heard. 

If  the  respondent  does  not  appear,  the  Court  will  not  reverse  the 
decision  of  the  revising  barrister  without  hearing  the  aj)pellant  (l3)  ; 


(*)  Luchett  v.  Voller,  31  L.  J.  C.  P.  43  ;  K.  &  G.  371. 

(2)  Burton  v.  Blake,  11  0.  B.  47  ;  2  Lutw.  197. 

(3)  18  L.  J.  C.  P.  265 ;  5  C.  B.  5  ;  2  Lutw.  3. 

(4)  Antey  v.  Topham  and  another,  13  L.  J.  C.  P.  39  ;  7  Scott,  N.  R.  402  ;  5  M.  &  G. 

1  ;   1  Lutw.  1. 

(5)  Ibid. 

(6)  Pethcrbridge  v.  Ash,  infra  ;  Simpson  v.  Wilkinson,  13  L.  J.  C.  P.  39  ;  5  M.  &  G. 
3,  n. ;   1  Lutw.  5. 

(7)  Simpson  v.  Wilkinson,  supra ;  Petherhridge  v.  Ash,  4  C.  B.  74  ;  1  Lutw.  507  ; 
see  also  the  cases  relating  to  the  signature  of  the  barrister,  ante,  p.  449. 

(8)  6  Vict.  c.  18,  s.  63,  amended  by  51  Vict.  c.  10,  s.  6  (2). 

(9)  And  see  Webb  v.  Aston  {Overseers),  13  L.  J.  C.  P.  41 ;  5  M.  &  G.  14  ;  1  Lutw.  6. 
(1(')   Gadsby  v.  Warburton,  7  M.  &  G.  13,  n.  ;   1  Lutw.  6. 

(")  Rawlins  v.  West  Derby  (Overseers),  15  L.  J.  C.  P.  70  ;  2  C.  B.  72  ;  1  Lutw.  373. 
(12)  6   Vict.  c.  18,  s.  64;  Allworth  v.  Bore,  17   L.  J.  C.  P.  142;    5  C.  B.  87; 

2  Lutw.  67  ;   Colvill  v.  Lewis,  2  C.  B.  60 ;   1  Lutw.  380,  n. ;  B.  &  Am.  608. 

(")  Pownhall  v.  Hood,  21  L.  J.  C.  P.  12  ;  11  C.  B.  1  ;  2  Lutw.  170  ;  Cooper  v. 
Harris,  14  L.  J.  C.  P.  72 ;  7  M.  &  G.  97  ;  1  Lutw.  207  ;  though  it  seems  to  have 
been  done  in  Powell  v.  Caswall,  8  C.  B.  15  ;    19  L.  J.  C.  P.  27  ;  2  Lutw.  141. 

S.M.  G  G 
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but  where  both  sides  appeared,  and  counsel  for  the  respondent 
admitted  he  could  not  support  the  decision,  they  have  done  so  (1). 
On  the  other  hand,  if  the  appellant  dors  not  appear,  they  will 
affirm  the  decision  with  costs  without  calling-  on  the  respondent  (2). 
If  the  case  be  struck  out  in  default  of  either  side  appearing,  it  will 
not  be  reinstated  without  sufficient  cause  (3). 

The  High  Court  will  not  entertain  a  point  not  raised  before  the 
revising  barrister  (4),  or  one  not  reserved  by  the  case  (5). 

The  Court  has  power  to  remit  the  case  to  the  revising  barrister 
to  be  more  fully  stated  (G). 

"Where  the  barrister  merely  stated  evidence,  the  Court  remitted 
the  case  to  him  to  state  facts  only('),  and  where  there  was  a 
material  omission  in  the  statement,  the  Court  would  not  allow  the 
parties  to  waive  it,  but  sent  the  case  back  to  be  re-stated  (8).  The 
judgment  of  the  revising  barrister  as  to  what  facts  are  material  is 
conclusive,  and  where  they  are  sufficiently  stated  to  enable  the 
Court  to  give  judgment  in  law,  they  will  not  remit  the  case  merely 
because  one  of  the  parties  deems  some  fact  omitted  to  be  material  (9) . 

The  Court  has  held  that  the  sufficiency  of  the  description  of 
property  in  the  register  (10),  and  the  question  whether  the  signature 
to  a  notice  of  objection  was,  under  s.  101,  such  a  description  as 
could  be  commonly  understood  (n),  and  the  statement  of  .yearly 
value  under  2  Will.  IV.  c.  45,  s.  27  (12),  were  questions  of  fact, 
though  in  another  case  they  dealt  with  the  latter  question  as  one 
of  law  (13). 

In  Ireland  it  has  been  held  that  the  Court  has  power  to  review, 


(')  Jarvis  v.  Peek,  11  C.  B.  15  ;   2  Lutw.  182. 

(2)  White  v.  Pring,  8  C.  B.  13  ;  14  L.  T.  156  ;  2  Lutw.  141.  This  proposition  is 
questioned  by  the  learned  author  of  Saint's  Registration  Appeals,  p.  236. 

(3)  Waring  v.  St.  Peter  le  Poer  (Overseers  .  7  M.  &  G.  162. 

(•>)  Nunn  V.  Benton,  14  L.  J.  C.  P.  43  ;  7  M.  &  G.  66  ;  1  Lutw.  178  ;  8  Scott, 
N.  R.  794. 

(5)  Gregory  v.  Turner,  1  H.  &  C.  43  ;  hut  see  West  v.  Sobson,  3  C.  B.  (K  S.)  422, 
431  ;  K.  &  G.  141,  153,  where  some  of  the  judges  seemed  to  think  that  the  whole 
case  was  open  ;  see  also  Ashmore  v.  Lees,  2  C.  B.  31,  39,  40. 

(G)  6  Vict.  c.  18,  s.  65.  ' 

(7)  Pitts  v.  Smedley,  7  M.  &  G.  85,  n.  ;  8  Scott,  N.  R.  907  ;  B.  &  Arn.  344,  n. 

(8)  Webb  v.  Birmingham  (Overseers),  13  L.  J.  C.  P.  57  ;  5  M.  &  G.  14  ;  7  Scott, 
N.  R.  435.  Whei'e  the  barrister  was  in  Court,  the  case  was  there  and  then  handed 
to  him  to  make  the  proposed  amendment :    Whethorn  v.  Thomas,  7  M.  &  G.  3. 

Einton  v.  Wenlock  (Town  Clerk),  14  L.  J.  C.  P.  37;  7  M.  &  G.  166,  n.  ;  1 
Lutw.  123  ;  8  Jur.  988. 

(10)   Woodv.  Willesden,  15  L.J.  C.  P.  41  ;  2  C.  B.  15;  1  Lutw.  314;  B.  &  Arn.  527. 

(»)  Hintonv.  Wenhek  (Town  Clerk),  7  M.  &  G.  163;  8  Scott,  N.  R.  995;  B.  & 
Arn.  421. 

(12)  Coogan  v.  Luckett,  15  L.  J.  C.  P.  159  ;  2  C.  B.  182  ;  1  Lutw.  147  :  B.  &  Arn. 
716. 

(13)  Cohille  v.  Wood,  2  C.  B.  210  :    15  L.  J.  C.  P.  160 ;  B.  &  Arn.  721. 


FROM  REVISING  BARRISTERS.  455 

and,  if  necessary,  refuse   to  follow  a  decision  of  its   own  in  a      [0.  Lix. 
registration  aj^peal  (1).  ' 

The  Court  has,  under  the  Judicature  Act,  1890,  s.  5,  a  full  dis-  Costs  of 
cretionary  power  over  the  costs,  except  where  the  respondent  does  appea " 
not  appear,  in  which  case  no  costs  are  to  be  given  either  for  or 
against  him.     See  also  s.  70  of  6  Vict.  c.  18. 

By  s.  38  of  41  &  42  Vict.  c.  26,  the  costs  of  an  appellant  may,  Against  town 
if  the  appeal  is  successful,  be  ordered  by  the  Court  hearing  the  o/th^peace. 
appeal  to  be  paid  by  the  clerk  of  the  peace  or  town  clerk  named  as 
respondent   in   the   said   appeal,  whether   he   shall   or   shall   not 
appear  (2). 

Sect.  Q6  of  6  Vict.  c.  18,  provides  that  every  judgment  of  the  Decision  final. 
Court  shall  be  final  and  conclusive  upon  the  point  of  law  adjudi- 
cated upon,  and  shall  be  binding  (3)  upon  every  committee  of  the 
House  of  Commons  appointed  for  the  trial  of  any  petition ;  but 
this  section  does  not  prevent  the  same  point  being  again  raised  by 
another  appellant  (4).  But  an  appeal  now  lies  by  special  leave  Appeal, 
from  the  King's  Bench  Division  to  the  Court  of  Appeal,  whose 
decision  shall  be  final  and  conclusive  (5)  :  but,  semble,  if  leave 
cannot  be  now  given  by  the  Court  of  Appeal  under  J.  A.  1894, 
s.  1  (5). 

It  is  the  duty  of  the  master,  under  s.  67  of  6  &  7  Vict.  c.  18,  to  Notification 
notify  to  the  proper  authority  the  correction  to  be  made  (").  decision. 

In  counties  the  notice  must  be  sent  to  the  sheriffs  ('),  in 
parliamentary  boroughs  to  the  returning  officers  (8),  in  municipal 

(*)  Zaddv.  (f  Toole,  (1904)  2  Ir.  R.  389. 

{•)  For  enabling  an  appellant  to  obtain  such  an  order,  he  may  at  or  before  the 
time  of  making  his  declaration  of  appeal  under  s.  43  of  the  Parliamentary  Regis- 
tration Act,  1843  (6  &  7  Vict.  c.  18),  require  the  revising  barrister  to  name 
the  clerk  of  the  peace  for  the  county,  or  the  town  clerk  for  the  parliamentary 
boroug-h  or  municipal  borough,  as  the  case  may  be,  to  which  the  appeal  relates,  to 
be  the  respondent. 

The  revising  barrister,  if  so  required,  shall,  and  in  any  case  may,  name  such  clerk 
of  the  peace  or  town  clerk  to  be  the  respondent,  either  alone  or  in  addition  to  any 
other  person  referred  to  in  s.  43  of  the  Parliamentary  Registration  Act,  1843.  See 
larcombe  v.  Simry,  (1907)  1  K.  B.  139. 

(3)  But  only  in  respect  of  the  particular  case  in  which  it  is  given :  Webster  v. 
Ashton-under-Lyne  (Hadfield's  ease),  L.  R.  8  C.  P.  306  ;  42  L.  J.  C.  P.  146  ;  2  H.  & 
C.  89 ;  Roberts  v.  Fercival,  34  L.  J.  C.  P.  84  ;  18  C.  B.  N.  S.  36  ;  H.  &  P.  121. 

(4)  Roberts  v.  Fercival,  supra;  Eadfield's  case,  L.  R.  8  C.  P.  84;  42  L.  J.  C.  P. 
146;  2  H.  &C.  89. 

(5)  Sect.  14  of  the  Supreme  Court  of  Judicature  Act,  1881  (44  &  45  Vict.  c.  68). 
As  to  the  construction  of  this  section,  see  Line  v.  Warren,  14  Q.  B.  D.  548  ;  Beresford 
Hope  v.  Sandhurst,  23  Q.  B.  D.  79  (C.  A.)  ;  61  L.  T.  151.  Cf.  Supreme  Court  of 
Judicature  Act,  1873,  s.  45  ;  and  Appellate  Jurisdiction  Act,  1876,  s.  20  ;  and  Crush 
v.  Turner,  3  Ex.  D.  303  ;  47  L.  J.  Ex.  639. 

(6)  Whitmore  v.  Bedford,  5  M.  &  G.  9  ;  S.  O.  nom.  Whitmorew  Wenloch,  7  Scott, 
N.  R.  494 ;  S.  C.  nom.  Fcele  v.  ffinton,  B.  &  Arn.  14. 

(7)  6  Vict.  c.  18,  s.  67. 

(8)  Ibid. 

c.  G  2 
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[  o.  Lix.      boroughs  to  the  town  clerk  (l),  but  in  relation  to  county  councils  to 
■*     the  clerk  of  the  peace  (2) . 

The  notice  may  be  sent  by  post  (3) . 
Compelling  Sect.  37  of  41  &  42  Vict.  c.  26,  authorises  the  High  Court  to 

state  case.        order  a  revising  barrister  to  state  a  case  where  he  has  refused  to 
do  so  (see  ante,  p.  217). 

R.  4a.  Appeals  under  s.  4  of  the  Matrimonial  Games  Act,  1878. 
Now  obsolete. 

R.  5.  Appeals  from   justices   or   their    umpire   on    questions   of 

salvage. 

R.  6.  Filing  and  copies  of  proceedings  and  award,  on  appeal 
under  R.  5. 

General  Procedure. 

R.  7.  On  any  motion  by  way  of  appeal  from  an  inferior  Court, 
the  Court  to  which  any  such  appeal  may  be  brought  shall  have 
power  to  draw  all  inferences  of  fact  which  might  have  been  drawn 
in  the  Court  below,  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made.  No  such  motion  shall  succeed 
on  the  ground  merely  of  misdirection  or  improper  reception  or 
rejection  of  evidence,  unless,  in  the  opinion  of  the  Court,  sub- 
stantial wrong  or  miscarriage  has  been  thereby  occasioned  in  the 
Court  below.     (22.  8.  C.  1884,  r.  15.) 

A  satisfactory  explanation  for  the  absence  of  the  notes  must  be 
given  (;).  If  the  Court  has  before  it  the  materials  for  doing 
complete  justice  in  the  case,  it  may  upon  those  materials  give  the 
judgment  which  ought  to  have  been  given  in  the  Court  below  (3). 

Cf.  also  s.  122  of  the  County  Courts  Act,  1888  (51  &  52  Vict.c.  43), 
ante,  p.  443,  n.  ('). 


Power  to 
draw  infer- 
ences and  give 
judgment. 


Other  R-  8.  On  any  motion  by  wray  of  appeal  from  an  inferior  Court, 

evidence  m       ^Q  Qom.^  t0  which  any  such  appeal  may  be  brought  shall  have 
notes.  power,  if  the  notes  of  the  judge  of  such  inferior  Court  are  not 


(!)  41  &  42  Vict.  c.  26,  s.  35. 

(-)  51  &  52  Vict.  c.  41,  ss.  3  and  83. 

(3)  See  6  Vict.  c.  18,  ss.  100  and  L01 ;  and  52  &  53  Vict.  c.  63,  s.  26. 

(4)  See  Lumb  v.  Teal,  22  Q.  B.  D.  679. 

(5)  Bryant  v.  North  Metropolitan  Tramways  Co.,  6  T.  L.  R.  396. 
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produced,   to  hear  and   determine   such  appeal   upon    any   other      [  0.  Lix. 

evidence  or  statement  of  what  occurred  before  such  judge  which  — ! :L 

the  Court  may  deem  sufficient.     (R.  S.  C.  1884,  r.  16.) 

It.  8a.  Annulled.     (See  R.  1,  ante,  p.  10,  and  R.  70,  ante,  Prohibition  to 

c\rr\  County  Court. 

p.  2bb.)  J 

It.  9.  The  following  Rules  (Rr.  10 — 18)  shall  apply  to  appeals  Application 
to  the    Queen's  Bench  Division  from  County  Courts  and  other  ° 
inferior  Courts   of  record  of  civil  jurisdiction  in   all  proceedings 
other  than  proceedings  in  bankruptcy.     (R.  S.  C.  December,  1885.) 

It.  10.  Every  such  appeal  shall  be  by  notice  of  motion,  and  no  Appeal  to  be 
rule  nisi  or  order  to  show  cause  shall  be  necessary.  The  notice  ^^qq06  of 
of  motion  shall  state  the  grounds  of  the  appeal,  and  whether  all 
or  part  only  of  the  judgment,  order,  or  finding  is  complained  of. 
The  notice  of  motion  shall  be  an  eight  days'  notice,  and  shall  be 
served  on  every  party  directly  affected  by  the  appeal  entered. 
(R.  S.  C.  December,  1885.) 

This  rule  abolishes  appeals  by  way  of  special  case  (J),  except 
perhaps  in  cases  where  such  a  form  of  appeal  is  expressly  given 
under  special  circumstances  (2).  Where  an  appeal  was  brought 
from  a  County  Court  on  the  merits  under  s.  11  of  the  Rivers 
Pollution  Act,  which  provides  that  "the  appeal  shall  be  in  the  form 
of  a  special  case,"  it  was  held  that  such  appeal  was  correctly  brought 
by  way  of  motion  (3).  It  takes  the  place  of  appeal  by  error  from  the 
Salford  Hundred  Court  and  other  inferior  Courts  (see  Darloiv  v. 
Shuttleivorth  (i)). 

"Misdirection"  only,  without  saying  how  and  in  what  manner 
the  judge  misdirected,  is  not  a  sufficient  statement  of  a  ground  of 
appeal  (5). 

It  is  no  objection  to  a  notice  of  motion  that  it  expires  in  vacation 
(In  re  Coulton  (6),  overruling  Daubney  v.  Shuttleivorth  and  others  (7) 
and  Maullin  v.  Rogers  (b)  ).  In  a  case  prior  to  the  later  case  the 
Divisional  Court  allowed  such  a  notice  to  be  amended  (9). 

H  B.  v.  Kettle,  17  Q.  B.  D.  761  ;  55  L.  J.  Q.  B.  470 ;  54  L.  T.  875 ;  34  W.  R. 
776. 

('-)  See  Wilkinson  v.  Jagger,  20  Q.  B.  D.  423,  per  Wills,  J. 

(*)  Kirkheaton  District  Local  Board  v.  Ainlcy  §  Sons,  (1892)  2  Q.  B.  274  (C.  A.);  67 
L.J.  Q.  B.  812;   67  L.  T.  209. 

(*)  (1902)  1  K.  B.  721 ;  71  L.  J.  K.  B.  460  ;  86  L.  T.  524. 

(5)  Ffeiffer  v.  Midland  Rail.  Co.,  18  Q.  B.  D.  243. 

(fi)  34  Ch.  D.  22  (C.  A.)  ;  55  L.  T.  464  ;  56  L.  J.  Ch.  312. 

(7)  1  Ex.  D.  53  ;  45  L.  J.  Ex.  177. 

(8)  55  L.  J.  Q.  B.  377  :  55  L.  T.  121. 

(9)  Williams  and  another  v.  De  Boinville  and  another,  17  Q.  B.  D.  180;  55 
L.  J.  Q.  B.  328;  54  L.  T.  732. 
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[  0.  LIX.  Notice  of  cross  appeal  may  bo   given   under  Ord.   LVIII.  r.  0 

Rr.  10-13  ]        (applied  by  K.  17,  infra),  but  when  so  given  it  mast  state  the  grounds, 
in  accordance  with  this  Itule('). 

Service  upon  the  London  agent  of  a  country  solicitor  who  con- 
ducted the  case  in  the  County  Court  is  not  sufficient  (-),  and  this 
equallv  applies  when  the  action  has  been  remitted  from  the  High 
Court  (3). 

Entry  of  R,  H,  Every   appeal   shall   be  entered    at   the   Crown    Office 

Department  of  the  Central  Office,  and  the  entry  shall  be  made 
by  lodging  a  copy  of  the  notice.     (E.  8.  C.  December,  1885.) 

The  party  entering  is  required,  in  other  than  County  Court  cases, 
to  supply  a  further  copy  to  accompany  the  application,  under  R.  13, 
for  a  copy  of  the  judge's  notes.  In  addition  to  such  copies  he  must, 
two  days  at  least  before  the  day  appointed  for  hearing,  deliver 
copies  of  the  proceedings  for  the  use  of  the  judges  (see  Rr.  lo2 — 135, 
ante,  p.  294). 

Limit  of  time  R§  12.  The  notice  of  motion  shall  be  served  and  the  appeal 
entered  within  twenty-one  days  from  the  date  of  the  judgment, 
order,  or  finding  complained  of :  such  period  shall  be  calculated 
from  the  time  at  which  the  judgment  or  order  is  signed,  entered 
or  otherwise  perfected,  or  from  the  time  at  which  the  finding  or 
any  refusal  is  made  or  given.     {JR.  8.  C.  December,  1880.) 

The  appellant  must  be  careful  to  enter  the  appeal  and  serve  the 
notice  within  the  twenty-one  days,  and  before  the  day  named  in  the 
notice,  should  that  day  fall  before  the  twenty-first  day  (4). 

For  extension  of  time  see  R.  16,  post,  and  as  to  service  on  London 
agent,  note  to  E.  10,  supra. 

Where  there  has  been  a  jury  in  a  County  Court  action  time  runs 
from  the  date  of  the  verdict,  although  judgment  is  given  subse- 
quently (5)  ;  but  where  there  has  been  an  application  for  a  now  trial 
time  runs  from  the  application  for  a  new  trial  (°). 

Copy  of  R,.  13.  It  shall  be  the  duty  of  the  Master  of  the  Crown  Office 

judge's  notes,  department  forthwith  upon  the  entry  of  the  appeal  to  apply  on 

behalf  of  the  High  Court  to  the  judge  of  the  inferior  Court  from 

which  the  appeal  is  brought  for  a  copy  of  the  notes  of  the  evidence 

(')    Williams  v.  Taperell,  8  T.  L.  R.  241  ;  and  see  92  L.  T.  Journ.  213. 

Powell  and  others  v.  Thomas  and  others,  (1891)  1  Q.  B.  97;  63  L.  T.  812  ;   39 
W.  R.  224  ;  followed  in  Jackson  v.  Margrett,  08  L.  T.  91  ;    11  W.  R.  267. 
Math  y  v.  ShepUy,  62  L.  J.  Q.  B.  31  ;  68  L.  T.  294  ;  41  W.  R.  302. 
(»)  Donovan  v.  Brown,  4  Ex.  D.  148  ;  48  L.  J.  Ex.  456. 

Uawnesley  v.  Lancashire  %  Yorkshire  Rail.  Co.,  35  W.  R.  771.     Except  in  the 
case  of  a  verdict  with  leave  to  move :  Foster  v.  Green,  iiO  L.  J.  Ex.  263. 

(fi)   Pole  v.  Bright,  (1892)  1  Q.  B.  603;  Dinger  v.  Matthews,  65  L.  T.  7  IS,  u.  («). 
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given,  and  for  a  statement  of  his  judgment  or  finding  on  any      C  °i*oLTf(;' 
question  of  law  under  appeal.     Either  party  shall  be  entitled  upon  


payment  of  the  proper  fee  to  obtain  from  the  Crown  Office  Depart- 
ment an  office  copy  of  such  notes  and  statement.  (11.  S.  C. 
December,  1885.) 

With  reference  to  County  Courts,  this  Rule  is  superseded  by 
s.  121  of  the  County  Courts  Act,  1888,  and  it  is  now  the  duty  of  the 
appellant  to  supply  the  Court  with  copies  of  the  judge's  notes  ('). 

The  High  Court  will  order  the  judge  to  supply  notes  if  he  neglects 
or  refuses  to  do  so  (•). 

R.  14.  The  appeal  shall  not  operate  as  a  stay  of  proceedings  Stay. 
under  the  decision  appealed  from  unless  the  inferior  Court  shall 
so  order,  or  unless  within  ten  days  after  the  decision  a  deposit 
shall  be  made  of  or  security  given  to  the  satisfaction  of  such 
inferior  Court  for  a  sum  to  be  fixed  by  the  said  Court,  not  ex- 
ceeding the  amount  of  the  money  or  the  value  of  the  property 
affected  by  the  judgment,  order,  or  finding  appealed  from. 
(E.  S.  C.  December,  1885.) 

This  Rule  does  not  prevent  the  High  Court  directing  security  to  Security. 
be  given  (3)  (see  R.  S.  C.  Ord.  LVIII.  r.  15). 

Mere  want  of  means  is  not  sufficient  in  itself  to  justify  the  Court 
in  requiring  security  for  costs  of  appeal  from  a  County  Court,  and 
so  possibly  preventing  appeals,  if  there  appears  reasonable  grounds 
for  appealing  (4) ;  but  where  an  appellant  has  disposed  of  his  goods 
for  the  purpose  of  avoiding  payment  of  costs,  the  High  Court  will 
order  security  to  be  given  (5). 

Where  an  infant  sues  by  next  friend,  the  High  Court  may  order 
security  for  the  costs  of  the  appeal  if  the  next  friend  is  without 
means  (G). 

Where  the  County  Court  judge  has  given  unconditional  leave 
to  appeal  the  High  Court  will  not,  as  a  rule,  require  security  (7). 

A  motion  for  security  may  be  brought  on  as  if  ex  parte  under 
R.  236,  ante,  p.  339. 

R.  15.  Every  appeal  from  an  inferior  Court  shall  be  entered  Entry  for 
in   the  proper  list  for  hearing  on  such  days  as  the  Lord  Chief  °* 

Justice  of  England  may  direct,  and  shall  come  on  to  be  heard  in 

(!)  McGrath  v.  Cartwright,  23  Q.  B.  D.  3  ;  58  L.  J.  Q.  B.  331. 

(2)  R.  v.  Sheffield  {County  Court  Judge  of)  (1889),  5  T.  L.  R.  303. 

(:))  Shaw  v.  Girvin,  S  Nov.  1886,  Coleridge,  L.C.J.,  and  Manisty,  J. 

(4)  Pritchett  v.  Poole,  76  L.  T.  472. 

(6)  Moore  v.  Pbinick,  70  L.  J.  K.  B.  471. 

(°)  Swain  v.  Fallows,  18  Q.  B.  D.  585  ;    50  L.  J.  Q.  B.  310  ;    56  L.  T.  335  ;    35 
W.  R.  408. 

C)  I»  re  Apothecaries  Society,  38  W.  R.  478. 
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[  0.  lix       its  order,  unless  the  High  Court  shall  otherwise  direct. 
December,  1885.) 


(ii.  s.  a 


Hearinc 


Appeals  from  quarter  sessions  and  magistrates  are  entered  in 
the  (Sown  paper,  while  those  from  County  Courts  and  other  Courts 
of  civil  jurisdiction  are  entered  in  the  civil  paper.  Fee  for  hearing 
II.  (praecipe  E  26). 

One  counsel  is  heard  on  each  side  on  the  argument,  whether  upon 
a  special  caso  or  upon  an  appeal  hy  motion  (').  The  appellant 
begins  and  replies  in  all  cases. 

Under  R.  236,  two  clear  days'  notice  of  motion  must  be  given 
if  it  is  desired  to  accelerate  the  hearing  of  an  appeal ;  any  affidavit 
intended  to  be  used  must  be  served  with  the  notice  of  motion. 
(E.  237,  ante,  p.  340.) 


wnsion  °f        R*  16,  The  HiSh  Court  sha11  have  P0wer  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal,  or  to  make  any 

other  order,  on  such  terms  as  the  Court  shall  think  just,  to  ensure 
the  determination  on  the  merits  of  the  real  questions  in  contro- 
versy between  the  parties.     (R.  S.  C.  December,  1885.) 

Ignorance  of  the  law  is  no  ground  for  extension  of  time  ('-), 
but  the  discretion  under  this  Rule  is  not  to  be  fettered.  Where  an 
appeal  had  not  been  entered  within  the  twenty- one  days  in  conse- 
quence of  a  slip  through  the  wrong  advice  of  counsel,  the  time  for 
entering  was  extended  (:i). 

A  County  Court  judge  cannot  by  post-dating  his  judgment  extend 
the  time  for  appealing  (4). 

The  application  is  the  same  as  under  the  preceding  Rule  15,  under 
Rr.  236,  237.     8ee  also  s.  122  of  the  County  Courts  Act,  1888. 

Or^LVin^       R'  17,  SuDJect  to  tnese  rules>  tne  rules  for  the  time  being  in 

R.  S.  C.  force  with  respect  to  appeals  from  the  High  Court  to  the  Court  of 

Appeal  shall,  so  far  as  practicable,  apply  to  and  govern  appeals 

from  County  Courts  and  other  inferior  Courts  of  record  of  civil 

jurisdiction  to  the  High  Court. 


Remitted 

actions. 


R.  18.  Appeals  from  inferior  Courts  shall,  in  the  construction 
of  Ord.  LIX.,  include  every  appeal,  motion,  or  application  to  set 
aside  or  vary  any  verdict  or  judgment  in  or  of  any  County  Court, 
or  for  a  new  trial  in  [an]  action  in  the  High  Court  remitted  to 
such  County  Court  for  trial  or  otherwise. 

(')  Hoives  v.  Feakc,  33  L.  T.  818  ;  24  W.  R.  i07. 

(2)  R.  v.  Kettle,  17  Q.  B.  D.  761. 

(3)  Cmack  v.  L.  §•  N.  W.  Hail.  Co.,  (1891)  1  Q.  B.  347  ;  60  L.  J.  Q.  B.  208;  64 
L.  T.  45,  C.  A.  ;  and  see  Mallaj  v.  Shepley,  62  L.  J.  Q.  B.  31  ;  68  L.  T.  294  ;  41 
W.  R.  63. 

(4)  Wilberforcc  v.  Sowton,  48  L.  J.  C.  P.  28. 
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It.  19.  An  appeal  from  any  decision  of  the  Central  Midwives'      [  0.  lix. 

Board,  under   the   Midwives   Act,   1902,  shall  be   made   to   the r"     '      _ 

Divisional  Court  by  notice  of  motion,  and  supported  by  affidavit,  ApPea^. , 
or,  if  the  Court  shall  so  direct  on  the  hearing  of  the  motion,  by  wives  Act, 
oral  evidence.     (L\  S.  C.  January,  1904.)  1902- 

By  s.  4  of  the  Midwives  Act,  1902  (2  Edw.  VII.  c.  17),  any  woman 
thinking-  herself  aggrieved  by  the  decision  of  the  Central  Midwives' 
Board  removing  her  name  from  the  roll  of  midwives,  may  appeal 
therefrom  to  the  High  Court  of  Justice  within  three  months  after 
the  notification  of  such  decision  to  her,  but  no  further  appeal  shall 
be  allowed. 

R.  20.  The  notice  of  motion  shall  be  an  eight  days'  notice,  and  Length  of 
shall  be  filed  at  the  Crown  Office,  and  upon  riling  the  notice  the 
appeal  shall  be  set  down  in  the  Crown  paper  for  hearing  as  if  it 
were   an   appeal   from   an   inferior  Court.      (R.   S.   C.  January, 
1904.) 


Tribunal  of  Appeal  under  the  London  Building  Act,  1894. 

By  s.  175  of  the  London  Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii.),  a  tribunal  of  appeal  for  the  purposes  of  that  Act  was 
constituted,  and  by  s.  182 — It  shall  be  lawful  for  the  tribunal  at 
any  time  to  state,  and  the  tribunal  shall,  if  ordered  by  the  High 
Court  or  a  judge  thereof,  on  an  application  in  a  summary  manner 
made  by  any  party  to  the  appeal,  state  a  case  for  the  opinion  of 
the  High  Court  on  any  question  of  law  involved  in  any  appeal 
submitted  to  them.  The  High  Court  shall  hear  and  determine  the 
question  or  questions  of  law  arising  on  any  case  stated  by  the 
tribunal  of  appeal,  and  shall  thereupon  reverse,  affirm,  or  amend 
the  determination  (if  any)  in  respect  of  which  the  case  has  been 
stated,  or  remit  the  matter  to  the  tribunal  of  appeal  with  the 
opinion  of  the  Court  on  the  case  stated,  or  make  such  other  order 
in  relation  to  the  matter  as  the  circumstances  of  the  case  require, 
and  may  make  such  order  as  to  the  costs  of  the  case,  and  in  the 
High  Court,  as  to  the  Court  may  seem  fit. 

It  will  be  seen  that  the  power  to  state  a  case  is  confined  to 
questions  of  law. 

The  case  must  be  filed  at  the  Crown  Office,  and  must  be  heard 
before  a  Divisional  Court  (Judicature  Act,  1894,  s.  1  (5)  ),  for 
which  purpose  it  will  be  entered  in  the  civil  paper. 
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The  Court  will  not  interfere  with  the  determination  of  the 
tribunal  of  appeal  unless  it  is  one  to  which  they  could  not 
reasonably  have  come  (' ). 


Brine  Pumping  (Compensation  for  Subsidence)  Act,  1891. 

By  s.  28  of  the  Brine  Pumping  (Compensation  for  Subsidence) 
Act,  1891  (54  &  55  Yict.  c.  40)  :  Any  person  aggrieved  who 
desires  to  question  an  order  or  determination  of  the  Board  on  the 
ground  that  it  is  erroneous  in  point  of  law,  may  apply  to  the 
Board  to  state  a  special  case,  setting  fortli  the  facts  of  the  case  and 
the  grounds  on  Avhich  the  order  or  determination  is  questioned,  and 
if  the  Board  decline  to  state  the  case,  may  apply  to  the  High 
Court  of  Justice  for  an  order  requiring  the  case  to  be  stated. 

The  application  shall  be  made  and  the  case  stated,  heard  and 
determined  in  accordance  with  the  provisions  of  s.  33,  sub-s.  2,  of 
the  Summary  Jurisdiction  Act,  1879,  as  if  the  case  stated  by  the 
Board  Avere  a  case  stated  by  a  Court  of  summary  jurisdiction. 

As  to  which,  see  ante,  p.  419. 

(l)  Woodham  v.  London  County  Council,  (1898)  1  Q.  B.  863  ;  67  L.  J.  Q.  B.  707  ; 
78  L.  T.  553. 
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PETTY  BAG  PROCEEDINGS. 

The  business  of  the  Petty  Bag-  Office  was  transferred  to  the  Petty  Bag 
Crown  Office  by  a  rule  of  the  Supreme  Court,  dated  January  30,  °™ce- 
1889  (see  ante,  p.  9).  For  a  return  of  the  duties  of  the  Clerk 
of  the  Petty  Bag,  see  second  Peport  of  Legal  Departments  Com- 
mission, July,  1874,  p.  124.  The  business  includes,  in  addition  to 
the  matters  previously  dealt  with,  i.e.,  prohibition,  ante,  p.  263  ; 
the  filing  of  and  subsequent  proceedings  on  inquisitions  of  escheat, 
ante,  p.  392  ;  the  filing  and  subsequent  proceedings  on  inquisitions 
de  Junatico  inquirendo,  ante,  p.  394  ;  writs  de  contumace  capiendo, 
ante,  p.  371  ;  scire  facias,  ante,  p.  398 ;  the  issuing  of  a  variety  of 
other  writs  of  great  antiquity,  many  of  which  are  now  obsolete, 
amongst  which  the  following  may  be  mentioned  : — 

For  the  removal  and  election  of  coroners  (see  Form  eclii., 
Appendix,  i^ost,  p.  626). 

Certiorari. 

Mittimus  on  significavit  into  Lancashire. 

For  removal  and  election  of  regarder  or  verderer. 

Ventre  inspicienclo. 

Capias  ad  satisfaciendum. 

Ad  quod  damnum. 

Ne  exeat  regno. 
This  office  was  originally  that  of  the  Court  of  Chancery  as  a 
Court  of  common  law.  With  it  was  amalgamated  the  Cursitor's 
Office  (1).  Out  of  it  issued  all  original  writs  passing  under  the 
Great  Seal,  and  all  commissions  of  escheat,  lunacy,  and  the  like. 
These  commissions  and  certain  writs  passing  under  the  wafer  Great 
Seal  are  now  issued  out  of  the  Crown  Office,  House  of  Lords. 

All  original  writs  (2)  connected  with  the  trial  and  removal  of 
causes  have  now  given  way  to  the  modern  form  of  procedure  as 
regulated   by  statute.      In  the  office  were  filed  the  inquisitions 

(')  For  distinction  between  Hanaper  Office  and  Petty  Bag  Office,  see  In  re  Belson, 
7  Moore,  P.  C.  at  p.  123. 

(2)  For  distinction  between  prerogative  and  judicial  writs  from  Chancer y,  see  In 
re  Belson,  supra,  and  Hutchins  v.  Player,  0.  Bridgman,  289. 
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taken  under  any  of  the  above-mentioned  commissions,  and  a 
multitude  of  various  matters  which  have  no  connection  with  the 
subject-matter  of  this  book. 

The  procedure  is  regulated  by  General  Hides  and  Orders,  made 
29th  December,  1848,  under  11  &  12  Vict,  c.  94  (*),  and  by 
12  &  13  Vict.  c.  109,  so  far  as  it  remains  unrepealed.  The  Rules 
are  printed  in  App.  F.,  pp.  634,  635. 

By  the  Judicature  Act,  1873,  there  was  transferred  to  the  High 
Court  of  Justice  the  jurisdiction  of  the  High  Court  of  Chancery  as 
a  common  law  Court  as  well  as  a  Court  of  equity;  but  s.  34, 
which  assigns  all  the  equity  jurisdiction  of  the  Court  of  Chancery, 
is  silent  as  to  the  common  law  jurisdiction,  which  has  not  been  in 
any  way  specifically  assigned  to  any  division  of  the  High  Court. 

The  Clerk  of  the  Petty  Bag  is  not  compellable  to  produce  the 
records  without  an  order  for  the  purpose  (2). 

(')  This  Act  was  repealed  by  s.  12  of  the  Great  Seal  (Officers)  Act,  1874  (37  &  38 
Vict.  c.  81),  with  a  savirig  for  anything  done  thereunder. 

(-)  See  Bentall  v.  Sydneij,  10  A.  &  E.  162  ;  2  P.  D.  416,  where  a  form  of  the  order 
is  set  out ;  and  see  Judicature  Act,  1873,  s.  17  (6). 
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APPENDIX   A. 


EULES  OF  THE   SUPEEME   COUET,  1883, 

APPLIED  TO    PROCEEDINGS    ON    THE    CROWN    SIDE    AS  FAR 
AS  APPLICABLE. 

(R.  S.  C.  Orel.  XVI.,  XXVIIL,  XXXIV.,  XXXVIIL,  XLIL,  LIL, 
LVIL,  LVHL,  LXIV.,  LXV.,  LXVL,  and  LXX.) 


Order  XVI. 

Rules  23  to  31  of  this  Order  are  applied  as  far  as  applicable  to  proceedings 
on  the  Crown  side  by  R.  258,  and  are  printed  ante,  pp.  387,  388. 


Order  XXVIIL  0) 
Amendment. 


1.  The  Court  or  a  Judge  may,  at  any  stage  of  the  proceedings,  allow  either  [  0.  XXVIIL 
party  to  alter  or  amend  his  indorsement  or  pleadings,  in  such  manner  and     Rr.  1—4  ] 
on  such  terms  as  may  be  just,  and  all  such  amendments  shall  be  made  as  Amendment  ~ 
may  be  necessary  for  the  purpose  of  determining  the   real  questions   in  of  piea(iino.g 
controversy  between  the  parties.  &C- 

2.  The  plaintiff  may,  without  any  leave,  amend  his  statement  of  claim,  Statemeilt 
whether  indorsed  on  the  writ  or  not,  once  at  any  time  before  the  expiration  of  claim_ 
of  the  time  limited  for  reply  and  before  replying,  or,  where  no  defence  is 
delivered,    at    any    time    before   the   expiration   of   four  weeks    from   the 
appearance  of  the  defendant  who  shall  have  last  appeared,  or,  where  defence 

is  delivered  but  no  order  for  reply  is  made,  within  ten  days  from  delivery  of 
the  defence  or  last  of  the  defences. 

[Amended  by  R.  S.  C.  July,  1905.) 

3.  A  defendant  who  has  set  up  any  counter-claim  or  set-off  may,  without  Counterclaim 
any  leave,  amend  such  counter-claim  or  set-off   at   any  time   before   the  or  set-off. 
expiration  of  the  time  allowed  him  for  answering  the  reply  and  before  siich 

answer,  or  in  case  there  be  no  reply  then  at  any  time  before  the  expiration 
of  twenty-eight  days  from  defence. 

4.  "Where  any  party  has  amended  his  pleading  under  either  of  the  last  two   Disallowance 
preceding  Rules,    the   opposite  party  may,    within  eight    days    after  the  of  amend- 


ment. 


(')  Applied  as  far  as  applicable  by  Rule  260,  ante,  p.  388,  to  civil  proceedings 
ouly. 
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[  0.  XXVIII. 
Er.  4—13  ] 


Pleading  after 
amendment. 


Application 
for  leave  to 

amend. 

When  amend- 
m<  nt  not  made 
within  time 

limited. 


Mode  of 

amendment. 


Amended 
pleading  to 
be  marked. 


Amended 
pleading  to 
be  delivered. 

Clerical 

errors. 

Amendment 
of  defect  or 
error. 


Costs  of 
amendments. 


delivery  to  him  of  the  amended  pleading  apply  to  the  Courl  or  a  Judge  to 
disallow  the  amendment,  or  any  pari  thereof,  and  the  Court  or  Judge  in;iy, 
it'  satisfied  that  the  justice  of  the  case  requires  it,  disallow  the  same,  or  allow 
it  subject  to  such  terms  as  to  costs  or  otherwise  as  may  be  ju-t . 

5.  Where  any  party  has  amended  his  pleading  under  Rules  *_'  or  :i.  the 
opposite  party  shall  plead  to  the  amended  pleading,  or  amend  his  pleading, 
within  the  time  he  then  has  to  plead  or  within  eighl  days  from  the  delivery 
of  the  amendment,  whichever  shall  last  expire;  and  in  ease  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amendment,  and  does  not  plead 
again  or  amend  within  the  time  above  mentioned,  he  shall  be  deemed  to  rely 
on  his  original  pleading  in  answer  to  such  amendment. 

<;.  In  all  eases  not  provided  for  by  the  preceding  Rules  of  this  Order, 
application  for  leave  to  amend  may  be  made  by  either  party  to  the  Court  or  a 
Judge,  or  to  the  Judge  a1  the  trial  of  the  action,  and  such,  amendment  may 
be  allowed  upon  such  terms  as  to  costs  or  otherwise  as  may  be  just. 

T.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  does  not  amend 
accordingly  within  the  time  limited  for  that  purpose  by  the  order,  or  if  no 
time  is  thereby  limited,  then  within  fourteen  days  from  the  date  of  the 
older,  such  order  to  amend  shall,  on  the  expiration  of  such  limited  time  as 
aforesaid,  or  of  such  fourteen  days,  as  the  case  maybe,  become  ipso  facto 
void,  unless  the  time  is  extended  by  the  <  !ourt  or  a  Judge. 

8.  An  indorsement  or  pleading  may  be  amended  by  written  alterations  in 
the  copy  which  has  been  delivered,  and  by  additions  on  paper  to  be  inter- 
leaved therewith  if  necessary,  unless  the  amendments  require  the  insertion 
of  more  than  144  words  in  any  one  place,  or  are  so  numerous  or  of  such  a 
nature  that  the  making  them  in  writing  would  render  the  document  difficult 
or  inconvenient  to  read,  in  either  of  which  cases  the  amendment  musl  be 
made  by  delivering  a  print  of  the  document  as  amended  (J). 

9.  AVhenever  any  indorsement  or  pleading  is  amended,  the  same,  when 
amended,  shall  be  marked  with  the  date  of  the  order,  if  any,  under  which  the 
same  is  so  amended,  and  of  the  day  on  which  such  amendment  is  made,  in 
manner  following,  viz.  :  ''Amended  day  of  ,  pursuant  to  order 
of             dated  the             of             ." 

10.  "Whenever  any  indorsement  or  pleading  is  amended,  such  amended 
document  shall  be  delivered  to  the  opposite  party  within  the  time  allowed  for 
amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or  errors  arising  therein 
from  any  accidental  slip  or  omission,  may  at  any  time  be  corrected  by  the 
Court  or  a  Judge  on  motion  or  summons  without  an  appeal. 

12.  The  Court  or  a  Judge  may  at  any  time,  and  on  such  terms  as  to  costs 
or  otherwise  as  the  Court  or  Judge  may  think  just,  amend  any  defect  or  error 
in  any  proceedings,  and  all  necessary  amendments  shall  be  made  for  the 
purpose  of  determining  the  real  question  or  issue  raised  by  or  depending  on 
the  proceedings. 

13.  The  costs  of  and  occasioned  by  any  amendment  made  pursuant  to 
Rules  2  and  li  of  this  Order  shall  be  borne  by  the  party  making  the  same, 
unle.-s  the  Court  or  a  Judge  shall  otherwise  order. 


[  0.  XXXIV. 

R.  1] 

Case  by 
consent. 


Order  XXXIV.  ('-) 

I. — Special  Case. 

1.  The  parties  to  any  cause  or  matter  may  concur  in  stating  the  questions 
of  law  arising  therein  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court.     Every  such  special  case  shall  be  divided  into  paragraphs  numbered 


(J)  The  Pule  as  to  printing  pleadings,  Order  XIX.,  Pule  9,  is  not  applied  to  the 
Crown  side. 

(2)  Applied,  by  Rule  129.  ante,  p.  293,  to  civil  proceedings  only. 


RULES  OF  THE  SUPREME  COURT,  1883. 
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[  0.  XXXIV. 
Rr.  1-9  ] 

Form  of  it. 


Case  by  order 
of  Court  or 
Judge. 


consecutively,  and  shall  concisely  state  such  facts  and  documents  as  may  he 
necessary  to  enable  the  Court  to  decide  the  questions  raised  thereby.  Upon 
the  argument  of  such  case  the  Court  and  the  parties  shall  be  at  liberty  to 
refer  to  the  whole  contents  of  such  documents,  and  the  Court  shall  be  at 
liberty  to  draw  from  the  facts  and  documents  stated  in  any  such  special  case 
any  inference,  whether  of  fact  or  law,  which  might  have  been  drawn  there- 
from if  proved  at  a  trial. 

2.  If  it  appear  to  the  Court  or  a  Judge,  that  there  is  in  any  cause  or 
matter  a  question  of  law,  which  it  would  be  convenient  to  have  decided 
before  any  evidence  is  given  or  any  question  or  issue  of  fact  is  tried,  or 
before  any  reference  is  made  to  a  referee  or  an  arbitrator,  the  Court  or  Judge 
may  make  an  order  accordingly,  and  may  direct  such  question  of  law  to  be 
raised  for  the  opinion  of  the  Court  either  by  special  case,  or  in  such  other 
manner  as  the  Court  or  Judge  may  deem  expedient,  and  all  such  further 
proceedings  as  the  decision  of  such  question  of  law  may  render  unnecessary 
may  thereupon  be  stayed. 

3.  Every  special  case  shall  be  printed  by  the  plaintiff,  and  signed  by  the 
several  parties  or  their  counsel  or  solicitors,  and  shall  be  filed  by  the  plaintiff. 
Three  printed  copies  for  the  use  of  the  Judges  shall  be  left  therewith. 

4.  No  special  case  in  any  cause  or  matter  to  which  a  married  woman,  (not 
being  a  party  thereto  in  respect  of  her  separate  property  or  of  any  separate 
right  of  action  by  or  against  her,)  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  a  party,  shall  be  set  down  for  argument  without  leave 
of  the  Court  or  a  Judge,  the  application  for  which  must  be  supported  by 
sufficient  evidence  that  the  statements  contained  in  such  special  case,  so  far 
as  the  same  affect  the  interest  of  such  married  woman,  infant,  or  person  of 
unsound  mind,  are  true. 

5.  Either  party  may  enter  a  special  case  for  argument  by  delivering  to  the 
proper  officer  a  memorandum  of  entry,  in  the  Form  No.  25  in  Ajmendix  G., 
and  also  if  any  married  woman,  infant,  or  person  of  unsound  mind  not  so 
found  by  inquisition  be  a  party  to  the  cause  or  matter,  producing  a  copy  of 
the  order  giving  leave  to  enter  the  same  for  argument  ('). 

6.  The  parties  to  a  special  case  may,  if  they  think  fit,  enter  into  an 
agreement  in  writing,  which  shall  not  be  subject  to  any  stamp  duty,  that, 
on  the  judgment  of  the  Court  being  given  in  the  affirmative  or  negative 
of  the  questions  of  law  raised  by  the  special  case,  a  sum  of  money,  fixed  by 
the  parties,  or  to  be  ascertained  by  the  Court,  or  in  such  manner  as  the  Court 
may  direct,  shall  be  paid  by  one  of  the  parties  to  the  other  of  them,  either 
with  or  without  costs  of  the  cause  or  matter  ;  and  the  judgment  of  the  Court 
may  be  entered  for  the  sum  so  agreed  or  ascertained,  with  or  without  costs, 
as  the  case  may  be,  and  execution  may  issue  upon  such  judgment  forthwith, 
unless  otherwise  agreed,  or  unless  stayed  on  appeal. 

7.  This  Order  shall  apply  to  every  special  case  stated  in  a  cause  or  matter, 
or  in  any  proceeding  incidental  thereto. 

8.  {Statement  of  case  13  &  14  Vict.  c.  3d.  Applies  only  to  Chancery  pro- 
ceedings.) 

II. — Issues  of  Fact  ivithout  Pleadings. 

9.  When  the  parties  to  a  cause  or  matter  are  agreed  as  to  the  questions  of  How  stated 
fact  to  be  decided  between  them,  they  may,  after  writ  issued  and  before  for  trial. 

(')  The  following  is  the  form  referred  to  : — 
Appendix  G.  No.  25. 

Entry  of  Special  Case. 
\Heading  as  in  Form  1.] 
Set  down  the  dated  the  day  of 

referee  in  this  for  hearing  as  a  special  case. 

Dated  the  day  of  ,  18     . 

(Signed) 
(Address) 


Printing, 
signing,  and 
copies  for 
Judges. 

Persons  under 
disabilities. 


Entry  of 
special  case. 


Agreement  as 
to  payment  of 
money  or 
costs. 


Application 
of  order. 


18     of  Mr. 


the 
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[0. 
Rr. 


XXXIV. 
9-12] 


Judgment 
and  costs. 


Entry  of  judg- 
ment, execu- 
tion and  new 
trial  thereon. 


Record  and 
effect  of  judg- 
ment. 


judgment,  by  consent  and  order  of  the  Court  or  a  Judge,  proceed  to  the 
trial  of  any  such  questions  of  fact  without  formal  pleadings;  and  such 
questions  may  be  Btated  for  trial  in  an  issue  in  the  Form  No.  15,  in 
Appendix  1!.,  with  such  variations  as  circumstances  may  require,  and  such 
issue  m ay  1)  •  entered  fur  trial  ami  tried  in  the  same  manner  as  any  issue 
joined  in  an  ordinary  action,  and  the  proceedings  shall  be  under  the  control 
and  jurisdiction  of  the  Court  or  Judge,  in  the  same  way  as  the  proceedings 
in  an  action  ('). 

10.  The  Court  or  a  Judge  may  by  consent  of  the  parties  order  that,  upon 
the  finding  in  the  affirmative  or  negative  of  such  issue  as  in  the  last  preceding 
rule  mentioned,  a  sum  of  money,  fixed  by  the  parties,  or  to  be  ascertained 
upon  a  question  inserted  in  the  issue  for  that  purpose,  shall  be  paid  by  one 
of  the  parties  to  the  other  of  them  either  with  or  without  the  costs  of  the 
cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Rule  9  mentioned,  judgment 
maybe  entered  for  the  sum  so  agreed  or  ascertained  as  aforesaid,  with  or 
without  costs,  as  the  case  may  be,  and  execution  may  issue  upon  such 
judgment  forthwith,  unless  otherwise  agreed,  or  unless  the  Court  or  a  Judge 
shall  otherwise  order  for  the  purpose  of  giving  either  party  an  opportunity 
for  moving  to  set  aside  the  finding  or  for  a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Rule  9  mentioned,  may  be 
recorded  at  the  instance  of  either  party,  and  the  judgment,  whether  actually 
recorded  or  not,  shall  have  the  same  effect  as  any  other  judgment  in  a 
contested  action. 


[0.  XXXVIII. 
Rr.  1—3  ] 

Evidence  on 
motions,  &c. 

Title  of 
affidavits. 


Contents  of 
affidavits. 


Order  XXXVIII.  (-) 

I. — Affidavits  and  Deposition*. 

(Ord.  XXXVIL,  R.  S.  C.  187.3.) 

1.  Upon  any  motion,  petition,  or  summons  evidence  may  be  given  by 
affidavit ;  but  the  Court  or  a  Judge  may,  on  the  application  of  either  party, 
order  the  attendance  for  cross-examination  of  the  person  making  any  such 
affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or  matter  in  which  it  is 
sworn  ;  but  in  every  case  in  which  there  are  more  than  one  plaintiff  or 
defendant,  it  shall  be  sufficient  to  state  the  full  name  of  the  first  plaintiff  or 
defendant  respectively,  and  that  there  are  other  plaintiffs  or  defendants,  as 
the  case  may  be  ;  and  the  costs  occasioned  by  any  unnecessary  prolixity  in 
any  such  title  shall  be  disallowed  by  the  taxing  officer. 

See  C.  0.  R.  6,  ante,  p.  11. 

•'I.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is  able  of  his  own 
knowledge  to  prove,  except  on  interlocutory  motions,  on  which  statements 
a-  to  his  belief,  with  the  grounds  thereof,  may  be  admitted.     The  costs  of 


(')  The  following  is  the  form  referred  to  : — 
Appendix  B.  No.  15. 

Issue. 

[Heading  as  in  Form  1.] 

Whereas  A.  B.  affirms,  and  C.  D.  denies  There  at  ate  the  question  or  questions  of  fact  to 

le  tried'],  and  it  has  been  ordered  by  the  Hon.  Mr.  Justice  that  the  said 

question  shall  be  tried  [here  state  mode  of  trial,  whether  with  or  without  a  jura], 

therefore  let  the  same  be  tried  accordingly. 

('-)  Applied  as  far  as  applicable  to  all  proceedings  on  the  Crown  side  by  R.  5, 
ante,  p.  11. 
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every  affidavit  which  shall  unnecessarily  set  forth  matters  of  hearsay,  or  [0.  XXXVIII. 

argumentative  matter,  or  copies  of  or  extracts  from  documents,  shall  be  paid  Rr.  3—12  ] 
by  the  party  filing  the  same. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before  a  Judge,  district  Before  whom 

registrar,   commissioner  to  administer   oaths,   or   officer   empowered   under  affidavits  may 

these  rules  to  administer  oaths.  he  sworn. 


5.  Every  commissioner  to  administer  oaths  shall  express  the  time  when 
and  the  place  where  he  shall  take  any  affidavit,  or  the  acknowledgment  of 
an j'  deed,  or  recognizance  ;  otherwise  the  same  shall  not  be  held  authentic, 
nor  be  admitted  to  be  filed  or  enrolled  without  the  leave  of  the  Court  or  a 
Judge  ;  and  every  such  commissioner  shall  express  the  time  when,  and  the 
place  where,  he  shall  do  any  other  act  incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirmations,  and  attestations 
of  honour  in  causes  or  matters  depending  in  the  High  Court,  and  also 
acknowledgments  required  for  the  purpose  of  enrolling  any  deed  in  the 
Central  Office,  may  be  sworn  and  taken  in  Scotland  or  Ireland  or  the 
Channel  Islands,  or  in  any  colony,  island,  plantation,  or  place  under  the 
dominion  of  Her  Majesty  in  foreign  parts,  before  any  Judge,  Court,  notary 
public,  or  person  lawfully  authorised  to  administer  oaths  in  such  country, 
colony,  island,  plantation,  or  place  respectively,  or  before  any  of  Her 
Majesty's  consuls  or  vice-consuls  in  any  foreign  parts  out  of  Her  Majesty's 
dominions ;  and  the  Judges  and  other  officers  of  the  High  Court  shall  take 
judicial  notice  of  the  seal  or  signature,  as  the  case  may  be,  of  any  such 
Court,  Judge,  notary  public,  person,  consul,  or  vice-consul,  attached, 
appended,  or  subscribed  to  any  such  examinations,  affidavits,  affirmations, 
attestations  of  honour,  declarations,  acknowledgments,  or  to  any  other  deed 
or  document. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  and  shall  be 
divided  into  paragraphs,  and  every  paragraph  shall  be  numbered  consecu- 
tively, and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the 
subject.  Every  affidavit  shall  be  written  or  printed  bookwise.  No  costs 
shall  be  allowed  for  any  affidavit  or  part  of  an  affidavit  substantially 
departing  from  this  rule. 

8.  Every  affidavit  shall  state  the  description  and  true  place  of  abode  of  the 
deponent. 

9.  In  every  affidavit  made  by  two  or  more  deponents  the  names  of  the 
several  persons  making  the  affidavit  shall  be  inserted  in  the  jurat,  except 
that  if  the  affidavit  of  all  the  deponents  is  taken  at  one  time  by  the  same 
officer  it  shall  be  sufficient  to  state  that  it  was  sworn  by  both  (or  all)  of  the 
"above-named"  deponents. 

10.  Every  affidavit  or  other  proof  used  in  Admiralty  actions  shall  be  filed 
in  the  Admiralty  Registry  :  every  affidavit  used  in  Probate  actions  shall  bo 
filed  in  the  Probate  Registry  :  every  affidavit  used  on  the  Crown  side  of  the 
Queen's  Bench  Division  shall  be  filed  in  the  Crown  Office  Department :  every 
affidavit  used  in  a  cause  or  matter  proceeding  in  a  District  Registry  shall  be 
filed  there  :  and  every  other  affidavit  used  shall  be  filed  in  the  Central  Office. 
There  shall  be  indorsed  on  every  affidavit  a  note  showing  on  whose  behalf  it 
is  filed,  and  no  affidavit  shall  be  filed  or  used  without  such  note,  unless  the 
Court  or  a  Judge  shall  otherwise  direct. 

Cf.  Rule  8,  ante,  p.  12. 


Time  and 
place  of 
taking 
affidavits. 


Affidavits,  &c. 
how  to  be 
sworn  and 
taken  in  Scot- 
land, Ireland, 
the  Channel 
Islands,  colo- 
nies, and 
foreign  parts. 


Form  of 
affidavits. 


Description 
and  abode  of 
deponent  to 
be  stated. 
Affidavits 
made  by  two 
or  more 
deponents. 

Affidavits  to 
be  filed  in 
proper  office. 


1 1 .  The  Court  or  a  Judge  may  order  to  be  struck  out  from  any  affidavit  Scandalous 
any  matter  which  is  scandalous,  and  may  order  the  costs  of  any  application  matter. 

to  strike  out  such  matter  to  be  paid  as  between  solicitor  and  cHent. 

12.  No  affidavit  having  in  the  jurat  or  body  thereof  any  interlineations,   Alterations 
alteration,  or  erasure,  shaU  without  leave  of  the  Court  or  a  Judge  be  read  or  in  affidavits. 


S.M. 
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[0.  XXXVIII. 
Rr.  12-24  ] 


Affidavits  by- 
illiterate  or 
blind  persons. 


Use  of  defec- 
tive affidavit. 


Stamping  affi- 
davits and  use 
of  office  copies. 


Not  to  be 
sworn  before 
solicitor ; 
Or  clerk  or 
partner. 
Special  times 
for  filing. 
On  ex  parte 
applications. 

New  trustee's 
consent. 


made  use  of  in  any  matter  depending  in  Court  unless  the  interlineation  or 
alteration  (other  than  by  erasure")  is  authenticated  by  the  initials  of  the 
officer  taking  the  affidavit,  or,  if  taken  a1  the  Central  Office,  either  by  his 
initials  or  by  the  Btamp  of  that  office,  aor  in  the  case  of  an  erasure,  unless 
the  words  or  figures  appearing  at  the  time  of  taking  the  affidavit  to  be 
written  on  the  erasure  are  re-written  and  signed  or  initialled  in  the  margin 
of  the  ailida\  it  by  the  officer  taking  it. 

13.  Where  an  affidavit  is  sworn  by  any  person  who  appears  to  the  officer 
taking  the  affidavit  to  be  illiterate  or  blind,  the  officer  shall  certify  in  the 
jurat  that  the  affidavit  was  read  in  his  presence  to  the  deponent,  that  the 
deponenl  seemed  perfectly  to  understand  it,  and  thai  the  deponent  made  his 
signature  in  the  presence  of  the  officer.  No  such  affidavit  shall  be  used  in 
evidence  in  the  absence  of  this  certificate,  unless  the  Court  or  a  Judge  is 
otherwise  satisfied  that  the  affidavit  was  read  over  to  and  appeared  to  be  per- 
fectly understood  by  the  deponent. 

1  1.  The  I  "Hit  or  a  Judge  may  receive  any  affidavit  sworn  for  the  purpose 
of  being  used  in  any  cause  or  matter,  notwithstanding  any  defect  by  mis- 
description of  parties  or  otherwise  in  the  title  or  jurat,  or  any  other  irregu- 
larity in  the  form  thereof,  and  may  direct  a  memorandum  to  be  made  on  the 
document  that  it  has  been  so  received. 

15.  In  cases  in  which  by  the  present  practice  an  original  affidavit  is 
allowed  to  be  used,  it  shall  before  it  is  used  be  stamped  with  a  proper  filing 
stamp,  and  shall  at  the  time  when  it  is  used  be  delivered  to  and  left  with  the 
proper  officer  in  Court  or  in  Chambers,  who  shall  send  it  to  be  filed.  An 
office  copy  of  an  affidavit  may  in  all  cases  be  used,  the  original  affidavit 
having  been  previously  filed,  and  the  copy  duly  authenticated  with  the 
seal  of  the  office. 

1 6.  No  affidavit  shall  be  sufficient  if  sworn  before  the  solicitor  acting  for 
the  party  on  whose  behalf  the  affidavit  is  to  be  used,  or  before  any  agent  or 
correspondent  of  such  solicitor,  or  before  the  party  himself. 

17.  Any  affidavit  which  would  be  insufficient  if  sworn  before  the  solicitor 
himself  shall  be  insufficient  if  sworn  before  his  clerk,  or  partner. 

18.  Where  a  special  time  is  limited  for  filing  affidavits,  no  affidavit  filed 
after  that  time  shall  be  used,  unless  by  leave  of  the  Court  or  a  judge. 

19.  Except  by  leave  of  the  Court  or  a  Judge  no  order  made  ex  parte  in 
Court  founded  on  any  affidavit  shall  be  of  any  force  unless  the  affidavit  on 
which  the  application  was  made  was  actually  made  before  the  order  was 
applied  for,  and  produced  or  filed  at  the  time  of  making  the  motion. 

19a.  The  consent  of  a  new  trustee  to  act  shall  be  sufficiently  evidenced  by 
a  written  consent  signed  by  him  and  verified  by  the  signature  of  his  solicitor. 
Form  1  in  the  Appendix  hereto  shall  be  used  with  such  variations  as  circum- 
stances may  require,  and  may  be  cited  as  Form  29  in  Appendix  L. 

R.  S.  C,  Dec.  18S.3,  r.  If. 


II. — Affidavits  and  Evidenct  in  Chambers. 

Notice  in  20.  The  party  intending  to  use  any  affidavit  in  support  of  any  application 

Chambers.         made  by  him  in  Chambers  in  the  Chancery  Division  shall  give  notice  to  the 

other  parties  concerned  of  his  intention  in  that  behalf. 
\ffidavits  21.  All  affidavits  which  have  been  previously  made  and   read  in  Court 

previously         upon  any  proceeding  in  a  cause  or  matter  may  be  used  before  the  Judge  in 
used.  Chambers. 

22.  [Alterations  in  accounts.) 
Documents  23.  Accounts,  extracts  from  parish  registers,  particulars  of  creditors' debts, 

not  to  be  and  other  documents  referred  to  by  affidavit,  shall  not  be  annexed  to  the 

annexed.  affidavit,  or  referred  to  in  the  affidavit  as  annexed,  but  shall  be  referred  to  as 

exhibits. 
Title  on  24.  Every  certificate  on  an  exhibit  referred  to  in  an  affidavit  signed  by  the 

exhibits.  commissioner  or  officer  before  whom  the  affidavit   is  sworn  shall  be  marked 

with  the  short  title  of  the  cause  or  matter. 
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III. — Trial  on  Affidavit. 

Note. — The  following-  Rules  25  to  30  are  incorporated  by  Rule  5,  ante,  p.  11,  [0.  XXXVIII. 

and  are  consequently  set  out,  but  in  practice  they  only  apply  to  the  proceedings  Ex.  25 — 30  ] 

in  the  Chancery  Division,  and  have  no  application  to  the  procedure  on  the  Crown    

side. 


25.  "Within  fourteen  days  after  a  consent  for  taking  evidence  by  affidavit 
as  between  the  parties  has  been  given,  or  within  such  time  as  the  parties  may 
agree  upon,  or  the  Court  or  a  Judge  may  allow,  the  plaintiff  shall  file  his 
affidavits  and  deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

26.  The  defendant,  within  fourteen  days  after  delivery  of  such  list,  or 
within  such  time  as  the  parties  may  agree  upon,  or  the  Court  or  a  Judge  may 
allow,  shall  file  his  affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof. 

27.  Within  seven  days  after  the  expiration  of  the  last-mentioned  fourteen 
days,  or  such  other  time  as  aforesaid,  the  plaintiff  shall  file  his  affidavits  in 
reply,  which  affidavits  shall  be  confined  to  matters  strictly  in  reply,  and  shall 
deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

28.  When  the  evidence  is  taken  by  affidavit,  any  party  desiring  to  cross- 
examine  a  deponent  who  has  made  an  affidavit  filed  on  behalf  of  the  opposite 
party  may  serve  upon  the  party  by  whom  such  affidavit  has  been  filed  a  notice 
in  writing,  requiring  the  production  of  the  deponent  for  cross-examination  at 
the  trial,  such  notice  to  be  served  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for  filing  affidavits  in 
reply,  or  within  such  time  as  in  any  case  the  Court  or  a  Judge  may  specially 
appoint;  and  unless  such  deponent  is  produced  accordingly,  his  affidavit 
shall  not  be  used  as  evidence  unless  by  the  special  leave  of  the  Court  or  a 
Judge.  The  party  producing  such  deponent  for  cross-examination  shall  not 
be  entitled  to  demand  the  expenses  thereof  in  the  first  instance  from  the 
party  requiring  such  production. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in  the  last  preceding 
Rule  is  given  shall  be  entitled  to  compel  the  attendance  of  the  deponent  for 
cross-examination  in  the  same  way  as  he  might  compel  the  attendance  of  a 
witness  to  be  examined. 

30.  When  the  evidence  under  this  Order  is  taken  by  affidavit,  such 
evidence  shall  be  printed,  and  the  notice  of  trial  shall  be  given  at  the  same 
time  after  the  close  of  the  evidence  as  in  other  cases  is  by  these  Rules 
provided  after  the  close  of  the  pleadings  :  provided  that  other  affidavits  may 
be  printed  if  all  the  parties  interested  consent  thereto,  or  the  Court  or  a 
Judge  so  order ;  provided  also  that  this  Rule  shall  not  apply  in  the  Probate, 
Divorce  and  Admiralty  Division  to  default  actions  in  rem,  or  references  in 
actions,  or  actions  for  the  limitation  of  liability,  unless  the  Court  or  a  Judge 
shall  otherwise  order. 


Plaintiff's 
affidavits. 


Defendant's 

affidavits. 


Affidavits  in 
reply. 


Cross-exami- 
nation of 
deponent. 


Compelling 
attendance 
for  cross- 
examination. 

Printing  of 
evidence  and 
notice  of  trial. 


Order  XLII.  (>) 
I. — Execution. 

1.  Where  any  person  is  by  any  judgment  or  order  directed  to  pay  any      |~  0.  XLII. 
money,  or  to  deliver  up  or  transfer  any  property  real  or  personal  to  another,       Kr.  1,2] 
it  shall  not  be  necessary  to  make  any  demand  thereof,  but  the  person  so  —         -      — 
directed  shall  be  bound  to  obey  such 'judgment  or  order  upon  being  duly  n^^a^° 
served  with  the  same  without  demand. 

2.  Where  any  person  who   has   obtained   any  judgment   or   order  upon  Nbn-  perform  - 
condition   does  not  perform   or  comply  with  such  condition,  he  shall  be  ance  of  con- 
dition. 

(*)  Applied  to  all  proceedings,  as  far  as  applicable,  by  Rule  207,  ante,  p.  302. 
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Judgment  for 
recovery  of 
money. 

For  payment 
into  Court. 

Recovery  of 
land. 

Recovery  of 
other  pro- 
perty. 


Attachment  or 
committal. 

Meaning  of 
' '  writ  of 
execution." 


Judgment  on 
performance 
of  condition. 


Against  a 
firm. 

Production 
of  judgment 
or  order  on 
issuing  execu- 
tion. 

Praecipe  for 
writ  of  execu- 
tion. 


Indorsement 
of  name  and 
address  of 
solicitor, 
agent  or 


considered  to  have  waived  or  abandoned  such  judgment  or  order  so  far  as  the 
same  is  beneficial  to  himself,  and  any  other  person  interested  in  the  matter 
may  on  breach  or  non-performance  of  the  condition  take  either  such  pro- 
ceedings as  the  judgment  or  order  may  in  such  case  warrant  or  such  pro- 
ceedings as  might  liavi'  been  taken  ii  no  such  judgment  or  order  had  been 
made,  unless  the  Court  or  a  Judge  shall  otherwise  direct. 

.'5.  A  judgment  for  the  recovery  by  or  payment  to  any  person  of  money 
may  be  enforced  by  any  of  the  modes  by  which  a  judgment  or  decree  for  tho 
payment  of  money  of  any  Court  whose  jurisdiction  is  transferred  by  the 
principal  Act  might  have  been  enforced  at  the  time  of  the  passing  thereof. 

4.  A  judgment  for  the  payment  of  money  into  Court  may  be  enforced  by 
writ  of  sequestration,  or  in  cases  in  which  attachment  is  authorized  by  law 
by  attachment. 

5.  A  judgment  for  the  recovery  or  for  the  delivery  of  the  possession  of  land 
may  be  enforced  by  writ  of  possession. 

6.  A  judgment  for  the  recovery  of  any  property  other  than  land  or  money 
may  be  enforced  : 

(a)  By  writ  for  delivery  of  the  property  ; 

(b)  By  writ  of  attachment ; 

(c)  By  writ  of  sequestration. 

7.  A  judgment  requiring  any  person  to  do  any  act  other  than  the  payment 
of  money,  or  to  abstain  from  doing  anything,  may  be  enforced  by  writ  of 
attachment,  or  by  committal. 

8.  In  these  Bules  the  term  "writ  of  execution"  shall  include  writs  of 
fieri  facias,  capias,  elegit,  sequestration,  and  attachment,  and  all  subsequent 
writs  that  may  issue  for  giving  effect  thereto.  And  the  term  "  issuing 
execution  against  any  party  "  shall  mean  the  issuing  of  any  such  process 
against  his  person  or  property  as  under  the  preceding  Rules  of  this  Order 
shall  be  applicable  to  the  case. 

9.  Where  a  judgment  or  order  is  to  the  effect  that  any  party  is  entitled  to 
any  relief  subject  to  or  upon  the  fulfilment  of  any  condition  or  contingency, 
the  party  so  entitled  may,  upon  the  fulfilment  of  the  condition  or  contingency, 
and  demand  made  upon  the  party  against  whom  he  is  entitled  to  relief,  apply 
to  the  Court  or  a  Judge  for  leave  to  issue  execution  against  such  party. 
And  the  Court  or  Judge  may,  if  satisfied  that  the  right  to  relief  has  arisen 
according  to  the  terms  of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question  necessary  for  the 
determination  of  the  rights  of  the  parties  be  tried  in  any  of  the  ways  in  which 
questions  arising  in  an  action  may  be  tried. 

10.  [Bepealed  by  Ord.  XL VIII a.  and  Ord.  XLVIII «.,  r.  8,  substituted; 
see  infra,  p.  475.] 

1 1 .  No  writ  of  execution  shall  be  issued  without  the  production  to  the 
officer  by  whom  the  same  should  be  issued  of  the  judgment  or  order  upon 
which  the  writ  of  execution  is  to  issue,  or  an  office  copy  thereof,  showing  the 
date  of  entry.  And  the  officer  shall  be  satisfied  that  the  proper  time  has 
elapsed  to  entitle  the  creditor  to  execution. 

12.  No  writ  of  execution  shall  be  issued  without  the  party  issuing  it,  or 
his  solicitor,  filing  a  praecipe  for  that  purpose.  The  praecipe  shall  contain 
the  title  of  the  action,'  the  reference  to  the  record,  the  date  of  the  judgment, 
and  of  the  order,  if  any,  directing  the  execution  to  be  issued,  the  names  of 
the  parties  against  whom,  or  of  the  firm  against  whose  goods,  the  execution 
is  to  be  issued  ;  and  shall  be  signed  by  or  on  behalf  of  the  solicitor  of  the 
party  issuing  it,  or  by  the  party  issuing  it,  if  he  do  so  in  person.  The  forms 
in  Appendix  G.  shall  be  used,  with  such  variations  as  circumstances  may 
require. 

13.  Every  writ  of  execution  shall  be  indorsed  with  the  name  and  place  of 
abode  or  office  of  business  of  the  solicitor  actually  suing  out  the  same,  and 
when  the  solicitor  actually  suing  out  the  writ  shall  sue  out  the  same  as  agent 
for  another  solicitor,  the  name  and  place  of  abode  of  such  other  solicitor  shall 
also  be  indorsed  upon  the  writ ;  and  in  case  no  solicitor  shall  be  employed  to 
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issue  the  writ,  then  it  shall  be  indorsed  with  a  memorandum  expressing  that      r  o.  XLII. 

the  same  has  been  sued  out  by  the  plaintiff  or  defendant  in  person,  as  the  case  Rr.  13—22  ] 

may  be,   mentioning  the   city,  town,   or  parish,  and  also  the  name  of  the  - 

hamlet,  street,  and  number  of  the  house  of  such  plaintiff's  or  defendant's  party  issuing 

residence,  if  any  such  there  be.  writ. 

14.  Every  writ  of  execution  shall  bear  date  of  the  day  on  which  it  is  issued.  Teste  of  writs 
The  forms  in  Appendix  H.  shall  be  used,  with  such  variations  as  circum-  0f  execution, 
stances  may  require. 

Special  Forms  are  provided  for  the  Crown  side  by  the  Crown  Office  Rules. 
See  Forms  Nos.  138  to  150,  post,  pp.  555 — 561. 

15.  In  every  case  of  execution  the  party  entitled  to  execution  may  levy  Poundage  and 
the  poundage,  fees,    and  expenses   of   execution,  over  and  above  the  sum  expenses, 
recovered. 

16.  Every  writ  of  execution  for  the  recovery  of  money  shall  be  indorsed  Interest, 
with  a  direction  to  the  sheriff,  or  other  officer  or  person  to  whom  the  writ  is 
directed,  to  levy  the  money  really  due  and  payable  and  sought  to  be  recovered 

under  the  judgment  or  order,  stating  the  amount,  and  also  to  levy  interest 
thereon,  if  sought  to  be  recovered,  at  the  rate  of  41.  per  cent,  per  annum 
from  the  time  when  the  judgment  or  order  was  entered  or  made,  provided 
that  in  cases  where  there  is  an  agreement  between  the  parties  that  more  than 
4/.  per  cent,  interest  shall  be  secured  by  the  judgment  or  order,  then  the 
indorsement  may  be  accordingly  to  levy  the  amount  of  interest  so  agreed. 

17.  Every  person  to  whom  any  sum  of  money  or  any  costs  shall  be  payable  Fi.  fa.  and 
under  a  judgment  or  order  shall,  so  soon  as  the  money  or  costs  shall  be  pay-  elegit, 
able,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri_  facias  or  one  or 

more  writ  or  writs  of  elegit  to  enforce  payment  thereof,  subject  nevertheless 
as  follows : 

(a)  If  the  judgment  or  order  is  for  payment  within  a  period  therein 

mentioned,  no  such  writ  as  aforesaid  shall  be  issued  until  after 
the  expiration  of  such  period  ; 

(b)  The  Court  or  a  Judge  may,  at  or  after  the  time  of  giving  judgment 

or  making  an  order,  stay  execution  until  such  time  as  they  or  he 
shall  think  fit. 

18.  Upon  any  judgment  or  order  for  the  recovery  or  payment  of  a  sum  of  Separate  writs 
money  and  costs,  there  may  be,  at  the  election  of  the  party  entitled  thereto,  for  money  and 
either  one  writ  or  separate  writs  of  execution  for  the  recovery  of  the  sum  costs- 

and  for  the  recovery  of  the  costs,  but  a  second  writ  shall  only  be  for  costs 
and  shall  be  issued  not  less  than  eight  days  after  the  first  writ. 

19.  A  party  who  has  obtained  judgment  or  an  order,  not  being  a  judg-  Time  for  issu- 
ment  for  payment  of  money  or  costs,  or  for  the  recovery  of  land,  may  issue  ing  execution 
execution  in  fourteen  days,  unless  the  Court  or  a  Judge  shall  order  execution  m  cases  not 
to  issue  at  an  earlier  or  later  date  with  or  without  terms.  Y1 j  m„ 

20.  A  writ  of  execution  if  unexecuted  shall  remain  in  force  for  one  year         e    '■ 
only  from  its  issue,  unless  renewed  in  the  manner  hereinafter  provided  ;  but  Renewal  of 
such  writ  may,  at  any  time  before  its  expiration,  by  leave  of  the  Court  or  a  wnts  of  exe- 
Judge,  be  renewed  by  the  party  issuing  it  for  one  year  from  the  date  of  such  oution. 
renewal,  and  so  on  from  time  to  time  during  the  continuance  of  the  renewed 

writ,  either  by  being  marked  with  a  seal  of  the  Court  bearing  the  date  of  the 
day,  month,  and  year  of  such  renewal,  or  by  such  party  giving  a  written 
notice  of  renewal  to  the  sheriff,  signed  by  the  party  or  his  solicitor,  and 
bearing  the  like  seal  of  the  Court;  and  a  writ  of  execution  so  renewed  shall 
have  effect,  and  be  entitled  to  priority,  according  to  the  time  of  the  original 
delivery  thereof. 

21.  The  production  of  a  writ  of  execution,  or  of  the  notice  renewing  the  Evidence  of 
same,  purporting  to  be  marked  with  such  seal  as  in  the  last  preceding  Rule  renewal, 
mentioned,   showing  the   same  to  have  been  renewed,    shall  be  sufficient 
evidence  of  its  having  been  so  renewed. 

22.  As  between  the  original  parties  to  a  judgment  or  order,  execution  may  Execution 
issue  at  any  time  within  six  years  from  the  recovery  of  the  judgment  or  the  within  six 
date  of  the  order.  years- 
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[  0.  XLII. 
Hr.  23-31  ] 

When  leave 

to  issue  is 
necessary. 


Orders 
enforceable 
as  judgments. 

Commitment 
under  Debtors 
Act. 

Execution 
for  or  against 
person  not  a 
party. 


Stay  of  execu- 
tion or  other 
relief. 


Saving  of 
rights. 

Order  of 
issuing  writs. 

Performance 

of  act  by 

party 

obtaining 

mandamus, 

&c. 


Disobedience 
by  corpora- 
tion. 


28.   In  the  following  cases,  viz.  : 

(a)  "Where  six  years  have  elapsed  since  the  judgment  or  date  of  the  order, 

or  any  change  has  taken  place  by  death  or  otherwise  in  the  parties 
entitled  or  liable  to  execution; 

(b)  Whero  a  husband  is  entitled  or  liable  to  execution  upon  a  judgment 

or  order  for  or  against  a  wife  ; 

(c)  Where  a  party  is  entitled  to  execution  upon  a  judgment  of  assets  in 

futuro  ; 

(d)  Where  a  party  is  entitled  to  execution   against  any  of  the  share- 

holders of  a  joint  stock  company  upon  a  judgment  recorded 
against  such  company,  or  against  a  public  officer  or  other  person 
representing  such  company  ; 
the  party  alleging  himself  to  be  entitled  to  execution  may  apply  to  the 
( 'ourt  or  a  Judge  for  leave  to  issue  execution  accordingly.  And  such  Court 
or  Judge  may,  if  satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
c|iiestion  necessary  to  determine  the  rights  of  the  parties  shall  be  tried  in  any 
of  the  ways  in  which  any  question  in  an  action  may  be  tried.  And  in  either 
case  such  Court  or  Judge  may  impose  such  terms  as  to  costs  or  otherwise  as 
shall  be  just. 

24.  Every  order  of  the  Court  or  a  Judge  in  any  cause  or  matter  may  be 
enforced  against  all  persons  bound  thereby  in  the  same  manner  as  a  judg- 
ment to  the  same  effect. 

25.  An  order  of  commitment  under  the  Debtors  Act,  1869,  shall  bear  date 
on  the  day  on  which  such  order  was  made,  and  shall  continue  in  force  for 
one  year  from  such  date  and  no  longer ;  but  it  may  be  renewed  in  the 
manner  provided  for  waits  of  execution  by  Eule  20  of  this  Order. 

26.  Any  person  not  being  a  party  to  a  cause  or  matter,  who  obtains  any 
order,  or  iu  whose  favour  any  order  is  made,  shall  be  entitled  to  enforce 
obedience  to  such  order  by  the  same  process  as  if  he  were  a  party  to  such 
cause  or  matter ;  and  any  person  not  being  a  party  to  a  cause  or  matter, 
against  whom  obedience  to  any  judgment  or  order  may  be  enforced,  shall  be 
liable  to  the  same  process  for  enforcing  obedience  to  such  judgment  or  order 
as  if  he  were  a  party  to  such  cause  or  matter. 

27.  No  proceeding  by  audita  querela  shall  hereafter  be  used;  but  any 
party  against  whom  judgment  has  been  given  may  apply  to  the  Court  or  a 
Judge  for  a  stay  of  execution  or  other  relief  against  such  judgment,  upon 
the  ground  of  facts  which  have  arisen  too  late  to  be  pleaded ;  and  the  Court 
or  Judge  may  give  such  relief  and  upon  such  terms  as  may  be  just. 

28.  Nothing  in  this  Order  shall  take  away  or  curtail  any  right  heretofore 
existing  to  enforce  or  give  effect  to  any  judgment  or  order  in  any  manner  or 
against  any  person  or  property  whatsoever. 

29.  Nothing  in  this  Order  shall  affect  the  order  in  which  writs  of  execution 
may  be  issued. 

30.  If  a  mandamus,  granted  in  an  action  or  otherwise,  or  a  mandatory 
order,  injunction,  or  judgment  for  the  specific  performance  of  any  contract 
be  not  complied  with,  the  Court  or  a  Judge,  besides  or  instead  of  proceedings 
against  the  disobedient. party  for  contempt,  may  direct  that  the  act  required 
to  be  done  maybe  done  so  far  as  practicable  by  the  party  by  whom  the 
i  i  Igment  or  order  has  been  obtained,  or  some  other  person  appointed  by  the 
» 'ourt  or  Judge,  at  the  cost  of  the  disobedient  party,  and  upon  the  act  being 
done,  the  expenses  incurred  may  be  ascertained  in  such  manner  as  the  Court 
or  a  Judge  may  direct,  and  execution  may  issue  for  the  amount  so  ascer- 
tained, and  costs. 

31 .  Any  judgment  or  order  against  a  corporation  wilfully  disobeyed  may, 
by  leave  of  the  Court  or  a  Judge,  be  enforced  by  sequestration  against  the 
corporate  property,  or  by  attachment  against  the  directors  or  other  officers 
thereof,  or  by  writ  of  sequestration  against  their  property. 
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3lA.  An  award  may,  with  the  leave  of  the  Court  or  a  Judge,  and  on  such       [~  0.  XLII. 
terms  as  may  be  just,  be  enforced  at  any  time,  though  the  time  for  moving  Rr.  31a— 34  ] 
to  set  it  aside  has  not  elapsed.  

R.  S.  C,  December,  1889,  r.  7. 

II. — Discovery  in  Aid  of  Execution. 

32.  "When  a  judgment  or  order  is  for  the  recovery  or  payment  of  money,  Examination 
the  party  entitled  to  enforce  it  may  apply  to  the  Court  or  a  Judge  for  an  of  judgment 
order  that  the  debtor  liable  under  such  judgment  or  order,  or  in  the  case  of  debtor. 

a  corporation  that  any  officer  thereof,  be  orally  examined,  as  to  whether  any 
and  what  debts  are  owing  to  the  debtor,  and  whether  the  debtor  has  any  and 
what  other  property  and  means  of  satisfying  the  judgment  or  order,  before  a 
Judge  or  an  officer  of  the  Court  as  the  Court  or  Judge  shall  appoint;  and  the 
Court  or  Judge  may  make  an  order  for  the  attendance  and  the  examination 
of  such  debtor,  or  of  any  other  person,  and  for  the  production  of  any  books 
or  documents. 

33.  In  case  of   any  judgment  or   order  other   than  for  the  recovery  or  Enforcement 
payment  of  money,  if  any  difficulty  shall  arise  in  or  about  the  execution  or  °f  judgment 
enforcement  thereof,  any  party  interested  may  apply  to  the  Court  or  a  Judge,   otner  than 
and  the  Court  or  Judge  may  make  such  order  thereon  for  the  attendance  and         money, 
examination  of  any  party  or  otherwise  as  may  be  just. 

33a.  Impounded  documents  while  in  the  custody  of  the  Court  are  not  to  Impounded 
be  parted  with ;  and  are  not  to  be  inspected,  except  on  a  written  order  signed  documents, 
by  the  Judge  on  whose  order  they  were  impounded,  and  by  the  president  of 
the  division  in  which  they  are  impounded ;  or  in  case  of  documents 
impounded  on  the  order  of  the  Court  of  Appeal  by  an  order  of  that  Court. 
Such  documents  shall  not  be  delivered  out  of  the  custody  of  the  Court  except 
upon  an  order  made  on  motion  in  open  Court.  Provided  that  impounded 
documents  in  the  custody  of  the  Court  shall,  upon  the  request  in  writing  of 
the  law  officers  of  the  Crown,  or  either  of  them,  or  of  the  Director  of  Public 
Prosecutions  representing  the  Crown,  be  given  into  the  custody  of  such  law 
officers,  or  of  the  Director  of  Public  Prosecutions. 

R.  S.  C,  June,  1891,  r.  1,  as  amended  bv  R.  S.  C,  17  June,  1892,  and  by 
R.  S.  C,  March,  1896,  r.  1. 

"While  the  documents  are  in  the  custody  of  the  Court,  they  should  not  leave 
its  custody.     {Re  A  Solicitor,  65  L.  T.  584.) 

34.  The  costs  of  any  application  under  the  last  two  preceding  Eules,  or  Costs  under 
either  of  them,  and  of  any  proceedings  arising  from  or  incidental  thereto,   Rr.  32  and  o'J. 
shall  be  in  the  discretion  of  the  Court  or  a  Judge,  or  in  the  discretion  of  such 

officer  as  in  Eule  32  mentioned,  if  the  Court  or  a  Judge  shall  so  direct. 


Order  XLVIIIa. 
Execution  against  a  Firm. 


8.  Where  a  judgment  or  order  is  against  a  firm,  execution  may  issue  :  [  0.  XLVIIIa. 

(a)  Against  any  property  of  the  partnership  within  the  j urisdiction  ;  E.  8  ] 

(b)  Against  any   person  who  has  appeared  in  his  own  name  under   ~  ~ 

Rule  (5)  or  (6),  or  who  has  admitted  on  the  pleadings  that  he  is,  or  Execution  of 
who  has  been  adjudged  to  be  a  partner  ;  ^  rm^n 

(c)  Against  any  person  who  has  been  individually  served,  as  a  partner,     ° 

with  the  writ  of  summons,  and  has  failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order  claims  to  be  entitled  to 
issue  execution  against  any  other  person  as  being  a  member  of  the  firm,  he 
may  apply  to  the  Court  or  a  Judge  for  leave  so  to  do  ;  and  the  Court  or 
Judge  may  give  such  leave  if  the  liability  be  not  disputed,  or  if  such  liability 
be  disputed  may  order  that  the  liability  of  such  person  be  tried  and  deter- 
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[  0.  XLVIIIa.  mined  in  any  manner  in  which  any  issue  or  question  in  an  action  may  bo 
r.  8  j  tried  and  determined.  But,  excepl  as  againsl  any  property  of  the  partner- 
ship, a  judgment  against  a  firm  shall  not  render  liable,  release,  or  otherwise 
affect  any  member  thereof  who  was  out  of  the  jurisdiction  when  the -writ 
was  issued,  and  who  has  no1  appeared  to  the  writ  unless  he  has  been  made 
a  party  to  the  action  under  Ord.  XL,  or  has  been  served  within  the  jurisdic- 
tion after  the  writ  in  the  action  was  issued. 

Same  as  R.  S.  C,  1883,  Ord.  XLII.  r.  10,  with  the  addition  of  the  last  clause. 
Applit  '1  as  Ear  as  applicable  to  all  proceedings  on  the  ( Irown  side  by  Hide  207. 
See  ante,  p.  302. 


[  0.  LII. 
Br.  1—8  ] 

Motions. 
Abolition  of 

rules  nisi. 


Notice  of 
motion. 


Grounds  to 
be  stated  in 
certain  cases. 


Length  of 
notice  of 
motion. 


AVhen  notice 
not  served  on 
all  parties 
•who  ought  to 
have  had 
notice. 

Adjournment 
of  motion. 

Service  on 
defendant 


Order  LII.(') 
Motions  and  other  Applications. 

1.  Where  by  these  Rules  any  application  is  authorized  to  be  made  to  the 
Court  or  a  Judge,  such  application,  if  made  to  a  Divisional  Court  or  to  a 
Judge  in  Court,  shall  be  made  by  motion. 

2.  No  motion  or  application  for  a  rule  nisi  or  order  to  show  cause  shall 
hereafter  be  made  in  any  action,  or  (a)  to  set  aside,  remit,  or  enforce  an 
award,  or  (b)  for  attachment,  or  (c)  to  answer  the  matters  in  an  affidavit,  or 
(d)  to  strike  off  the  rolls,  or  (e)  against  a  sheriff  to  pay  money  levied  under 
an  execution. 

3.  Except  where  according  to  the  practice  existing  at  the  time  of  the 
passing  of  the  principal  Act  any  order  or  rule  might  be  made  absolute 
ex  parte  in  the  first  instance,  and  except  where  notwithstanding  Rule  2  a 
motion  or  application  may  be  made  for  an  order  to  show  cause  only,  no 
motion  shall  be  made  without  previous  notice  to  the  parties  affected  thereby. 
But  the  Court  or  a  Judge,  if  satisfied  that  the  delay  caused  by  proceeding  in 
the  ordinary  way  would  or  might  entail  irreparable  or  serious  mischief,  may 
make  any  order  ex  parte  upon  such  terms  as  to  costs  or  otherwise,_  and 
subject  to  such  undertaking,  if  any,  as  the  Court  or  Judge  may  think  just ; 
and  any  party  affected  by  such  order  may  move  to  set  it  aside. 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award,  or 
for  attachment,  or  to  strike  off  the  rolls,  shall  state  in  general  terms  the 
grounds  of  the  application  ;  and,  where  any  such  motion  is  founded  on 
evidence  by  affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shall  be 
served  with  the  notice  of  motion. 

5.  Unless  the  Court  or  a  Judge  give  special  leave  to  the  contrary  there 
must  be  at  least  two  clear  days  between  the  service  of  a  notice  of  motion 
and  the  day  named  in  the  notice  for  hearing  the  motion :  provided  that 
in  applications  to  answer  the  matters  in  an  affidavit  or  to  strike  off  the 
rolls,  the  notice  of  motion  shall  be  served  on  the  parties  not  less  than  ten 
clear  days  before  the  time  fixed  by  the  notice  for  making  the  motion. 

6.  If  on  the  hearing  of  a  motion  or  other  application  the  Court  or  a  Judge 
shall  be  of  opinion  that  any  person  to  whom  notice  has  not  been  given 
ought  to  have  or  to  have  had  such  notice,  the  Court  or  Judge  may  either 
dismiss  the  motion  or  application,  or  adjourn  the  hearing  thereof,  in  order 
that  such  notice  may  be  given,  upon  such  terms,  if  any,  as  the  Court  or 
Judge  may  think  fit  to  impose. 

7.  The  hearing  of  any  motion  or  application  may  from  time  to  time  be 
adjourned  upon  such  terms,  if  any,  as  the  Court  or  Judge  shall  think  fit. 

8.  The  plaintiff  shall,  without  any  special  leave,  be  at  liberty  to  serve 
any  notice  of  motion  or  other  notice  or  any  petition  or  summons  upon  any 

(')  Applied,  except  aa  regards  attachment,  as  far  as  is  applicable  by  Rule  232, 
ante,  p.  338. 
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defendant,  who  having  heen  duly  .served  with  a  writ  of  summons  to  appear,  [  o.  LII. 

has  not  appeared  within  the  time  limited  for  that  purpose.  Rr.  8  —  25  ] 
9.  The  plaintiff  may,  hy  leave  of  the  Court  or  a  Judge  to  be  obtained 


ex  parte,  serve  any  notice  of  motion  upon  any  defendant  along  with  the  wno  has  not 
writ  of  summons,  or  at  any  time  after  service  of  the  writ  of  summons  and  appeared, 
before  the  time  limited  for  the  appearance  of  such  defendant.  Service  with 

10.  Applies  to  Admiralty  art  ions  only.  writ  °f 

11.  No  order  shall  issue  for  the  return  of  any  writ,  or  to  bring  in  the  summons- 
body  of  a  person  ordered  to  be  attached  or  committed ;  but  a  notice  from  No  order  to 
the  person  issuing  the  writ  or  obtaining  the  order  for  attachment  or  com-   return  writ  or 
mittal  (if  not  represented  by  a  solicitor),  or  by  his  solicitor,  calling  upon  the  *°  bring  m 
sheriff  to  return  such  writ  or  to  bring  in  the  body  within  a  given  time,  if  not     °  ?' 
complied  with,  shall  entitle  such  person  to  apply  for  an  order  for  the  com- 
mittal of  such  sheriff. 

12.  When  any  sheriff  shall,  before  going  out  of  office,  arrest  any  defendant,  Sheriff  going 
and  render  return  of  cepi  corpus,  he  may  be  called  upon  by  a  notice,  as  out  of  office, 
provided  by  the  last  preceding  Rule,  to  bring  in  the  body  within  the  time 

allowed  by  law,  although  he  may  be  out  of  office  before  such  notice  is  given. 

13.  Every  order,  if  and  when  drawn  up,  shall  be  dated  the  day  of  the  Date  of  order, 
week,  month,  and  year,  on  which  the  same  was  made,  unless  the  Court  or 

a  Judge  shall  otherwise  direct,  and  shall  take  effect  accordingly. 

14.  Where  an  order  has  been  made  not  embodying  any  special  terms,  nor  Order  not 
including  any  special  directions,  but  simply  enlarging  time  for  taking  any  embodying 
])roceeding  or  doing  any  act  or  giving  leave  (a)  for  the  issue  of  any  writ  special  terms 
other  than  a  writ  of  attachment,   (b)  for  the  amendment  of  any  writ  or  "_     not  "e 
pleadings,  (c)  for  the  filing  of  any  document,  or  (d)  for  any  act  to  be  done     rawn  UP- 
by  any  officer  of  the  Court  other  than  a  solicitor,  it  shall  not  be  necessary  to 

draw  up  such  order  unless  the  Court  or  a  Judge  shall  otherwise  direct ; 
but  the  production  of  a  note  or  memorandum  of  such  order,  signed  by  a  Judge, 
Registrar,  Master,  Chief  Clerk,  or  District  Registrar,  shall  be  sufficient 
authority  for  such  enlargement  of  time,  issue,  amendment,  filing,  or  other  act. 
A  direction  that  the  costs  of  such  order  shall  be  costs  in  any  cause  or  matter 
shall  not  be  deemed  a  special  direction  within  the  meaning  of  this  Rule.  The 
solicitor  of  the  person  on  whose  application  such  order  is  made,  shall  forth- 
with give  notice  in  writing  thereof  to  such  person  (if  any)  as  would,  if  this 
Rule  had  not  been  made,  have  been  required  to  be  served  with  such  order. 

Hides  15  to  18  apply  exclusively  to  Chancery  and  Rule  23  to  Admiralty  proceedings 
and  have  no  application  on  the  Crown  side.  Rules  19—22  u  ere  repealed  by  R.  S.  C. 
(Trustee  Act),  1893,  r.  0. 

24.  If  upon  an  application  under  section  13  of  the  Solicitors  Act,  1888,  Application 
to  strike  the  name  of  a  solicitor  off  the  roll  of  solicitors,  or  to  require  a  for  costs  by- 
solicitor  to  answer  ihe  allegations  contained  in  an  affidavit,  the  committee  solicitor 
appointed  under  that  Act  shall  find  and  report  that  the  solicitor  has  not  acquitted  of 
been  guilty  of  professional  misconduct,  the  solicitor  may  at  any  time  within  Pj? oresMonal 
three  calendar  months  after  the  date  of  the  report  apply  by  summons  to  miscon  UL  • 
a  Judge  in  Chambers  for  an  order  for  payment  to  him  by  the  applicant  of 

the  cost  of  and  occasioned  by  the  application  to  the  committee  and  of  the 
summons,  and  the  Judge  shall  make  such  order  thereon  as  he  shall  think 
just,  and  such  order  shall  be  final  and  without  appeal. 

R.  S.  C,  Oct.  1899,  r.  2. 

The  application  is  made  by  a  Judge's  summons,  issued  at  the  Summons  and 
Order  Department,  Central  Office.     Fee  3s. 

25.  Where  the  relationship  of  solicitor  and  client  exists,  or  has  existed,   Account  by 
a  summons  may  be  issued  by  the  client  or  his  representatives  for  the  solicitor, 
delivery  of  a  cash  account,  or  the  payment  of  moneys,  or  the  delivery  of 
securities,  and  the  Court  or  a  Judge  may  from  time   to  time  order  the 
respondent  to  deliver  to  the  applicant  a  list  of  the  moneys  or  securities  which 

he  has  in  his  custody  or  control  on  behalf  of  the  applicant,  or  to  bring  into 
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[  0.  LII. 
Kr.  25,  26  1 


Interim 
certificate. 


Court  tho  whole,  or  any  pari  of  the  same,  within  Buch  time  as  the  Court  or 
a  Judge  may  order.     In  the  evenl  of  the  respondent  alleging  thai  he  has  a 

claim  for  costs,  the  Court  or  a  Judge  may  make  such  provision  for  the 
paymenl  or  security  thereof  or  the  protection  of  the  respondent's  lien  (if  any) 
as  the  Court  or  Judge  may  think  fit. 

R.  S.  C,  July,  1901,  r.  5. 
26.  It,  during  the  taxation  of  any  "hill  of  costs  or  tho  taking  of  any 
account  between  solicitor  and  client,  it  shall  appear  to  the  Taxing  Master 
that  there  must  in  any  event  lie  moneys  due  from  the  solicitor  to  the  client, 
the  Taxing  Master  may  from  time  to  time  make  an  interim  certificate  as  to 
the  amount  so  payable  by  the  solicitor.  Upon  the  filing  of  such  certificate 
the  Court  or  a  Judge  may  order  the  moneys  so  certified  to  be  forthwith  paid 
to  the  client  or  brought  into  Court. 

R.  S.  C,  July,  1901,  r.  6. 


Order  LVII.  (') 
Interpleader. 

f  0.  LVII.  1-  lielief  by  way  of  interpleader  may  be  granted, — ■ 

Kr.  1-5  ]  (a)  Where  the  person  seeking  relief  (in  this  Order  called  the  applicant) 

is  under  liability  for  any  debt,  money,  goods,  or  chattels,  for  or  in 

Relief  by  respect  of  which  he  is,  or  expects  to  be,  sued  by  two  or  more 

interpleader.  parties  (in  this  Order  called  the  claimants)  making  adverse  claims 

thereto  : 

See  J.  A.  187:5,  s.  24  (4),  and  Rule  208,  ante,  p.  302. 

Interpleader  now  depends  upon  the  provisions  of  this  Order.     See  Ex  parte 
Mersey  Docks  and  Harbour  Board,  (1899)  1  Q.  B.  p.  551. 

(b)  Where  the  applicant  is  a  sheriff  or  other  officer  charged  with  the 
execution  of  process  by  or  under  the  authority  of  the  High 
Court,  and  claim  is  made  to  any  money,  goods,  or  chattels  taken 
or  intended  to  be  taken  in  execution  under  any  process,  or  to  the 
proceeds  or  value  of  any  such  goods  or  chattels  by  any  person 
other  than  the  person  against  whom  tho  process  issued. 
Matters  to  be  2.  The  applicant  must  satisfy  the  Court  or  a  Judge  by  affidavit  or 
proved  by  otherwise, — 

applicant.  (a)  That  the   applicant   claims    no   interest   in  the   subject-matter  in 

dispute,  other  than  for  charges  or  costs ;  and 

(b)  That  the  applicant  does  not  collude  with  any  of  the  claimants  ;  and 

(c)  That  the  applicant,  except  where  he  is  a  sheriff   or   other   officer 

charged  with  the  execution  of  process  by  or  under  the  authority 

of  the  High  Court  who  has  seized  goods  and  who  has  withdrawn 

from  possession  in  consequence  of  the  execution  creditor  admitting 

the  claim  of  the  claimant  under  Rule  16  of  this  Order,  is  willing 

to  pay  or  transfer  the  subject-matter  into  Court  or  to  dispose  of  it 

as  the  Court  or  a  Judge  may  direct. 

R.  S.  C,  1896,  r.  2. 

Adverse  titles       3.  The  applicant  shall  not  be  disentitled  to  relief  by  reason  only  that  the 

of  claimants,     titles  of  the  claimants  have  not  a  common  origin,  but  are  adverse  to  and 

independent  of  one  another. 
When  appli-         4.  Where  the  applicant  is  a  defendant,  application  for  relief  may  be  made 
cation  to  be       at  any  time  after  service  of  the  writ  of  summons. 

made.  5.  The  applicant  may  take  out  a  summons  calling  on  the  claimants  to 

appear  and  state  the  nature  and  particulars  of  their  claims  and  either  to 
maintain  or  relinquish  them. 

Founded  on  1  &  2  Will.  IV.  c.  58,  s.  1. 

(')  Applied  to  any  case  on  Crown  side  in  which  a  proceeding  by  way  of  inter- 
pleader may  be  proper,  so  far  as  the  nature  of  the  case  will  admit.  Rule  208,  an/< , 
p.  302. 
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6.  If  the  application  is  made  by  a  defendant  in  an  action  the  Court  or  a      [  0.  LVII. 
Judge  may  stay  all  further  proceedings  in  the  action.  Kr.  6— 14  ] 

Taken  from  1  &  2  Will.  IV.  c.  58,  s.  1.  Stay  of 

action. 
T.  If  the  claimants  appear  in  pursuance  of  the  summons,  the  Court  or  a  Order  upon 
Judge  may  order  either  that  any  claimant  be  made  a  defendant  in  any  summons, 
action  already  commenced  in  respect  of  the  subject-matter  in  dispute  in  lieu 
of  or  in  addition  to  the  applicant,  or  that  an  issue  between  the  claimants  be 
stated  and  tried,  and  in  the  latter  case  may  direct  which  of  the  claimants  is 
to  be  plaintiff,  and  which  defendant. 

This  Ride  is  taken  from  1  &  2  Will.  IV.  c.  58,  s.  1. 

8.  The  Court  or  a  Judge  may,  with  the  consent  of  both  claimants  or  on  Disposal  of 
the  request  of  any  claimant,  if,  having  regard  to  the  value  of  the  subject-  matters  in 
matter  in  dispute,  it  seems  desirable  so  to  do,  dispose  of  the  merits  of  their  summary 
claims,  and  decide  the  same  in  a  summary  manner  and  on  such  terms  as  manner, 
may  be  just. 

Taken  from  C.  L.  P.  Act,  1860,  s.  14. 

9.  Where  the  question  is  a  question  of  law,  and  the   facts  are  not  in  Questions  of 
dispute,  the   Court  or  a  Judge  may   either   decide  the   question  without  law. 
directing  the  trial  of  an  issue,  or  order  that  a  special  case  be  stated  for  the 

opinion  of  the  Court.  If  a  special  case  is  stated,  Ord.  XXXIV.  shall,  as 
far  as  applicable,  apply  thereto. 

Founded  on  23  &  24  Vict.  c.  126,  ss.  15,  16. 

10.  If  a  claimant,  having  been  duly  served  with  a  summons  calling  on  Failure  of 
him  to  appear  and  maintain,   or  relinquish  his  claim,  does  not  appear  in  claimant  to 
pursuance  of  the  summons,  or,   having  appeared,   neglects   or   refuses   to  appear, 
comply  with  any  order  made  after  his  appearance,  the  Court  or  a  Judge 

may  make  an  order  declaring  him,  and  all  persons  claiming  under  him,  for 
ever  barred  against  the  applicant,  and  persons  claiming  under  him,  but  the 
order  shall  not  affect  the  rights  of  the  claimants  as  between  themselves. 

Founded  on  1  &  2  Will.  IV.  c.  58,  s.  3. 

11.  Except  where  otherwise  provided  by  statute,  the  judgment  in  any  Order  under 
action   or   on   any  issue   ordered   to   be  tried  or  stated  in  an  interpleader  Rule  8,  final, 
proceeding,  and  the  decision  of  the  Court  or  a  Judge  in  a  summary  way,  under 

Rule  S  of  this  Order,  shall  be  final  and  conclusive  against  the  claimants,  and 
all  persons  claiming  under  them,  unless  by  sjjecial  leave  of  the  Court  or 
Judge,  as  the  case  may  be,  or  of  the  Court  of  Appeal. 

12.  When  goods  or  chattels  have  been  seized  in  execution  by  a  sheriff  or   Order  for 
other  officer  charged  with  the  execution  of  process  of  the  High  Court,  and  sale  of  goods 
any  claimant  alleges  that  he  is  entitled,  under  a  bill  of  sale  or  otherwise,  to  seized. 

the  goods  or  chattels  by  way  of  security  for  debt,  the  Court  or  a  Judge  may 
order  the  sale  of  the  whole  or  a  part  thereof,  and  direct  the  application  of  the 
proceeds  of  the  sale  in  such  manner  and  upon  such  terms  as  may  be  just. 

13.  Ords.  XXXI.  and  XXXVI.  shall,  with  the  necessary  modifications,   Application 
apply  to  an  interpleader  issue ;  and  the  Court  or  Judge  who  tries  the  issue  of  Ords.  31, 
may  finally  dispose  of  the  whole  matter  of   the  interpleader  proceedings,    36- 
including  all  costs  not  otherwise  provided  for. 

14.  Where  in  any  interpleader  proceeding  it  is  necessary  or  expedient  to  Title  of  order 
make  one  order  in  several  causes  or  matters  pending  in  several  divisions,  or  in  several 
before  different  Judges  of  the  same  division,  such  order  may  be  made  by  the  causes. 
Court  or  Judge  before  whom  the  interpleader  proceeding  may  be  taken,  and 

shall  be  entitled  in  all  such  causes  or  matters  ;  and  any  such  order  (subject 
to  the  right  of  appeal)  shall  be  binding  on  the  parties  in  all  such  causes  or 
matters. 
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[  0.  LVII. 
Rr.  15—17  ] 

Cost8,  &C. 

Sheriff's 

COSt8. 


Withdrawal 

by  sheriff. 


Costs. 


15.  Tlir  (  Mint  or  a  Judge  may,  in  or  for  the  purposes  of  any  interpleader 
proceedings,  make  all  such  orders  as  to  costs  and  all  other  matters  as  may  be 
jusf  ami  reasonable. 

16.  Where  a  claim  is  made  to  or  in  respect  of  any  goods  or  chattels  taken 
in  execution  under  the  process  of  the  I  lourt  it  shall  he  in  writing,  and  upon 
the  receipt  of  the  claim  the  sheriff  or  his  officer  shall  forthwith  give  notice 
thereof  to  the  execution  creditor  according  to  Porm  28  in  Appendix  15.  or  to 
the  like  effect,  and  the  execution  creditor  shall,  within  four  days  after 
receiving  the  notice,  give  notice  to  the  sheriff  or  his  officer  that  he  admits  or 
disputes  the  claim,  according  to  Form  29  in  Appendix  15.  or  to  the  like  effect. 
If  the  execution  creditor  admits  the  title  of  the  claimant,  and  gives  notice  as 
directed  by  this  rule,  he  shall  only  he  liable  to  such  sheriff  or  officer  for  any 
fees  and  expenses  incurred  prior  to  the  receipt  of  the  notice  admitting  the 
claim. 

E.  S.  C,  1889,  r.  9. 

16a.  "When  the  execution  creditor  has  given  notice  to  the  sheriff  or  his 
officer  that  he  admits  the  claim  of  the  claimant,  the  sheriff  may  thereupon 
withdraw  from  possession  of  the  goods  claimed,  and  may  apply  for  an  order 
protecting  him  from  any  action  in  respect  of  the  said  seizure  and  possession 
of  the  said  goods,  and  the  Judge  or  Master  may  make  any  such  order  as  may 
be  just  and  reasonable  in  respect  of  the  same:  Provided  always,  that  the 
claimant  shall  receive  notice  of  such  intended  application,  and,  if  he  desires 
it,  may  attend  the  hearing  of  the  same,  and  if  he  attend,  the  Judge  or  Master 
may,  in  and  for  the  purposes  of  such  application,  make  all  such  orders  as  to 
costs  as  may  be  just  and  reasonable. 

E.  S.  C,  March,  1896,  r.  3. 

17.  Where  the  execution  creditor  does  not  in  duo  time,  as  directed  by  the 
last  preceding  rule,  admit  or  dispute  the  title  of  the  claimant  to  the  goods  or 
chattels,  and  the  claimant  does  not  withdraw  his  claim  thereto  by  notice  in 
writing  to  the  sheriff  or  his  officer,  the  sheriff  may  apply  for  an  interpleader 
summons  to  be  issued,  and  should  the  claimant  withdraw  his  claim  by  notice 
in  writing  to  the  sheriff  or  his  officer,  or  the  execution  creditor  in  like 
manner  serve  an  admission  of  the  title  of  the  claimant  prior  to  the  return 
day  of  such  summons,  and  at  the  same  time  give  notice  of  such  admission  to 
the  claimant,  the  judge  or  master  may,  in  and  for  the  purposes  of  the  inter- 
pleader proceedings,  make  all  such  orders  as  to  costs,  fees,  charges,  and 
expenses,  as  may  be  just  and  reasonable. 

E.  S.  C,  1889,  r.  10. 


[  0.  LVI1I.  ] 


.1  urisdiction 
of  Court  of 
Appeal. 


Order  LVIII.H 

Appeals  to  the  Court  of  Appeal. 

Under  the  Judicature  Acts,  the  Court  which  reviews  the  decisions  of  the 
Crown  side  of  the  King's  Bench  Division  is  the  Court  of  Appeal.  In  civil 
proceedings  the  appeal 'is  brought  by  way  of  appeal,  as  in  ordinary  civil 
actions  or  proceedings. 

The  statutory  enactments  which  define  the  jurisdiction  of  the  Court  of 
Appeal  in  relation  to  Crown  side  matters  are  as  follows  : — 

By  s.  18  of  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  there  are  trans- 
ferred to  and  vested  in  the  Court  of  Appeal  [inter  alia) — 

(4.)  All  jurisdiction  and  powers  of  the  Court  of  Exchequer  Chamber. 

By  s.  19  :   "The  said  Court  of  Appeal  shall  have  jurisdiction  to  hear  and 

(')  Applied  to  civil  proceedings  only  by  Rule  206,  ante,  p.  301. 
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determine  appeals  from  any  judgment  or  order,  save  as  hereinafter  mentioned,    [  o.  LVIII.  ] 
of  her  Majesty's  High  Court  of  Justice,  or  of  any  judges  or  judge  thereof,    - 
subject  to  the  provisions  of  this  Act,  and  to  such  Rules  and  Orders  of  Court 
for  regulating  the  terms  and  conditions  on  which  such  appeals  shall  be 
allowed  as  may  be  made  pursuant  to  this  Act." 

"  For  all  the  purposes  of  and  incidental  to  the  hearing  and  determination 
of  any  appeals  within  its  jurisdiction,  and  the  amendment,  execution,  and 
enforcement  of  any  judgment  or  order  made  on  any  such  appeal,  and  for  the 
purpose  of  every  other  authority  expressly  given  to  the  Court  of  Appeal  by 
this  Act,  the  said  Court  of  Appeal  shall  have  all  the  power,  authority,  and 
jurisdiction  by  this  Act  vested  in  the  High  Court  of  Justice." 

By  s.  45,  the  determination  upon  appeals  from  inferior  Courts  by  the  High  Appeals  from 

inferior 
Courts. 


Court  is  final  unless  special  leave  to  appeal  from  the  same  to  the  Court  of  " 


Appeal  be  given  by  the  Divisional  Court  by  which  any  such  appeal  shall  have 
been  heard  (1). 

Bys.  47,  *  *  *  and  no  appeal  shall  lie  from  any  judgment  of  the  said  High  Appeal  in 
Court  in  any  criminal  cause  or  matter  (2),  save  for  some  error  of  law  apparent  criminal 
upon  the  record  (3),  as  to  which  no  question  shall  have  been  reserved  for  the 
consideration  of  the  said  Judges  under  the  said  Act  of  the  eleventh  and 
twelfth  years  of  her  Majesty's  reign.     (The  Crown  Cases  Act,  1848.) 

By  s.  49,  no  order  made  by  the  High  Court  or  any  Judge  thereof,  by  the  Orders  by 

consent  of  parties,  or  as  to  costs  only  which  are  left  to  the  discretion  of  the  consent,  or  as 

to  costs 
Court,  shall  be  subject  to  any  appeal  except  by  leave  of  the  Court  or  Judge 

making  such  order. 

By  s.  19  of  the  Supreme  Court  of  Judicature  Act,  1875  (38  &  39  Vict, 
c.  77),  "Subject  to  any  Rules  of  Court  to  be  made  under  this  Act,  the 
practice  and  procedure  in  all  criminal  causes  and  matters  whatsoever  in  the 
High  Court  of  Justice  and  in  the  Court  of  Appeal  respectively,  including  the 
practice  and  procedure  with  respect  to  Crown  cases  reserved  (*),  shall  be  the 
same  as  the  practice  and  procedure  in  similar  causes  and  matters  before  the 
commencement  of  this  Act." 

By  s.  20  of  the  Appellate  Jurisdiction  Act,  1876  (39  &  40  Yict.  c.  59), 
' '  Where  by  Act  of  Parliament  it  is  provided  that  the  decision  of  any  Court  or 
Judge,  the  jurisdiction  of  which  Court  or  Judge  is  transferred  to  the  High 
Court  of  Justice,  is  to  be  final,  an  appeal  shall  not  lie  in  any  such  case  from 
the  decision  of  the  High  Court  of  Justice,  or  of  any  Judge  thereof,  to  her 
Majesty's  Court  of  Appeal." 

The  provisions  of  the  Judicature  Act,  1890,  do  not  by  reason  of  s.  4  of  the 
Act  alter  this  practice  in  any  criminal  cause  or  matter,  or  in  proceedings  on 
the  Crown  side  of  the  King's  Bench  Division. 

(»)  Sect.  45  is  printed  in  full  on  p.  412,  note  (').  See  also  s.  1,  sub-s.  5,  of  the 
Judicature  Act,  1894,  as  to  leave. 

(2)  By  s.  100  of  the  same  Act,  "cause"  shall  include  any  action,  suit,  or  other 
original  proceeding  between  a  plaintiff  and  a  defendant,  and  any  criminal  pro- 
ceeding by  the  Crown.  "  Matter  "  shall  include  every  proceeding  in  the  Court  not 
in  a  cause. 

(3)  These  words  apply  only  to  cases  which,  before  the  Judicature  Acts,  could  have 
gone  to  the  Exchequer  Chamber  by  writ  of  error  {Payne  v.  Wright,  01  L.  J.  M.  C. 
114  ;  66  L.  T.  148;  Burnett  v.  Berry,  60  J.  P.  550;  12  T.  L.  R.  464),  but  would 
seem  to  be  inoperative  now  by  reason  of  the  Criminal  Appeal  Act,  1907,  which  by 
s.  20  abolishes  writs  of  error,  but  leaves  untouched  the  jurisdiction. 

(4)  The  words  in  italics  are  repealed  by  the  Criminal  Appeal  Act,  1907. 
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[  0.  LVIII.  ]       By  the  Judicature  (Procedure)  Act,  1894  (56  &  57  Vict.  c.  '-'2)— 
Sect.  1. — (1.)  No  appeal  shaUlie — 

(a)  from  an  order  allowing  an  extension  of  time  for  appealing  from  a 
judgment  or  order  ; 

(b)  without  Lave  of  the  Judge,  or  of  the  Court  of  Appeal,  from  any- 
interlocutory  order  or  interlocutory  judgment  made  or  given 
by  a  Judge,  except  in  the  following  cases  (amongst  others)  : 

(i)  Wheiv  the  liberty  of  the  subject  or  the  custody  of  infants 
is  concerned. 

(4.)  In  matters  of  practice  and  procedure  every  appeal  from  a  Judge 
shall  be  to  the  Court  of  Appeal. 

(5.)  In  all  cases  where  there  is  a  right  of  appeal  to  the  High  Court  from 
any  Court  or  person,  the  appeal  shall  be  heard  and  determined  by 
a  Divisional  Court  constituted  as  may  bo  prescribed  by  Kules  of 
Court ;  and  the  determination  thereof  by  the  Divisional  Court 
shall  be  final,  unless  leave  to  appeal  is  given  by  that  Court  or  by 
the  Court  of  Appeal. 

By  the  Crim.  App.  Act,  1907,  s.  20,  sub-s.  3,  notwithstanding  anything 
in  any  other  Act,  an  appeal  shall  lie  from  a  conviction  on  indictment  at 
common  law  in  relation  to  the  non-repair  or  obstruction  of  any  highway, 
public  bridge,  or  navigable  river  in  whatever  Court  the  indictment  is  tried, 
in  all  respects  as  though  the  conviction  were  a  verdict  in  a  civil  action  tried 
at  assizes,  and  shall  not  lie  under  this  Act. 

The  effect  of  the  foregoing  provisions  may  be  summarised  as  follows :  In 
civil  proceedings  an  appeal  lies  from  every  judgment  or  order  of  a  Divisional 
Court  on  the  Crown  side  subject  to  the  following  restrictions,  namely,  if  the 
judgment  or  order  be  made  as  to  costs  or  by  consent  or  on  an  appeal  from 
any  Court  or  person  (being  an  inferior  tribunal),  the  appeal  can  only  be 
brought  by  leave  either  of  the  King's  Bench  Division  or  of  the  Court  of 
Appeal.  In  criminal  matters  there  is  now  no  appeal  to  the  Court  of  Appeal 
(but  see  note  (3),  ante,  p.  481),  except  in  the  case  of  conviction  on  indictment 
at  common  law  for  non-repair  or  obstruction  of  any  highway,  public  bridge, 
or  navigable  river.  From  a  Judge  in  Chambers  an  appeal  lies,  in  civil 
proceedings,  by  leave  of  the  Judge  or  Court  of  Appeal,  from  interlocutory 
proceedings  with  certain  exceptions,  to  the  Court  of  Appeal  in  all  matters  of 
'•practice  or  procedure "  within  the  meaning  of  the  Judicature  Act,  1S94, 
s.  1,  sub-s.  4.  This  has  been  limited  to  practice  and  procedure  in  connection 
with  a  cause  or  matter  in  the  High  Court  ('). 

It  is  therefore  material  to  inquire,  (1)  what  is  a  judgment  or  order  within 
the  meaning  of  the  Acts,  and  (2)  what  proceedings  are  civil  and  what  are 
criminal. 

Both  the  terms  judgment  and  order  have  received  judicial  interpretation. 

"  A  judgment  is  a  decision  obtained  in  an  action,  and  eveiy  other  decision 
is  an  order."     Per  Lord  Esher,  M.E.  (2). 

In  B.  v.  Overseers  of  Walsall  (3),  Lord  Cairns  says,  "  By  the  interpretation 
clause  affixed  to  the  Judicature  Act,  1873,  the  word  'order'  in  the  body  of 
the  Act  is  held  to  include  '  rule,'  and  therefore  when  in  the  body  of  the  Act 


Judgment 
or  order. 


{'     //  atson  v.  Pelts,  (1899)  1  Q.  B.  54;  68  L.  J.  Q.  B.  249;  80  L.  T. 
(*)  Onslow  v.  Commissioners  of  Inland  Revenue,  '_'•'>  Q.  B.  D.  465. 
(a)  4  App.  Ca.s.  at  p.  38  ;  48  L.  J.  M.  0.  65. 
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we  read  the  word  '  order,'  we  read  it  as  if  the  word  '  rule '  was  also  contained    [  0.  LVIII.  ] 

there."     After  referring  to  the  statutory  exceptions,  he  continues,  that,  sub-    

ject  to  them,  "  reading  it  in  that  way,  your  lordships  find  that  it  is  enacted 
that  the  Court  of  Appeal  shall  have  jurisdiction  to  hear  and  determine 
appeals  from  any  rule  of  the  Queen's  Bench  Division."  In  R.  v.  Foote  (J) 
the  question  arose  whether  the  word  "  judgment,"  in  s.  47,  cited  above,  was 
used  in  a  general  or  in  a  technical  sense,  as  confined  to  final  judgment  in 
criminal  cases.  "  I  am  of  opinion,"  says  Jessel,  M.R.,  "  that  it  is  used  in 
the  larger  sense  of  all  decisions  in  criminal  matters.  That  also  was  decided 
in  R.  v.  Steel  ('-),  where  it  was  held  that  an  order  respecting  the  taxation  of 
costs  in  a  criminal  information  came  under  the  meaning  of  the  word."  In 
Corporation  of  Peterborough  v.  Overseers  of  Wilsthorpe  (3),  it  was  decided  that 
the  decision  of  the  Queen's  Bench  Division  upon  a  case  stated  under  Baines' 
Act  (12  &  13  Vict.  c.  45),  s.  11,  was  an  adjudication  or  order,  and  therefore 
came  within  s.  19,  and  was  not  an  appeal  from  an  inferior  Court  within 
s.  45,  so  as  to  require  leave  to  appeal  (4). 

As  regards  other  proceedings  of  a  civil  nature  -which  come  to  the  Crown  side  Where  leave 
as  part  of  the  original  jurisdiction  of  theold  Court  of  King's  Bench,  supervising  the  not  required, 
proceedings  of  inferior  tribunals,  it  has  been  decided  that  they  do  not  fall  within 
the  scope  of  s.  45  of  the  Judicature  Act,  1873,  so  as  to  require  leave  before 
appealing  to  the  Court  of  Appeal  (R.  v.  Javiu,  6  Q.  B.  D.  30!)  ;  29  W.  R.  638), 
nor  do  they  fall  within  the  Act  of  1894.  Therefore  an  appeal  lies  without  leave 
against  the  decision  of  a  Divisional  Court  discharging  a  rule  nisi  for  a  writ  of 
certiorari  to  remove  an  order  of  justices  made  in  petty  sessions  (R.  v.  Pemberton 
and  another,  5  Q.  B.  D.  95  ;  49  L.  J.  M.  C.  29). 

The  decision  of  a  Divisional  Court  on  a  case  stated  by  justices  under  the 
Summary  Jurisdiction  Acts  is  an  order  in  a  matter  not  being  an  action  (5). 

Bv  Rule  206  [ante,  p.  301),  the  provisions  of  Ord.  LVIII.  of  the  Rules  of  Application  of 
the  Supreme  Court,  1883  (Appeals),  are  applied  to  all  civil  proceedings  on      r  " 
the  Crown  side,  including  mandamus,  prohibition  and  quo  warranto. 

It  was  decided  in  It.  v.  All  Saints,  Wigan  (6),  that  a  prerogative  writ  of 
mandamus  being  a  discretionary  Mi-it,  the  discretion  of  the  Court  in  granting 
or  refusing  it  cannot  be  questioned  on  appeal ;  but  since  the  Judicature  Act, 
1873,  the  exercise  of  that  discretion  is  now  the  subject  of  appeal.  "  It  has 
been  truly  said  that  a  very  strong  case  must  be  made  out  before  the  exercise 
of  discretion  can  be  overruled  ;  the  Court  of  Appeal  must  be  satisfied  that  it 
has  been  wrongly  exercised  "  (7). 

It  has  now  been  decided  that  in  order  to  determine  what  proceedings  are  What 
civil  or  criminal,  the  nature  and  substance  of  the  original  proceedings  must  be   proceedings 
looked  at  (s).  are  civil  or 

It  cannot  be  doubted  that  all  proceedings  by  way  of  indictment  (whether  criminal, 
only  to  try  a  civil  right  or  not)  (9)  and  criminal  informations  (whether  ex  officio 
or  filed  by  leave  of  the  Court)   are  criminal  proceedings,  to  which  category 
would  also  properly  belong  informations  in  the  nature  of  a  quo  warranto,  were 

(')  10  Q.  B.  D.  at  p.  380 ;  52  L.  J.  Q.  B.  528. 

(2)  2  Q.  B.  D.  37 ;  46  L.  J.  M.  C.  1  ;  35  L.  T.  534. 

(3)  12  Q.  B.  D.  1  ;  53  L.  J.  M.  C.  33. 

(4)  Holborn  Guardians  v.  Chertsey  Guardians,  15  Q.  B.  D.  76. 

(5)  Austin  Friars  S.S.  Co.  v.  Struck,  (1906)  2  K.  B.  499 ;  75  L.  J.  K.  B.  658  :  94 
L.  T.  875. 

(6)  1  A.  C.  at  p.  620. 

(7)  R.  v.  Mayor  of  Maidenhead,  9  Q.  B.  D.  503 ;  51  L.  J.  Q.  B.  448  ;  In  re  Gilbert, 
28  Ch.  D.  549  ;  but  see  The  Amatol,  2  P.  D.  186,  where  it  was  held  by  the  Court  of 
Appeal  the  Court  had  no  jurisdiction  (but  qucere). 

(M)  R.  v.  Young,  61  L.  J.  M.  C.  42  ;  66  L.  T.  16  ;  8  T.  L.  R.  178. 

(s)  See  judgment  of  Bramwell,  L.J.,  in  R.  v.  Whitchurch,  7  Q.  B.  D.  537. 
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Criminal 
matters. 


Attachment. 


it  not  that  the  Supreme  Court  of  Judicature  Act,  1881,  s.  15,  has  enacted  that 
proceedings  in  ijiio  n-urraiitn  arc  to  he  deemed  to  bo  civil  proceedings. 

The  following  matters  have  been  held  to  be  criminal  within  the  meaning  of 
s.  47,  viz.  : 

A  summons  under  the  Companies  Act,  1862,  to  recover  penalties  for  default 
in  forwarding  a  list  of  its  members  to  the  Registrar  of  Joint  Stock  Com- 
panies. "  Where  a  duty  is  imposed  in  such  a  way  that  a  breach  of  the  duty 
amounts  to  a  disobedience  of  the  law,  then,  if  there  is  nothing  in  the  statute, 
either  expressly  or  impliedly,  to  the  contrary,  a  breach  of  the  statute  is  a 
criminal  offence,  even  where  a  remedy  is  given,  provided  the  remedy  is  to  be 
enforced  in  the  interests  of  the  public."     Per  Bowen,  L.J.  ('). 

An  application  to  the  King's  Bench  Division  to  review  the  taxation  of  costs 
on  a  criminal  information  ('-). 

An  application  for  a  writ  of  certiorari  to  remove  a  summary  conviction  (3). 

An  appeal  on  a  case  stated  under  the  Summary  Jurisdiction  Act,  18.r)7  (20  & 
21  Vict.  c.  43),  against  the  validity  of  a  conviction  (4J. 

In  Mellor  v.  Denham  (•>),  an  appeal  under  the  same  Act,  against  the  dismissal 
by  justices  of  an  information  for  contravening  the  bye-laws  of  a  school  board, 
by  neglecting  to  cause  a  child  to  attend  school  as  required  by  such  bye-laws, 
was  held  to  be  a  criminal  offence.  For  where  a  person  is  guilty  of  disobedience 
to  bye-laws  which  are  enforceable  as  part  of  the  law  of  the  land,  and  where 
such  guilty  person  is  liable  to  a  penalty  for  such  disobedience,  it  constitutes  a 
criminal  offence. 

A  judgment  of  the  King's  Bench  Division,  quashing  an  order  of  justices  made 
under  the  Public  Health  Act,  1875,  directing  the  defendant  to  fill  up  an  ashpit 
so  as  to  be  no  longer  a  nuisance  (6),  for  disobedience  to  such  order  would  render 
him  liable  to  a  penalty. 

An  order  in  the  nature  of  a  mandamus  to  justices  to  state  a  case  who  had 
made  an  order  for  the  abatement  of  a  nuisance  ("). 

The  refusal  of  the  King's  Bench  Division  to  admit  a  prisoner  to  bail  (8). 

The  refusal  of  an  order  under  19  &  20  Vict.  c.  16,  s.  3,  for  trial  of  persons  at 
the  Central  Criminal  Court  (8). 

An  order  discharging  an  order  nisi  for  a  certiorari  to  remove  from  the  Central 
Criminal  Court  an  order  under  24  &  25  Vict.  c.  96,  s.  100,  for  restitution  of 
property  obtained  by  false  pretences  (ln). 

In  Seaman  v.  Burlcy  (n)  it  was  held  that  a  commitment  by  justices  for  non- 
payment of  poor  rates  was  a  criminal  proceeding,  on  the  ground  that  imprison- 
ment might  follow  ;  but  in  Southwark  Water  Co.  v.  Hampton  Urban  Conned  (i:) 
that  case  was  explained,  and  the  proceedings  for  the  recovery  of  a  general 
district  rate  were  held  to  be  a  civil  process,  owing  to  the  wording  of  ss.  6  and  35 
of  the  Summary  Jurisdiction  Act,  1879. 

An  order  to  demolish  buildings  under  the  London  Building  Act,  1894,  was 
held  to  be  criminal  (13) .  In  Spackman.  v.  Plumstead  Board  of  Works  the  point  was 
not  taken  (u). 

In  Lair  and  Enraght' 's  case  (15),  contempt  of  Court  was  treated  as  a  civil  pro- 
ceeding, but  in  a  later  case  it  has  been  decided  that  an  attachment  for  a  con- 
tempt, when  punitive,  is  a  criminal   proceeding  (1C).      Notwithstanding  such 


(')  R.  v.  Tyler,  (1891)  2  Q.  B.  588  ;  65  L.  T.  662. 


35  L.  T.  504. 


50  L.  J. 
C.  157 


M.  C.  99. 
64  L.  T.  780. 


(-)  R.  v.  Steel,  2  Q.  B.  D.  37  ;  46  L.  J.  M.  C.  1 

(')  R.  v.  Fletcher,  2  Q.  B.  D.  43 ;  46  L.  J.  M.  C.  4 ;  35  L.  T.  538. 

(4;  Blake  v.  Beech,  2  Ex.  D.  335  ;  36  L.  T.  723. 

(5)  o  Q.  B.  D.  467  ;  49  L.  J.  Q.  B.  89  ;  42  L.  T.  493 

(,;,  R.  v.  Whitchurch,  7  Q.  B.  D.  534  ;  45  L.  T.  379  ; 

(7)  Ex  parte  Schofcld,  (1891)  2  Q.  B.  428  ;  60  L.  J.  M. 

(b)  R.  v.  Foote,  10  Q.  B.  D.  378 ;  52  L.  J.  Q.  B.  528. 

(9)  R.  v.  Budge  and  others,  16  Q.  B.  D.  459,  C.  A. 

(10)  R.  v.  Central  Criminal  Court  JJ.,  18  Q.  B.  D.  314. 
(")  (1896)  2  Q.  B.  344 ;  75  L.  T.  91 ;   12  T.  L.  R.  599. 
('*)  (1899)  1  Q.  B.  273  ;  68  L.  J.  Q.  B.  207  ;  79  L.  T.  512. 

(")  R.  v.  IfFi/nconrt,  85  L.  T.  501  ;  18  T.  L.  R.  53.  And  proceedings  under  the 
Act  of  1855  :   Payne  v.  Wright,  66  L.  T.  148  ;  61  L.  J.  M.  C.  114. 

(u)  13  Q.  B.  D.  878  ;   10  A.  C.  229. 

(15)  6  Q.  B.  D.  474  ;  50  L.  J.  Q.  B.  276  ;  43  L.  T.  786. 

(1C)  In  re  Preston,  11  Q.  B.  D.  545,  C.  A. ;  see  also  In  re  Dudley,  12  Q.  B.  D.  44, 
C.  A. ;  R.  v.  Hall,  2  W.  Bl.  1110 ;  Ex  parte  Fenn,  2  D.  P.  C.  527  ;  In  re  Davies, 
21  Q.  B.  D.  236.  The  point  was  not  raised  in  In  re  Johnson,  20  Q.  B.  D.  68.  See 
also  the  observations  of  Lord  Watson  in  In  re  Billet,  12  Ap.  Ca.  459. 
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decision,  the  Court  have  finally  determined  that  the  substance  of  the  original    r  0.  LVIII.  1 

proceeding  must  be  looked  at  and  whether  the  attachment  arises  out  of  a  civil    

or  criminal  matter  (:).  Where  the  contempt  is  committed  by  a  stranger  to  a 
suit,  tending  to  divert  the  course  of  justice,  and  is  punishable  by  the  summary 
process  of  the  Court,  it  is  a  criminal  proceeding  (:). 

It  has  been  decided  that  an  appeal  lies  from  a  grant  or  refusal  of  a  habeas    Habeas  corpus. 
corpus  in  a  civil  proceeding,  but  not  if  it  is  in  a  criminal  cause  or  matter  within 
s.  47  of  the  Judicature  Act,  1873,  but  that  no  appeal  lay  to  the  Court  of  Appeal 
under  s.  19  from  an  order  discharging  a  prisoner  under  a  habeas  corpus^)  ;  but 
it  is  otherwise  in  cases  involving  the  custody  of  children  (4) . 

In  R.  v.  Weil  {''),  a  person  was  tried  for  misdemeanour,  and  the  jury  disagreed 
and  were  discharged.  A  fresh  trial  was  appointed.  Then  the  prisoner  applied 
to  be  admitted  to  bail.  This  being  refused,  an  appeal  was  brought  to  the  Court 
of  Appeal,  and  the  then  Master  of  the  Rolls  (Sir  Geo.  Jessel),  in  delivering 
judgment,  said :  ''If  this  is  not  a  criminal  matter  it  is  difficult  to  conceive  what 
is."  Although  that  case  did  not  come  before  the  Court  on  habeas  corpus,  it 
might  have  and  formerly  could  only  have  done  so,  the  jurisdiction  exercised 
being  the  same. 

The  following  matters  have  been  held  to  be  civil  proceedings  for  the  purpose   Civil 
of  appeal:—  proceedings. 

A  mandamus  against  election  commissioners  to  grant  a  certificate  of 
indemnity  against  criminal  proceedings  (E.  v.  Roll,  7  Q.  B.  D.  575  ;  50  L.  J. 
Q.  B.  763). 

An  order  to  strike  a  solicitor  off  the  rolls  (/;;  re  A  Solicitor,  25  Q.  B.  D.  228  ; 
59  L;  J.  Q.  B.  376). 

Proceedings  in  the  County  Court  under  the  Rivers  Pollution  Act,  1876 
{Mayor  of  Derby  v.  Derbyshire  County  Council,  (1897)  A.  C.  550  ;  77  L.  T.  107  ; 
66  L.  J.  Q.  B.  701). 

A  judgment  or  order  in  a  trial  at  bar  on  an  information  to  recover  penalties 
{Att.-Gen.  v.  Bradlaugh,  14  Q.  B.  D.  667  ;  54  L.  J.  Q.  B.  205  ;  52  L.  T.  589). 
Process  of  commitment  for  non-payment  of  rates  {Hobern  v.  Fowler,  62  L.  J. 
Q.  B.  49  ;  5  R.  33). 

Proceedings  for  the  recovery  of  a  general  district  rate  (Southwark  Water  Co. 
v.  Hampton  Urban  Council,  (1899)  1  Q.  B.  273 ;  68  L.  J.  Q.  B.  207  ;  79  L.  T. 
512). 

A  judgment  of  the  High  Court  refusing  to  make  an  order  under  s.  20  of  the 
Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act,  1884  {Ex  parte 
Walker,  22  Q.  B.  D.  384 ;  58  L.  J.  Q.  B.  190 ;  60  L.  T.  581). 

A  case  stated  by  quarter  sessions  upon  an  appeal  against  a  poor  rate  {Clarke 
v.  Fisherton  Angar,  6  Q.  B.  D.  139). 

An  order  made  by  justices  under  s.  15  of  25  &  26  Vict.  c.  61,  for  non-repair 
of  a  high-road  {Loughborough  Highway  Board  v.  Curzon,  17  Q.  B.  D.  344). 

Proceedings  by  quo  warranto,  as  stated  above,  have  been  made  civil  pro- 
ceedings for  all  purposes  by  s.  15  of  the  Judicature  Act,  1884. 

Procedure. 

1.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  rehearing,  and     [  0.  LVIII. 
shall  be  brought  by  notice  of  motion  in  a  summary  way,  and  no  petition,  R.  1  ] 

case,  or  other  formal  proceeding  other  than  such  notice  of  motion  shall  be 
necessary.     The  appellant  may  by  the  notice   of  motion  appeal  from  the  APPeai  by 
whole  or  any  part  of  any  judgment  or  order,  and  the  notice  of  motion  shall  i"0  ^  a  re* 
state  whether  the  whole  or  part  only  of  such  judgment  or  order  is  complained 
of,  and  in  the  latter  case  shall  specify  such  part. 

The  Court  has  inherent  jurisdiction  to  allow  an  appellant  to  proceed  in  for  ma  Informd 

pauperis. 

(!)  M.  v.  Barnardo,  23  Q.  B.  D.  308  ;  58  L.  J.  Q.  B.  553. 

(2)  O'Shea  v.  ff  Shea  and  Darnell,  L.  R.  15  P.  D.  59  ;  59  L.  J.  P.  47  ;  62  L.  T. 
713;  6T.  L.  R.  221. 

(3)  Bell-Cox  v.  Hakes  and  others,  15  A.  C.  506  ;  60  L.  J.  Q.  B.  89  ;  63  L.  T.  392. 

(4)  Barnardo  v.  Ford,  Gossage's  case,  (1892)  A.  C.  327  :  and  see  sub-ss.  4  and  5, 
s.  6  of  57  &  58  Vict.  c.  41. 

(5)  9  Q.  B.  D.  701  ;  53  L.  J.  M.  C.  74  ;  47  L.  T.  630. 
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("  0.  LVIII. 
Rr.  1—4  ] 

Parties  to  be 
served  with 
notice  of 
appeal. 


Amendment. 

Notice  of 
appeal. 

Final  or  inter- 
locutory. 


pauperts, 

399.) 


[In  re  Goldberg,  '1906)  2  K.  B.  645  ;  75  L.  J.  K.  B.  745  ;  95  L.  T. 


2.  The  notice  of  appeal  shall  be  served  upon  all  parties  directly  affected  by 
the  appeal,  and  it  shall  not  be  necessary  to  serve  parties  not  so  affected;  but 
the  Court  of  Appeal  may  direct  notice  of  the  appeal  to  be  served  on  all  or 
any  parties  to  the  action  or  other  proceeding,  or  upon  any  person  not  a  party, 
and  in  the  meantime  may  postpone  or  adjourn  the  hearing  of  the  appeal 
upon  such  terms  as  may  be  just,  and  may  give  such  judgment  and 
make  such  order  as  might  have  been  given  or  made  if  the  persons  served 
with  such  notice  had  been  originally  parties.  Any  notice  of  appeal  may  be 
amended  at  any  time  as  the  Court  of  Appeal  may  think  fit. 

3.  Notice  of  appeal  from  any  judgment,  whether  final  or  interlocutory,  or 
from  a  final  order,  shall  be  a  fourteen  days'  notice,  and  notice  of  appeal  from 
any  interlocutory  order  shall  be  a  four  days'  notice. 

The  party  entering  the  appeal  is  required  to  mark  his  notice  of  appeal 
"final"  or  "interlocutory."  It  is  not  always  an  easy  matter  to  determine 
as  to  which  particular  class  the  appeal  rightly  belongs.  If  a  doubt  arises, 
it  must  be  decided  by  the  Court  of  Appeal  (1).  In  arriving  at  a  conclusion 
the  form  of  the  proceeding  must  be  looked  at(-).  If  the  judgment  or  order 
may  put  an  end  to  the  litigation,  it  is  final,  but  if  the  decision  of  the  Court 
cannot  in  any  event  necessitate  the  entering  of  final  judgment  for  either  party, 
or  otherwise  finally  dispose  of  the  rights  of  the  parties,  the  decision  is  inter- 
locutory (3). 

It  has  been  decided  that  an  order  made  upon  a  case  stated  under  12  &  13  Vict, 
c.  45,  s.  11,  is  an  interlocutory  order  (4)  ;  so  is  an  order  directing  a  new  trial  (5)  : 
so  also  an  order  dismissing  a  summons  taken  out  by  a  client  to  review  a 
taxation  of  costs  (lie  Jerome,  96  L.  T.  866).  An  appeal  from  the  judgment  of 
the  King's  Bench  Division  dismissing  an  appeal  from  a  County  Court  judge 
in  an  interpleader  issue  is  final,  so  as  to  require  fourteen  days'  notice  of 
appeal  (6).  In  McNairv.  Audenshaw  (7)  the  decision  of  the  interpleader  issue 
itself  in  the  King's  Bench  Division  was  held  to  be  an  interlocutory  proceeding. 


Powers  of  4.  The  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to  amend- 

the  Court  ment  and  otherwise  of  the  High   Court,    together   with  full   discretionary 

of  Appeal.  power  to  receive  further  evidence  upon  questions  of  fact,  such  evidence  to  be 
either  by  oral  examination  in  Court,  by  affidavit,  or  by  deposition  taken 
before  an  examiner  or  commissioner.  Such  further  evidence  may  be  given 
without  special  leave  upon  interlocutory  applications,  or  in  any  case  as  to 
matters  which  have  occurred  after  the  date  of  the  decision  from  which  the 
appeal  is  brought.  Upon  appeals  from  a  judgment  after  trial  or  hearing  of 
any  cause  or  matter  upon  the  merits,  such  further  evidence  (save  as  to  matters 
subsequent  as  aforesaid)  shall  be  admitted  on  special  grounds  only,  and  not 
Judgment.  without  special  leave  of  the  Court.  The  Court  of  Appeal  shall  have  power 
to  draw  inferences  of  fact  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such  further  or  other  order  as 
the  case  may  require.  The  powers  aforesaid  may  be  exercised  by  the  said 
Court,  notwithstanding  that  the  notice  of  appeal  may  be  that  part  only  of  the 
decision  may  be  reversed  or  varied,  and  such  powers  may  also  be  exercised 
in  favour  of  all  or  any  of  the  respondents  or  parties,  although  such  respondents 


(1)  Judicature  Act,  1875,  s.  12. 

(2)  White  v.  Witt,  5  Ch.  D.  589. 

(3)  Shubrook  v.  lufnell,  9  Q.  B.  D.  623;  approved  in  Bozson  v.  Altrincham  Urban 
Council,  (1903)  1  K.B.  547;  disapproving  Salaman  v.  Warner,  (1891)  1  Q.  B.  734  ; 
60  L.  J.  Q.  B.  624  ;  64  L.  T.  598  ;  and  see  Re  CroasdeU  and  Cammell,  Laird  $  Co., 
(1906)  2  K.  B.  569 ;  95  L.  T.  441. 

(4)  Corporation  of  Peterborough  v.  Overseers  of  Wilsthorpe,  32  W.  R.  548. 

(5)  Hughes  v.  Treherne,  48  L.  J.  Ex.  167. 
(G)  Hughes  v.  Little,  18  Q.  B.  D.  32. 

(7)  (1891)  2  Q.  B.  502,  following  M> Andrew  v.  Barker,  7  Ch.  D.  701. 
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or  parties  may  not  have  appealed  from  or  complained  of  the  decision.     The  [  0.  LVIII. 

Court  of  Appeal  shall  have  power  to  make  such  order  as  to  the  whole  or  any  Rr.  4 — 10  ] 
part  of  the  costs  of  the  appeal  as  may  be  just(1). 

5.  If  upon  healing  of  an  appeal,  it  shall  appear  to  the  Court  of  Appeal  Costs. 

that  a  new  trial  ought  to  be  had,  it  shall  be  lawful  for  the  said  Court  of  Power  to  order 
Appeal,  if  it  shall  think  fit,  to  order  that  the  verdict  and  judgment  shall  be  new  trial. 
set  aside,  and  that  a  new  trial  shall  be  had. 

6.  It  shall  not,  under  any  circumstances,   be  necessary  for  a  respondent  Cross-appeals, 
to  give  notice  of  motion  by  way  of  cross-appeal,  but  if  a  respondent  intends, 

upon  the  hearing  of  the  appeal,  to  contend  that  the  decision  of  the  Court 
below  should  be  varied,  he  shall  within  the  time  specified  in  the  next  Rule, 
or  such  time  as  may  be  prescribed  by  special  order,  give  notice  of  such 
intention  to  any  parties  who  may  be  affected  by  such  contention.  The 
omission  to  give  such  notice  shall  not  diminish  the  powers  conferred  by  the 
Act  upon  the  Court  of  Appeal,  but  may,  in  the  discretion  of  the  Court,  be 
ground  for  an  adjournment  of  the  appeal,  or  for  a  sj>ecial  order  as  to  costs. 

7.  Subject  to  any  special  order  which  may  be  made,  notice  by  a  respondent  Length  of 
under  the  last  preceding  Rule  shall  in  the  case  of  any  appeal  from  a  final  notice  of 
judgment  be  an  eight  days'  notice,  and  in  the  case  of  an  appeal  from  an  cross-appeal, 
interlocutory  order  a  two  days'  notice. 

8.  The  party  appealing  from  a  judgment  or  order  shall  produce  to  the  Entry  of 
proper  officer  of  the  Court  of  Appeal  the  judgment  or  order  or  an  office  copy  appeal, 
thereof,  and  shall  leave  with  him  a  copy  of  the  notice  of  appeal  to  be  filed, 

and  such  officer  shall  thereupon  set  down  the  appeal  by  entering  the  same  in 
the  proper  list  of  appeals,  and  it  shall  come  on  to  be  heard  according  to  its 
order  in  such  list,  unless  the  Court  of  Appeal  or  a  Judge  thereof  shall  other- 
wise direct,  but  so  as  not  to  come  into  the  paper  for  hearing  before  the  day 
named  in  the  notice  of  appeal. 

The  appeal  must  be  entered  at  the  Crown  Office.  The  fee  for  entering  an 
appeal,  which  is  £2,  is  taken  by  means  of  an  impressed  stamp  upon  a  praecipe 
provided  for  the  purpose.     E.  No.  26. 

The  party  appealing  from  a  judgment  or  order  must  produce  at  the  Crown 
Office  the  judgment  or  order,  or  an  office  copy  thereof,  and  leave  with  the 
proper  official  there  a  copy  of  the  notice  of  appeal  to  be  filed.  He  is  also 
required  to  leave  a  copy  of  the  judgment  or  order  appealed  from. 

In  addition  thereto,   the  party  appealing  must  also  deliver  at  the  Lords  Papers  for  the 
Justices  Clerks'  Room,  No.  350,  the  following  papers  : —  use  of  the 

Three  copies  of  notice  of  appeal.  '  u  ^es" 

,,         ,,  order  appealed  from. 

,,         ,,  pleadings   or   other   documents  showing  the  nature  of  the 

appeal. 

Such  papers  must  be  put  together  in  three  sets — that  is  to  say,  one  complete 
set  for  each  Lord  Justice.  (Notice,  21  December,  1881  ;  W.  N.  (1881)  p.  501.) 
The  costs  of  all  material  documents  will  be  allowed  on  taxation.  (Mr  Eandell, 
56  L.  T.  8  ;  Re  Sherwood,  4  T.  L.  R.  25.) 

9.  The  time  for  appealing  from  any  order  or  decision  made  or  given  in  the  Time  for 
matter  of  the  winding  up  of  a  company  under  the  provisions  of  the  Com-  appealing  in 
panies  Act,  1862,  or  any  Act  amending  the  same,  or  any  order  or  decision  any  matter 
made  in  the  matter  of  any  bankruptcy,  or  in  any  other  matter  not  being  not  being  an 
an  action,  shall  be  the  same  as  the  time  limited  for  appeal  from  an  inter- 
locutory order  under  Rule  15. 

10.  Where  an  ex  parte  application  has  been  refused  by  the  Court  below,   Appeal  where 
an  application  for  a  similar  purpose  may  be  made  to  the  Court  of  Appeal  ex  ex  parte  appli- 


cation refused. 


(')  The  Court  has  full  power  over  all  costs  in  the  Court  of  Appeal  by  the  Judi- 
cature Act,  1890.  (It.  v.  Woodhouse,  (1900)  2  K.  B.  545  ;  75  L.  J.  K.  B.  745  :  95 
L.  T.  399.)  The  general  rule  as  to  costs  is  that  they  follow  the  event,  unless  the 
Court  for  special  reasons  otherwise  orders.  (Memorandum,  1  Ch.  D.  41  ;  Olivant  v. 
Wright,  45  L.  J.  Ch.  D.  1,  C.  A.) 
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[  0.  LVIII.     pari'1  within  lour  days  from  the  date  of  such  refusal,  or  within  such  enlarged 
Rr.  10—15  ]     time  as  a  Judge  of  the  Court  below  or  of  the  ( !ourt  of  Appeal  may  allow. 

Where  an  appeal  from  a  refusal  of  an  ex  parte  application  by  the  Divisional 
Court  is  successful,  the  rule  to  show  cause  is  returnable  in  the  Court  of 
Appeal  ('). 

Evidence  as  11.  When  any  question   of  fact   is   involved   in  an  appeal,   the  evidence 

to  questions      taken  in  the  Court  below  bearing  on  such  question  shall,   subject  to  any 
of  fact.  -p.' <ial  order,  lie  brought  before  the  Court  of  Appeal  as  follows  : 

(a)  As  to  any  evidence  taken  by  affidavit,  by  the  production  of  printed 

copies  of  such  of  the  affidavits  as  have   I n  printed,  and  office 

enpies  of  such  of  them  as  have  aol  been  printed  : 

(b)  As  to  any  evidence  given  orally,  by  the  production  of  a  copy  of  the 

Judge's  notes,  or  such  other  materials  as  the  Court  may  deem 

expedient. 

Printing  of  12.  Where   evidence  has  not  been  printed  in  the  Court  below,  the  Court 

evidence.  below  or  a  Judge  thereof,  or  the  Court  of  Appeal  or  a  Judge  thereof,  may 

order  the  whole  or  any  part  thereof  to  be  printed  for  the  purpose  of  the 

appeal.     Any  party  printing  evidence  for  the  purpose  of  an  appeal  without 

such  order  shall  bear  the  costs  thereof,  unless   the  Court  of  Appeal  or  a 

Judge  thereof  shall  otherwise  order. 

Evidence  as  13.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as  to  the  ruling 

to  direction  of  or  direction  of  the  Judge  to  a  jury  or  assessors,  the  Court  shall  have  regard 

a  Judge.  to  verified  notes  or  other  evidence,  and  to  such  other  materials  as  the  Court 

may  deem  expedient. 
Interlocutory         14.  No  interlocutory  order  or  rule  from  which  there  has  been  no  appeal 
order  not  ap-     shall  operate  so  as  to  bar  or  prejudice  the  Court  of  Appeal  from  giving  such 
pealed  from,      decision  upon  the  appeal  as  may  be  just. 

Time  in  1 5.  No  appeal  to  the  Court  of  Appeal  from  any  interlocutory  order,  or 

which  to  from  any  order,  whether  final  or  interlocutory,  in  any  matter  not  being  an 

appeal,  action,  shall,  except  by  special  leave  of  the  Court  of  Appeal,  be  brought  after 

the  expiration  of  fourteen  days,  and  no  other  appeal  shall,  except  by  such 
leave,  be  brought  after  the  expiration  of  three  months.  The  said  respective 
periods  shall  be  calculated,  in  the  case  of  an  appeal  from  an  order  in  Cham- 
bers, from  the  time  when  such  order  was  pronounced,  or  when  the  appellant 
first  had  notice  thereof,  and  in  all  other  cases,  from  the  time  at  which  the 
judgment  or  order  is  signed,  entered,  or  otherwise  perfected,  or,  in  the  case 
Security  for  of  the  refusal  of  an  application,  from  the  date  of  such  refusal.  Such  deposit 
costs.  or  other  security  for  the  costs  to  be  occasioned  by  any  appeal  shall  be  made  or 

given  as  may  be  directed  under  special  circumstances  by  the   Court   of 
Appeal. 

(As  amended  by  R.  S.  C.  November,  1893.) 

In  seeking  to  ascertain  within  what  time  an  appeal  may  be  broug-ht  it  will 
be  seen  that  the  time  for  appealing  from  any  order,  whether  final  or  inter- 
locutory, in  "any  matter  not  being  an  action,"  is  limited  to  fourteen  days, 
and  this  embraces  almost  all  matters  on  the  Crown  side,  with  the  possible 
exception  of  some  of  the  appeals  from  inferior  Courts.  The  time  for  appealing 
from  a  judgment,  which  can  only  apply  on  the  Crown  side  after  there  have 
been  pleadings  in  mandamus,  prohibition  or  quo  warranto,  is  three  months. 

An  appeal  is  brought  when  the  notice  of  appeal  is  served,  and  not  when  it  is 
entered  ('*).  On  the  Crown  side  time  runs  from  the  day  on  which  the  judgment 
or  order  was  pronounced  (3).     As  to  the  principle  on  which  the  Court  grants 


(*)  For  instance,  R.  v.  Sheemess  Urban  District  Council,  62  J.  P.  563  ;   14  T.  L.  R. 
533. 

(2)  Christopher  v.  Croll,  16  Q.  B.  D.  66  ;  55  L.  J.  Q.  B.  78  ;  53  L.  T.  655. 

(3)  Lightbound  v.  Higher  Bcbington   Board,   Gth    May,    1885,   per  Brett,   M.  R., 
Baggallay  and  Bowen,  L.  J  J. 
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extension  of  time  for  appealing,    see   In   re  Manchester   Economical  Building      ["  0.  LVIII. 
Society ■  (»).  Rr.  15-20  ] 

loA.  The  time  for  appealing;  against  an  order  made  on  the  further  con-  Against  order 

sideration  of  a  cause,  and  on  the  hearing  of  a  summons  to  vary  the  certifi-  on  further 

cate  on  which  such  order  is  made,  shall  be  the  same  as  the  time  for  appealing  consideration, 
against  the  order  on  further  consideration. 

[X.  S.  C.  December,  1885.) 

16.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of  proceedings  Appeal  not  a 
under  the  decision  appealed  from,  except  so  far  as  the  Court  appealed  from,   stay. 

or  any  Judge  thereof,  or  the  Court  of  Appeal,  may  order ;  and  no  interme- 
diate act  or  proceeding  shall  be  invalidated,  except  so  far  as  the  Court 
appealed  from  may  direct. 

17.  Wherever  under  these  Eules  an  application  may  be  made  either  to  the  When  appli- 
Court  below  or  to  the  Court  of  Appeal,  or  to  a  Judge  of  the  Court  below  or  cation  may  bo 
of  the  Court  of  Appeal,  it  shall  be  made  in  the  first  instance  to  the  Court  or  raaae  to  either 
Judge  below.  0ourfc- 

18.  Every  application  to  a  Judge  of  the  Court  of  Appeal  shall  be  by  motion,   Applications 
and  the  provisions  of  Ord.  LII.  shall  apply  thereto.  to  a  Judge. 

19.  On  an  appeal  from  the  High  Court,  interest  for  such  time  as  execu-   Interest  when 
tion  has'  been  delayed  by  the  appeal   shall  be  allowed  unless  the  Court  or  a  execution 
Judge  otherwise  orders,  and  the  taxing  officer  may  compute  such  interest  stayed, 
without  any  order  for  that  purpose. 

20.  The  following  provisions  shall  apply  to  appeals  to  the  Court  of  Appeal  Appeals  under 
from  decisions  of  Judges  of  the  County  Courts  on  questions  of  law  under  Workmen's 
the  Workmen's  Compensation  Act,  1897,  and  appeals  under  the  Agricultural  Compensation 
Holdings  Act,  1900:  A°ts.  and 

(a)  Every  such  appeal  shall  be  by  notice  of  motion  in  accordance  with  ^j?    ?, 

Ord.  LIX.  r.  10  ;  and  such  notice  of  motion  shall  be  served,  and      °    ln°s    c  • 
the  appeal  set  down  under  Ord.  LVIII.    r.  8,  within  the  time 
limited  by  Ord.  LIX.  r.  12. 

(b)  It  shall  be  the  duty  of  the  party  appealing  to  apply  to  the  Judge  of 

the  County  Court  for  a  signed  copy  of  the  note  made  by  him  of 
any  question  of  law  raised  before  hirn,  and  of  the  facts  in  evidence 
in  relation  thereto,  and  of  his  decision  thereon,  and  of  his  deci- 
sion on  the  question  or  matter  submitted  to  him,  and  to  furnish 
such  copy  for  the  use  of  the  Court  of  Appeal ;  and  such  copy  shall 
be  used  and  received  at  the  hearing  of  the  appeal.  If  such  notes 
are  not  produced  the  Court  of  Appeal  shall  have  power  to  hear 
and  determine  the  appeal  upon  any  other  evidence  or  statement 
of  what  occurred  before  the  Judge  of  the  County  Court,  which 
the  Court  of  Appeal  may  deem  sufficient. 

(c)  Ord.  LIX.  rr.  14  and  16,  shall  apply  to  any  such  appeal,  with  the 

substitution  of  the  Court  of  Appeal  for  the  High  Court. 

(d)  Subject  to  the  foregoing  provisions,  the  Eules  for  the  time  being  in 

force  with  respect  to  appeals  from  the  High  Court  to  the  Court  of 
Appeal  shall,  so  far  as  practicable,  apply  to  and  govern  appeals 
under  the  said  Act  to  the  Court  of  Appeal. 

R.  S.  C.  August,  1898,  r.  4,  as  amended  by  R.  S.  C.  November,  1900,  r.  10. 
See  Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  Sched.  2  (n.)  ; 
Workmen's  Compensation  Rules,  1898,  r.  36  ;  Agricultural  Holdings  Act, 
1900  (63  &  64  Vict.  c.  50),  s.  2  (6). 

An  appeal  lies  from  the  Court  of  Appeal  to  the  House  of  Lords  in  relation  to 
civil  proceedings  on  the  Crown  side  under  the  Appellate  Jurisdiction  Act,  1876 
(39  &  40  Vict.  c.  59),  in  the  same  manner  as  in  other  matters  in  the  High  Court. 
In  criminal  matters,  see  ante,  p.  480. 

(!)  24  Ch.  D.  488  ;  In  re  Helsby,  (1894)  1  Q.  B.  742 ;  In  re  Coles  and  Xavemhaw, 
(1907)  1  K.  B.  1. 
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APPENDIX  A. 


[  0.  LXIV. 
Kr.  1-11  ] 

Interpreta- 
tion of  word 
"  month." 

When 

Sunday,  &c. 
not  to  be 
reckoned. 
When  time 
expires  on 
Sunday,  &c. 


in 


Pleadin 

Long  VaCS 

tion. 


Long  Vaca- 
tion not  to  be 
reckoned. 


Security  for 
costs,  how 
lime  com- 
puted. 

Power  to 
enlarge  or 
abridge  time. 


Enlargement 
>  !'  time  by 
consent. 
Admiralty. 

1  fours  for 
service. 


Oedbe  LXIV.  (') 
Tirm . 

1.  Whore  by  these  Rules,  or  by  any  judgment  or  order  given  or  made 
after  the  commencement  of  the  principal  Act.  time  for  doing  any  act  or 
taking  any  proceeding  is  limited  by  months,  and  whero  the  word  "  month" 
occurs  in  any  document  which  is  part  of  any  legal  procedure  under  these 
Rules  such  time  shall  be  computed  by  calendar  months,  unless  otherwise 
expressed. 

2.  Where  any  limited  time  less  than  six  days  from  or  after  any  date  or 
event  is  appointed  or  allowed  for  doing  any  act  or  taking  any  proceeding, 
Sunday,  Christmas  Day,  and  Good  Friday  shall  not  be  reckoned  in  the 
computation  of  such  limited  time. 

3.  Where  the  time  for  doing  any  act  or  taking  any  proceeding  expires  on 
a  Sunday,  or  other  day  on  which  the  offices  are  closed,  and  by  reason  thereof 
such  act  or  proceeding  cannot  be  done  or  taken  on  that  day,  such  act  or 
proceeding  snail,  so  far  as  regards  the  time  of  doing  or  taking  the  same,  be 
held  to  be  duly  done  or  taken  if  done  or  taken  on  the  day  on  which  the  offices 
shall  next  be  open. 

4.  In  causes  intended  to  be  tried  during  the  autumn  assizes  at  any  place 
for  which  the  commission  day  is  fixed  by  Order  in  Council  for  a  day  prior  to 
the  1st  of  December,  and  in  Admiralty  actions,  summonses  may  be  issued  and 
pleadings  may  be  amended,  delivered  or  filed  in  the  Long  Vacation  on  and 
after  the  1st  day  of  October  in  any  year,  but  pleadings  shall  not  be  amended, 
delivered  or  filed  during  any  other  part  of  such  vacation,  unless  by  direction 
of  the  Court  or  a  judge. 

[As  amended  by  11.  S.  <'.  August,  1907,  and  November,  1900.) 

•5.  Save  as  in  the  last  preceding  rule  mentioned,  the  time  of  the   Long 
Vacation  in  any  year  shall  not  be  reckoned  in  the  computation  of  the  times 
appointed  or  allowed  by  these  Eules  for  amending,  delivering,  or  filing  any 
pleading,  unless  otherwise  directed  by  the  Court  or  a  Judge. 
(E.  S.  C.  August  4,  1897.) 

6.  The  day  on  which  an  order  for  security  for  costs  is  served,  and  the  time 
thenceforward  until  and  including  the  day  on  which  such  security  is  given, 
shall  not  be  reckoned  in  the  computation  of  time  allowed  to  plead,  answer 
interrogatories,  or  take  any  other  proceeding  in  the  cause  or  matter. 

7.  The  Court  or  a  Judge  shall  have  power  to  enlarge  or  abridge  the  time 
appointed  by  these  Eules,  or  fixed  by  any  order  enlarging  time,  for  doing 
any  act  or  taking  any  proceeding,  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  any  such  enlargement  may  be  ordered  although 
the  application  for  the  same  is  not  made  until  after  the  expiration  of  the  time 
appointed  or  allowed. 

8.  The  time  for  delivering,  amending,  or  filing  any  pleading,  answer,  or 
oilier  document  may  be  enlarged  by  consent  in  writing,  without  application 
to  the  Court  or  a  Judge. 

9.  [Relates  to  Admiralty  actions  only.) 

10.  [Relates  to  Admiralty  actions  only.) 

11.  Service  of  pleadings,  notices,  summonses,  orders,  rules,  and  other 
proceedings  shall  be  effected  before  the  hour  of  six  in  the  afternoon,  except 
on  Saturdays,  when  it  shall  be  effected  before  the  hour  of  two  in  the  after- 
noon. Service  effected  after  six  in  the  afternoon  on  any  week  day  except 
Saturday  shall,  for  the  purpose  of  computing  any  period  of  time  subsequent 
to  such'  service,  be  deemed  to  have  been  effected  on  the  following  day. 
Service  effected  after  two  in  the  afternoon  on  Saturday  shall  for  the  like 
purpose  be  deemed  to  have  been  effected  on  the  following  Monday. 

(')  Applied  to  all  proceedings  on  the  Crown  side,  as  far  as  applicable  by  Rule  259, 
ante,  p.  3S8. 
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12.  In  any  case  in  which  any  particular  number  of  days,  not  expressed  to 
be  clear  days,  is  prescribed  by  these  Rules,  the  same  shall  be  reckoned 
exclusively  of  the  first  day  and  inclusively  of  the  last  day. 

13.  In  any  cause  or  matter  in  which  there  has  been  no  proceeding  for  one 
year  from  the  last  proceeding  had,  the  party  who  desires  to  proceed  shall  give 
a  month's  notice  to  the  other  party  of  his  intention  to  proceed.  A  summons 
on  which  no  order  has  been  made  shall  not,  but  notice  of  trial  although 
countermanded  shall  be  deemed  a  proceeding  within  this  Rule. 

14.  An  ap2)lication  to  set  aside  an  award  may  be  made  at  any  time  before 
the  last  day  of  the  sittings  next  after  such  award  has  been  made  and  published 
to  the  parties. 

14a.  When  the  time  for  making  an  award  is  enlarged,  the  enlargement 
shall  be  deemed  to  be  for  one  month,  unless  a  different  time  is  specified  in 
the  Order. 

(£.  S.  C.  December,  1889,  r.  12.) 

15.  {Relates  to  Admiralty  actions  only.) 


[  0.  LXIV. 
Er.  12     15  | 

Number  of 
days,  how 
computed. 

Lap-"  of  a 
year  iu  pro- 
ceedings. 
Time  for 
setting  aside 
award. 


Admiralty. 


Order  LXV.  (l) 

Costs. 

1.  Subject  to  the  provisions  of  the  Acts  and  these  Rules,  the  costs  of  and 
incident  to  all  proceedings  in  the  Supreme  Court,  including  the  administration 
of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  Judge :  Pro- 
vided that  nothing  herein  contained  shall  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or  carried  on  or 
resisted  any  proceedings,  of  any  right  to  costs  out  of  a  particular  estate  or 
fund  to  which  he  would  be  entitled  according  to  the  rules  hitherto  acted  upon 
in  the  Chancery  Division :  Provided  also  that,  where  any  action,  cause, 
matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the  event,  unless 
the  Judge  by  whom  such  action,  cause,  matter,  or  issue  is  tried,  or  the  Court, 
shall,  for  good  cause,  otherwise  order. 

2.  When  issues  in  fact  and  law  are  raised  upon  a  claim  or  counter-claim, 
the  costs  of  the  several  issues  respectively,  both  in  law  and  fact,  shall,  unless 
otherwise  ordered,  follow  the  event.  And  an  order  giving  a  party  costs, 
except  so  far  as  they  have  been  occasioned  or  incurred  by  or  relate  to  some 
particular  issue  or  part  of  his  proceedings,  shall  be  read  and  construed  as 
excluding  only  the  amount  by  which  the  costs  have  been  increased  by  such 
issue  or  proceedings ;  but  the  Court  or  Judge,  if  the  whole  costs  of  the  action 
or  other  proceeding  are  not  intended  to  be  given  to  the  party,  may  wherever 
practicable  by  the  Order  direct  taxation  of  the  whole  costs  and  payment  of 
such  proportion  thereof,  as  the  Court  or  Judge  shall  determine. 

(As  amended  by  It.  S.  C.  January,  1902,  and  July,  1902.) 


[  0.  LXV. 
Rr.  1—5  ] 

General  rule 
as  to  costs. 


Issues  upon 
claim  or 
counterclaim . 


3.  If  a  cause  be  removed  from  an  inferior  Court,  having  jurisdiction  in  the 
cause,  the  costs  in  the  Court  below  shall  be  costs  in  the  cause. 

4.  (Has  no  application  to  proceedings  on  tht  Grown  side.) 

5.  Where  upon  the  trial  of  any  cause  or  matter  it  appears  that  the  same 
cannot  conveniently  proceed  by  reason  of  the  solicitor  for  any  party  having 
neglected  to  attend  personally,  or  by  some  j>roper  person  on  his  behalf,  or 
having  omitted  to  deliver  any  paper  necessary  for  the  use  of  the  Court  or 
Judge,  and  which  according  to  the  practice  ought  to  have  been  delivered, 


Cause  re- 
moved from 
inferior  Court. 
<  losts  against 
solicitor  in 
cases  of  negli- 
gence. 


(!)  Applied  to  all  civil  proceedings  (Rule  261,  ante,  p.  389),  but  Rule  27  (special 
allowance  and  general  regulations)  is  applied  to  criminal  proceedings  as  well 
(Rule  262,  ante,  p.  389). 
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r  0.  LXV. 
Er.  5-11] 

Security  for 
costs. 

By  plaintiff 
out  of  juris- 
diction. 


Security  by 
bond. 


Lower  scale. 


Higher  scale. 


Allowance  of 
higher  scale 
between  soli- 
citor and 
client. 


Disallowance 
of  costs  im- 
properly 
incurred. 


Bu<m  solicitor  shall  personally  pay  to  all  or  any  of  the  parties  such  costs  as 
the  <  '"int  or  Judge  Bhall  think  fit  to  award. 

(J.  In  any  cause  or  matter  in  which  security  for  costs  is  required,  the 
security  Bhall  be  of  such  amount,  and  be  given  al  Mich  times,  and  in  such 
manner  and  form,  as  the  <  tourl  or  a  Judge  Bhall  direct. 

6a.  A  plaintiff  ordinarily  resident  out  of  the  jurisdiction  may  be  ordered 
to  give  security  for  costs,  though  he  may  be  temporarily  resident  within  the 
jurisdiction. 

(22.  S.  C.  December,  1885.) 

7.  Where  a  bond  is  to  bo  given  as  security  for  costs,  it  shall,  unless  the 
Court  or  a  Judge  shall  otherwise  direct,  be  given  to  the  party  or  person 
r<  quiring  the  security,  and  not  to  an  officer  of  the  <  'emit. 

8.  In  causes  and  matters  commenced  after  these  Rules  come  into  operation, 
solicitors  shall  be  entitled  to  charge  and  he  allowed  the  fees  set  forth  in  the 
column  headed  "  lower  scale"  in  Appendix  N.  in  all  causes  and  matters,  and 
no  higher  fees  shall  be  allowed  in  any  case,  except  such  as  are  by  this  Order 
otherwise  provided  for;  and  in  causes  and  matters  pending  at  the  time  when 
these  Rules  come  into  operation,  to  which  the  higher  scale  of  costs 
previously  in  force  was  applicable,  the  same  scale  shall  continue  to  be 
applied. 

!).  The  fees  set  forth  in  the  column  headed  "  higher  scale  "  in  Appendix  X. 
may  be  allowed,  either  generally  in  any  cause  or  matter,  or  as  to  the  costs  of 
any  particular  application  made,  or  business  done,  in  any  cause  or  matter,  if, 
on  special  grounds  arising  out  of  the  nature  and  importance,  or  the  difficulty 
or  urgency  of  the  case,  the  Court  or  a  Judge  shall,  at  the  trial  or  hearing,  or 
further  consideration  of  the  cause  or  matter,  or  at  the  hearing  of  any  appli- 
cation therein,  whether  the  cause  or  matter  shall  or  shall  not  be  brought  to 
trial  or  hearing  or  to  further  consideration  (as  the  case  may  be),  so  order ;  or 
if  the  taxing  officer,  under  directions  given  to  him  for  that  purpose  by  the 
Court  or  a  Judge,  shall  think  that  such  allowance  ought  to  be  so  made  upon 
such  special  grounds  as  aforesaid. 

10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  bill  of  costs  of  a  solicitor 
for  the  purpose  of  ascertaining  the  amount  due  to  such  solicitor  in  respect 
thereof  from  the  person  to  be  charged  therewith,  if  such  bill  shall  include 
charges  for  business  done  in  any  cause  or  matter,  the  taxing  officer  may 
allow  the  fees  set  forth  in  the  column  headed  "  higher  scale  "  in  Appendix  X. 
in  respect  of  such  cause  or  matter,  or  in  respect  of  any  particular  application 
made  or  business  done  therein,  if  on  such  special  grounds,  as  are  in  the  last 

ling  Paile  mentioned,  he  shall  think  that  such  allowance  ought  to  be  so 
made. 

11.  If  in  an}'  case  it  shall  appear  to  the  Court  or  a  Judge  that  costs  have 
been  improperly  or  without  any  reasonable  cause  incurred,  or  that  by  reason 
of  any  undue  delay  in  proceeding  under  any  judgment  or  order,  or  of  any 
mi-conduct  or  default  of  the  solicitor,  any  co>ts  properly  incurred  have 
nevertheless  proved  fruitless  to  the  person  incurring  the  same,  the  Court  or 
Judge  may  call  on  the  solicitor  of  the  person  by  whom  such  costs  have  been 
so  incurred  to  show  cause  why  such  costs  should  not  be  disallowed  as  between 
the  solicitor  and  his  client,  and  also  (if  the  circumstances  of  the  case  shall 
require)  why  the  solicitor  should  not  repay  to  his  client  any  costs  which  the 
client  may  have  been  ordered  to  pay  to  any  other  person,  and  thereupon  may 
make  such  order  as  the  justice  of  the  case  may  require.  The  Court  or  Judge 
may,  if  they  or  he  think  fit,  refer  the  matter  to  a  taxing  officer  for  inquiry 
and  report :  and  direct  the  solicitor  in  the  first  place  to  show  cause  before 
such  taxing  officer,  and  may  also,  if  they  or  he  think  fit,  direct  or  authorise 
the  Official  Solicitor  of  the  Supreme  Court  to  attend  and  take  part  in 
such  inquiry.  Such  notice  (if  any)  of  the  proceedings  or  order  shall  be 
given  to  the  client  in  such  manner  as  the  Court  or  Judge  may  direct.  Any 
costs  of  the  Official  Solicitor  shall  be  paid  by  such  parties,  or  out  of  such 
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funds  as  the  Court  or  a  Judge  may  direct ;  or,  if  not  otherwise  paid,  may       [  0-  LXV. 

be  paid  out  of  such  moneys  (if  any)  as  may  be  provided  by  Parliament.  ^r-  H — *9e  ] 

12.  (Has  no  application  to  proceedings  on  the  Crown  side.) 

13.  [Relates  to  the  costs  of  a  solicitor  who  is  guardian  ad  litem.) 

14.  A  set-off  for  damages  or  costs  between  parties  may  bo  allowed  not-  Set-off  for 
withstanding  the  solicitor's  lien  for  costs  in  the  particular  cause  or  matter  damages  and 
in  which  the  set-off  is  sought.  costs. 

14a,  14b  and  14c  were  added  by  R.  S.  C.  November,  1893,  but  as  they  apply 
only  to  costs  out  of  the  estate  it  is  not  deemed  necessary  to  print  them  here,  and 
t/ic  same  applies  to  14D,  added  by  R.  S.  C.  October,  1904. 

lo.  Costs  may  be  taxed  on  an  award,  notwithstanding  the  time  for  setting  Costs  on 
aside  the  award  has  not  elapsed.  .  award. 

16.  One  day's  notice  of  taxing  costs,  together  with  a  copy  of  the  bill  of  Notice  of 
costs  and  affidavit  of  increase  (if  any),  shall  be  given  by  the  solicitor  of  the  taxation, 
party  whose  costs  are  to  be  taxed  to  the  other  party  or  his  solicitor,  in  all 

cases  where  a  notice  to  tax  is  necessary. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  where  the  Where  defen- 
defendant  has  not  appeared  in  person,  or  by  his  solicitor  or  guardian.  dant  has  not 

18.  The  Lord  Chancellor  may  by  order  from  time  to  time  direct  that  the  appeared, 
taxation  of  costs  in  any  particular  class  of  business  to  be  specified  in  the  Distribution 
order  shall  be  referred  to  one  or  more  taxing  masters  or  taxing  officers  to  be  of  work  in 
named  or  described  in   such  order,  but  subject  to  any  such  direction  the  taxing 
business  of  the  taxing  department  of  the  Central  Office  of  the  Supreme  Court  department, 
shall  be  regulated  and  distributed  by  the  taxing  masters  in  such  manner  and 

order  as  the  taxing  masters  may  deem  expedient ;  provided  that  in  any  case 
where  there  shall  have  been  any  former  taxation  in  the  same  cause  or  matter, 
or  in  any  summons  under  Ord.  LV.  it.  3  or  4,  relating  to  the  same  estate  or 
trust,  the  taxation  shall  go  to  the  taxing  master  before  whom  such  former 
taxation  took  place. 

(E.  S.  0.  January,  1902,  r.  7.) 

19.  The  taxing  masters  shall  be  respectively  assistant  to  each  other,  and  Masters  to 
in   the   discharge   of    their   duties  ;    and,    for   the   better   despatch   of    the  assist  each 
business  of  their  resj^ective  offices,   any  taxing  master  may  tax  or  assist  other  in 
in  the  taxation  of  a  bill  of   costs  which  has   been  referred   to  any  other  taxing, 
taxing  master  for  taxation,  and  for  ascertaining  what  is  due  in  respect  of 

such  costs,  and  iu  such  case  shall  certify  accordingly. 

19a.  [Relates  only  to  Chancery  Division.) 

19b.  The  proper  officer,  by  whom  any  order  directing  a  taxation  of  costs 
shall  be  drawn  up,  shall  certify  upon  the  order  the  date  on  which  it  was 
signed,  entered,  or  otherwise  perfected  (J). 

19c.  The  solicitor  having  the  carriage  of  the  order  shall  leave  at  the  office 
of  the  proper  taxing  officer  within  seven  days  (or  such  further  time  as  the 
taxing  officer  may  allow  for  reasons  to  be  certified  by  him),  after  the  order 
was  signed,  entered,  or  otherwise  perfected,  a  copy  of  it,  and  (annexed  to 
such  copy)  a  statement  containing  the  names  and  addresses  of  the  parties 
appearing  in  person,  and  of  the  solicitors  of  the  parties  not  appearing  in 
person,  and  in  case  of  default  no  costs  of  drawing  and  copying  the  bill,  nor 
of  attending  the  taxation,  shall  be  allowed  to  the  solicitor  so  failing. 

19d.  On  the  copy  of  the  order  being  left  with  the  taxing  officer,  he  shall 
forthwith  send  by  post  to  the  parties  appearing  in  person,  and  to  the  soli- 
citors of  the  parties  not  appearing  in  person,  a  notice  fixing  a  date  before 
which  the  bills,  the  taxation  whereof  is  directed  by  the  order,  shall  (witli  all 
necessary  papers  and  vouchers)  be  left  for  taxation,  and  a  subsequent  date 
on  which  the  taxation  shall  be  proceeded  with. 

19e.  The  taxation  shall,  if  possible,  be  continued  without  interruption  till  Continuation 
completed,  but  if  adjourned   for   any   reason,  notice  of  the   adjournment  of  taxation. 

(J)  Rules  19b,  19c  and  19d  were  substituted  for  the  then  existing  Rules  by 
R.  S.  C.  June,  1889. 
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[  0.  LXV. 
Rr.l9e-26a  ] 


Penalty  for 
delaying  or 
impeding 
taxation. 


shall  be  sent  by  the  taxing  master  by  posi  to  any  solicitor  not  present  at 
the.  time  of  the  adjournment  whose  attendance  he  may  desire  at  the  next 
appointment. 

L9f.  (Annulled  by  R.  S.  C.  June,  1889.) 

19g.  Any  solicitor  who  shall  fail  to  Leave  bis  bill  of  costs  (with  the  neces- 
sary papers  and  vouchers)  within  the  time  or  extended  time  lixed  by  the 
taxing  master  tor  thai  purpose,  or  who  shall  in  anyway  delayer  impede 
the  taxation,  shall,  unless  the  taxing  master  otherwise  directs,  forfeit  tho 
fees  to  which  he  would  otherwise  be  entitled  for  drawing  his  bill  of  costs, 
and  for  attending  the  taxation,  and  the  taxing  master  may  also,  if  he  shall 
think  fit,  exercise  all  or  any  of  the  powers  vested  in  him  by  Regulations  (28) 
and  (55)  of  this  Order. 

(R.  S.  C.  December,  1885.) 

Separate  19h.  In  every  bill  of  costs  the  professional  charges  shall  be  entered  in  a 

columns  for       separate   column  from  the  disbursements,  and  every  column  shall  be  cast 
disbursements  before  the  bill  is  left  for  taxation, 
and  charges.  ,  „    ~    ~   „        .         „„    , 

b  (R.  S.  C.  December,  1885.) 

120.  (Relates  only  to  the  taxation  of  bills  of  costs  in  the  Chancery  Division.) 

21.  (-Relates  only  to  taxations  in  tin-  Chancery  Division.) 

22.  (Relates  only  to  taxations  in  tin  Chancery  Division.) 

23.  In  any  case  where  the  Court  or  a  Judge  shall  think  fit  to  award  costs 
to  any  party,  the  Court  or  Judge  may  by  the  order  direct  taxation  of  the 
costs  of  such  party  and  payment  of  a  proportion  thereof,  or  direct  payment 
of  a  sum  in  lieu  of  taxed  costs,  and  direct  by  and  to  whom  such  proportion 
or  sum  shall  he  paid. 

(Amended  by  R.  S.  0.  Jan.  1902,  r.  8,  and  R.  S.  0.  July,  1902,  r.  15.) 

24.  (Fees  under  the  Charitable  Trusts  Act,  1853,  s.  28.) 

25.  (Matters  commenced  by  summons  under  the  Act  in  the  last  preceding  Rule.) 
2(5.  (Fees  and  allowances  under  the  Act  22  &  23  Vict.  c.  35,  s.  30.) 
26a.  Orders  for  delivery  of  bills  of  costs  by  solicitors  and  for  taxation  of 

such  bills  may  be  made  by  the  Court  or  a  Judge  in  any  division  of  the 
High  Court,  notwithstanding  that  such  bills  relate  to  non-contentious  pro- 
ceedings. 

(R.  8.  C.  July,  1903,  r.  9.) 

It  is  not  deemed  necessary  to  set  out  the  provisions  of  Rule  27,  as  they  relate 
only  to  taxation. 


Gross  sum  in 
lieu  of  taxed 
costs. 


r  0.  LXVI. 
Er.  1-3  ] 

Notices  to  be 
in  writing. 
Paper. 
PrintiDsr. 


Order  LXVI.  (') 
Notices,  Printing,  Paper,  Copies,  Office  Copies,  Minutes,  &c. 

1 .  All  notices  required  by  these  Rules  shall  be  in  writing,  unless  expressly 
authorized  by  the  Court  or  a  Judge  to  be  given  orally. 

2.  All  accounts,  copies,  and  papers  left  at  <  'liamhoi's,  shall  be  written  upon 
foolscap  paper,  bookwise,  unless  the  nature  of  the  document  renders  it 
impracticable. 

3.  Proc dings  required  to   be  printed  shall   be  printed  on  cream  wove 

machine  drawing  foolscap  folio  paper,  19  lbs.  per  mill  ream,  or  thereabouts, 
in  pica  type  leaded,  with  an  inner  margin  of  about  three-quarters  of  an  inch 
wide,  and  an  outer  margin  about  two  inches  and  a  half  wide. 


(l)  Applied  as  far  as  applicable  to  civil  proceedings  only  by  Rule  203,  ante,  p.  390. 
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4.  Any  affidavit  may  be  sworn  to  either  in  print  or  in  manuscript,  or  partly 
in  print  and  partly  in  manuscript. 

.5.  Where  any  written  deposition  of  a  witness  has  been  filed,  such 
deposition  shall  be  printed,  unless  otherwise  ordered. 

6.  The  Rules  of  Court  as  to  printing  depositions  and  affidavits  to  be  used 
on  a  trial  shall  not  apply  to  depositions  and  affidavits  which  have  been 
previously  used  upon  any  proceeding  without  having  been  printed. 

7.  Where,  pursuant  to  these  Rules,  any  pleading,  notice,  special  case, 
petition  of  right,  deposition,  or  affidavit  is  to  be  printed,  and  where  any 
printed  or  other  office  copy  of  any  such  document  is  to  be  taken,  the  following 
regulations  shall  be  observed  : 

(a)  The  party  on  whose  behalf  the  deposition  or  affidavit  is  taken  and 

filed  is  to  print  the  same  in  the  manner  provided  by  Rule  3  of  this 
order : 

(b)  To  enable  the  party  printing,  to  print  any  deposition  or  affidavit,  the 

officer  with  whom  it  is  filed  shall  on  demand  deliver  to  such  party 
a  copy  written  on  draft  paper  on  one  side  only  : 

(c)  The  party  printing  shall,  on  demand  in  writing,  furnish  to  any  other 

party  any  number  of  printed  copies,  not  exceeding  ten,  upon 
payment  therefor  at  the  rate  of  1'/.  per  folio  for  one  copy,  and 
hd.  per  folio  for  every  other  copy : 

(d)  As  between  a  solicitor  delivering  any  printed  copies  and  his  client, 

credit  shall  be  given  by  the  solicitor  for  the  whole  amount  payable 
by  any  other  party  for  such  printed  copies  : 

(e)  The  party  entitled  to  be  furnished  with  a  print  shall  not  be  allowed 

any  charge  in  respect  of  a  written  copy,  unless  the  Court  or  a 
Judge  shall  otherwise  direct : 

(f)  Except  as  provided  by  Ord.  LV.  r.  48,  the  party  by  or  on  whose 

behalf  any  deposition,  affidavit,  or  certificate  is  filed  shall  leave  a 
copy  with  the  officer  with  whom  the  same  is  filed,  who  shall 
examine  it  with  the  original  and  mark  it  as  an  office  copy  ;  such 
copy  shall  be  a  copy  printed  as  above  provided  where  such 
deposition  or  affidavit  is  to  be  printed : 

(g)  The  party  or  solicitor  who  has  taken  any  printed  or  written  office 

copy  of  any  deposition  or  affidavit  is  to  produce  the  same  upon 
every  proceeding  to  which  the  same  relates : 

(h)  Where  any  party  is  entitled  to  a  copy  of  any  deposition,  affidavit, 
proceeding,  or  document  filed  or  prepared  by  or  on  behalf  of 
another  party,  which  is  not  required  to  be  printed,  such  copy 
shall  be  furnished  by  the  party  by  or  on  whoso  behalf  the  same 
has  been  filed  or  prepared : 

(i)  The  party  requiring  any  such  copy,  or  his  solicitor,  is  to  make  a 
written  application  to  the  party  by  whom  the  copy  is  to  be 
furnished,  or  his  solicitor,  with  an  undertaking  to  pay  the  proper 
charges,  and  thereupon  such  copy  is  to  be  made  and  ready  to  be 
delivered  at  the  expiration  of  twenty-four  hours  after  the  receipt 
of  such  request  and  undertaking,  or  within  such  other  time  as  the 
Court  or  a  Judge  may  in  any  case  direct,  and  is  to  be  furnished 
accordingly  upon  demand  and  payment  of  the  proper  charges : 

(J)  (-BeZaies  only  to  an  ex  parte  application  for  an  injunction  or  ivrit  o/ne 
exeat  regno.) 

(k)  It  shall  be  stated  in  a  note  at  the  foot  of  every  affidavit  filed  on  whose 
behalf  it  is  so  filed,  and  such  note  shall  be  printed  on  every 
printed  copy  of  an  affidavit  or  set  of  affidavits,  and  copied  on 
every  office  copy  and  copy  furnished  to  a  party  (') : 

(1)  The  name  and  address  of  the  party  or  solicitor  by  whom  any  copy  is 
furnished  is  to  be  indorsed  thereon  in  like  manner  as  upon  pro- 
ceedings in  Court,  and  such  party  or  solicitor  is  to  bo  answerable 

(')  Cf.  Rule  8,  ante,  p.  12,  which  requires  this  note-  to  be  indorsed. 


r  0.  LXVI. 
Rr.  4—7  ] 

Affidavits. 
Depositions 
to  be  printed. 
Depositions, 
&c.  previously 
used. 

Regulations 
as  to  printing. 

Party  to  print. 


Copy  for 
printing. 

Supply  to 
other  party. 


Copies  sup- 
plied to  other 
party. 

Written 
copies. 

Office  copy. 


Production  of 
office  copy. 

Furnishing 
copies  when 
not  printed. 


Written 
application 
for  copy. 


Affidavit  to 
state  on  whose 
behalf  filed. 

Indorsement 
of  name  and 
address. 
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[  0.  LXVI. 
Rr.  7-9] 

Folios  to  be 
marked. 


Neglect  to 
furnish  copies. 


Expense  of 

printing. 


for  Hi"  same  being  a  true  copy  oft! riginal,  or of  an  office  copy 

of  the  original,  of  which  it  purports  to  be  a  copy,  aa  the  case 

may  be  : 

(in)  The  folios  of  all  printed  and  written  office  copies,  and  copies  delivered 
or  furnished  to  a  party,  shall  be  numbered  consecutively  in  the 
margin  thereof,  and  such  written  copies  shall  be  written  in  a  ileal 
and  legible  manner  on  the  same  paper  as  in  the  case  of  printed 
copies : 

(n)  In  case  any  party  or  solicitor  who  shall  be  required  to  furnish  any 
such  written  copy  as  aforesaid  shall  either  refuso  or,  for  twenty- 
four  hours  from  the  time  when  the  application  for  such  copy  has 
been  made,  neglect  to  furnish  the  same,  the  person  by  whom 
such  application  shall  be  made  shall  he  at  liberty  to  procure  an 
office  copy  from  the  office  in  which  the  original  shall  have  been 
filed,  and  in  such  case  no  costs  shall  be  payable  to  the  solicitor  so 
making  default  in  respect  of  the  copy  so  applied  for  : 

(o)  Where,  by  any  order  of  the  Court  (whether  of  appeal  or  otherwise^ 
or  a  Judge,  any  pleading,  evidence,  or  other  document  is  ordered 
to  be  printed,  the  Court  or  Judge  may  order  the  expense  of 
printing  to  be  borne  and  allowed,  and  printed  copies  to  be 
furnished  by  and  to  such  parties  and  upon  such  terms  as  shall  be- 
thought fit. 
S.  [Relates  to  Admiralty  actions  only.) 
9.   [Relates  to  Admiralty  actions  only.) 


r  o.  lxx. 

Rr.  1-4  ] 

Proceeding 
not  to  be  ren- 
dered void. 

Application 
to  set  aside. 

Grounds  to  be 

stated. 

Costs. 


Order  LXX.  (') 
Effect  of  Non-compliance. 

1.  Non-compliance  with  any  of  these  Eules,  or  with  any  rule  of  practice 
for  the  time  being  in  force,  shall  not  render  any  proceedings  void  unless  the 
Court  or  a  Judge  shall  so  direct,  but  such  proceedings  may  be  set  aside  either 
wholly  or  in  part  as  irregular,  or  amended,  or  otherwise  dealt  with  in  such 
manner  and  upon  such  terms  as  the  Court  or  Judge  shall  think  fit. 

2.  No  application  to  set  aside  any  proceeding  for  irregularity  shall  be 
allowed  unless  made  within  reasonable  time,  nor  if  the  party  applying  has 
taken  any  fresh  step  after  knowledge  of  the  irregularity. 

3.  Where  an  application  is  made  to  set  aside  proceedings  for  irregularity, 
the  several  objections  intended  to  be  insisted  upon  shall  be  stated  in  the 
summons  or  notice  of  motion. 

4.  When  a  summons  is  taken  out  to  set  aside  any  process  or  proceeding 
for  irregularity  with  costs,  and  the  summons  is  dismissed  generally  without 
any  special  direction  as  to  costs,  it  is  to  be  understood  as  dismissed  with 
costs. 


(')  Applied   as  far  as   applicable   to  both   civil   and    criminal  proceedings   by 
Rule  264,  ante,  p.  390. 
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WHICH    IN    THEMSELVES    DIRECTLY   APPLY    TO    THE 
CROWN  SIDE. 

(R.  S.  C.  Ord.  LIX.,  LXL,  LXIII.  and  LXVIII.) 


Order  LIX. 
Divisional  Courts. 
Has  been  dealt  with  ante,  p.  412. 


Order  LXL 

Central  Office. 

1.  (')  The  Central  Office  shall,  for  the  convenient  despatch  of  business,  be       rg  j^j 
divided  into  the  departments  specified  in  the  first  column  of  the  following  ]j   i  ] 

scheme,  and  the  business  of  the  Office  shall  be  distributed  among  the  depart-         , 

ments  in  accordance  with  that  scheme,  and  shall  be  performed  by  the  several  Departments, 
officers  and  clerks  in  the  said  office  who  are  now  charged  with  the  same  or 
similar  duties,  and  by  such  others  as  may  from  time  to  time  be  appointed  by 
lawful  authority  for  that  purpose. 

Scheme. 


Name  of  Department. 


1.  Writ,  appearance   and 
judgment. 


Business. 


The  sealing  and  issue  of  writs  of    summons    for  the 

commencement  of  actions. 
The   entry  in   the   cause-book   of   writs   of   summons, 

appearances  and  judgments. 
The   sealing   and  issue   of    notices  for   service   under 

Ord.  XVI.  r.  48. 
The  receipt  and  filing  of  pleadings  and  notices  delivered 

on  entry  of  judgment. 
The  transaction  of  all  business  heretofore  conducted  in 

the  Record  and  Writ  Office,  except  such  part  thereof 

as  is  transacted  in  the  Record  Department. 


(')  This  Rule  is  set  out  because  the  Crown  Office  is  included  in  the  scheme.  It  is  not 
necessary  to  set  out  the  remaining  Rules  of  the  Order,  as  by  virtue  of  Ord.  LXVIII.  r.  1, 
proceedings  on  the  Crown,  side  of  the  King's  Bench  Division  are  excepted  from  the 
operation  of  the  Rules  of  the  Supreme  Court,  save  as  expressly  provided. 
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[  0.  LXI. 

R.  1  ] 


Name  of  Department. 


2.  Summons  and  order  (*). 


3.  Filing  and  Record 


4.  Taxim 


5.  Enrolment 


Judgments  and  married 
women's  acknowledg- 
ments ('). 


7.  Bills  of  Sale 


8.  Queen's     Remembran- 
cer (!). 


9.  Crown  Office 

10.  Associates  (' 


Business. 


The  issue  of  summonses  in  the  Queen's  Bench  Division, 
and  the  drawing  up  of  all  Orders  made  either  in 
Court  or  in  Chambers  in  that  division. 

The  tiling  of  all  affidavits  (•)  to  be  filed  in  the  Central 
Office,  and  all  depositions  to  be  used  in  the  Chancery- 
Division,  and  such  other  documents  as  may  from  time 
to  time  be  directed  by  the  Masters  to  be  filed,  and  the 
making  and  examination  of  office  copies  of  documents 
filed  in  the  department. 

The  custody  of  all  deeds  and  documents  ordered  to  be 
left  with  the  Masters. 

The  business  heretofore  performed  in  the  Report  Office 
under  the  direction  and  control  of  the  clerks  of 
Records  and  Writs. 

The  taxation  of  costs  (see  R.  S.  C.  Jan.  1902,  r.  5), 
except  such  costs  as  have  heretofore  been  taxed  in  the 
Queen's  Remembrancer's  Office  or  the  Crown  Office  (3). 

The  business  heretofore  performed  in  the  Enrolment 
Office. 

The  registry  of  acknowledgments  of  deeds  by  married 
women.  (See  Rule  1a  and  the  Land  Charges  Act, 
1900.) 

The  registry  of  bills  of  sale  and  other  duties  connected 
therewith. 

The  business  heretofore  performed  in  the  King's  Re- 
membrancer's Office. 

The  business  heretofore  performed  in  the  Crown  Office. 

The  business  heretofore  performed  in  the  Associates' 
Offices. 


[  0.  LXIII. 
E.  1  ] 

Sittings  of 
the  Courts. 


Order  LXIII. 
Sittings  and  Vacations. 
1.  The  sittings  of  the  Court  of  Appeal  and  the  sittings  in  London  and 
Middlesex  of  the  High  Court  of  Justice  shall  be  four  in  every  year,  viz.,  the 
Michaelmas  sittings,  the  Hilary  sittings,  the  Easter  sittings,  and  the  Trinity 
sittings.  The  Michaelmas  sittings  shall  commence  on  the  12th  of  October 
and  terminate  on  the' 2 1st  of  December;  the  Hilary  sittings  shall  commence 
(in  the  11th  of  January  and  terminate  on  the  Wednesday  before  Easter;  the 

(')  This  department  was  amalgamated  for  certain  purposes  with  the  Crown  Office 
Department  by  It.  S.  C.  January,  1894  {Stat.  11.  <V  0.  1894,  419).  So  much  of  the 
Summons  and  Order  Department  as  formed  tht  Court  Order  Department  teas  amalgamated 
with  the  Associates'  Department,  and  the  Queen'.-  'Remembrancer's  Department  with  the 
Judgments  and  Married  Women' 's  Acknowlvilymcnts  Department,  by  R.  S.  C.  December, 
1887,  r.  1a  of  this  Order. 

(-)  But  see  Rule  8,  ante,  p.  12. 

(»)  Crown  Office  costs  are  now  taxed  by  the  Taxing  Masters  by  virtue  of  Rule  2 
of  the  R.  S.  C.  January.  1902. 


RULES  OF  THE  SUPREME  COURT,  1883. 


499 


Easter  sittings  shall  commence  on  the  Tuesday  after  Easter  week  and  ter-     [  0.  LXIII. 
minate  on  the  Friday  before  Whit   Sunday ;  and  the  Trinity  sittings  shall     Rr.  1—11  ] 

commence  on  the  Tuesday  after  Whitsun  week  and  terminate  on  the  31st  of  

July  (i). 

(As  altered  by  Orders  in  Council  dated  12th  December,  1883,  and  1st  March,  1907, 
respectively.) 

2.  It  shall  not  be  necessary  for  the  Court  of  Appeal  or  the  High  Court  of  Queen's  birth- 
Justice  to  sit  on  the  day  appointed  to  be  kept  as  the  Queen's  Birthday.  day. 

3.  The  sittings  of  the  several  offices  of  the  Supreme  Court  shall  extend  Sittings  of 
over  the  whole  of  the  four  periods  between  the  vacations.  the  offices. 

4.  The  vacations  to  be  observed  in  the  several  Courts  and  offices  of  the  Vacations. 
Supreme  Court  shall  be  four  in  every  year,  viz.,  the  Long  vacation,  the 
Christmas  vacation,  the  Easter  vacation,   and  the  Whitsun  vocation.     The 

Long  vacation  shall  commence  on  the  1st  of  August  and  terminate  on  the 
11th  of  October  (2) ;  the  Christmas  vacation  shall  commence  on  the  24th  of 
December  and  terminate  on  the  6th  of  January ;  the  Easter  vacation  shall 
commence  on  Good  Friday  and  terminate  on  Easter  Tuesday ;  and  the 
Whitsun  vacation  shall  commence  on  the  Saturday  before  Whit  Sunday  and 
shall  terminate  on  the  Tuesday  after  Whit  Sunday  (3). 

(As  altered  by  Orders  in  Council  dated  Vlth  December,  1883,  and  1st  March,  1907, 
respectively.) 

o.  The  days  of  the  commencement  and  termination  of  each  sitting  and  Computation 
vacation  shall  be  included  in  such  sitting  and  vacation  respectively.  of  days. 

6.  The  several  offices  of  the  Supreme  Court  shall  be  open  on  every  day  of  Days  -when 
the  year,  except  Sundays,  Good  Friday,  Easter  Eve,  Monday  and  Tuesday  offices  closed, 
in  Easter  Week,  Whit  Monday,  the  first  Monday  in  August,  Christmas  Day, 

and  the  next  following  working  day,  and  all  days  appointed  by  proclamation 
to  be  observed  as  days  of  general  fast,  humiliation,  or  thanksgiving. 

(As  altered  by  R.  S.  C.  August,  1907.) 

7.  (Provides  for  when  the  offices  of  each  District  Registrar  of  the  High  Court  Saturdays. 
of  Justice  shall  be  open.) 

8.  The  offices  of  the  Supreme  Court  (including  the  Judge's  Chambers)  shall,   Office  hours, 
save  as  hereinafter  mentioned,  close  on  Saturdays  at  two  o'clock. 

9.  The  office  hours  in  the  several  offices  of  the  Supreme  Court,  other  than 
the  Summons  and  Order,  Crown  Office,  and  Associates'  Department  of  the 
Central  Office,  shall  be  from  ten  in  the  forenoon  to  four  in  the  afternoon, 
except  on  Saturday  and  in  vacation,  when  the  offices  shall  close  at  two  in 
the  afternoon.  In  the  excepted  departments  the  hours  shall  be  from  eleven 
in  the  forenoon  to  five  in  the  afternoon,  except  on  Saturday  and  in  vacation, 
when  the  hours  shall  be  from  eleven  in  the  forenoon  to  three  in  the  afternoon. 

10.  (Relates  only  to  the  office  of  the  District  Registry  at  Manchester.) 

11.  Two  of  the  Judges  of  the  High  Court  shall  be  selected  at  the  com-  Vacation 
mencement  of  each  Long  vacation  for  the  hearing  in  London  or  Middlesex,   Judges, 
during  vacation,  of  all  such  applications  as  may  require  to  be  immediately  or 
promptly  heard.     Such  two  Judges  shall  act  as  Vacation  Judges  for  one  year 

from  their  appointment.  In  the  absence  of  arrangement  between  the  Judges, 
the  two  Vacation  Judges  shall  be  the  two  Judges  last  appointed  (whether  as 
Judges  of  the  said  High  Court  or  of  any  Court  whose  jurisdiction  is  by  the 
Principal  Act  transferred  to  the  said  High  Court)  who  have  not  already 
served  as  Vacation  Judges  of  any  such  Court,  and  if  there  shall  not  be  two 
Judges  for  the  time  being  of  the  said  High  Court  who  shall  not  have  so 
served,  then  the  two  Vacation  Judges  shall  be  the  Judge  (if  any)  who  has  not 


(*)   The  old  terms  are  abolished,  except  as  a  measure  for  determining  the  time  at  or 
within  which  any  act  is  required  to  be  done  by  s.  26  of  the  Act  of  1873. 
(•)  Ibid. 
(a)  And  see  s.  27  of  the  Act  of  1873. 
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r  o.  lxiii. 

Rr.  11—16  ] 


Sittings  of 
Judges  in 
vacation. 


Intervals  be- 
tween sitting; 
not  included 
in  a  vacation. 


so  served  and  the  senior  Judge  or  Judges  whohasor  have  80  served  once  only 
according  to  seniority  of  appointment,  whether  in  the  said  High  Courl  or 
such  other  Courl  as  aforesaid.  The  Lord  Chancellor  shall  aol  lie  liable  to 
serve  as  a  Vacal  ion  Judge. 

12.  The  Vacation  Judges  may  sit  either  separately  or  together  as  a 
Divisional  Court  as  occasion  shall  require,  and  may  bear  and  dispose  of  all 
i  auses,  matters,  and  other  business,  to  w  hichevcr  I  uvision  the  same  may  be 
assigned.  No  order  made  by  a  Vacation  Judge'  shall  be  reversed  or  varied 
except  by  a  Divisional  Court  or  the  Court  of  Appeal,  or  the  Judge  who  made 
the  order.  Any  other  Judge  of  the  High  Court  may  sit  in  vacation  for  any 
Vacation  Judge  ('). 

13.  (Relates  to  tht  Chancery  Chambers.) 

14.  (Has  no  application  to  th  'proceedings  on  tfo  Crown  side  of  the  King's 
Bench  Division.) 

15.  Any  interval  between  the  sittings  of  the  High  Court  or  any  Division 
thereof,  not  included  in  a  vacation,  shall,  so  far  as  the  disposal  of  business 
by  the  Vacation  Judges  is  concerned,  be  deemed  to  be  a  portion  of  tin- 
vacation. 

16.  (Relates  to  the  sittinijs  <>f  the  Ofiiclnl  lit ferees.) 


[  0.  LXVI1I. 
Rr.  1,  2a  ] 

Excepted  pro- 
ceedings. 


Order  LXVIII.  (2) 

Applications  of  Rules  in  Croivn,  Revenue,  and  Matrimonial  Cases. 

1.  Subject  to  the  provisions  of  this  Order,  nothing  in  these  Rules,  save  as 
expressly  provided,  shall  affect  the  procedure  or  practice  in  any  of  the 
following  causes  or  matters  : — 

(a)  Criminal  proceedings ; 

(b)  Proceedings  on  the  Crown  side  of  the  Queen's  Bench  Division  ; 

(c)  Proceedings  on  the  Revenue  side  of  the  Queen's  Bench  Division ; 

(d)  Proceedings  for  Divorce  or  other  Matrimonial  Causes. 

2a.  (Application  of  Ord.  II.  r.  8  to  Revenue  side.) 


(!)  See  as  to  the  constitution  of  Divisional  Courts,  s.  17  of  the  Appellate  Jurisdiction 
Act,  1876,  and  s.  4  of  the  Judicature  Act,  1884,  and  ante,  p.  412. 

It  has  been  decided  unite  this  Hale  that  a  single  Judge  in  vacation  cannot  form  a 
Divisional  Court  by  himself:  /.'.  v.  West  Bam  Union,  6th  Dec.  1882. 

(2)  Rules  2,  3,  and  4  of  this  Order,  so  far  as  they  relate  to  proceedings  on  the 
Crown  side,  are  annulled  by  Rule  1,  ante,  p.  10. 


501 


APPENDIX  C. 


APPENDIX  TO  CBOWN  OFFICE  BULES,  1906. 

FORMS. 

SeeEule269,  ante,  p.  391. 

No.  1. 

General  Form  of  Writ  of  Certiorari  for  Orders,  &c. 

Edward  the  Seventh,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  to  [here  insert  direction]  to  A.  B.  [and  C.  D.  and 
E.  F.]  and  to  every  of  them  greeting  :  We  being  wdling  for  certain  reasons 
that  [here  insert  description  of  order  or  other  proceeding  to  be  removed  from  the 
order  for  the  certiorari] 

(as  is  said)  be  sent  by  yon  before  us,  do  command  you,  and  every  of  you 
that  you  or  one  of  you  do  send  forthwith  under  your  hands  [or  seals]  or  the 
hand  [or  seal]  of  one  of  you  before  us,  in  the  King's  Bench  Division  of  our 
High  Court  of  Justice  at  the  Royal  Courts  of  Justice,  London,  all  and 
singular  the  said  orders  [or  the  said  order]  with  all  things  touching  the  same 
as  fully  and  perfectly  as  they  [or  it  may]  have  been  made  by  you  [or  some 
of  you],  and  now  remain  in  your  custody  or  power,  together  with  this  our 
writ,  that  we  may  cause  further  to  be  done  thereon  what  of  right  and 
according  to  the  law  and  custom  of  England  we  shall  see  fit  to  be  done. 
Witness,  Richard  Everard,  Baron  Alverstone,  at  the  Boyal  Courts  of  Justice, 
London,  the  day  of  in  the  year  of  Our  Lord  one  thousand 

nine  hundred  and  six. 

To  be  indorsed. 
By  order  of  Court  [or  of  Mr.  Justice  ]. 

At  the  instance  of 

This  writ  was  issued  by  M.  N.,  of  X.,  solicitor  for  [or,  if  the  case  be  so, 
"  agent  for"  G.  H.  of  Y.,  the  solicitor  for]. 


No.  2. 

Affidavit  in  support  of  Application  for  Certiorari  or  Order  to 
remove  Indictment  into  the  King's  Bench  Division. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
I,  A.  B.,  of,  &c.  ,  make  oath  and  say  as  follows : 

1 .  That  at  the  general  quarter  sessions  of  the  peace  holden  at  in 

and  for  the  county  of  ,  on  or  about  the  day  of  ,  a  bill 

S.M.  K  K 
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of  indictment  was  preferred  to  the  grand  jury  who  returned  a  true  bill  [or 
that  it  is  intended  to  prefer  a  bill  of  indictment,  aa  the  case  may  be]. 

2.  That,  in  my  judgment  and  belief,  nice  and  intricate  questions  or  points 
of  law  will  arise  on  the  trial  of  the  said  indictment,  which  will  render  it 
important  that  the  same  should  be  tried  before  one  of  the  Learned  Judges  of 
the  High  Omit  of  Justice,  and  particularly,  thai  a  question  will,  as  I  am 
advised,  be  raised  as  to  whether  [state  Hn  particular  question  that  will  arise,  or 
that  n  iiiiistii.ii  will  arisi  upon  the  construction  of  an  Act  of  Parliament], 

3.  That,  in  my  judgment  and  belief,  it  will  be  material  and  necessary  that 
the  said  indictment  should  be  tried  by  a  special  jury,  which  cannot  be  had, 
unless  tho  said  indictment  be  removed  into  this  honourable  ( 'ourt.  And  that 
I  [or  as  the  case  may  be]  will  cause  a  special  jury  to  be  had  if  the  said  indict- 
ment should  be  so  removed. 

4.  That  I  verily  believe  that  it  will  be  important  and  necessary  that  a  view 
of  the  place  and  premises  in  question  should  be  had  by  some  of  the  jurymen 
to  be  impannelled,  to  try  the  i^sue  joined  upon  the  said  indictment,  which  I 
am  informed  and  believe  can  only  be  had  by  the  said  indictment  being 
removed  into  this  honourable  Court. 

o.  That,  by  reason  of  [here  state  what  has  occurred  to  create  prejudice],  I 
verily  believe  that  strong  prejudices  have  been  created  in  the  minds  of  some 
of  the  justices  who  may  preside  at  the  sessions  upon  the  trial  of  the  said 
indictment.  And  also  among  that  class  of  persons  in  the  said  place,  from 
whom  the  common  jurors  are  selected  for  the  trials  at  the  said  sessions,  and 
some  of  whom  are  likely  to  be  called  upon  the  jury  for  the  trial  of  the  said 
indictment,  unless  the  same  be  removed  into  this  honourable  Court.  And, 
therefore,  that  a  fair  and  impartial  trial  of  the  same  cannot  be  had  at  the  said 
sessions. 

6.  That  [aild  any  other  allegation  which  may  he  likely  1<>  induce  the  Court  or 
a  Judge  to  grant  the  writ  of  certiorari  consistent  with  the  facts  and  circumstance* 
of  the  case  required  to  he  remored.]. 

[Omit  any  <</'  the  foregoing  allegations  which  may  not  he  applicable  to  the 
case.] 

Sworn  at  No.  in  the  County  (or  City)  of  this  day 

of  190     . 

Before  me, 

F.  H.  S. 
(A  Commissioner  for  Oaths). 


No.  3. 

Summons  foe  Certiorari  to  remove  Indictment  into  the  King's 
Bench  Division. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
*  The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  [or  the  solicitor]  for  the  defendant  [or  prosecutor] 
and  upon  reading  the  affidavit  of  ,  filed  the  day  of 

190      — 

It  is  ordered  that  the  prosecutor  [or  defendant]  attend  the  Judge  in 

Chambers  on  the  day  of  19     ,  at  the  hour  of  in  the 

noon,  upon  the  hearing  of  an  ajiplication  for  a  writ  of  certiorari 

directed  to  the  keepers  of  the  peace  and  justices  in  and  for  the  county  of 

[or  as  the  ease  nun/  he]  to  remove  into  this  division  all  and  singular 

*  Here  insert  name  of  Judge. 
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indictments  of  whatsoever  misdemeanours  [or  felonies]  whereof  A.  B.  is  [or 
may  be,  if  indict  incut  not  •preferred]  before  them  indicted. 

At  the  instance  of  the  defendant  [or  prosecutor]. 
Dated  the  day  of  190     . 

This  summons  was  taken  out  by  ,  of  ,  solicitor  for  [or 

agent,  &c,  if  so]. 

To 


No.  4. 

Judge's  Ordeii  for  Certiorari  to  Remove  Indictment  into  the 
King's  Bench  Division  ('). 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

*  The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  on  both  sides  [or  as  the  case  may  he~]  and  upon  reading 
the  affidavit  of  ,  filed  the  day  of  190     , — 

It  is  ordered  that  a  writ  of  certiorari  issue  directed  to  the  keepers  of  the 
peace  and  justices  in  and  for  the  county  of  [or  as  the  case  may  ie]  to 

remove  into  this  division  all  and  singular  indictments  of  whatsoever  mis- 
demeanours [or  felonies]  whereof  A.  B.  is  [or  may  be  if  indictment  not 
'preferred']  before  them  indicted. 

At  the  instance  of  the  defendant  [or  prosecutor]. 

And  it  is  further  ordered  that  the  recognizance  to  be  entered  into  be  by  the 
defendant  [or  prosecutor]  in  the  sum  of  £  ,  with  two  sureties  in  the 

sum  of  £  '     each. 

Dated,  &c. 

*  Here  insert  name  of  Judge. 


No.  5. 

Summons  to  remove  Indictment  from  Assizes  or  Central  Criminal 
Court  into  the  King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  [or  the  solicitor]  for  the  prosecutor  [or  defendant], 
and  upon  reading  the  affidavit  of  ,  filed  the  day  of 

190     ,— 

It  is  ordered  that  the  defendant   [or  prosecutor]   attend  the  Judge  in 
Chambers  on  the  day  of  next,  upon  the  hearing  of 

an  application  for  an  order  that  all  and  singular  indictments  of  whatsoever 
misdemeanours  [or  felonies]  whereof  A.  B.  is  [or  may  be]  before  the  justices 
of  oyer  and  terminer,  in  and  for  the  county  [or  city]  of  [or  before  the 

Justices  of  the  Central  Criminal  Court]  indicted  be  removed  into  this  division 
[if  from  Centra/.  Criminal  Court,  add,  for  trial  in  and  for  the  County  of 
Middlesex  {or  Essex,  Kent,  or  Surrey,  or  the  City  of  London,  as  the  case  may 

At  the  instance  of  the  prosecutor  [or  defendant]. 

Dated,  &c. 

This  summons,  &c.  [as  in  Form  ATo.  3]. 

(')  See  Rule  14,  ante,  p.  24. 
K  K  "2 
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No.  6. 


Judge's  Order  to  remove  Indictment  from  Assizes  or  Central 
('ki.mi.val  Court  into  thi:  King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  <  ihambers. 

Upon  hearing  counsel  [or  the  solicitors]  on  both  sides  [or  as  the  case  may  h  ] 
and  upon  reading  the  affidavit  of  ,  filed  the  day  of  , 

190     ,— 

It  is  ordered  that  [as  in  the  summon;;,  No.  5]  and  that  the  clerk  of  assize 
for  the  said  county  [or  city]  [or  the  clerk  of  the  Central  Criminal  Court]  do 
send  forthwith  the  said  indictments  into  the  said  King's  Bench  Division. 

At  the  instance  of  the  prosecutor  [or  defendant]. 

And  it  is  further  ordered  that  the  amount  of  the  recognizance,  &c.  [as  in 
No.  4]. 

Dated,  &c. 


No.  7. 

Writ  of  Certiorari  to  remove  Indictment  into  the  King's  Bench 

Division. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
and  to  every  of  them,  greeting :  We  being  willing  for  certain 
reasons,  that  all  and  singular  indictments  of  whatsoever  felonies  [or  misde- 
meanours] whereof  A.  B.  is  [if  indictment  not  yet  preferred,  add,  or  may  he] 
before  you  indicted  (as  is  said),  be  determined  before  us,  in  the  King's 
Bench  Division  of  our  High  Court  of  Justice,  and  not  elsewhere,  do  command 
you  and  every  of  you,  that  you  or  one  of  you  do  forthwith  send  under  your 
seals,  or  the  seal  of  one  of  you,  before  us  in  our  said  Court  at  the  Boyal 
Courts  of  Justice,  London,  all  and  singular  the  said  indictments,  with  all 
things  touching  the  same,  by  whatsoever  name  the  said  A.  B.  may  be  called 
therein,  together  with  this  our  writ,  that  we  may  cause  further  to  be  done 
thereon  what  of  right  and  according  to  the  law  and  custom  of  England  we 
shall  see  fit  to  be  done.     Witness,  &c.  [as  in  Form  No.  1]. 

To  he  indorsed. 

By  order  of  Court  [or  of  Mr.  Justice  ,  as  the  case  may  he]. 

■    At  the  instance  of  the  prosecutor  [or  defendant]. 

Recognizance  by  the  prosecutor  [or  defendant]  in  the  sum  of  £  , 

with  [two']  sureties  in  the  sum  of  £  each. 

This  writ  was  issued  by  ,  of  ,  agent  for  ,  of  , 

solicitor  for  the  prosecutor  [or  defendant]. 


No.  8. 

Writ  of  Certiorari  to  remove  Indictment  from  the  Central 
Criminal  Court. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1]  to  our 
justices  of  the  Central  Criminal  Court,  and  to  every  of  them,  greeting:  We 
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being  willing,  for  certain  reasons,  that  all  and  singular  indictments  of 
whatsoever  felonies  [or  misdemeanours]  whereof  A.  B.  is  [if  indictment  not 
yet  preferred,  add,  or  may  be]  before  you  indicted  (as  is  said),  be  determined 
before  us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  and 
not  elsewhere,  do  command  you  and  every  of  you,  that  you  or  one  of  you 
do  forthwith  send  under  your  seals,  or  the  seal  of  one  of  you,  before  us  in 
our  said  Court,  at  the  Boyal  Courts  of  Justice,  London,  all  and  singular  the 
said  indictments,  with  all  things  touching  the  same,  by  whatsoever  name 
the  said  A.  B.  may  be  called  therein,  together  with  this  our  writ,  that  we 
may  cause  further  to  be  done  thereon  for  the  trial  of  the  said  indictment  in 
and  for  the  county  of  Middlesex  [or  Essex,  Kent,  Surrey,  or  City  of  London, 
as  the  case  may  be1],  what  of  right  and  according  to  the  law  and  custom  of 
England  we  shall  see  fit  to  be  done.     Witness,  &c. 

Indorsement  as  in  Form  No.  7. 


No.  9. 

Writ  of  Certiorari  to  remove  Indictment  into  Central  Criminal 

Court. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
.     We  being  willing,  for  certain  reasons,  that  all  and  singular 
indictments*  be   determined  before   our  justices   of  the   Central 

Criminal  Court,  and  not  elsewhere,  do  command  you  and  every  of  you  that 
you  or  one  of  you  do  send  under  your  seals,  or  the  seal  of  one  of  you,  before 
our  said  justices  of  the  Central  Criminal  Court  at  the  next  sessions  to  be 
holden  for  the  jurisdiction  of  the  said  Central  Criminal  Court,  at  Justice 
Hall^),  in  the  Old  Bailey,  in  the  suburbs  of  our  City  of  London,!  all 

and  singular  the  said  indictments,  with  all  things  touching  the  same,  by 
whatsoever  name  the  said  may  be  called  therein,  together  with  this 

our  writ,  that  our  said  justices  of  the  Central  Criminal  Court  may  cause 
further  to  be  done  thereon  what  of  right  and  according  to  the  law  and  custom 
of  England  they  shall  see  fit  to  be  done.     Witness,  &c. 

To  be  indorsed. 

By  order  of  Court  [or  of  Mr.  Justice  ]. 

At  the  instance  of  the  prosecutor  [or  defendant]. 

Recognizance  by  the  prosecutor  [or  defendant]  in  the  sum  ,  with 

two  [or  as  the  case  may  be]  sureties  in  the  sum  of  I.,  each  conditioned 

to 

This  writ  was  issued  bv,  &c. 


*  Note. — When  indictment  has  already  been  found,  here  insert  the  words  "  of 
■whatsoever  misdemeanours  [or  felonies,  as  the  case  may  be]  whereof  the  said  A.  B.  is 
before  you  indicted." 

When  indictment  has  not  been  preferred,  insert  "which  maybe  found  against 
for  any  of  the  offences  for  which  he  has  been  committed  to  take  his  trial  at  the 
next  assizes  [or  as  the  case  may  be]  to  be  holden  in  and  for  the  county  of  ." 

t  Note. — If  indictment  not  found,  insert  "after  such  assizes  [or  quarter  sessions  of 
the  peace]  as  aforesaid." 

(')  As  to  the  necessity  for  this,  see  R.  18,  ante,  p.  28. 

(2)  Now  substitute  the  "  Central  Criminal  Court  "  for  "  Justice  Hall." 
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No.  10. 


Eecognizance  by  Prosecutor  on  Certiorari  to  remove  Indictment 
into  King's  Bench  Division. 

Be  it  remembered,  that  on  the  day  of  ,   190     ,  beforo 

[here  insert  name  and  description  of  judge  or  justice  of  the  peace  before  whom 

acknowledged]  cometh  A.  B.   [name  of  prosecutor']  of  the  prosecutor 

of  the  indictment  hereinafter  mentioned,  and  C.  D.,  of  [merclutnt'], 

and  E.  E.,  of  [farmer]  [names  and  descriptions  of  two  sureties'],  and 

acknowledge  themselves  to  owe  to  our  Sovereign  Lord  the  King  the  several 
sums  following,  that  is  to  say  : — The  said  prosecutor  the  sum  of  and 

the  said  C.  D.  and  the  said  E.  F.  the  sum  of  pounds  each,  to  be 

levied  upon  their  several  goods  and  chattels,  lands  and  tenements,  to  His 
Majesty's  use,  upon  condition  that  if  the  said  prosecutor  shall  pay  to  the 
defendant  in  case  he  the  said  defendant  shall  be  acquitted  upon  an  indictment 
againsl  him  for  certain  misdemeanours  [or  felonies]  removed  into  the  King  a 
Bench  Division  of  His  Majesty's  High  Court  of  Justice,  at  the  instance  of 
the  said  prosecutor,  his  the  said  defendant's  costs  incurred  subsequent  to 
the  removal  of  such  indictment,  then  this  recognizance  to  be  void,  or  else  to 
remain  in  full  force. 

Taken  and  acknowledged  the  day 
and  year  above  mentioned. 

Before  me, 


No.  11. 

Recognizance  by  Prosecutor  on  Certiorari  to  remove  Indictment 
into  King's  Bencii  Division  when  more  than  one  Defendant. 

Be  it   remembered,  that  on  the  day  of  ,  190     ,  before 

[here  insert  name  unit  description  of  judge  or  justice  of  the  peace  before  whom 
acknoiuledged]  cometh  A.  B.  [name  of  prosecutor]  of  the  prosecutor 

of  the  indictment  hereinafter  mentioned,  and  C.  D.,  of  [merchant], 

and  E.  E.,  of  [farmer]  [names  and  descriptions  of  two  sureties],  and 

acknowledge  themselves  to  owe  to  our  Sovereign  Lord  the  King  the  several 
sums  following,  that  is  to  say  : — The  said  prosecutor  the  sum  of  and 

the  said  C.  D.  and   the  said  E.  E.  the  sum  of  pounds  each  to  be 

levied  upon  their  Beveral  goods  and  chattels,  lands  and  tenements,  to  His 
Majesty's  use,  upon  condition  that  it'  the  said  prosecutor  shall  pay  to  the 
defendants  in  case  they  the  said  defendants  shall  be  acquitted  upon  an 
indictment  against  them  for  certain  misdemeanours  [or  felonies]  removed 
into  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  at 
the  instance  of  the  said  prosecutor,  they  the  said  defendants'  costs,  or  in  case 
>ne  or  more  of  them  only  shall  be  convicted  then  the  costs  of  such  one  or 
more  of  them  as  shall  be  acquitted  incurred  subsequent  to  the  removal  of 
such  indictment,  then  this  recognizance  to  be  void,  or  else  to  remain  in 
full  force. 

Taken  and  acknowledged  the  day 
and  year  above  mentioned. 

Before  me, 
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No.  12. 
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Recognizance  by  Defendant  on  Certiorari  to  remove  Indictment 
into  King's  Bench  Division. 

Be  it  remembered,    on  the  day  of  ,    190     ,   A.    B.,   of 

in  the  county  of  ,  C.  D.,  of  in  the  county  of 

[merchant],   and  E.   F.,    of  in  the   county  of 

[farmer],   come    before  me,   G.   H.,   one    of    His    Majesty's    Justices    of 
,  and  acknowledge  to  owe  our  said  Lord  the  King  the  several  sums 
following,  that  is  to  say : — The  said  A.  B.  the  sum  of  pounds,  and 

the  said  C.  D.  and  E.  E.  the  sum  of  pounds  each  to  be  levied  upon 

their  several  goods  and  chattels,  lands  and  tenements,  to  His  Majesty's  use, 
upon  condition  that  if  the  said  A.  B.  shall  appear  forthwith  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice,  at  the  Boyal  Courts 
of  Justice,  London,  and  shall  plead  to  all  and  singular  indictments  of  what- 
soever misdemeanours  [or  felonies]  whereof  he  stands  indicted  and  at  his  own 
proper  costs  and  charges  shall  cause  and  procure  the  issue  or  issues  that  may 
be  joined  thereon  to  be  tried  at  the  next  assizes  to  be  holden  in  and  for  the 
county  of  [or  at  the  [present  [or  next]  [Hilary]]  sittings  of  the  High 

Court  of  Justice  for  the  county  of  Middlesex]  if  the  said  King's  Bench 
Division  shall  not  appoint  any  other  time  for  the  trial  thereof,  and  if  the  said 
King's  Bench  Division  shall  appoint  any  other  time,  then  at  such  other  time, 
and  shall  give  due  notice  of  such  trial  to  the  prosecutor  or  his  solicitor,  and 
shall  personally  appear  from  day  to  day  on  the  trial  of  the  said  indictment, 
and  not  depart  until  he  shall  be  discharged  by  the  Court  before  whom  such 
trial  shall  be  had ;  and  shall  appear  from  day  to  day  on  the  return  of  the 
postea  in  the  said  King's  Bench  Division,  and  not  depart  until  discharged 
by  such  last-mentioned  Court.  And  in  case  he,  the  said  A.  B.,  shall  be 
convicted,  he  shall  pay  to  the  prosecutor  his  costs  incurred  subsequent  to 
the  removal  of  such  indictment,  then  this  recognizance  to  be  void,  or  else  to 
remain  in  full  force. 

Taken,  &c. 


No.  13. 

Summons  for  Certiorari  for  Conviction,  or  Order  of  Justices,  or 
Order  of  Sessions. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Hon.  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  counsel  [or  the  solicitor]  for  the  said  E.  F.  and  upon  reading 
the  several  affidavits  of  E.  E.  and  Gf.  H.,  and  the  exhibit  *  thereto  annexed, 
filed  the  day  of  ,  190     , 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in  Chambers  at 
the  Boyal  Courts  of  Justice  on  the  day  of  ,  190     ,  at  the 

hour  o£  in  the  noon,  upon  the  hearing  of  an  application  for 

a  writ  of  certiorari,  to  remove  into  this  Court  a  certain  record  of  conviction 
[or  order]  under  the  hands  and  seals  of  A.  B.  and  C.  D.,  Esquires,  two  of 
His  Majesty's  Justices  of  the  Peace  in  and  for  the  county  of  made 

on  or  about  the  day  of  whereby  E.  E.  was  convicted  of  [or 

ordered  to],  &c.  [here  describe  shortly  fin'  offence  or  substance  of  the  Order]. 

*  A  copy  of  the  conviction  or  order  should  he  exhibited. 
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[If  for  Order  of  Sessions,  say,  all  and  singular  Orders  of  Sessions  made  by 
them  or  some  of  them  \ipon  a  certain  appeal  between  [the  Guardians  of  the 
Poor  of  the  Poor  Law  Union],  appellants,  and  [the  Guardians  of  the 

Poor  of  Poor   Law   Union],  respondents,  touching  the  last  place  of 

legal  settlement  of  I.  K.,  a  poor  person  chargeable  to  the  said  Union 

(or  otherwise  shortly  describt  the  appeal)],  on  tho  grounds  : — 

[If  objection  on  account  of  any  omission  or  mistake  in  drawing  up  of  Order  or 
judgment  insert  grounds.] 

At  the  instance  of 

Dated,  &c. 

To  A.  B.  and  C.  D.,  two  of  His  Majesty's 
Justices  of  the  Peace  for  the  County 
[or  Borough]  of  and 

the  prosecutor. 

[Note. — This  summons  mtist  be  served  upon  the  justices  six  days  before  the 
return  day.     See  B.  21,  ante,  p.  49."] 


No.  14. 

Affidavit  of  Service  of  Order  Nisi  or  Summons  for  Certiorari  for 
Conviction  ;  or  Order  of  Justices  ;  or  Order  of  Sessions. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  G.  II.,  of  ,  clerk  to  ,  solicitor  for  E.  F.,  make  oath  and 

say:— 

1.  That  I,  ,  did,  on  the  day  of  ,  serve  A.  B., 
Esquire,  one  of  His  Majesty's  Justices  of  the  Peace,  in  and  for  the  county 
of  ,  with  the  order  nisi  [or  summons]  hereunto  annexed,  marked  A., 
by  delivering  a  true  copy  of  the  said  order  nisi  [or  summons]  to  the  said 
A.  B.,  at  ,  in  the  said  county  [or  where  the  service  has  not  been  personal, 
as  fallows]. 

That  I,  ,  did,   on  the  day  of  ,   also  serve  C.  D., 

Esquire,  one  other  of  His  Majesty's  Justices  of  the  Peace,  in  and  for  the 
said  county,  -with  the  said  order  nisi  [or  summons],  by  delivering  a  true 
copy  of  the  said  order  nisi  [or  summons]  to  and  leaving  the  same  with  [the 
wife,  cleric,  or  servant]  of  the  said  C.  D.,  at  the  house  or  residence  of  the  said 
C.  D.,  situate  at  ,  in  the  said  county. 

If  Order  of  Sessions,  add — 

2.  That  the  said  A.  B.  and  C.  D.  were  present  at  the  sessions  of  the  peace 
in  and  for  the  said  county  'when  the  appeal  mentioned  in  the  said  order  nisi 
[or  summons]  was  heard,  and  were  and  are  two  of  His  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  county,  by  and  before  whom  the  Order  of 
Sessions  mentioned  in  the  said  order  nisi  [or  summons]  was  made. 

Sworn,  &c. 

<!.  H. 
Filed  on  behalf  of 
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No.  15. 

Affidavit  of  Service  of  Order  Nisi  or  Summons  for  Certiorari 
for  Order  of  Sessions  on  Eecorder  of  a  Borough. 

In  the  High.  Court  of  Justice, 
King's  Bench  Division. 

I,  O.  H.,  of  ,  clerk  to  ,  solicitor  for  E.  F.,  make  oath  and 

say:— 

1.  That   I,  ,    did,    on  the  day   of  ,    serve  A.    B., 

Esquire,  the  Eecorder  of  the  Borough  [or  City]  of  ,  with  the  order 

nisi  [or  summons]  hereunto  annexed  marked  A.,  by  delivering  a  true  copy 
of  the  said  order  nisi  [or  summons]  to  the  said  A.  B.  at  [or  tvhere  the 

service  has  not  been  personal,  as  follows]. 

That  I,  ,   did,   on  the  day  of  ,  also  serve  A.  B., 

Esquire,  the  Recorder  of  the  Borough  [or  City]  of  ,  with  the  order 

nisi  [or  summons]  hereunto  annexed,  marked  A.,  by  delivering  a  true  copy 
of  the  said  order  nisi  [or  summons]  to  and  leaving  the  same  with  [the  wife, 
clerk,  or  servant]  of  the  said  A.  B.,  at  the  house  or  residence  [or  chambers]  of 
the  said  A.  B.,  situate  at 

Sworn,  &c. 
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Filed  on  behalf  of 


G.  II. 


No.  16. 

Judge's  Order  for  Certiorari  for  Conviction,  or  Order  of  Justices 
or  Order  of  Sessions. 

[Heading  as  in  No.  13.] 

Upon  hearing  counsel  [or  the  solicitors]  on  both  sides  and  upon  reading 
the  affidavit  of  L.  M.,  filed  the                day  of  ,190     , 

It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  into  this  Court  a 
certain  [as  in  the  Summons  No.  13]. 


No.  17. 

Certiorari  to  Behove  Conviction,  Order  of  Justices,  or  Order 
of  Sessions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
the  keepers  of  our  peace  and  our  justices  assigned  to  hear  and  determine 
divers  crimes,  trespasses,  and  other  offences  committed  within  our  county 
[or  borough,  or  other  jurisdiction,  us  the  case  may  be]  of  ,  and  to  every 

of  them,  greeting  :  We  being  willing  for  certain  reasons  that  all  and  singular 
orders  made  by  you  or  some  of  you  [or  if  order  of  justices,  say  by  A.  II. 
and  C.  D.,  Esquires,  two  of  our  justices  assigned  as  aforesaid  {or  if  n>i,- 
viction,  soy  all  and  singular  records  of  conviction  made,  &c,  whereby,  &c] 
[Here  shortly  describe  the  substance  of  the  order  or  offence,  &c.  to  b<}  removed] 
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(as  is  said),  be  Miit  by  you  before  us,  do  command  you,  and  every  of  you, 
that  you  or  one  of  you  do  send  forthwith  under  your  seals,  or  the  seal  of 
one  of  you,  before  us,  in  the  King's  Bench  Division  of  our  Sigh  Court  of 
Justice,  at  tlie  Royal  Courts  of  Justice,  London,  all  and  singular  the  said 
orders  [or  records  of  conviction]  with  all  things  touching  the  same,  as  fully 
and  perfectly  as  they  have  been  made  by  you,  or  some  of  you,  and  now 
remain  in  your  custody  or  power,  together  with  this  our  writ,  that  we  may 
cause  further  to  be  done  thereon  what  of  right  and  according  to  the  law  and 
custom  of  England  we  shall  see  tit  to  be  done. 
Witness,  &c. 

To  be  indorsed. 

By  order  of  Court  [or  of  Mr,  Justice  ]. 

At  the  instance  of  the  within-named  defendant  \j>r  "*  tin  <">'  may  h  \. 
This  writ  was  issued  l>y,  &c. 


No.  18. 

Recognizance  to   prosecute  Certiorari  for  Conviction,  Order  of 
Justices,  or  Order  of  Sessions. 

Be  it  remembered,  that  on  the  day  of  ,190     ,  E.  F.,  of 

,  N.  O.,  of  ,  and  P.  Q.,  of  ,  come  before  me,  B.  8., 

Esquire,  one  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  of 

,  and  acknowledge  to  owe  to  our  Sovereign  Lord  the  King  the  sum  of 

fifty  pounds,  to  be  levied  upon  their  goods  and  chattels,  lands  and  tenements, 

to  His  Majesty's  use,  upon  condition  that  if  the  said  E.  P.  shall  prosecute 

with  effect,  without  any  wilful  or  affected  delay,  at  his  own  proper  costs  and 

charges,  a  writ  of  certiorari  issued  out  of  the  King's  Bench  Division  of  His 

Majesty's  High  Court  of  Justice,  to  remove  into  the  said  Court  all  and 

singular  orders  [or  as  the  case  may  be.      Insert  description,  from  certiorari]  and 

shall  pay  to  the  prosecutors,  within  one  month  next  after  the  said  orders 

shall  be  confirmed  in  the  said  Court,  all  their  full  costs  and  charges,  to  be 

taxed  according  to  the  course  of  the  said  Court,  then  this  recognizance  to  be 

void  or  else  to  remain  in  full  force. 

Taken  and  acknowledged  the  day 

and  year  first  aforesaid, 

Before  me, 

[Signed,  &c.~\ 


No.  ]9.* 

Recognizance  on  Special  (  'ase  on  Order  of  Sessions. 

Be  it  remembered,  that  on  the  day  of  ,  190     ,  A.  B.,  of  the 

parish  of  ,  in  the  county  of  [  on  h  half  of  himself  and  the  rest 

of  the  inhabitants  of  the  said  'parish,  if  the  cast  be  so],  and  C.  J).,  of 
and  E.F.,  of  [here  insert  the  nana*  and  additions  of  two  householders 

for  bail],  come  before  me,  ,  one  of  His  Majesty's  justices  of  the  \ 

in  and  for  the  county  of  ,  and  acknowledge  to  owe  to  our  Sovereign 

Lord  the  King  the  sum  of  fifty  pounds,  to  be  levied  upon  their  goods  and 

*  This  form  must  be  varied  according  to  circumstances. 
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chattels,  lauds  and  tenements,  to  His  Majesty's  use,  upon  condition  that  if  he, 
the  said  A.  B.  [on  behalf  of  himself  and  the  rest  of  the  inhabitants  of  the  said 
parish  of  ],  shall  prosecute  with  effect,  without  any  wilful  or  affected 

delay,  at  their  own  proper  costs  and  charges,  a  certain  case  stated  for  the 
consideration  of  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice  by  the  keepers  of  the  peace  and  justices  in  and  for  the  county  of 
,  upon  an  appeal  between  A.  B.,  appellant,  and  C.  D.,  respondent, 
touching  [a  certain  rate  or  assessment  made  for  the  relief  of  the  poor  of  the  said 
parish  of  on  the  day  of  ,  190     ,  or  otherwise  shortly 

state  the  nature  of  the  appeal'],  and  shall  pay  to  the  within  one  month 

next  after  the  said  orders  shall  be  confirmed  in  the  said  Court  such  costs,  if 
any,  as  the  said  Court  may  order,  to  be  taxed  according  to  the  course  of  the 
said  Court,  then  this  recognizance  to  be  void,  or  else  to  remain  in  full  force. 
Taken,  &c.  [as  in  Form  No.  18]. 

Note,  Rules  24 — 27. — This  form  applies  to  civil  proceedings  only.     If  the 
case  is  stated  in  a  criminal  proceeding,  Form  No.  20  must  be  used. 


No.  20. 

Recognizance  on  Special  Case  on  Order  of  Sessions  in  Criminal 

Cases. 

Be  it  remembered,  that  on  the  day  of  ,  190     ,  A.  B.,  of 

,  and  C.  D.,  of  ,  and  E.  F.,  of  ,  come  before  me, 

,  one  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
,  and  acknowledge  to  owe  to  our  Sovereign  Lord  the  King  the  sum 
of  fifty  pounds  to  be  levied  upon  their  goods  and  chattels,  lands  and  tene- 
ments, to  His  Majesty's  use,  upon  condition  that  if  he,  the  said  A.  B.,  shall 
prosecute  with  effect,  without  any  wilful  or  affected  delay,  at  his  own  proper 
costs  and  charges,  a  certain  case  stated  for  the  consideration  of  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice  by  the  keepers  of  the 
peace  and  justices  in  and  for  the  county  of  ,  upon  the  appeal  of  the 

said  A.  B.  against  a  certain  conviction  against  him  for  [shortly  describe'offence~], 
and  shall  pay  to  the  prosecutor  within  one  month  next  after  the  said  orders 
shall  be  confirmed  in  the  said  Court,  all  his  full  costs  and  charges,  to  be 
taxed  according  to  the  course  of  the  said  Court,  then  this  recognizance  to  be 
void,  or  else  remain  in  full  force. 
Taken,  &c.  [as  in  Form  No.  18]. 


No.  21. 
Return  to  Writ  of  Certiorari. 

Indorse  the  writ  thus  : — 

The  execution  of  this  writ  appears  by  the  schedules  *  hereunto  annexed. 
The  answer  of  A.  B.,  Esquire,  one  of  the  keepers  of  the  peace  and  justices 
within  mentioned. 

To  be  signal  ami  scaled  by  one  of  the  justices  (l.S.) 

Note. — If  the  writ  has  been  directed  to  the  Judges  of  Assize,  it  will  be  suffi- 
cient for  the.  clerk  of  assize  to  affix  a  seal,  and  state  the  return  to  be,  "  The 
answer  of  Sir  W.  O.,  Knight,  one  of  the  justices  within  named." 

*  The  schedules  consist  of  the  indictment  orders  and  other  documents  to  bo 
returned. 
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No.  i"_'. 

Memorandum  pursuant  to  Rule  2o  that  Recognizance  not  required. 

The  Court  haying  ordered  that  the  •within  mentioned  order  be  quashed 
when  returned  do  recognizance  is  required  by  the  <  'rown  <  >ili<<  •  I  Jules,  PJ()<>. 
[Signed)         [by  the  King's  Coroner  and  Attorney 
or  oth(  r  proper  officer]. 


No.  23. 

Attorney- General's  Fiat  for  application  for  Certiorari. 

Let  application  be  made  to  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice  [or  to  a  Judge  in  Chambers]  for  a  writ  of  certiorai  i,  to 
be  directed  to  to  remove  into  the  said  division,*  all  and  singular 

indictments  of  whatsoever  misdemeanours  [or  felonies]  whereof  A.  B.  is  [or 
may  be]  before  them  indicted. 
Dated,  &c. 

(Signed) 

John  Lawson  Walton 

(Attorney-General). 
NOTE. — The  writ  must  he  indorsed  at  the  instance  of  His  Majesty's  Attorney- 
General. 

*  If  for  conviction  or  order  of  justices,  or  order  of  sessions,  as  in  No.  16. 


No.  24. 

Entry  of  Appearance  to  Indictment,  &c. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  other  proper  venue.'] — The  King 

against 
A.  B. 
Enter  appearance  for  the  above-named  defendant,  A.  B.,  to  this  indictment 
[or  information]. 

Dated,  &c. 

(Signed)  C.  D.,  of  X.,  agent  for  E.  P., 
of  Y.,  solicitor  for  above- 
named  defendant. 


No.  25. 

Notice  of  Motion  to  discharge  prisoner  out  of  custody  when 
Prosecutor  has  not  proceeded  within  a  month  after  Defen- 
dant's apprehension. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  other  proper  venue."] — The  King 

against 
A.  B. 

Take  notice  that  application  will  be  made  to  this  Court  [or  to  a  .hid,-,    in 
Chambers],  at  the  expiration  of  eight  days  after  service  of  this  notice,  or 
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as  soon  after  as  counsel  can  be  heard,  that  the  above-named  defendant  be 
discharged  out  of  custody  upon  his  entei-ing  an  appearance  to  the  indictment 
in  this  prosecution,  on  the  ground,  that  the  prosecutor  has  not  proceeded  as 
required  by  Rule  33  of  the  Crown  Office  Rules  of  1906. 

Dated,  &c. 

(Signed)        C.  D.,  of  L.,_ agent  for  X.  Y., 
of   S.,   solicitor  for  above- 
named  defendant. 
To  W.  Gr.,  the  prosecutor,  or  , 

the  solicitor  for  the  prosecutor. 
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No.  26. 

Notice  op  Motion  for  discharge  of  Prisoner  out  of  custody  after 
Conviction  when  Prosecutor  has  not  proceeded  to  bring  him 
up  for  sentence. 

[Heading  as  in  No.  25.] 

Take  notice  that  this  Court  will  be  moved  at  the  expiration  of  eight  days 
after  service  of  this  notice  or  so  soon  after  as  counsel  can  be  heard  that  the 
above-named  defendant  be  discharged  out  of  custody  upon  giving  his  own 
recognizance,  the  prosecutor  not  having  brought  up  the  said  defendant  for 
sentence  as  required  by  Rule  34  of  the  Crown  Office  Rules,  1906. 

Dated,  &c. 


No.  27. 

Recognizance  to  prosecute  Information  (Criminal). 

Be  it  remembered,   that   on   the  day   of  ,    190     ,    before 

James  Robert  Mellor,  Esquire,  King's  Coroner  and  Attorney,  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King 
himself,  comes  A.  B.  [the  prosecutor']  of,  &c,  and  acknowledges  to  owe  C.  D. 
[the  defendant]  the  sum  of  fifty  pounds  upon  condition  to  prosecute  with 
effect  a  certain  information  exhibited  against  the  said  C.  D.  by  the  said 
Coroner  and  Attorney,  before  the  King  himself,  in  the  said  Court  for  certain 
misdemeanours,  and  abide  by  and  observe  all  such  orders  and  things  as  the 
said  Court  shall  direct  in  that  behalf. 

Taken,  &c. 

^Signed) 

J.  R.  Mellor 

(King's  Coroner  and  Attorney). 

Note. — See  Rule  35,  ante,  p.  161.  If  not  taken  before  the  King's  Coroner 
the  recognizance  may  be  acknowledged,  before  a  justice  of  the  peace  of  a  conn/.//  or 
borough  in  ivhich  the  offence  is  alleged  to  have  been  committed,  in  which  case  it 
must  be  mried  accordingly. 
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No.  28. 

Recognizance  to  prosecute  Information  Quo  Warranto. 

[Similarto  No.  27,  except  that  the  information  must  h  described  as]  a  certain 
information  in  the  nature  of  a  quo  warranto  exhibited  against  the  said  C.  D. 
by  the  said  James  Robert  Mellor  on  the  relation  of  the  said  A.  B.  in  the  said 
Court  tn  show  by  what  authority  he  claims  to  exercise  the  office  of  a  [here 
descrih  the  office  alleged  to  be  wrongly  usurped]  whereof  he  is  impeached  and  to 
abide  by  and  observe  all  such  orders  and  things  as  the  said  Court  shall  direct 
in  that  behalf. 
Taken,  &c. 

Note. — See  Rule  35,  ante,  p.  161.  If  not  taken  before  the  King's  Coroner, 
flir  recognizance  until  l>t  ockitoirli  ihjeil  Injure  a  justice  of the  peace  for  the  county 
or  place  where  the  office  is  alleged  to  have  been  usurped,  in  which  case  it  'must  l„ 
rarietl  accordingly. 


No.  29. 

Notice  to  a  Justice  of  the  Peace  of  intention  to  apply  for  a 
Criminal  Information. 

To  A.  B.,  Esquire,  one  of  His  Majesty's  justices  assigned  to  hear  and 
determine  divers  crimes,  trespasses,  and  other  offences  committed  within  the 
county  of 

Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's  High  Court 
of  Justice  will  be  moved  on  the  day  of  or  so  soon  after  as 

counsel  can  be  heard  on  behalf  of  C.  D.,  for  an  order  to  show  cause  why  an 
information  should  not  be  exhibited  against  you  for  certain  misdemeanours,  in 
unlawfully,  maliciously,  and  corruptly,  and  contrary  to  your  duty  as  such 
justices  of  the  peace  [here  set  out  the  nature  of  the  offence]. 

Dated,  &c. 

(Signed) 

H.I., 

Solicitor  for  the  said  ( '.  D. 

Notice  to  several  Justices. 

Commence,  as  above,  and  continue  why  one  or  more  information  or  informa- 
tions should  not  be  exhibited  against  you  or  some  or  one  of  you,  &c.,  as 
above. 

Note. — There  must  be  six  days  notice  at  hast  given  of  this  application  under 
Rule  36,  ante,  p.  161  ;  and  see  notes  to  that  Rule. 


No.  30. 

Information  (Criminal). 


Middlesex  [or  other  proper  venue],  to  wit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire,  Coroner  and 
Attorney  of  our  present  Sovereign  Lord  the  King,  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King  himself, 
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who  for  our  said  Lord  the  King  in  this  behalf  prosecutes  in  his  own  proper 
person,  comes  here  into  Court,  before  the  King  himself,  at  the  Royal  Courts 
of  Justice,  London,  on  [the  day  the  order  was  made  absolute].  And  for  our 
said  Lord  the  King  gives  the  Court  here  to  understand  and  be  informed, 
that  [state  offence  and  then  proceed  in  the  same  mariner  as  if  it  were  an  indict- 
ment]. 

Second  Count. — And  the  said  Coroner  and  Attorney  of  our  said  Lord  the 
King,  for  our  said  Lord  the  King,  further  gives  the  Court  here  to 
understand  and  be  informed  that,  &c. 

{To  conclude.) 

Whereupon  the  said  Coroner  and  Attorney  for  our  said  Lord  the  King 
prays  the  consideration  of  the  Court  here  in  the  premises,  and  that  due 
process  of  law  may  be  awarded  against  him,  the  said  B.  G.,  in  this  behalf 
to  make  him  answer  to  our  said  Lord  the  King  touching  and  concerning,  the 
premises  aforesaid. 

(Signed) 

J.  R.  Mellor, 

(King's  Coroner  and  Attorney). 
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No.  31. 

Information  Ex  Officio. 

Information  by  the  Attorney-General  or  Solicitor-General  ex  officio. 

In,  the  same  form  using  the  name  of  the  Attorney -General  [or  Solicitor- 
General]  instead  of  the  King's  Coroner  and  Attorney,  thus — Sir  John  Lawson 
Walton,  Knight,  Attorney-General  [or  Sir  William  Snowdon  Robson, 
Knight,  Solicitor- General]  of  our  present  Sovereign  Lord  the  King,  who 
for  our  said  Lord  the  King  in  this  behalf  prosecutes,  whereupon,  &c.  the 
said  Attorney-General,  &c.  as  in  the  prayer. 


No.  32. 
Information  Quo  Warranto. 


Cheshire  [or  other  venue],  to  wit. 

Be  it  remembered,  that  James  Robert  Mellor,  Esquire,  Coroner  and 
Attorney  of  our  present  Sovereign  Lord  the  King,  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice  before  the  King  himself, 
who  for  our  said  Lord  the  King  in  this  behalf  prosecutes,  in  his  own  proper 
person  comes  here  into  Court  before  the  King  himself  at  the  Royal  Courts  of 
Justice,  London,  on  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  six,*  and  for  our  Lord  the  King  at  the  relation  of 
A.  B.  of  according  to  the  form  of  the  statute  in  such  case  made  and 

provided,  gives  the  Court  here  to  understand  and  be  informed  that  [here  set 
out  the  constitution  of  the  place  and  nature,  of  the  office  usurped]  and  that  the 
place  and  office  of  is  a  public  office  and  place  of  great  trust  and  pre- 

eminence within  the  said  touching  the  rule  and  government  of  the 

said  that  is  to  say,  at  the  ['parish]  of  aforesaid,  in  the  county 

aforesaid.     And  that  C.  I).,  of  ,  in  the  said  county  [merchant,  or  as 

*  Date  of  order  absolute. 
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the  case  may  be],  heretofore  to  wit  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  six,  at  the  [parish]  aforesaid  in 
the  county  aforesaid,  did  use  and  exercise  and  from  thence  continually  after- 
wards in  tin'  time  of  exhibiting  tins  information  has  there  used  and  exercised, 

and  still  does  there  use  and  exercise,  without  any  legal  warrant,  authority, 
or  right  whatsoever,  the  oflieo  of  in  the  county  afouesaid,  and  for  and 

during  all  the  time  la-t  above-mentioned,  has  there  claimed  and  still  does 
claim  to  he  a  and  to  have,  use,  and  exercise  all  the  privileges  and 

perform  all  the  duties  belonging  and  appertaining  to  the  said  office  of 
which  said  offices,  privileges,  and  duties  he,  the  said  C.  D..  for  and  during  all 
the  time  last  above-mentioned,  upon  our  said  Lord  the  King  without  any 
legal  warrant,  authority,  or  right  whatsover  has  usurpedand  still  does  usurp, 
that  is  to  say,  at  the  [parish]  of  in  the  county  aforesaid,  in  contempt 

of  our  said  Lord  the  King  to  the  great  damage  and  prejudice  of  his  royal 
prerogative  and  against  his  Crown  and  dignity.  Whereupon  the  said  Coroner 
and  Attorney  of  our  said  Lord  the  King  for  our  said  Lord  the  Bong  prays 
the  consideration  of  the  Court  here  in  the  premises.  And  that  due  course  of 
law  may  be  awarded  against  him,  the  said  C.  I).,  in  this  behalf  to  make  him 
answer  to  our  said  Lord  the  King,  and  show  by  what  authority  he  claims  to 
have,  use,  and  enjoy,  and  perform  the  office,  liberties,  privileges,  and  duties 
aforesaid. 

(Signed) 

J.  E.  Mellor, 

(King's  Coroner  and  Attorney). 


No.  33. 
Information  Quo  Warranto  against  Municipal  Corporate  Officers. 

Borough  of  ,  to  wit. 

Be  it  remembered,  that  &c.  [proceed  as  in  No.  32], 

That  the  borough  [or  city]  of  is  a  borough  subject  to  the  provisions 

of  the  Municipal  Corporations  Act,  1882  [if  subject  to  the  provisions  of  any 
other  Act  it  should  be  stated],  and  that  within  the  said  borough  [or  city]  pur- 
suant to  the  provisions  of  the  said  Act  there  of  right  ought  to  be  one  mayor, 
[six]  aldermen  and  [eighteen]  councillors,  to  be  elected  in  the  manner  in  the 
said  Act  specified  ;  and  that  the  place  and  office  of  [mayor]  [alderman]  [or  a 
councillor]  of  the  said  borough  is  a  public  office,  and  a  place  and  office  of 
great  trust  and  pre-eminence  within  the  said  borough,  touching  the  rule  and 
government  of  the  said  borough  [and  the  administration  of  public  justice 
within  the  same],  that  is  to  say,  at  the  borough  of  ,  in  the  said  county. 

And  that  0.  D.,  of  the  borough  aforesaid,  in  the  county  aforesaid,  [mer- 
chant], heretofore,  to  wit,  on  the  day  of  ,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  six,  at  the  borough  of  aforesaid, 
in  the  county  aforesaid,  did  use  and  exercise  and  from  thence  continually 
afterwards  to  the  time  of  exhibiting  this  information  has  there  used  and 
exercised,  and  still  does  there  use  and  exercise,  -without  any  legal  warrant, 
royal  grant,  or  right  whatsoever,  the  office  of  of  the  said  borough, 
and  for  and  during  all  the  time  last  above-mentioned  had  there  claimed,  and 
still  does  there  claim,  without  any  legal  warrant,  royal  warrant,  or  right 
whatsoever,  to  be  of  the  said  borough,  and  to  have,  use,  and  enjoy 
all  the  liberties,  privileges,  and  franchises,  to  the  office  of  of  the  said 
borough,  belonging  and  appertaining,  which  said  office,  liberties,  privileges, 
and  franchises,  he  the  said  C.  D.  for  and  during  all  the  time  last  above- 
mentioned  upon  our  said  Lord  the  King,  without  any  legal  warrant,  royal 
grant,  or  right  whatsoever,  has  usurped  and  still  does  usurp,  that  is  to  say, 
at  the  borough  of  aforesaid,  in  the  county  aforesaid  in  contempt  of 
our  said  Lord  the  King,  to  the  great  damage  and   prejudice  of  His  royal 
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prerogative  and  also  against  His  Crown  and  dignity.  Whereupon  the  said 
Coroner  and  Attorney  of  our  said  Lord  the  King,  for  our  said  Lord  the  King 
prays  the  consideration  of  the  Court  here  in  the  premises.  And  that  due 
process  of  law  may  he  awarded  against  him  the  said  C.  1).,  in  this  behalf  to 
make  him  answer  to  our  said  Lord  the  King,  and  show  by  what  authority  he 
claims  to  have,  use,  and  enjoy,  the  office,  liberties,  privileges,  and  franchises 
aforesaid. 

(Signed) 

J.  B.  Mellor, 

(King's  Coroner  and  Attorney). 


No.  34. 

Notice  of  Motion  for  an  Information  Quo  Warranto  for  Corporate 
Office  within  45  &  46  Vict.  c.  50,  s.  225. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's  High  Court 
of  Justice  will  be  moved  on  the  day  of  190     ,  or  so  soon 

after  as  counsel  can  be  heard,  on  behalf  of  A.  B.,  of  ,  merchant  [or 

as  the  case  may  he'],  that  an  information  in  the  nature  of  a  quo  warranto  be 
exhibited  against  you,  C.  D.,  to  show  by  what  authority  you  claim  to  exercise 
the  office  or  franchise  of  a  of  ,  on  the  ground  : — -That  [here 

shortly  state  the  grounds  of  the  application']. 

And  further  take  notice,  that  in  support  of  this  application  will  be  read 
the  affidavits  of  E.  E.  and  another  and  G.  C,  sworn  respectively  the 
day  of  May,  190     ,  and  the  exhibits  therein  referred  to,  copies  of  which  are 
served  herewith. 
Dated,  &c. 

(Signed) 

X.  Y.,  of  Z.,  agent  for  M.  N.,  of  S., 
To  C.  D.  solicitor  for  the  above-named  A.  B. 

of  T. 

Note. — See  Rules  41 — 44,  and  notes  thereto. 


No.  35. 

Disclaimer  upon  an  Information  Quo  Warranto. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
[Lincolnshire,  or  other  proper  venue.] — The  King  on  the  relation  of  A.  B. 

against 
CD. 
And  now,  that  is  to  say,  on  the  day  of  190     ,  comes  the 

above-named  C.  D.  by  his  solicitor  [or  in  his  own  proper  person],  and  says 
that  he  altogether  disclaims  and  disavows  the  office,  liberties,  privileges,  and 
franchises  in  the  said  information  above  specified,  and  cannot  deny  but  that 
he  has  usurped  upon  our  said  Lord  the  King,  without  any  legal  warrant, 
royal  grant  or  right  whatsoever,  the  said  office,  liberties,  privileges,  and 
franchises  in  the  said  information  above  mentioned,  and  confesses  and 
acknowledges  the  said  usurpation,  in  manner  and  form  as  in  the  said 
information  is  above  alleged. 

(Signed) 

C.  D. 

[or  by  his  Counsel  or  Solicitor], 

S.M.  L  L 
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No.  36. 

Judgment  or  Ouster  on  Disclaimer  to.Quo  Warranto. 
[Heading  as  in  No.  'So.] 

The  day  of  190     . 

The  Defendant  having,  on  the  day   of  190     ,  entered  a 

disclaimer  upon  this  information,  It  is  this  day  adjudged  that  he,  the  said 
C.  D.,  do  not  in  any  manner  intermeddle,  lVc.  [proceed  as  in  form  for  judg- 
ment on  quo  tvarranto,  Form  123]. 


No.  37. 
Writ  of  Mandamus. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1], 
to  ,  of  ,  greeting. 

"Whereas  by  [here  recite  Act  of  Parliament,  or  charter,  if  the  act  required  to 
h  done  is  founded  on  either  one  or  the  other].  And  whereas  we  have  been 
given  to  understand  and  are  informed  in  the  King's  Bench  Division  of  our 
High  Court  of  Justice  before  us  that  [insert  necessary  inducement  and  aver- 
ments]. And  you  the  said  were  then  and  there  required  by 
demand],  but  that  you  the  said  well  knowing  the  premises,  but 
not  regarding  your  duty  in  that  behalf  then  and  there  wholly  neglected 
and  refused  to  [insert  refusal],  nor  have  you  or  any  of  you  at  any  time 
sine<  [repeat  the  demand]  ,  in  contempt  of  us  and  to  the  great 
damage  and  grievance  of  as  we  have  been  informed  from  their 
complaint  made  to  us.  "Whereupon  we,  being  willing  that  due  and  speedy 
justice  should  be  done  in  the  premises  as  it  is  reasonable,  do  command  you  the 
said  and  every  el'  you  firmly  enjoining  you  that  you  [insert  command] 
or  that  you  show  us  cause  to  the  contrary  thereof,  lest  by  your  default  the 
same  complaint  should  be  repeated  to  us,  and  how  you  shall  have  executed 
this  our  writ  make  known  to  us  in  our  said  Court  at  the  Eoyal  Courts  of 
Justice,  London,  forthwith  then  returning  to  us  this  our  said  writ,  and  this 
yon  :ire  not  to  omit. 

Witness,  &c.  [as  in  Form  No.  1], 

To  be  indorsed. 
By  order  of  Court  [or  of  Mr.  Justice  ]. 

At  the  instance  of 
This  writ  was  issued  by,  &c. 

Note.— A  ■peremptory  writ  of  mandamus  is  in  the  same  form,  omitting 
llr  words,  "  or  that  you  show  us  cause  to  the  contrary  thereof,  "  and  inst  rt- 
imj  il>''  word  '•peremptorily''  before  the  word  "command." 

F<>r  forms  of  mat  rticular  cases,  seepost,  pp.  5S0,  002. 


No.  38. 

rn  of  Writ  of  Mandamus. 


The  return  man  eithi  r  be  indorsed  on  the  l>ack  of  the  original  writ,  or  engrossed 
a  separate  parchment  schedule. 

When  indorsed  on  the  bach  of  the  original  writ. 
The  answer  of  [the  parties  to  whom  the  writ  is  directed]  to  this  writ.     We, 
the,   &c.   [the  defendants]  to  whom  this  writ  is  directed,   do  most  humbly 
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certify  and  return  to  our  Sovereign  Lord  the  King  at  the  time  and  place  in 

this  writ  mentioned,  that  we  have,  &c.  [when  the  return  is  an  obedience  to  the 

writ,  the  words  of  the  mandatory  part  of  the  writ  should  be  recapitulated  in 

the  past  instead  of  tin-  future  tense].     As  by  the  said  writ  we  are  commanded. 

[To  be  signed  by  the  parties  making  the  return,  or  a  sufficient 

number  to  form  a  quorum,  unless  they  bea  corporate  body, 

in  which  case  it  is  sufficient  to  attach  the  corporate  seal.) 

When  the  return  is  engrossed  on  a  separate  schedule. 

Indorse  the  original  writ  thus  : 

The  return  of  to  this  writ  [or  if  the  return  is  obedience  say,  the 

execution  of  this  writ]  appears  in  the  schedule  hereunto  annexed. 
The  answer  of 

[To  be  signed  or  sealed  as  above.] 
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No.  39. 
Writ  of  Prohibition. 


Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
[the  keepers  of  our  peace  and  our  justices  assigned  to  hear  and  determine  divers 
crimes,  trespasses,  and  other  offences  committed  within  our  county  of  ; 

or  otherwise  describe  the  Court  as  the  case  may  be,  and  add  the  party  to  be 
prohibited],  greeting. 

Whereas  we  have  been  given  to  understand  that  you  the  said  [justices  have 
entered  an  appeal  by  A.  B.  against,  &c].     And  that  the  said  ha       no 

jurisdiction  to  hear  and  determine  the  said  by  reason  that  [here  state 

facts  showing  want  of  jurisdiction]. 

We  therefore  hereby  prohibit  you  from  further  proceeding  in  the 
said 

Witness,  &c.  [as  in  Form  No.  1]. 

This  writ  was  issued  by,  &c. 


No.  40. 

Certificate  of  Default  to  Appear,  &c,  according  to  Eecognizance. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
[Devonshire,  or  other  proper  venue.] — The  King 

against 
J.J. 
I  hereby  certify  that  at  the  session  of  oyer  and  terminer  and  general  gaol 
delivery  [or  at  the  general  quarter  sessions  of  the  peace,  or  as  the  case  may 
be]  held  at  Exeter,  in   and  for  the  county  of  Devon,  on   the  day 

of  ,    190     ,    a  bill  of  indictment  was  found  by  the  grand  jury 

against  J.  J.  for  [here  short///  describe  the  offence,  from  indictment]  which 
said  indictment  was  afterwards  at  the  instance  of  the  said  J.  J.  removed 
into  this  Court,  and  filed  in  the  Crown  Office  of  the  said  High  Court  on 
the  day  of  ,  1  i>0     ,  and  that  the  said  J.  J.  on  the 

i,i,2 
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day  of  ,  l'.H)     ,  entered  into  a  recognizance  with  two  sureties  forth- 

with to  appear  and  plead  to  the  said  indictment,  but  the  said  J.  J.  having 

ni'U'li rtcil  so  to  do.  tin'  -aid  recognizance  was  on  the  day  of 

ordered  to  be  estreated  into  the  Exchequer.  And  I  further  certify  that  the 
said  J.  J.  lias  not  yet  appeared  or  pleaded  t<>  the  -aid  indictment,  nor  is  he 
now  under  any  recognizance  so  to  do. 

Dated,  &c. 

(Signed) 

J.  Pi.  Melloii, 
(King's  Coroner  and  Attorney) 
[or  other  proper  officer  of  the  Crown  Office], 


No.  4 1 . 

Certificate  of  Indictment  found  or  Information  filed  in  the 
King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.] — The  King 
v. 
J.J. 

I  hereby  certify  that  J.  J.  stands  charged  by  indictment  found  [or  infor- 
mation filed]  against  him  in  this  division  on  the  day  of  190  . 
with  [here  shortly  state  the  offence]  and  that  the  said  J.  J.  has  not  appeared  or 
pleaded  to  the  said  indictment  [or  information]  nor  is  he  under  any  recog- 
nizance so  to  do. 
Dated,  &c. 

(Signed) 

J.  K.  Mellor 

(King's  Coroner  and  Attorney) 

[or  other  proper  officer  of  the  Crown  Office], 


No.  42. 

Certificate  of  Indictment  found  at  the  Assizes  or  Quarter 
Sessions,  &c,  and  removed  into  the  King's  Bench  Division. 

In  the  High  Court  of  Justice, 
King's  Dench  Diyision. 

[Devonshire,  or  other  proper  venue.] — The  King 

against 
J.J. 

I  hereby  certify  that  at  the  session  of  oyer  and  terminer  and  general 
gaol  delivery  [or  at  the  general  quarter  sessions  of  the  peace]  held  at 
Exett  r  in  and  for  the  county  of  Devon  on  the  day  of  190  ,  a 

bill  of  indictment  was  found  by  the  grand  jury  against  J.  J.  for  that  [here 
shortly  describe  offena  as  an  indictment],  which  said  indictment  was  after- 
wards, at  the  instance  of  [state  at  >i-1k>s<  instance],  removed  into  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice  and  filed  in  the  said 
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Court  on  the  day  of  190  ,  and  that  the  said  J.  J.  has  not 

appeared  or  pleaded  to  the  said  indictment,  nor  is  he  under  any  recognizance 
so  to  do. 

Dated,  &c. 

(Signed) 

J.  B.  Mellor 

(King's  Coroner  and  Attorney) 

[or  other  proper  officer  of  the  Crown  Office"]. 


No.  43. 
Warrant  of  Arrest. 


In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  proper  officer  in  that 
behalf  that  [as  in  certificate  No.  40,  41,  or  42]. 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the  said 
A.  B.,  and  to  bring  him  before  me  or  some  other  Judge  of  the  High  Court, 
or  before  some  one  or  more  justice  or  justices  of  the  peace  in  and  for  the 
said  [county']  of  ,  to  be  dealt  with  according  to  law. 

Dated,  &c. 

(Signed) 
Alverstone 
(Lord  Chief  Justice  of  England). 
To  Mr.  [Morgan^]  tipstaff  of  the  King's 
Bench  Division  of  the  High  Court 
of  Justice,  and  to  all  constables  and 
other  peace  officers  whom  it   may 
concern. 


No.  44. 

Warrant  to  Admit  to  Bail  on  Indictment  found  in  King's  Bench 

Division. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  proper  officer  in  that 
behalf  that  [as  in  certificate  No.  41]. 

These  are,  therefore,  to  command  you  forthwith  to  apprehend  the  said 
A.  B.,  and  to  bring  him  before  me  or  some  other  Judge  of  the  High  Court 
of  Justice  in  Chambers  at  the  Boyal  Courts  of  Justice,  London,  or  before 
some  one  or  more  justice  or  justices  of  the  peace  near  to  the  place  where  he 
shall  be  taken,  to  the  end  that  he  may  find  sufficient  sureties  for  his  immediate 
appearance  in  this  Court,  and  forthwith  to  plead  to  the  said  indictment, 
["  and  to  try  the  same  at  the  then  [or  next]  sittings  of  the  said  Court"]  and 
personally  to  appear  in  the  said  Court  on  the  trial  of  the  said  indictment 
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[or  information],  and  also  upou  tho  return  of    tin-    posted,   it    ho  shall    ho 
convicted,  and  he  further  dealt  with  according  to  law. 
Dated,  &c. 

(Signed) 

A  I.VERSTONE 

(Lord  Chief  Justice  of  England). 
To  Mr.  [as  in  Form  No.  43]. 

Note. — This  warrant  may  also  be  used  in  the  rase  of  an  indictment 
removal  into  the  ('curt  by  certiorari  against  any  defendants,  not  parties  to  the 
removal  and  not  under  recognizance,  to  ui<s>r,r  in  thin  Court,  by  omitting  fhr 
words  "  and  to  try  the  same  at  the  then  [or  next]  sittings  of  the  said  Court." 


No.  4o. 

Warrant  of  Committal. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 

Whereas  by  my  warrant  [or  the  warrant  of  the  Honourable  Mr.  Justice 

]  dated  the  day  of  190     ,  after  reciting  that  it  had 

been  certified  to  me  [or  him]  that  [as  in  the  certificate'},  I  [or  he]  commanded 

the  tipstaff  of  this  Court,  and  all  constables  and  other  peace  officers 

whom  it  might  concern,  forthwith  to  apprehend  the  said  A.  B.,  and  bring 

him  before  me  [or  the  said  Judge]  or  some  other  Judge  of  the  High  Court,  or 

before  some  one  or  more  justice  or  justices  of  the  peace  in  and  for  the  county 

of  to  be  dealt  with  according  to  law. 

And  whereas  the  said  A.  B.  has  been  apprehended  Tinder  and  by  virtue  of 
the  said  warrant,  and  being  now  brought  before  me  [if  before  a  justice  of  the 
peace  add,  one  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
],  it  is  hereupon  duly  proved  to  me  upon  oath,  that  the  said  A.  B. 
is  the  same  person  who  is  named  and  charged  in  and  by  the  said  indictment : 
These  are  therefore  to  command  you  to  whom  this  warrant  is  addressed, 
forthwith  to  take  and  lodge  the  said  A.  B.  in  the  prison  at  P.  in  the  county 
of  ,  together  with  this  wan-ant,  there  to  be  imprisoned  by  the  gaoler 

of  the  said  prison  until  he  shall  be  discharged  by  due  course  of  law. 

Dated,  &c. 

(Signed) 
Alverstone 
(Lord  Chief  Justice  of  England) 
[or,  if  by  a  justice  of  the  peace  to  be 
signed  and  sealed  by  him]. 
To  [as  in  Form  No.  43]. 


No.  46. 

Notice  to  Defendant  to  Appear  to  Information  in  Pursuance  of 

Undertaking  in  Enlarged  Order. 

{Copy  the  enlarged  order  containing  the  undertaking  to  appear,  and  write  the 

following  notice  at  the  foot.) 
In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Somersetshire,  or  other  proper  venue.~] — The  King 

/•. 
B.  R. 
Take  notice,  that  in  pursuance  of  the  above  order,  an  information  has 
been  filed  in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
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Justice  against  the  above-named  defendant  for  certain  misdemeanours.  And 
that  he  is  hereby  required  to  cause  an  appearance  to  be  entered  in  the  said 
Court  thereto  immediately  in  pursuance  of  his  undertaking  contained  in  the 
above  order.  And  in  default  thereof  the  said  Court  will  be  moved  on  the 
day  of  or  so  soon  after  as  counsel  can  be  heard,  that  the 

prosecutor  be  at  liberty  to  enter  an  appearance  thereto  for  the  said  defendant, 
and  to  sign  judgment  against  him  [or  that  an  attachment  may  issue  against 
him  for  his  contempt  in  not  j>erforming  his  said  undertaking]. 

Dated,  &c. 

(Signed) 
M.  N.,  of  L.,  agent  for  G.  H.,  of  Y., 
solicitor  for  the  prosecution. 
To  B.  R.  the  above-named  defendant, 
and  to  ,  his  solicitor,  or 

agent. 

If  it  is  intended  to   apply  for   an   attachment,  this  notice   must   be  served 
personally. 


No.  47. 

Notice  of  Bail  to  avoid  Arrest. 

[Heading  as  in  No.  46.] 

Take  notice  that  the  above-named  defendant  will  appear  before  a  Judge 
in  Chambers  at  the  Royal  Courts  of  Justice,  London  [or  before  a  justice  of 
the  peace  in  and  for  the  county  of  at  ],  on  the  day 

of  190     ,  at  the  hour  of  in  the  noon,  and  will  then 

enter  into  his  own  recognizance,  and  put  in  bail  to  appear  in  this  Court  on 
the  day  of  190     ,  to  the  indictment  found  against  him  in 

this  prosecution  for  certain  misdemeanours,  and  to  plead  thereto  [and  try  the 
same  at  the  present  [or  next]  [Trinity']  sittings  of  the  High  Court  (omit  tvords 
in  italics  if  indictment  not  found  in  this  Court)],  and  personally  to  appear  at 
the  trial  of  the  said  indictment  [or  information],  and  on  the  return  of  the 
posted,  if  it  be  necessary,  and  so  from  day  to  day,  and  not  to  depart  without 
leave  of  the  Court.  And  the  names  and  descriptions  of  such  bail  are  A.  B. 
of,  &c.  and  C.  D.  of.  &c. 


Dated,  &c. 


(Signed) 
M.  N.,  of  T.,  agent  for  X.  Y.,  of  S.,  solicitor 
for  the  above-named  defendant. 


To  C.  D.,  the  prosecutor,  or  to 
Mr.  F.,  the  solicitor  or  agent 
for  the  prosecutor. 

This  notice  is  not  required  on  obtaining  a  certiorari  to  remove  an  indictment, 
or  on  certiorari  for  conviction  or  orders,  unless  ordered  by  the  Court  or  Judge 
on  granting  the  certiorari. 


No.  48. 

Recognizance  to  Answer  Indictment,  or  Information. 

Be  it  remembered,  that  on  the  day  of  190     ,  A.  B.,  C.  D., 

and  E.  F.,  come  before  me,  G.  H.,  Esquire,  one  of  His  Majesty's  justices  of 
the  peace  for  the  county  of  ,  and  acknowledge  to  owe  our  Sovereign 

Lord  the  King  the  several  sums  following  (that  is  to  say) : — The  said  A.  B. 
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tho  sum  of  pounds,  the  said  C.   D.  and  the  said  E.  F.  the  sum  of 

pounds  each  to  be  Levied  upon  their  several  goods  and  chattels, 
lands  and  tenements,  to  His  Majesty's  use,  upon  condition  that  if  the  said 
A.  B.  Bhall  appear  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice,  at  the  Royal  Courts  of  Justice,  London,  forthwith,  and 
answer  an  indictment  or  information]  against  him  for  certain  [misdemeanours  ] 
accoiding  to  the  course  of  the  said  Court,  [and  try  the  same  at  thepreseni  [or 
sittings  of  the  said  Court  [omit  words  in  italics  if  indictment  found  else- 
where than  in  this  Court)"],  or  so  soon  alter  as  the  case  can  be  heard,  and 
shall  personally  appear  from  day  to  day  on  the  trial  of  the  said  indictment, 
and  not  depart  until  he  shall  be  discharged  by  the  Court  before  whom  such 
trial  shall  be  had,  and  shall  appear  from  day  to  day  on  the  return  of  the 
postea  in  the  said  Court,  if  it  be  necessary,  and  not  depart  until  discharged 
by  such  last-mentioned  Court,  then  this  recognizance  to  be  void  or  else  to 
remain  iu  full  force. 

Taken,  &c.  [as  in  Form  Xo.  18]. 

Note. —  This  form  is  applicable  in  the  case  of  a  defendant  to  an  indictment 
found  in,  or  an  information  (criminal  or  ex  officio)  filed  in,  the  King's  Bench 
Division,  or  when  an  indictment  has  been  removed  into  the  Court  at  the  instance 
of  th>  prosecutor  or  some  other  defendant  than  the  one  removing,  but  is  -not 
applicable  to  adefendant  at  whose  instance  a  writ  of  certiorari  has  been  awarded. 


No.  49. 

Notice  to  be  indorsed  on  Copy  Indictment,  or  Information,  to  be 

served  on  a  defendant  in  prison  for  want  of  bail  to  answer. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 
[Devonshire,  or  other  proper  venue."] — The  King 

against 
J.J. 
Take  notice,  that  unless  you  shall,  withiu  the  space  of  eight  days  next 
after  the  delivery  hereof,  cause  an  appearance,  and  also  a  plea  or  demurrer 
to  be  entered  in  this  Court  to  the  within  information  [or  indictment],  an 
appearance,  and  a  plea  of  not  guilty  will  be  entered  thereto,  in  your  name, 
pursuant  to  the  rule  in  that  case  made  and  provided,  and  that  the  issue  to  be 
joined  thereon  will  be  tried  at  the  next  assizes  to  be  holden  in  and  for  the 
county  of  ,  [or  at  the  present  [or  next]  [Hilary]  sittings  of  the  High 

Court  of  Justice. 

(Signed)      M.  N.,  of  L.,  agent  for  X.  Y.,  of  S., 
solicitor  for  the  prosecution. 
To  J.  J. ,  the  above-named 
defendant. 

No.  50. 

Affidavit  of  Service  of  Copy  Information,  or  Indictment,  with 

Notice  indorsed  on  Defendant  in  Gaol. 

[Heading  as  in  No.  49.) 

I,  A.  B.,  of,  &c,  make  oath  and  say, — 

That  I  did  on  the  day  of  ,190     ,  deliver  to  the  above- 

named  defendant,  then  a  prisoner  in  His  Majesty's  prison  at  in  the 

county  of  ,  at  the  said  prison,  a  copy  of  the  paper  writing  hereunto 

annexed  marked  with  the  letter  "A"  [annex  a  ropy  of  the  information  or 
■iiulirtiin  i,l  and  notice  indorsed],  and  of  the  indorsement  thereon. 
Sworn,  &c. 
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No.  51. 

Writ  of  Subpoena  to  answer  ox  Information. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
A.  B. :  We  command  you  that,  laying  aside  all  pretences,  and  excuses  whatso- 
ever, you  be  and  appear  in  the  King's  Bench  Division  of  our  High  Court  of 
Justice  before  us  at  the  Royal  Courts  of  Justice,  London,  on  the 
day  of  ,  190     ,  to  answer  to  us  of  and  concerning  such  matters  and 

things  as  shall  then  and  there  be  objected  against  you  on  our  behalf,  and, 
further,  to  do  and  receive  all  and  singular  such  matters  and  things  as  our 
said  Court  shall  then  and  there  consider  of  concerning  you  in  this  behalf. 
And  this  you  are  not  to  omit  under  the  penalty  of  one  hundred  pounds,  to  be 
levied  upon  your  goods  and  chattels,  lands  and  tenements,  if  you  shall  make 
default  in  the  premises. 

Witness,  &c.  [as  in  Form  No.  1]. 

Indorsement  when  on  Criminal  or  Ex  Officio  Information. 

James  Robert  Mellor,  Esquire,  King's  Coroner  and  Attorney,  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King 
himself  [or,  if  ex  officio,  John  Lawson  Walton,  Knight,  Attorney-General  of 
our  Lord  the  King],  for  our  said  Lord  the  King,  prosecutes  this  writ  against 
the  within-named  A.  B.,  upon  an  information  exhibited  against  him  by  the 
said  James  Robert  Mellor  [or  Sir  John  Lawson  Walton]  in  the  said  Court  for 
certain  misdemeanours  whereof  he  is  impeached. 

When  on  Quo  Warranto. 

James  Robert  Mellor,  Esquire,  King's  Coroner  and  Attorney,  &c, 
prosecutes  this  writ  against  the  within-named  A.  B.  upon  an  information  in 
the  nature  of  a  quo  warranto,  on  the  relation  of  C.  D.  exhibited  against  the 
said  A.  B.  by  the  said  James  Robert  Mellor  in  the  said  Court  to  show  by  what 
authority  he  claims  to  be  [a  member  of  as  the  case  may  be~\,  whereof 

he  is  impeached. 

This  writ  was  issued  by,'  &c. 


No.  52. 

Writ  of  Venire  Facias  to  answer. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
the  Sheriff  of  ,  greeting  :  We  command  you  that  you  cause  to  come 

before  us,  in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  at  the 
Royal  Courts  of  Justice,  London,  on  the  day  of  190     , 

A.  B.,  to  answer  to  us  for  certain  misdemeanours  whereof  he  is  indicted,  and 
have  you  then  there  this  writ. 

Witness,  &c.  [as  in  Form  No.  1]. 

This  writ  was  issued  by,  &c. 

Note. — This  writ  issues  to  cause  an  appearance  to  be  entered  in  cases  where 
the  defendant  is  not  under  any  recognizance  to  appear;  mostly  on  indictments 
removed  by  the  prosecutor  and  (for  instance)  against  inhabitants  and  corporate 
bodies. 

Four  defendants  may  be  included  in  one  writ. 
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No.  53. 

Affidavit  of  Service  oe  Subpoena  to  answer  to  an  Information. 

In  tlic  High.  Court  of  Justice. 
King's  Bench  I  >ivision. 

[Middlesex.] — The  King 
against 
A.  11. 
I,  C.  D.,  ofj  &c.,  make  oath  and  say  : 

That  I  did  on  the  day  of  .  190     .  -  irve  A.  B.,  the  above- 

named  defendant,  with  the  writ  of  subpoena  to  answer  in  this  prosecution 
hereunto  annexed,  and  of  the  indorsement  thereon,  by  delivering  a  true 
copy  of  the  said  writ  and  indorsement  thereon  to,  and  leaving  the  same  with 
[a  servant  ofth  said"]  A.  B.,  at  the  house  or  residence  [or  office]  of  the  said 
A.  B.,  situate  at  ,  in  the  county  of  .     And  at  the  same  time 

showing  to  the  said  [servant  of  the  said]  A.  B.  the  said  original  writ  of 
subpoena  ;  and  which  said  writ  appeared  to  this  deponent  to  be  duly  and 
regularly  issued  out  of  and  under  the  seal  of  this  honourable  ( 'ourt. 

Sworn,  &c. 

(Signed)         C.  1). 
Filed  on  behalf  of  the  prosecutor  [or  relator]. 

Id  cases  against  the  Printers  and  Publishers  of  Newspapers. 

[Say  as  above],  by  delivering  a  true  copy  of  the  said  writ  of  subpoena  and 

indorsement  thereon,  to,  and  leaving  the  same  with,  a  clerk  or  servant  of 

the  said  defendants,  at  the  office  of  the  said  defendants,  called  or  known  as 

the  office  of  the  newspaper,   situate  at  .   in  the  county  of 

.     And  at  the  same  time,  &c.  [as  above"]. 


No.  54. 

Writ  of  Attachment  to  answer  an  Information. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to  the 
sheriff  of  ,  greeting  :  We  command  you  that  you  attach  A.  B.,  if  he 

shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  in  the  King's  Bench  Division  of  our  Iligh  Court  of 
Justice,  at  the   Royal  Courts  of  Justice,  London,  on  the  day  of 

,  to  answer  to  us  for  certain  misdemeanours  whereof  he  is  impeached, 
and  that  you  have  then  there  this  writ.     Witness,  &c.  [as  in  /■'arm,  No.  1]. 


No.  bo. 

Writ  of  Attachment  to  answer  Information  Quo  Warranto. 

[Same  as  No.  54.] 

[Except  that  instead  of  the  words  "  to  answer  to  us  for  aria  in  misdemeanours, 
<£c,"  say :—] 
to  answer  to  us  upon  an  information  in  the  nature  of  a  qua  warranto 
exhibited  against  him  by  James  Bobert  Mellor,  Esquire,  our  Coroner  and 
Attorney  in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  to  show 
by  what  authority  he  claims  to  be,  &c. 

This  writ  was  issued  by,  &c. 
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No.  56. 
Writ  of  Distringas,  to  answer. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to  the 
sheriff  of  ,  greeting :  We  command  you  that  you  distrain  A.  B.  by 

all  his  lands  and  chattels  in  your  bailiwick,  so  that  neither  he  nor  any  one 
for  him  do  put  his  hands  to  the  same,  until  you  shall  have  another  command 
from  us  for  that  purpose.  And  that  you  answer  to  us  for  the  issues  thereof, 
so  that  you  may  have  him  before  us  in  the  King's  Bench  Division  of  our 
High  Court  of  Justice  at  the  Boyal  Courts  of  Justice.  London,  on  the 
day  of  ,  190     ,  to  answer  to  us  for  certain  whereof 

he  is  indicted  [or  impeached],  and  to  hear  his  judgment  for  his  many 
defaults,  and  have  you  then  there  this  writ. 

Witness,  &c.  [as  in  Form  No.  1]. 

Note. — See  Rule  87,  ante,  p.  98,  and  Mule  89,  ante,  p.  272.  This  writ 
must  not  issue  until  four  days  after  the  return  of  a  writ  of  venire  facias  or 
other  previous  process  and  default  made  thereon.  It  must  be  tested  on  the  return 
day  of  the  previous  process.     See  Rule  215,  ante,  p.  304. 


No.  .37. 

Writ  of  Capias  to  answer  to  Indictment,  or  Information. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting :  We  command  you  that  you  take  A.  B.  if  he  shall  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice  at  the  Boyal 
Courts  of  Justice,  London,  on  the  day  of  ,  190     ,  to  answer 

to  us  for  certain  misdemeanours  [or  felonies]  whereof  he  is  indicted  [or 
impeached].     And  have  you  then  there  this  writ.     Witness,  &c. 

[For  writ  of  capias  ad  satisfaciendum  after  judgment,  see  No.  144.] 

Note. — There  must  be  eight  days  at  least  between  the  teste  and  return.  See 
Rule  215,  ante,  p.  304. 

In  misdemeanour  the  writ  must  not  issue  till  the  end  of  four  days  [exclusive  of 
the  return,  day~\  after  the  return  of  the  venire  or  distringas  and  a  non  est 
inventus  and  nil  habeat  returned.     See  Rule  89,  ante,  p.  272. 

In  felon  a,  if  the  defendant  is  not  under  bail,  the  writ  may  issue  in  the  first 
instance  without  previous  process.     See  Rule  86,  ante,  p>.  95. 


No.  58. 

Writ  of  Capias  cum  Proclamations. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting:  Whereas  by  our  writ  of  exigent,  having  the  same  day  of  teste 
and  return  as  this  our  writ  of  proclamation,  we  have  commanded  you  that 
you  cause  to  be  exacted  [or,  if  in  Loudon,  demanded]  A.  B.,  from  County 
Court  to  County  Court  [or,  if  in  London,  from  hustings  to  hustings]  until 
he  shall  be  outlawed,  according  to  the  law  and  custom  of  England,  if  he 
shall  not  appear.  And  if  he  shall  appear,  that  then  you  take  him,  and  him 
safely  keep,  so  that  you  may  have  his  body  before  us  in  the  King's  Bench 
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Division  of  our    High  Court    of   .Justice  at    the    Royal   Courts   of   Justice, 
London,  on  the  day  ol  ,  190    ,  to  answer  to  as  for  certain 

whereof  heis  indicted  [as  in  tin  exigent).  We  therefore  command 
you  that  you  cause  three  proclamations  to  1"'  made  according  to  the  rule  in 
thai  case  made  and  pro1!  ided,  in  the  form  following,  that  is  to  say,  one  of  the 
same  proclamations  in  the  open  County  Court  <>i  and  in  your  county,  ami 
one  other  of  the  same  proclamations  to  be  made  at  the  general  quarter 
sessions  of  the  peace  in  those  part-  where  tic  said  A.  !'>.,  at  the  time  of  the 
said  exigi  Hi  aw anled,  was  dwelling,  and  one  other  of  the  same  proclamations 
to  be  made  one  month  at  hast  before  the  fifth  time  exacted  by  virtue  of  the 
said  writ  of  exigent,  at  or  near  to  the  most  usual  door  of  the  church  or  chapel 
of  that  town  or  parish  where  the  .-aid  A.  I'..  was  dwelling  at  the  time  of  the 
said  exigent  so  awarded.  And  if  the  said  A.  B.  was  dwelling  out  of  any 
parish,  then  in  such  place  as  aforesaid  of  the  parish  in  your  county  next 
adjoining  to  the  place  of  the  dwelling  of  the  -aid  A.  1!.,  and  upon  a  Sunday 
immediately  after  divine  service  and  sermon,  if  any  sermon  there  be.  And 
if  no  sermon  there  be,  then  forthwith  immediately  after  divine  service,  that 
he,  the  said  A.  B.,  lender  himself  unto  you  before  or  at  the  time  when  he 
shall  be  the  fifth  time  exacted  by  virtue  of  the  said  writ  of  exigent.  So 
that  you  may  have  his  body  before  us  in  the  said  King's  Bench  Division  on 
the  day  of  190    ,  to  answer  to  us  for  the  aforesaid, 

whereof  he  is  indicted.     And  have  you  then  there  this  writ.     "Witness,  &c. 

[To  have  tin  same  teste  and  return  as  the  Exigent  No.  59.] 

Note.— >S'ee  note  to  last  form,  and  see  II.  9.'],  ante,  p.  274,  and  notes  thereto. 


Xo.  59. 

Writ  of  Exigent  before  Conviction. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
,  greeting:  We  command  you  that  you  cause  to  be  exacted  A.  B., 
from  County  Court  to  County  Court,  until  he  shall  be  outlawed,  according 
to  the  law  and  custom  of  England,  if  he  shall  not  appear.  And  if  he  shall 
appear,  that  then  you  take  him,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  us  in  the  King's  Bench  Division  of  our  High  Court  of 
Justice,  at  the  Boyal  Courts  of  Justice,  London,  on  the  day  of 

190  ,  to  answer  to  us  for  certain  whereof  he  is  indicted, 

and  whereupon  you  have  before  returned  unto  us  that  the  said  A.  B.  was  not 
found  in  your  bailiwick.     And  have  you  then  there  this  writ.     Witness,  &c. 

If  in  London. — Instead  of  "exacted,"  say  "demanded,"  and  instead  of 
"  from  County  Court  to  County  Court,"  say  "  husting  to  husting." 

If  against  a  woman. — Say  "  waived  "  instead  of  "  outlawed." 

If  against  a  man  and  woman. — Say  "  outlawed  and  waived." 

Note. — See  R.  92,  ante,  p.  274.  Should  tin  r  not  he  time  for  holding  five 
County  Courts  or  hustings,  allowed  hetweeu  the  teste  and  return,  the  Writ 
No.  61  must  I"  issued  After  the  return  to  this  writ,  to  complet(  tin  same. 


No.  60. 

Writ  of  Cafias  cum  Phoclamatione  into  a  Foreign  County. 

Edward  the   Seventh,    by    the   grace   of    God,    &c,    to    the    sheriff    of 

,  greeting :  We  command  you  that  you  take  A.  B.,  if  he  shall  be 

found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body 
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before  us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  on  [three  or  four  months  between  teste  and 
return,  as  the  case  may  ie],  the  clay  of  next,  to  answer  to  us 

for  certain  [misdemeanours]  whereof  he  is  indicted ;  and  if  you  cannot  find 
the  said  A.  B.  in  your  bailiwick,  that  then  you  make  public  proclamation  in 
two  County  Courts  of  your  county  before  the  return  of  this  writ,  that  he  be 
before  us  at  the  aforesaid  day  to  answer  to  us  concerning  the  premises 
according  to  the  rule  in  that  case  made  and  provided,  and  have  you  then 
there  this  writ.     Witness,  &c. 

This  writ  was  issued  by,  &c. 


No.  61. 

Writ  of  Exigent  with  Allocatur. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.   1],  to 
the  sheriff  of  ,  greeting  :  We  command  you  that  allowing  the 

County  Courts  at  which  was  exacted  and  did  not  appear  as  you 

returned  to  us  on  the  day  of  last,  you  cause  him  to  be 

further  exacted  at  your  next  County  Court,  and  so  from  County  Court  to 
County  Court,  until  he  shall  be  outlawed,  according  to  the  law  and  custom 
of  England,  if  he  >-hall  not  appear.  And  if  he  shall  appear,  that  then  you 
take  him  and  him  safely  keep,  so  that  you  may  have  his  body  before  us  in 
the  King's  Bench  Division  of  our  High  Court  of  Justice  at  the  Royal  Courts 
of  Justice,  London,  on  the  day  of  190  ,  to  satisfy  us 

concerning  his  redemption  by  reason  of  certain  whereof  he  is 

indicted,  and  thereupon  by  his  own  confession  [or  by  a  jury  of  the  country], 
he  stands  convicted  as  in  our  Court  before  us  it  appears  upon  record  [or  to 
answer  to  us  for  certain  whereof  he  is  indicted].     And  whereupon 

you  have  before  returned  unto  us  that  the  said  was  not  found 

in  your  bailiwick,  and  have  you  then  there  this  writ.  Witness,  &c.  [as  in 
Form  No.  1]. 

In  London. — Say  "hustings  "  instead  of  "County  Court," and  "demanded" 
instead  of  "  exacted." 

[To  he  tested  on  the  return  of  the  precious  writ,  and  made  returnable  on  the 
first  or  last  day  of 'the  folio  wing  sittings. 

Alias  torits  o/ allocatur  exigent  to  issue  if  necessary,  to  make  uj>  the  quinto 
exact,  i.e.,  until  the  defendant  has  been  exacted  at  five  County  Courts.] 


No.  62. 
Writ  of  Capias  Utlagatum. 


Edward   the   Seventh,    by   the    grace   of  God,    &c,    to    the    sheriff    of 
,  greeting  :  We  command  you  that  you  take  A.  B.,  if  he  shall  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body 
before  us,  in  the  King's  Bench  Division  of  our  High  Court  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  on  the  day  of  190  ,  to 

stand  right  in  our  Court,  before  us,  upon  a  certain  outlawry  against  him, 
at  our  suit,  for  certain  whereof  he  is  indicted,  &c,  and  thereupon 

he  is  declared  outlawed  in  your  county,  and  have  you  then  there  this  writ. 
Witness,  &c. 
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No.  63. 

Wbit  of  Capias  Utlagatum,  Special,  cum  breve  de  [nquieendo. 

[Same  as  No.  62.] 

[And  after  the  words  "declared  outlawed  in  your  county"  add  : — ] 

We  also  command  you  that  you  diligently  inquire  by  tho  oath  of  good  and 
lawful  men  of  your  bailiwick,  what  Lionels  and  chattels,  lands  and  tenements, 
the  said  A.  B.  had  ou  the  said  day  of  L90  ,  [the  datt  of 

capias  utlagatum]  in  your  said  bailiwick;  and  those  goods  and  chattels, 
lands  and  tenements,  into  whose  hands  soever  they  may  have  come,  in  your 
bailiwick,  you  cause  to  be  taken,  seized  into  our  hands,  and  appraised 
according  to  the  full  value  thereof,  to  our  use,  so  that  you  may  certify,  at 
the  aforesaid  time,  the  true  value  of  the  same  goods  and  chattels,  lands  and 
tenements,  under  their  seals,  or  the  seal  of  some  of  them,  by  whose  oath  the 
inquisition  aforesaid  shall  be  taken,  then  returning  to  us  this  our  writ. 
Witness,  &c. 


No.  64. 

Writ  of  Melius  Inquirendum. 


Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting :     We  command  you  that  you  again  and  more  diligently  inquire, 
&c.  [continue  as  in  Form  63], 


No.  65. 

Writ  of  Exigent  after  Judgment. 

[Same  as  No.  59.] 

[Except  instead  of  "  to  answer  "  say  : — ] 

To  satisfy  us  concerning  his  redemption  by  reason  of  certain 
whereof  he  is  indicted,  and  thereupon  by  a  jury  of  the  country  [or  by  his 
own  confession  or  default],  he  stands  convicted.     As  in  our  Court  before  us  it 
appears  upon  record.     And  whereupon,  &c.  [as  in  No.  59]. 


No.  66. 

Writ  or  Error  to  reverse  Outlawry. 

Writs  of  Error  in  criminal  cases  are  abolished  by  the  Criminal  Appeal  Act, 
1907,  s.  20,  therefore  this  form  is  omitted. 
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No.  67. 

Assignment  of  Error  upon  Judgment  in  Outlawry. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex — J.  W.,  plaintiff  in  error, 
against 
The  King,  defendant  in  error. 

And  hereupon  the  said  J.  W.  [or  by  A.  B.,  his  solicitor]  comes  in  his 
proper  person,  and  says,  that  in  the  record  and  process,  and  also  in  the 
publication  of  the  aforesaid  outlawry,  there  is  manifest  error  in  this  that 
there  is  no  sufficient  information  [or  indictment]  exhibited  [or  filed]  against 
the  said  J.  W.  whereon  to  ground  the  process  of  the  outlawry  aforesaid. 
By  reason  whereof  the  said  outlawry  is  void,  and  of  no  effect  or  force 
whatever. 

There  is  also  error  in  this  [here  set  out  any  other  errors  there  may  be']. 
Therefore  in  that  there  is  manifest  error. 

Wherefore  the  Said  J.  W.  prays  that  the  outlawry  aforesaid  for  the  errors 
aforesaid,  .and  other  errors  appearing  in  the  record  and  process  aforesaid, 
may  be  reversed  and  held  for  nothing ;  and  that  he  may  be  restored  to  the 
common  law,  and  to  all  which  he  has  lost  by  occasion  of  the  outlawry 
aforesaid. 

Dated,  &C; 

(Signed) 

Note. — The  assignment  must  he  signed  by  counsel,  or  by  the  plaintiff  in 
error,  if  he  'proceeds  in  person. 


No.  6S. 

Joinder  in  Error  upon  Judgment  in  Outlawry. 

[Heading  as  in  No.  67.] 

And  Sir  J.  L.  W.,  Knight,  now  Attorney-General  of  our  present  Sovereign 
Lord  the  King  [or  James  Kobert  Mellor,  Esq.,  Coroner  and  Attorney  of  our 
Lord  the  King]  present  here  in  Court  in  his  proper  person,  having  heard  the 
matters  aforesaid  above  assigned  for  error  for  our  said  Lord  the  King,  says 
that  neither  in  the  record  and  process  aforesaid,  nor  in  the  publicationof  the 
aforesaid  outlawry,  is  there  any  error;  and  he  prays  that  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  now  here  may  proceed 
to  the  examination  as  well  of  the  record  and  process  aforesaid  as  of  the 
matters  aforesaid  above  assigned  for  error,  and  that  the  outlawry  aforesaid 
may  in  all  things  be  affirmed. 
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BAIL. 


No.  69. 

Writ  of  Habeas  Corpus  to  bring  ur  Prisoner  to  be  bailed. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  N<>.  1],  to 
,  greeting  :  We  command  you  that  you  have  in  the  King's  Bench 
I  livision  of  our  High  Court  of  Justice  [or  before  a  Judge  in  Chambers], 
at  the  Royal  Courts  of  Justice,  London,  immediately  after  the  receipt  of  this 
our  writ,  the  body  of  A.  L\  being  taken  and  detained  under  your  custody  as 
is  said,  together  with  the  day  and  cause  of  his  being  taken  and  detained,  by 
whatsoever  name  he  may  be  called,  to  undergo  and  receive  all  and  singular 
such  matters  and  things  as  our  said  Court  [or  Judge]  shall  then  and  there 
consider  of  concerning  him  in  this  behalf;  and  have  you  then  there  this  our 
writ. 

"Witness,  &c.  [as  in  Form  No.  1]. 

To  be  indorsed. 
By  order  of  Court  [or  of  Mr.  Justice  ]. 

This  writ  was  issued  by,  &e. 


No.  70. 
Summons  to  admit  to  bail  on  a  Criminal  Charge. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[If  indictment  or  information  found  in  this  Court  insert  title.'] 

Upon  hearing  counsel  [or  the  solicitor]  for  A.  B.  and  upon  reading  the 
affidavit  of  ,  &c,  filed  the  day  of  ,  190  . 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in  Chambers  on 
the  day  of  190  ,  at  the  hour  of  in  the  noon, 

on  the  hearing  of  an  application  on  behalf  of  the  said  A.  B.  to  be  admitted 
to  bail. 

Dated,  &c. 

To  A.  B.,  &c. 

Notice. — To  be  served  upon  the  committing  magistrates  or  coroner  and  prose- 
cutor, or  in  case  of  murder  or  manslaughter  on  the  widow  or  next  of  kin  of  the 
deceased,  or  as  the  Judge  may  direct. 


No.  71. 

Order  to  admit  Prisoner  to  Bail. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 
The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[If  indictment  or  information  in  thin  Court  insert  title.] 
Upon  hearing  counsel  [or  the  solicitor]  for  and  upon  reading  the 

affidavit  of  filed  the  day  of  190  . 

It  is  ordered  that  upon  A.  B.  giving  security  by  his  own  recognizance  in 
the  sum  of  with  [two]  sufficient  sureties  in  the  sum  of  each 
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before  one  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  of 
[or  before  a  Judge  in  Chambers]  for  the  personal  appearance  of  the 
said  A.  13.  at  the  next  assizes  and  general  session  of  oyer  and  terminer  [and 
general  gaol  deliver//']  [or  the  next  general  quarter  sessions  of  the  peace]  to 
be  holden  in  and  for  the  said  county  of  then  and  there  to  answer  to 

all  such  matters  and  things  as,  on  His  Majesty's  behalf,  shall  be  objected 
against  him,  he  the  said  A.  B.  be  discharged  out  of  the  custody  of  the 
governor  of  His  Majesty's  prison  at  in  the  said  county  as  to  his 

commitment  for  [here  shortly  state  the  offence  as  in  commitment]. 
Dated,  &c. 

[Twenty-four  hours'  notice  of  the  names  and  descriptions  of  the  proposed 
sureties  must  be  given  to  the  prosecutor  unless  the  Judge  order  otherwise.) 


No.  72. 
Affidavit  of  Service  of  Summons  to  admit  to  Bail. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[If  indictment  or  information  in  this  Court  insert  name  of  cause,  not  other- 
wise."] 

I,  A.  B.,  of,  &c,  clerk  to  C.  D.,  of  ,  solicitor  for  [insert  name  of 

prisoner],  make  oath  and  say — 

1.  That  I  did  on  the  day  of  190  ,  serve  I.  J.,  Esquire,  one 
of  the  committing  justices  mentioned  in  the  summons  hereunto  annexed 
with  the  said  summons,  by  delivering  a  true  copy  of  the  said  summons  to  a 
servant  of  the  said  I.  J.,  at  the  house  of  the  said  I.  J.,  situate  at 

in  the  said  county  of 

2.  That  I  did  on  the  day  of  also  serve  K.  L.,  Esquire,  the 
other  committing  justice  also  mentioned  in  the  said  summons,  by  delivering 
a  true  copy  of  the  said  summons  to  a  servant  of  the  said  ~K.  L.,  at  the  house 
of  the  said  K.  L.,  situate  at                in  the  said  county  of 

3.  That  I  did  on  the  day  of  190  ,  also  serve  E.  F., 
gentleman,  one  of  the  coroners  of  and  for  the  county  of  ,  also  named 
in  the  said  summons,  with  the  said  summons,  by  delivering  a  true  copy  of 
the  said  summons  to  a  clerk  [or  servant]  of  the  said  E.  F.,  at  the  office  [or 
house]  of  the  said  E.  F.,  situate  at                in  the  said  county  of 

4.  That  I  did  on  the  day  of  190  ,  also  serve  Q.  H.  [the 
widow  of  the  next  of  kin  of  deceased,  or  the  prosecutor]  mentioned  in 
the  said  summons  with  the  said  summons  by  delivering  a  true  copy  of  the 
said  summons  to  the  said  [the  widow  or  next  of  kin  or  prosecutor]  at 

in  the  county  of 
Sworn,  &c. 


No.  73. 
Notice  of  Bail,  upon  Order  of  Judge,  without  Habeas  Corpus. 

"Whereas  the  Honourable  Mr.  Justice  has  made  an  order  bearing 

date  the  day  of  190  ,  that  [  recite  the  order,  see  No.  71]. 

Now  take  notice  that  in  pursuance  of  the  said  order  the  said  and 

[four]  sufficient  sureties  will  enter  into  such  recognizance  as  aforesaid  before 

S.M.  M  M 
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[as  in  the  order]  at  on  the  day  of  at  the  hour  of 

in  the  noon.     And  that  the  namos  and  descriptions  of  such 

sureties  are 

Dated,  &c. 

(Signed)        M.  N.,  of  L.,  agent  for 
G.  II.,  of  Y.,  solicitor 
for  the  said 
To  the  prosecutor  [or  -widow  or  next 
of    kin]   and  to   the   committing 
magistrates  [or  coroner]. 


No.  74. 
Notice  of  Bail  upon  Habeas  Corpus. 

Whereas  the  Honourable  Mr.  Justice  has  granted  a  writ  of  habeas 

corpus,  directed  to  the  gaoler  of  His  Majesty's  prison  at  ,  in  the 

county  of  ,  commanding  him  to  have  the  body  of  before  the 

King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  [or  before  a 
Judge  at  Chambers]  immediately  to  undergo,  &c.  [as  in  Form  69]. 

Now  take  notice,  that  by  virtue  of  the  said  writ,  the  said  will  be 

brought  before  His  Majesty's  said  Court  [or  before  a  Judge  at  Chambers  at 
the  hour  of  in  the  noon]  on  the  day  of  , 

190     ,  in  order  that  he,  the  said  ,  may  be  admitted  to  bail  personally 

to  appear  at  the  next  session  of  oyer  and  terminer  and  gaol  delivery  to  be 
holden  in  and  for  the  county  of  [or  otherwise  as  the  case  may  be],  then 

and  there  to  answer  to  all  such  matters  and  things  as  on  His  Majesty's 
behalf  shall  be  then  and  there  objected  against  him,  and  so  from  day  to  day, 
and  not  depart  that  Court  without  leave.  And,  further,  take  notice  that  the 
names  and  descriptions  of  the  several  persons  who  will  offer  themselves  as 
bail  or  sureties  for  the  said  are  A.  B.,  of  ,  C.  D.,  of  , 

E.  F.,  of  ,  and  G.  H.,  of 

Dated,  &c. 


No.  7.3. 

Becognizance  to  appear  at  Assizes,  or  Sessions  op  the  Peace. 

Be  it  remembered  that  on  the  day  of  ,  190      [insert  the 

names  and  descriptions  of  dej)  ,,<Unii  ami  hail],  come  before  me  ,  one 

of  His  Majesty's  justices  of  the  peace  in  and  for  the  county  of  ,  and 

acknowledge  to  owe  our  Sovereign  Lord  the  King  the  several  sums  following 
(that  is  to  say) : — The  said  the  sum  of  pounds,  and  the  said 

the  sum  of    '  pounds,  and  the  said  the  sum  of 

pounds  each,  to  be  levied  upon  their  several  goods  and  chattels, 
lands,  and  tenements,  to  His  Majesty's  use,  upon  condition  that  if  the  said 
shall  personally  appear  at  the  next  assizes  and  session  of  oyer  and 
terminer  and  general  gaol  delivery  [or  at  the  next  general  quarter  sessions 
of  the  peace],  to  be  holden  in  and  for  the  county  of  ,  and  then  and 

there  answer  to  all  such  matters  and  things  as  on  His  Majesty's  behalf  shall 
then  and  there  be  objected  against  him,  and  so  from  day  to  day,  and  not 
depart  that  <  'ourt  without  leave,  then  this  recognizance  to  be  void,  or  else  to 
remain  in  full  force. 

Taken,  &c.  [us  in  Farm  No.  18]. 
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No.  76. 

Writ  of  Certiorari  to  Justices  for  Depositions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to 
A.  B.  and  C.  D.,  Esquires,  two  of  the  keepers  of  our  peace  and  justice 
assigned  to  hear  and  determine  divers  crimes,  trespasses  and  other  offences 
committed  within  our  county  [or  borough,  or  as  the  case  may  be],  greeting  : 
We,  being  willing,  for  certain  reasons,  that  all  and  singular  informations, 
examinations,  and  depositions  taken  or  made  before  you,  touching  the  com- 
mitment of  E.  P.  to  our  prison  at  ,  in  the  county  [or  as  the  ruse  may 
be~]  of  charged  with  felony  [or  misdemeanour]  be  sent  by  you  before 
a  Judge  at  Chambers,  do  command  you  [or  one  of  you]  that  you  [or  one  of 
you]  do  send  forthwith  under  your  seals  [or  the  seal  of  one  of  you]  before 
such  Judge  as  may  be  at  Chambers  at  the  Royal  Courts  of  Justice,  all  and 
singular  the  said  informations,  examinations  and  depositions,  with  all  things 
touching  the  same,  as  fully  and  perfectly  as  they  have  been  taken  or  made  by 
or  before  you,  and  now  remain  in  your  custody  or  power,  together  with  this 
our  writ,  that  we  may  cause  further  to  be  done  thereon  what  of  right  and 
according  to  the  law  and  custom  of  England  we  shall  see  fit  to  be  done. 

Witness,  &c.  [as  in  Form  No.  1]. 

To  be  indorsed. 

By  order  of  Court  [or  of  the  Honourable  Mr.  Justice  ]. 

At  the  instance  of  the  defendant  [if  so"]. 
This  writ  was  issued  by,  &c. 


No.  77. 

Writ  of  Certiorari  to  a  Coroner  for  Depositions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  A.  B.,  gentleman, 
one  of  our  coroners  of  and  for  our  county  [or  borough,  or  as  the  case  may  be], 
greeting :  We,  being  willing,  for  certain  reasons,  that  all  and  singular  in- 
formations, examinations,  depositions,  and  inquisitions,  taken  or  made  by 
or  before  you  on  view  of  the  body  of  C.  If.,  then  and  there  lying  dead,  and 
touching  the  commitment  of  E.  E.  to  our  prison  in  our  of  , 

charged  with  feloniously  killing  and  slaying  the  said  C.  D.,  be  sent  by  you 
before  a  Judge  at  Chambers,  do  command  you  that  you  send  forthwith  under 
your  seal  before  such  Judge  as  may  be  at  Chambers  at  the  Boyal  Courts  of 
Justice,  London,  all  and  singular  the  said  informations,  examinations,  depo- 
sitions, and  inquisitions,  with  all  things  touching  the  same,  as  fully  and 
perfectly  as  they  have  been  taken  or  made  by  or  before  you,  and  now  remain 
in  your  custody  or  power,  together  with  this  our  writ,  that  we  may  cause 
further  to  be  done  thereon  what  of  right  and  according  to  the  law  and  custom 
of  England  we  shall  see  fit  to  be  done. 

Witness,  &c.  [as  in  Form  No.  1]. 

Indorsement  as  in  No.  7fi. 
M  M  2 
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No.  78. 


Entry  of  Plea  of  Not  Guilty  or  Guilty  to  Indictment, 
Information,  or  Inquisition. 

In  the  High  Court  of  Justice, 
King's  Bonch  Division. 

[Middlesex,  or  other  venue."] — The  King 

against 
A.  B. 

Enter  plea  of  not  guilty  [or  guilty]  for  the  above-named  defendant  A.  B. 
to  the  indictment  [information  or  inquisition]  in  this  prosecution  by  C.  D., 
his  solicitor  [or  in  person]. 

Dated,  &c. 

(Signed)        C.  D.,  of  L.,  agent  for  G.  II.,  of  Y., 
solicitor  for  the  said  A.  B. 

Note. — This  praecipe  must  be  lodged  at  the  Crown  Office;  it  is  unnecessary 
to  deliver  a  copy  to  the  prosecutor. 


No.  79. 

Special  Plea  to  Indictment  for  non-repair  of  Highway,  that 
others,  ratione  tenurje,  are  bound  to  repair. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Lincolnshire,  or  other  venue."] — The  King 

against 
The  inhabitants  of  the  parish  of 

And  now,  that  is  to  say,  on  the  day  of  ,  190     ,  before  our 

said  Lord  the  King,  in  the  King's  Bench  Division  of  His  Majesty's  EEgh 
Court  of  Justice,  at  the  Boyal  Courts  of  Justice,  London,  A.  B.  and  C.  D., 
two  of  the  inhabitants  of  the  said  parish  of  ,  by  E.  F.,  their  solicitor, 

for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish  (excepting 
one  G.  II.),  come  into  Court  here,  and  having  heard  the  said  indictment 
read,  say,  that  our  Lord  the  King  ought  not  further  to  prosecute  the  said 
indictment  against  the  inhabitants  of  the  parish  aforesaid  (excepting  the 
said  G.  IL,  as  aforesaid),  because  they  say  that,  as  to  the  said  part  of  the  said 
highway,  in  the  said  indictment  described  to  be  ruinous,  miry,  deep,  broken, 
and  in  great  decay.  The  said  G.  IL,  by  reason  of  his  tenure  of  certain  lands 
and  tenements  called  ,  lying  and  being  in  the  said  parish,  ought  to 

repair  and  amend  the  said  part  of  the  said  highway  so  alleged  to  be  ruinous, 
miry,  deep,  broken,  and  in  decay,  as  aforesaid,  when  and  so  often  as  there 
should  be  occasion  (as  the  said  G.  H.  and  all  those  who  held  the  said  lands 
and  tenements  for  the  time  being,  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary  hitherto  were  used  and  accustomed  and  of  right  ought 
to  do),  and  this  they,  the  said  A.  B.  and  C.  D.,  are  ready  to  verify  ;  where- 
fore they  pray  judgment,  and  that  they  and  the  rest  of  the  inhabitants  of  the 
said  parish  of  (excepting  the  said  G.  II.,  as  aforesaid),  by  the  Court 


FORMS. 

here,  may  be  dismissed  and  discharged  from  the  said  premises,  in  the  said 
indictment  above  specified. 

(Signed) 

Note. — If  settled  by  counsel  it  must  be  signed  by  him;  if  not,  it  may  be 
signed  by  the  solicitor  or  the  party  if  defending  in  person:  Rule  119,  ante, 
p.  99.  It  must  be  fled  at  the  Crown  Office  and  a  copy  delivered  to  the  prosecutor : 
Mule  117,  ante,  p.  98.     For  replication,  see  No.  S2,  post. 
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No.  80. 

Demurrer  to  Indictment  or  Information. 

[Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  ,  190     ,  before  our 

said  Lord  the  King,  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  at  the  Royal  Courts  of  Justice,  London,  comes  the  said 
A.  B.  by  ,  his  solicitor  [or  in  his  own  proper  person],  and  having 

heard  the  said  indictment  [or  information  or  inquisition]  read,  says  that  our 
said  Lord  the  King  ought  not  further  to  prosecute*  him,  the  said  A.  B.,  by 
reason  of  the  premises  in  the  said  indictment  [or  information]  mentioned, 
because  he  says  that  the  said  jndictment  [or  information],  and  the  matters 
therein  contained,  are  not  sufficient  in  law  to  compel  him,  the  said  A.  B.,  to 
answer  thereto ;  and  this  he  is  ready  to  verify.  Wherefore  he,  the  said  A.  B., 
prays  judgment,  and  that  by  the  Court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  the  same  indictment  [or  information] 
specified. 

(Signed) 

*  In  the  case  of  an  inquisition  or  information  the  word  "  impeach"  should  be 
used  instead  of  "  pirosecute." 

Note. — See  note  to  last  form.     For  joinder  in  demurrer,  No.  85. 


No.  81. 

Plea  of  Not  Guilty  and  Justification  pursuant  to  6  &  7  Vict. 

c.  96,  s.  6. 

[Heading  as  in  No.  78.] 

And  now,  that  is  to  say,  on  the  day  of  ,  190     ,  before  our 

said  Lord  the  King,  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice,  at  the  Royal  Courts  of  Justice,  London,  comes  the  said 
A.  B.  by  ,  his  solicitor  [or  in  his  own  proper  person],  and  having 

heard  the  said  indictment  [or  information]  read,  he  says  that  he  is  not 
guilty  thereof,  and  hereupon  he  puts  himself  upon  the  country.  And 
James  Robert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said  Lord  the 
King,  before  the  King  himself,  who  for  our  said  Lord  the  King  in  this  behalf 
prosecutes,  does  the  like. 

And  for  a  further  plea  the  said  A.  B.,  pursuant  to  the  statute  in  that 
behalf,  says  that  our  said  Lord  the  King  ought  not  further  to  prosecute  the 
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said  indictment  [or  information]  against  him,  because  he  says  that  it  is  true 
that  [here  allegt  the  truth  of  every  libellous  part  of  the  publication  set  out  in  the 
indictment!. 

And  the  said  A.  B.  further  says,  that  before  and  at  the  time  of  the  publi- 
cation in  the  said  indictment  [or  information]  mentioned  [here  state  facta 
which  rendered  the  publication  <>/  benefit  to  flu  public] ;  by  reason  whereof  it 
was  for  the  public  benefit  that  the  said  matters  so  charged  in  the  said 
indictment  [or  information]  should  be  published,  and  this  he,  the  said  A.  B., 
is  ready  to  verify.  Wherefore  he  prays  judgment,  and  that  by  the  Court 
here  he  may  be  dismissed  and  discharged  from  the  said  premises  in  the  said 
indictment  [or  information]  above  specified. 

(Signed) 

Note. — See  notes  to  Forms  79  and  80,  ante.     For  replication,  see  No.  83,  post. 


No.  82. 

REPLICATION  TO  SPECIAL  PLEA  OF  EATIONE  TENUB.E. 

[Heading  as  in  No.  79.] 

And  hereupon  James  Eobert  Mellor,  Esquire,  Coroner  and  Attorney  of  our 
said  Lord  the  King  in  the  King's  Bench  Division  of  1 1  is  Majesty's  High  Court 
of  Justice,  before  the  King  himself,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes  says  that  by  reason  of  anything  in  the  said  plea  above 
pleaded  in  bar  alleged  our  said  Lord  the  King  ought  not  to  be  precluded  from 
prosecuting  the  said  indictment  against  the  said  inhabitants  of  the  said 
parish  of  because  he  says  that  the  said  G.  H.  ought  not  to  repair 

and  amend  the  said  part  of  the  said  highway  so  alleged  to  be  ruinous,  miry, 
deep,  broken,  and  in  decay,  as  aforesaid,  by  reason  of  his  said  tenure  in 
manner  and  form  as  in  and  by  the  said  plea  is  above  supposed  and  alleged, 
and  this  he,  the  said  James  Eobert  Mellor,  prays  may  lie  inquired  of  by  the 
country,  and  the  said  A.  B.  and  C.  D.  for  themselves  and  the  rest  of  the 
inhabitants  of  the  parish  of  (excepting  the  said  G.  11.)  do  the  like. 

Therefore  let  a  jury  come. 


No.  83. 

Eeplication  to  Plea  oe  Justification  pursuant  to  6  &  7  Vict. 
c.  96,  s.  G. 

[Heading  as  in  No.  78.] 

And  as  to  the  plea  of  the  said  A.  B.  by  him  secondly  above  pleaded  James 
Robert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said  Lord  the  King, 
In  fore  the  King  himself,  who  for  our  said  Lord  the  King  in  this  behalf 
prosecutes,  says  that  by  reason  of  anything  in  the  said  second  plea  alleged. 
our  said  Lord  the  King  ought  not  to  be  precluded  from  further  prosecuting 
the  -iid  indictment  against  the  said  A.  B.,  because  he  says  that  he  denies  the 
said  several  matters  in  the  said  second  plea  alleged,  and  says  that  the  same 
are  not,  nor  are,  nor  is  any  or  either  of  them,  true,  and  this  he.  the  said 
James  Robert  Mellor,  prays  may  be  inquired  of  by  the  country,  and  the  said 
A.  B.  does  the  like. 

Therefore  let  a  jury  come. 
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No.  84. 

Demurrer  by  Prosecutor  to  Defendant's  Plea. 

[Heading  as  in  No.  78.] 

And  James  Bobert  M  ellor.  Esquire,  Coroner  and  Attorney  of  our  said  Lord 
the  King,  who,  for  our  said  Lord  the  King,  in  this  behalf  prosecutes,  having 
heard  the  said  plea  of  the  said  A.  B.,  by  him,  in  manner  and  form  above 
pleaded  in  bar,  for  our  said  Lord  the  King  says,  that  the  said  plea,  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth,  are  not  sufficient  in  law,  and  that  he,  the  said  Coroner  and 
Attorney  for  our  said  Lord  the  King,  is  not  bound  by  the  law  of  the  land  to 
answer  the  same,  and  this  he,  the  said  Coroner  and  Attorney,  is  ready  to 
verify.  "Wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  the  said 
Coroner  and  Attorney  for  our  said  Lord  the  King  prays  judgment,  and  that 
the  said  A.  B.  may  be  convicted  of  the  premises  above  charged  upon  him. 

(Signed) 
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No.  85. 

Joinder  in  Demurrer  by  Prosecutor. 

[Heading  as  in  No.  78.] 

And  James  Bobert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said  Lord 
the  King,  before  the  King  himself,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes,  says  that  our  said  Lord  the  King  ought  not  to  be  barred 
from  prosecuting  the  said  indictment  [<>r  from  having  his  aforesaid  informa- 
tion] against  the  said  A.  B.,  because  he  says,  that  the  said  indictment  [or 
information]  and  the  matters  therein  contained,  are  good  and  sufficient  in 
law  to  compel  him,  the  said  A.  B.,  to  answer  thereto.  Therefore,  he  the  said 
Coroner  and  Attorney  for  our  said  Lord  the  King  prays  judgment,  and  that 
the  said  A.  B.  may  be  convicted  of  the  premises  charged  upon  him  in  and  by 
the  said  indictment  [or  information]. 


No.  86. 

Joinder  in  Demurrer  by  Defendant. 

[Heading  as  in  No.  78.] 

And  the  said  A.  B.  by  says  that  the  said  plea  and  the  matters 

therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  sufficient  in  law  to  bar  or  preclude  our  said  Lord  the  King  from 
prosecuting  the  said  [or  having  his  aforesaid  information]  against  him,  the 
said  A.  B.,  and  that  he  is  ready  to  verify  and  prove  the  same,  as  the  Court 
shall  award.  Wherefore,  inasmuch  as  the  said  Coroner  and  Attorney  has  not 
answered  or  denied  the  said  plea,  nor  in  any  manner  replied  to  the  same,  he 
the  said  A.  B.  prays  judgment,  and  that  he  may  be  discharged  by  the  Court 
here,  of  and  from  the  premises  by  the  said  indictment  [or  information]  above 
charged  upon  him. 
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No.  ST. 
Order  to  extend  Time  for  Pleading. 

In  the  Eigh  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[Middlesex.]  —The  King 
against 
A.  J'.. 
Upon   hearing  and   upon   reading  the   affidavit   of  filed 

the  day  of  190     ,  it  is  ordered  that  the  defendant  [or  prose- 

cutor] shall  have  days  further  to  plead  to  the  [indictment]  in  this 

prosecution  [upon  the  following  terms,  viz. : — ] 
Dated,  &c. 

No.  88. 

Notice  of  Trial  to  be  given  to  the  Prosecutor  upon  Indictment 

removed  by  the  defendant. 

In  the  High  Court  of  Justice, 
King's  Pench  Division. 

[Middlesex,  or  other  proper  venue.] — The  King 

v. 
A.  B. 
Take  notice,  that  the  indictment  found  against  the  above-named  defendant 
at  the  sessions  held  at  in  the  county  of  on 

the  day  of  for  certain  [misdemeanours]  is  removed  by  writ  of 

certiorari,  at  the  instance  of  the  said  defendant  into  the  King's  Bench 
Division.  And  that  he  has  appeared  and  pleaded  not  guilty  thereto,  and  will 
try  the  issue  thereupon  joined  at  the  next  assizes  to  bo  holden  at  in 

and  for  the  county  of  on  the  day  of  ,190     [or  in 

Middlesex  or  [London]  on  the  day  of  ,190     ,  at  the  Royal 

Courts  of  Justice,  London,  pursuant  to  the  condition  of  the  recognizance 
entered  into  in  that  behalf. 
Dated,  &c. 

(Signed)        M.    N.,     of    L.,    agent    for 
G.  H.,   of  S.,  solicitor  for 
To  X.  Y.,  the  said  A.  B. 

The  prosecutor's  solicitor. 
Note. — If  it  is  not  known  who  the  'prosecutor  is,  notice  must  be  given  to  the 
tvitnesses  vlmsi  names  are  on  the  back  of  the  indictment. 

Ten  days'"    notice  of  trial  must  be  given  in  all  cases.     See  Ride  139,  ante, 
p.  295,  and  as  to  notice  of  trial  generally,  Rules  137  to  143,  ante,  p.  295. 


No.  89. 

Notice  of  Trial  in  Middlesex  or  London. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex  [or  London]. — The  King 
against 
CD. 
Take  notice  of  trial  of  the  issue  joined  in  this  prosecution  in  Middlesex 
[or  London],  for  the  day  of  next,  at  the  Poyal  Courts  of 

Justice,  London. 
Dated,  &c. 
To  X.  Y.,  &c. 
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No.  90. 

Notice  of  Trial  for  the  Assizes. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Surrey,  or  other  venue.] — The  King 
against 
A.  B. 
Take  notice  of  trial  of  the  issue  joined  in  this  prosecution  for  the  next 
assizes  to  be  holden  at  in  and  for  the  county  of  on  the 

day  of  ,  190     . 

Dated,  &c. 
To  X.  Y.,  &c. 
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No.  91. 
Record  of  Indictment  for  Trial. 


Pleas  before  our  Lord  the  King  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  at  the  Boyal  Courts  of  Justice,  London,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  six. 

Amongst  the  Pleas  of  the  King  Poll. 

[County  or  other  venue  in  the  margin.']     Some  time  ago,  that  is  to  say,  on 
the  day  of  at,  &c,  before,  &c.     [Recite  t he  caption  of 

the  indictment  in  the  past  tense  from  office  copy.'] 

Amongst  the  in-  \  It  was  presented  in  manner  and  form  following,  that 
dictments  of  >  is  to  say  [copy  the  indictment]  :  Which  said  indictment 
1906,  No.  j  our  said  Lord  the  King  afterwards,  for  certain  reasons, 

caused  to  be  brought  before  him,  to  be  determined  according  to  the  law  and 
custom  of  England.  [When  bill  found  in  this  Court  omit  these  ivords.] 
Wherefore  the  sheriff  of  the  said  county  of  was  commanded  that  he 

should  cause  them,  the  said  A.  B.,  C.  D.,  &c.  [the  defendants],  to  come  and 
answer  to  our  said  Lord  the  King,  touching  and  concerning  the  premises 
aforesaid.     And  now,  that  is  to  say,  on  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  six,  before  our  said  Lord 
the  King,  at  the  Royal  Courts  of  Justice,  London,  come  the  said  A.  B.,  C.  D., 
E.  F.,*  by  their  solicitors  [or  in  their  own  proper  persons],  and 

having  heard  the  said  indictment  read,  they  severally  say  that  they  are  not 
guilty  thereof,  and  hereupon  they  severally  put  themselves  upon  the  country, 
and  James  Robert  Mellor,  Esquire,  Coroner  and  Attorney  of  our  said  Lord 
the  King,  in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice,  before  the  King  himself,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes,!  does  the  bke.     Therefore  let  a  jury  thereupon  come. 

*  Where  inhabitants  of  a  parish  or  county,  &c.  are  defendants,  the  plea  and 
aivard  of  jury  process  is  as  lender  : — 

And  now,  that  is  to  say,  on  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  six,  before  our  said  Lord  the  King  at 
the  Royal  Courts  of  Justice,  London,  come  A.  B.  and  C.  D.,  two  of  the 
inhabitants  of  the  said  parish  of  on  behalf  of  themselves  and  the  rest 

of  the  inhabitants  of  the  said  parish,  by  E.  P.,  their  solicitor  [or  in  their 
own  proper  persons],  and  having  heard  the  said  indictment  read  they,  for 
themselves  and  the  rest  of  the  inhabitants  of  the  said  parish,  say  that  the 
inhabitants  of  the  said  parish  of  are  not  guilty  thereof,  and  hereupon 

they  for  themselves  and  the  rest  of  the  inhabitants  of  the  said  parish  put 
themselves  upon  the  country.  And  James  Robert  Mellor,  Esquire,  Coroner 
and  Attorney  of  our  said  Lord  the  King,  in  the  King's  Bench  Division  of 
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His  Majesty's  High  Court  of  Justice,  before  the  King  himself,  who  i'or  our 
said  Lord  the  King  in  this  behalf  prosecutes,  t  does  the  like.    Therefore,  &c. 

t  It  is  usual  to  add  this  similiter  notwithstanding  7  Geo.  IV.  c.  G4,  s.  21, 
and  7  <fc  8  Geo.  IV.  c.  28,  8.  1. 

Note. — Should  then  !»■  "  spuria/  pint  of  rationo  tenurre  (Xo.  7!))  that  plea 
and  th<'  replication  Han  to  (No.  N2)  must  /»  suhsfitntnl  for  tin  pica  in  this  form: 
so  likeivist  shun/./  there  h  a  plea  of  justification  under  6  &  7  Vict.  c.  96,  that 
plea  {as  in  Xo.  81)  and  the  replication  thereto  [No.  83)  must  be  substituted. 


No.  92. 

Eecobd  of  Information,  Criminal,  for  Trial. 

Pleas  before  our  Lord  the  Xing,  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  at  the  Royal  Courts  of  Justice,  London,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  six. 

Amongst  the  Pleas  of  the  King  Poll. 

a  ++v,    t  f  i      [Middlesex. ] —  Be    it    remembered,    that    James 

Amongst  tnelntorma-     Robert  Mellor>  Esquire,  Coroner  and  Attorney  of  our 

tions  ol  l9Ub,  JNo.      /  gaid  Lord  the  King)  in  the  King^  Bench  Division 

of  His  Majesty's  High  Court  of  Justice  before  the  King  himself,  who  for 
our  said  Lord  the  King  in  this  behalf  prosecutes  in  his  proper  person,  came 
here  into  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice, 
before  the  King  himself,  at  the  Poyal  Courts  of  Justice,  London,  on 
the  day  of,  one  thousand  nine  hundred,  &c.     And  for  our 

said  Lord  the  King,  brought  into  the  said  Court,  before  the  King  himself, 
a  certain  information,  against  C.  D.,  which  said  information  follows  in  these 
words,  that  is  to  say  [here  set  out  the  information  verbatim]. 

•[Wherefore  the  sheriff  of  the  count}'  of  was  commanded  that  he 

should  cause  him  the  said  A.  B.,  to  come  to  answer  to  our  said  Lord  the 
King,  touching  and  concerning  the  premises  aforesaid.]  And  now,  that  is 
to  say,  on  the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  six,  before  our  said  Lord  the  King,  at  the  Poyal  Courts  of 
Justice,  London,  comes  the  said  A.  B.,  by  his  solicitor,  and  having 

heard  the  said  information  read,  says,  that  he  is  not  guilty  thereof,  and 
hereupon  he  puts  himself  upon  the  country,  and  James  Pobert  Mellor, 
Esquire,  Coroner  and  Attorney  of  our  said  Lord  the  King  in  the  King's  Bench 
Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King  himself, 
who  for  our  said  Lord  the  King  in  this  behalf  prosecutes,  does  the  like.f 
Therefore  let  a  jury  thereupon  come. 

Note. — See  note  to  last  form. 

*  These  words  may  be  omitted  if  process  not  actually  issued. 

t  Should  plea  of  justification  under  statute  be  entered  it  must  be  added  here. 


No.  93. 
Record  of  Information  (ex  officio)  for  Trial. 

[Same  as  No.  92.] 

[Using  the  name  of  the  Attorney-  or  Solicitor-General,  instead  of  that  of  the 
Xing' 8  Coroner  and  Attorney.  Thus:]  Sir  John  Lawson  Walton,  Attorney- 
General  of  our  present  Sovereign  Lord  the  King,  who  for  our  said  Lord  the 
King  in  this  behalf  prosecutes,  came  here  into  the  King's  Bench  Division,  &c. 


FORMS. 

No.  94. 

Suggestion  that  a  Fair  and  Impartial  Trial  cannot  be  had. 

And  hereupon  the  said  says  that  a  fair  and  impartial  trial  of  the 

issue  joined  in  this  prosecution  cannot  be  had  by  a  jury  of  the  county  of 
,  and  that  it  is  convenient  that  the  said  issue  be  tried  by  a  jury  of 
the  county  of  [which  is  a  county  next  adjoining  to  the  said  county 

of  ],  and  for  that  reason  he  the  said  prays  that  a  jury  may 

come  before  our  said  Lord  the  King,  out  of  the  body  of  the  said  county  of 
,  to  try  the  issue  aforesaid.     And  because  the  said  does  not 

deny  the  said  allegation,  nor  say  anything  against  the  same,  and  because  it 
appears  to  the  said  Court,  before  the  King  himself,  that  the  said  allegation 
is  true,  therefore  let  a  jury  of  the  said  county  of  thereupon  come. 
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No.  95. 

Suggestion  on  Indictment  against  Inhabitants  of  a  County. 

And  hereupon  the  said  Coroner  and  Attorney  of  our  said  Lord  the  King, 
for  our  said  Lord  the  King  says  that  all  the  inhabitants  of  the  said  county  of 
are  concerned  in  interest  in  the  event  of  the  trial  of  the  said  issue, 
and  for  that  reason  he  the  said  Coroner  and  Attorney  prays  that  a  jury  may 
come  before  our  said  Lord  the  King,  out  of  the  county  of  ,  which  is 

an  adjoining  county  to  the  said  county  of  ,  in  order  to  try  the  issue 

aforesaid.     And  because  the   aforesaid  inhabitants  of  the   said  county  of 
do  not  deny  the  said  allegation,  nor  say  anything  against  the  same, 
and  because  it  appears  to  the  said  Court  that  the  said  allegation  is  true, 
therefore  let  a  jury  of  the  said  county  of  thereupon  come. 


No.  96. 

Suggestion  under  38  Geo.  III.,  c.  52,  to  try  in  an  adjoining  County  to 
a  Town  and  County  of  the  Town. 

And  hereupon  the  said  J.  K.  M.,  Coroner  and  Attorney  of  our  said  Lord 
the  King,  who  prosecutes  as  aforesaid,  by  virtue  of  the  statute  in  such  case 
made  and  provided,  prays  the  said  Court  now  here  to  direct  that  the  said 
issue  so  joined  upon  the  said  indictment  may  be  tried  by  a  jury  of  the 
county  of  [York],  being  the  county  next  adjoining  to  the  town  and  county 
of  the  town  of  [Kingston-upon-HuU].  And  the  said  Court  thinking  it  fit 
and  proper  so  to  do,  therefore  let  a  jury  of  the  said  county  of  [York]  there- 
upon come. 

[When  on  behalf  of  the  defendant  insert  the  defendant's  name  in  the  place  of 
the  King's  Coroner  and  Attorney.'] 


No.  97. 

Suggestion  in  Berwick-upon-Tweed. 

And  because  the  borough  of  Berwick-upon-Tweed  is  a  place  where  the 
burgesses  of  the  said  borough,  by  reason  of  their  privilege,  ought  not  to  be 
put  upon  a  jury  to  try  the  said  issue  out  of  the  said  borough,  but  the  said 
issue  ought  to  be  tried  by  a  jury  of  the  county  of  Northumberland,  which 
is  the  next  adjacent  county  to  the  said  borough  of  Berwick-upon-Tweed. 
Which  allegations  of  the  said  A.  B.  are  not  denied  by  the  said  J.  B.  M., 
Esquire,  therefore  let  a  jury  of  the  said  county  of  Northumberland  thereupon 
come. 
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No.  98. 

Suggestion  in  one  of  the  (  Iinque  Pouts. 

And  hereupon  the  said  J.  1!.  M.,  Esquire,  who  prosecutes  as  aforesaid,  says, 
that  the  said  town  of  Deal  is  one  of  the  ancient  towns  of  the  Cinque  Ports; 
and  thai  the  inhabitants  within  the  same  town,  and  also  the  inhabitants 
within  the  liberty  of  the  Cinque  Ports,  have  such  franchises,  that  no  Justice, 
or  any  other  minister  of  our  said  Lord  the  King  can  or  ought  to  enter  the 
town  to  execute  any  office  there,  nor  ought  the  freeholders  or  lvsidmls 
within  the  liberties  of  the  said  Cinque  Ports  to  go  out  of  the  same,  to  make 
or  constitute  any  jury  without  the  said  liberties.  And  theroforo  ho  prays 
that  a  jury  rnay  come  before  our  said  Lord  the  King,  out  of  the  body  of  the 
county  of  Kent,  in  order  to  try  the  issue  aforesaid.  And  because  the  said 
[defendant]  does  not  deny  the  said  allegation  ;  and  because  it  appears  to  the 
said  Court  that  it  is  fit  and  proper  so  to  do,  the  same  is  granted  to  him. 
Thereforo  let  a  jury  thereupon  come  out  of  the  body  of  the  said  county  of 
Kent. 

Note.— But  see  18  &  19  Vict.  c.  48. 


No.  99. 

Suggestion  where  the  Sheriff  is  Defendant. 

And  before  the  aforesaid  A.  B.,  the  defendant  above-mentioned,  now  is 
one  of  the  sheriffs  of  the  said  where  the  supposed  offence  in  the  said 

information  [or  indictment]  is  mentioned  to  be  committed,  and  therefore  is 
concerned  in  interest  in  the  event  of  the  trial  of  the  issue ;  therefore  the 
coroners  of  the  said  county  are  commanded  that  they  cause  to  come,  &c. 


No.  100. 

Judge's  Order  to  strike  Special  Jury  as  provided  by 
the  Juries  Act,  1870,  &c. 

In  tho  High  Court  of  Justice, 

King's  Bench  Division. 
The  Honourable  Mr.  Justice  Judge  in  Chambers. 

[Middlesex,  or  other  venue.] — The  King 

against 
A.  B. 
Upon  hearing  counsel  on  both  sides  [or  as  the  case  may  be]  and   upon 
reading 

It  is  ordered  at  the  prayer  and  instance  of  the  [j)rosecutor],  that  the  issuo 
joined  in  this  prosecution  be  tried  by  a  special  jury  of  the  county  of 
and  that  the  sheriff  of  the  said  county  or  his  under  sheriff  do  attend  at  the 
Crown  Office  with  the  jurors'  book  and  the  special  jurors'  list  of  the  said 
county,  and  the  numbers  referring  to  the  names  in  such  list,  written  upon 
distinct  pieces  of  parchment  or  card.  And  that  the  proper  officer  at  the 
Crown  Ofiice  shall  nominate  forty-eight  men  qualified  to  serve  on  special 
juries  within  the  said  county,  and  the  solicitor  or  agent  for  the  said 
prosecutor    shall   strike  out  twelve,    and    the   solicitor  or  agent    for    the 
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defendant  shall  in  like  manner  strike  out  twelve  of  the  said  forty-eight,  and 
that  twenty-four,  the  remainder  of  the  said  forty-eight,  shall  be  returned  for 
the  trial  of  the  issue  joined  in  this  prosecution. 
Dated,  &c. 
Note. — See  Rule  147,  ante,  p.  112. 


No.  101. 
Roll  for  Trial  at  Bar. 
(Same  as  No.  112.) 
NOTE. — Up  to  the  award  of  the  jury. 


No.  102. 
Warrant  of  Tales. 


Middlesex.  Sir  John  Lawson  Walton,  Knight,  Attorney-General,  of  our 
present  Sovereign  Lord  the  King  [for  our  said  Lord  the  King,  omit  these 
■words  if  the  tales  is  prayed  for  the  defendant]  prays  a  tales  de  circumstantibus 
to  be  granted  by  the  Court  here  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  for  the  trial  of  the  issue  joined  between  our  said  Lord 
the  King  and  A.  B.  upon  an  indictment  [or  information]  for  certain 
[misdemeanours]  lest  the  jury  to  be  taken  in  this  behalf  do  remain  untaken 
for  default  of  jurors. 
Dated,  &c. 

(Signed) 

J.  Lawson  Walton 

(Attorney-General. ) 


No.  103. 
Certificate  after  Trial. 


In  the  High  Court  of  Justice, 

King's  Bench  Division. 
[Middlesex,  or  other  venue.'] — The  King 

against 
A.  B. 
I   certify  that  this  [indictment]  was   tried  before  the  Honourable   Mr. 
Justice  at  and  a  [special]  jury  of  the  county  of 

on  day  of  1906. 

The  jury  found  the  defendant  guilty  [or  not  guilty,  or  guilty  on  such  and. 
such  counts,  and  not  guilty  on  such  and  such  counts,  enumerating  them]. 
That  the  Judge  sentenced  the  defendant  to  pay  a  fine  of,  &c. 
That  the  Judge  certified  [that  the  case -was  proper  to  be  tried  by  a  special 
jury  or  other  certificate,  as  the  case  may  be]. 
Dated,  &c. 

(Signed) 
X.  Y. 
[Title  of  officer.] 
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No.  104. 

POSTEA  OX  TKIAL  IN  MIDDLESEX  OB  LOXDOX. 

Afterwards   on   the  day   of  ,    190     ,   before  the  Eight 

Honourable  Richard  Everard  Baron  Alverstone,  Lord  Chief  Justice  of 
England  [or  the  Honourable  Mr.  Justice  ]  come  as  well  the  within- 

named  J.  R.  M.,  Esquire,  who  for  our  said  Lord  tin;  King  in  this  behalf 
prosecutes  as  the  within-named  A.  B.,  by  his  solicitor  within-mentioned, 
[A]  and  a  [special]  jury  of  the  within  county,  to  wit  \_)iere  insert  the  names 
and  descriptions  of  the  jurors  who  attended],  being  summoned  and  called 
come  and  are  sworn  upon  the  said  jury,  Whereupon  public  proclamation 
is  made  here  in  Court  for  our  said  Lord  the  King,  as  the  custom  is, 
that  if  there  be  any  one  who  will  inform  the  aforesaid  Chief  Justice 
[or  Judge]  the  King's  Attorney-General  or  the  jurors  of  the  jury  afore- 
said, concerning  the  matters  within  contained,  he  should  come  forth  and 
should  be  heard,  and  hereupon,  J.  P.,  Esquire,  one  of  the  counsel  of  our 
said  Lord  the  King  [or  of  counsel  learned  in  the  law]  offers  himself 

on  behalf  of  our  said  Lord  the  King  to  do  this.  Whereupon  the  Court 
here  proceeds  to  the  taking  of  the  inquest  aforesaid  (B)  by  the  jurors 
aforesaid,  nowhere  appearing  for  the  purpose  aforesaid,  who  being  chosen, 
tried,  and  sworn  to  speak  the  truth  touching  and  concerning  the  matters 
within  contained  [when  convicted]  say,  upon  their  oath,  that  the  said  A.  B. 
is  guilty  of  the  premises  in  the  [if  in  some  fount*  only,  say  :  second  and 
third  counts  of  the]  indictment  [or  information]  within  specified  and  charged 
upon  him  in  manner  and  form,  as  in  and  by  the  said  indictment  [or  infor- 
mation] is  within  alleged  against  him. 

[When  acquitted]  say  upon  their  oath  that  the  said  A.  B.  is  not  guilty  of 
the  premises  in  the  indictment  within  specified  and  charged  upon  him,  in 
manner  and  form  as  the  said  A.  B.  has,  by  pleading  for  himself,  alleged. 

If  a  fair*  has  been  prayed — 

A.  And  a  [special]  jury  of  the  within  county  being  summoned  and  called, 
some  of  them,  that  is  to  say  \_name  such  of  the  jurors  as  appeared  at  the  trial] 
and  because  the  rest  of  the  jurors  of  the  said  jury  do  not  appear,  therefore 
others  of  the  bystanders  being  chosen  by  the  sheriff  of  the  within  county,  at 
the  request  of  the  said  A.  B.  [or  of  the  said  James  Robert  Mellor]  and  by 
command  of  the  said  Chief  Justice  [or  Judge]  are  newly  appointed,  whose 
names  are  added  to  the  panel  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  which  said  jurors  so  newly  appointed,  to  wit,  [insert 
the  names  and  description  of  the  talesmen]  being  called  likewise  come,  and  are 
sworn  upon  the  said  jury. 

B.  As  well  by  the  jurors  aforesaid  first  impanelled  and  sworn,  as  by  the 
other  jurors  now  here  appearing,  who,  together  with  the  jurors  aforesaid 
first  impanelled  and  sworn,  being  chosen,  tried,  and  sworn  to  speak  the 
truth,  &c. 


No.  105. 

POSTEA  AT  THE  ASSIZES. 


Afterwards  on  the  day  of  190     ,  [the  commission   day]   at 

,  in  the  county  of  ,  before  the  Honourable  Mr.  Justice 

and  the  Honorable  Mr.  Justice  ,  justices  of  our  said  Lord  the  King 

assigned  to  hold  the  assizes  in  and  for  the  county  of  within- 

mentioned,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  come  [&c,  as  in  No.  104]. 
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Warrant  to  apprehend  Dependant  sentenced  at  Trial  when  not 
present  at  the  trial. 

Whereas  the  above-named  defendant  A.  B.  was  on  the  day  of  , 

190     ,   at  the   sittings   of  the   High  Court  of  Justice,  in   the   county  of 
[Middlesex]  before  me,  the  Honourable  Mr.  Justice  ,  tried,  and  by 

a  jury  of  the  country  convicted  of  certain  misdemeanours,  [or  felonies], 
whereof  he  is  indicted,  and  it  was  thereupon  considered  and  adjudged  and 
ordered  by  me  that  for  the  offences  whereof  he  was  so  convicted  as  afore- 
said he  the  said  A.  B.  should  be  imprisoned  in  His  Majesty's  prison  at 
in  the  county  of  for  the  space  of  [three  calendar  months']. 

These  are  therefore  to  command  you  to  apprehend  and  take  the  said  A.  B. 
and  lodge  him  in  the  said  prison  at  aforesaid,  there  to  be  imprisoned 

and  kept  in  safe  custody  by  the  governor  or  keeper  of  the  said  prison  in 
execution  of  the  said  judgment. 

Dated,  &c. 

To  Mr.  M.,  tipstaff  of  the  King's  Bench 
Division,  and  to  all  constables  and  all 
other  .  peace  officers  whom  it  may 
concern. 

NOTE.— See  Rules  162  and  164,  ante,  pp.  123—125. 


No.  107. 

"Warrant  after  Conviction  to  hold  Defendant  to  Bail  to  appear 
for  Sentence. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  [one  of  the  clerks  in  the 
Croivn  Office],  that  [as  in  certificate]. 

These  are  therefore  to  command  you  in  His  Majesty's  name  to  apprehend 
and  take  the  said  A.  B.  before  one  of  the  Judges  of  the  High  Court  of 
Justice,  if  taken  in  or  near  the  cities  of  London  or  Westminster,  if  else- 
where before  some  justice  of  the  peace  near  to  the  place  where  he  shall  be 
taken,  to  the  end  that  he  may  become  bound  by  his  own  recognizance  in  the 
sum  of  pounds,  with  two  sureties  in  the  sum  of  pounds  each  [or 

say,  with   sufficient   sureties],    for   his   personal  appearance  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice  on  the  day 

of  ,  190     ,  in  order  to  receive  the  judgment  of  the  said  Court  for 

his  said  offence,  and  to  be  further  dealt  with  according  to  law. 

Dated,  &c. 

(Signed) 
Alverstone 
(Lord  Chief  Justice  of  England). 
To  [as  in  Form  No.  106]. 
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No.  108. 

Order  to  commit  when  Defendant  sentenced  at  Trial. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 
[Cheshire,  or  other  venue.'] — Tho  King 
against 
A.  B. 
The  dofendant  A.  B.  being  present  here  in  Court,  and  being  by  a  jury  of 
the  country  convicted  of  certain  misdemeanours  [or  felonies],  whereof  he  is 
indicted  in  this  prosecution,  it  is  considered  and  adjudged  and  ordered  that 
he,  the  said  defendant,  [do  pay  a  fine  toour  Sovereign  Lord  the  King  of 
pounds,  and  further  that  Tie  h  imprisoned  until  the  said  fine  be  paid;  ami  tin 
said  defendant  is  now  here  in  Court  committed  to  the  custody  of  the  governor  of 
His  Majesty's  prison  at  u  ntil  the  said  fine  be  ])aid ;  or  in  case  of  imprison- 

ment,  that  he  do  undergo  imprisonment  for  the  term   of  three  years'  penal 
servitude,  or  as  the  case  may  be~\. 


Dated,  &c. 

To  [as  in  No.  106]. 

Note.— See  Rule  163,  ante,  p.  124. 


Bv  the  Court. 


No.  109. 

Certificate  of  Conviction  from  Clerk  of  Assize  or  Associate 
for  Application  for  Warrant. 

[Heading  as  in  No.  103.] 

I  hereby  certify  that  the  above-named  defendant  A.  B.  was,  on 
the  day  of  ,  at  ,  tried  before  the  Honourable  Mr. 

Justice  and  a  [special]  jury,  upon  an  indictment  against  him  for 

[here  state  offence"],  that  the  jury  found  the  said  defendant  guilty,  and  that 
the  Judge  sentenced  the  said  defendant  to  [here  insert  sentence]. 
Dated,  &c. 

(Signed) 

X.  Y. 

[Title  of  Officer.] 


No.  110. 

Warrant  of  Arrest  after  Conviction  and  Recognizances  estreated. 

England,  to  wit.  Whereas  it  is  certified  to  me  by  the  master  of  the  Crown 
Office  that  at  the  assizes  [or  as  the  case  may  be]  holden  in  and  for  tho  county 
of  ,  on  the  day  of  ,  an  indictment  for  certain  [mis- 

demeanours] was  found  by  the  grand  jury  of  the  said  county  against  A.  B., 
which  said  indictment  was  afterwards  by  writ  of  certiorari  issuing  out  of  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  removed  into 
the  said  Court,  and  thereupon  the  said  A.  B.  gave  a  recognizance  to  answer 
the  said  indictment,  and  not  depart  the  said  Court  without  leave,  and  that 
the  said  A.  B.  having  appeared  and  pleaded  not  guilty  to  the  said  indictment, 
was  at  ,  on  the  day  of  last,  in  and  for  the  county  of 

Middlesex,  before  the  [naming  the  Judge]  and  by  a  jury  of  the  country  con- 
victed of  the  said  offence  charged  upon  him  in  and  by  the  said  indictment ; 
and  it  is  further  certified  that  on  the  day  of  last  the  said 

A.  B.,  having  been  three  times  publicly  called  in  the  said  Court  upon  his 
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recognizance  and  not  appearing,  it  was  ordered  by  the  said  last-mentioned 
Court  that  his  default  should  be  recorded  and  the  said  recognizance  estreated 
into  the  Exchequer ;  and  it  is  further  certified  that  the  said  A.  B.  hath  not 
appeared  in  the'said  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice,  in  order  to  receive  the  judgment  of  the  said  Court  for  the  said 
offence,  nor  is  he  now  under  any  recognizance  so  to  do.  This  is  therefore  to 
command  you,  in  His  Majesty's  name,  to  apprehend  and  take  the  said  A.  B., 
and  if  he  shall  be  apprehended  during  the  sittings  of  the  said  last-mentioned 
Court,  to  bring  him  into  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice,  at  the  Boyal  Courts  of  Justice,  London,  to  receive  the  judg- 
ment of  the  said  Court  for  his  said  offence ;  or  if  he  shall  be  apprehended  in 
vacation,  forthwith  to  convey  him  to  the  common  prison  of  the  county,  city, 
or  place  where  he  shall  be  apprehended,  there  to  remain  without  bail  or 
mainprise  until  he  shall  be  discharged  by  due  course  of  law. 
Dated,  &c. 
To  [as  in  No.  106]. 


No.  111. 

Warrant. of  Arrest  on  Conviction  by  Default  to  hold  Defendant 

to  Bail. 

England,  to  wit.     Whereas,  &c.  (as  in  No.  110). 

And  it  is  further  certified  that  the  said  defendant  having  suffered  judgment 
to  pass  against  him  by  default  upon  the  said  information  [or  indictment], 
judgment  has  been  thereupon  signed  against  him,  and  it  is  further  certified 
that  the  said  defendant  has  not  as  yet  received  the  sentence  of  the  said 
Court  for  the  said  offence,  nor  is  he  under  any  recognizance  in  the  said  Court 
so  to  do. 

These  are,  therefore,  to  command  you  and  every  of  you  on  sight  hereof  to 
apprehend  and  take  the  said  A.  B.  and  bring  him  before  me  or  one  other  of 
the  Judges  of  the  King's  Bench  Division  of  the  High  Court  of  Justice  if  taken 
in  or  near  the  cities  of  London  and  Westminster,  if  elsewhere  before  some 
justice  of  the  peace  near  to  the  place  where  he  shall  be  herewith  taken,  to 
the  end  that  he  may  become  bound  with  sufficient  sureties  for  his  personal 
appearance  in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice  on  the  day  of  in  order  to  receive  the  sentence  of  the 

said  Court  for  the  said  offence  and  be  further  dealt  with  according  to  law. 
Dated,  &c. 

To  [as  in  No.  106]. 


No.  112. 

Entry  or  Judgment  Boll  on  Indictment. 

A.  B.  [the  defendant's  name]. 
As  yet  of  1906.     The  King. 

Amongst  the  Pleas  of  the  King's  Roll. 

Amongst  the  In-  \      Middlesex. — Some  time  ago,  that  is  to  say  [here  copy  the  [Award  of 
dictments    of  >  caption   of  the    indictment,    and    the    indictment   verbatim, 
1906,  No.         )  according  to  the  office  copy,  omitting  the  witnesses'  names], 

[which  said  indictment  our  said  Lord  the  King  afterwards  for  certain  reasons 

caused  to  be  brought  before  him,  to  be  determined  according  to  the  law  and 

custom  of  England]. 


S.M. 


N    N 


certiorari. 
This  must  he 
omitted  when 
the  indictment 
is  found  in 
the  King's 
Bench.] 
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[Award  of 
venire  or 
capias  to 

answer.] 


[For  other 
pleas,  Bee  Nbs. 
79  to  86  and 
113,  and 
suggestions 
for  change  of 
venue, 
Nos.94to99.] 

[Postea.     For 
other  forms, 
see  Nos.  104 
and  105.] 


["Judgment 
on  verdict 
after  convic- 
tion.] 

[Final  judg- 
ment.] 


Wherefore  the  sheriff  of  the  said  county  of  was  commanded  thai  lie 

should  cause  him  the  said  A.  B.  [tht  defendant]  to  come  to  answer  to  our  said 
Lord  the  King,  touching  and  concerning  the  premises  aforesaid.  [//"  a 
capias  has  been  issued  say  instead  of  "cause  him  the -aid  A.  B.  to  come," 
"  take  him."] 

Ami  now  .  .  on  tho  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  six  before  our  said  Lord  the  King  in 
the  King's  Bench  Division  of  Eis  Majesty's  High  Courl  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  comes  the  Baid  A.  B.  by  C.  D.,  his  solici- 
tor, and  having  heard  the  said  indictmenl  read,  he  says  that  he  is  not  guilty 
of,  and  hereupon  he  puts  himself  upon  thecountry.  And  James  Robert 
Mellor,  Esquire,  <  loroner  and  Attorney  of  our  said  Lord  the  King  in  tho  said 
King's  Bench  Division  of  His  Majesty's  Eigh  Court  of  Justice,  before  the 
King  himself,  who  for  our  said  Lord  the  King  in  this  behalf  prosecutes, 
dues  the  like.     Therefore  let  a  jury  thereupon  come. 

And  afterwards,  that  is  to  say,  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  nine  hundred  and  six  at  the  Royal  Courts  of 
Justice,  London,  before  the  Right  Honorable  Richard  Everard,  Baron  Alver- 
stone,  Lord  Chief  Justice  of  England,  come  as  well  the  aforesaid  James 
Robert  Mellor,  Esquire,  who  for  cur  said  Lord  the  King  in  this  behalf  prose- 
cutes as  the  said  A.  B.  by  0.  D.,  his  solicitor  above  mentioned,  and  the  jurors 
of  the  jury  being  summoned  and  called,  to  wit  \here  insert  the  names  and 
descriptions  of  the  jurors,  and  if  a  tales,  add  1h  necessary  words  from  No.  104], 
come  and  are  sworn  upon  the  said  jury.  Whereupon  public  proclamation 
is  made  here  in  Court  for  our  said  Lord  the  King,  as  the  custom  is,  that  if 
there  be  any  one  who  will  inform  the  aforesaid  Chief  Justice,  the  King's 
Attorney-General,  or  the  jurors  aforesaid,  concerning  the  matters  within 
contained,  he  should  come  forth  and  should  be  heard  ;  and  hereupon  F.  T., 
Esquire;  one  of  the  counsel  of  our  said  Lord  the  King,  offers  himself  on 
behalf  of  our  said  Lord  the  King  to  do  this.  Whereupon  the  Court  here 
proceeds  to  the  taking  of  the  inquest  aforesaid,  by  the  jurors  aforesaid  now 
here  appearing  for  the  purpose  aforesaid,  who  being  chosen,  tried,  and  sworn, 
to  speak  the  truth  touching  and  concerning  the  matters  aforesaid,  say  upon 
their  oath  that  the  said  A.  B.  is  guilty  of  the  premises  in  the  second  and 
third  counts  of  the  indictment  within  specified  and  charged  upon  him  in 
manner  and  form  as  in  the  said  indictment  is  alleged  against  him  and  that 
he  the  said  A.  B.  is  not  guilty  of  the  premises  in  the  first  and  fourth  counts 
of  the  said  indictmenl  i  and  charged  upon  him  in  manner  and  form 

as  the  said  A.  B.  has  by  pleading  for  himself  alleged. 

Whereas  all  and  singular  the  premises  being  seen  and  fully  understood 
by  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  now 
here.  It  is  considered  and  adjudged  by  the  said  Court  here  that  he  the  said 
A.  B.,  for  his  offences  aforesaid  be  taken,  and  so  forth. 

(')  And  afterwards,  that  is  to  say,  on  the  day  of  in  the 

year  last  aforesaid,  before  our  Lord  the  King  in  the  King's  Bench  Division 
of  His  Majesty's  High  Court  of  Justice  at  the  Eoyal  Courts  of  Justice, 
London,  come  the  said  J.  R.  M.,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes.  And  the  said  A.  B.,  being  present  here  in  Court,*  it  is 
considered  and  adjudged  and  ordered  by  the  said  Court  here,  that  he  the  said 
A.  B.,  for  his  offences  and  misdemeanours  aforesaid,  &c.  [Copy  the  sentena 
from  tin  order  of  Court:  if  sentena  ■'  at  th  trial  the  following  form 

may  be  used :  — 

Whereupon  to  wit  on  the  said  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  six  according  to  the  form  of  the  statute 
in  that  case  made  and  provided  and  of  the  Rule  in  that  behalf  all  and  singular 
the  premises  being  seen  and  fully  understood  by  the  said  Sir  A.  W.,  Knight, 
the  justice  so  assigned  as  aforesaid.] 

*  If  notpreseni  Btate  that  presence  of  A.  B.  dispensed  with. 

(')   For  form  of  iudgnu  nt  u  hen  send  nee  pa  s<  d  at  the  trial,  see  No.  cexzxvi,  post,/;,  fill. 
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No.  113. 

Entry  of  Plea  of  Guilty  or  Confession. 

[Instead  of  "says  lie  is  not  guilty"]  says  he  cannot  deny  but  that  lie  is 
guilty  of  the  premises  in  the  indictment  within  specified  and  charged  upon 
him,  and  confesses  and  acknowledges  the  premises  aforesaid,  in  manner  and 
form  as  in  and  by  the  said  indictment  is  within  alleged  against  him ;  and 
hereupon  he  puts  himself  upon  the  mercy  of  our  said  Lord  the  King. 


No.  114. 

Entry  of  Retraxit  of  Plea,  and  Judgment  thereon. 

And  on  the  day  of  before  our  said  Lord  the  King  in  the 

King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the  Royal 
Courts  of  Justice,  London,  comes  the  said  James  Robert  Mellor,  who  for  our 
said  Lord  the  King  in  this  behalf  prosecutes  as  the  said  A.  B.,  by  C.  D., 
his  solicitor  [or  in  his  own  proper  person],  and  the  said  A.  B.  having  with- 
drawn his  plea  by  him  above  pleaded,  in  manner  and  form  aforesaid,  our 
said  Lord  the  King  remains  against  him  the  said  A.  B.  without  defence  in 
this  behalf.  Whereupon  all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  said  King's  Bench  Division  now  here,  it  is  considered  and 
adjudged  by  the  said  Court  here  that  he,  the  said  A.  B.,  be  convicted  of  the 
trespass  and  offence  aforesaid,  and  that  he  be  taken,  and  so  forth. 


No.  115. 

Entry  of  Judgment  upon  Verdict  after  Acquittal. 

[After  the  Postea.] — Whereupon  all  and  singular  the  premises  being  seen 
and  fully  understood  by  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice  now  here.  It  is  considered  and  adjudged  by  the,  said  Court 
here  that  he,  the  said  A.  B.,  do  depart  hence  without  day  in  this  behalf. 


No.  116. 

Entry  of  Judgment  by  Default. 

And  now,  that  is  to  say,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  six,  before  our  said  Lord  the  King  in 
the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  comes  the  said  A.  B.  [by  C.  /).,  liis  solicitor], 
and  having  heard  the  said  indictment  read,  he  prays  a  day  to  answer  thereto, 
until  on  the  day  of  .     And  it  is  granted  to  him.     The  same 

day  is  given  as  well  to  J.  R.  M.,  Esquire,  Coroner  and  Attorney  of 
our  said  Lord  the  King,  who  for  our  said  Lord  the  King  in  this  behalf 
prosecutes,   as  to  the  said  A.    B.      On  which  said  day  of 

before  our  said  Lord  the  King  comes  the  said  J.  R.  M.,  who  prosecutes  for 
our  said  Lord  the  King  in  this  behalf  in  his  proper  person.  And  the  said 
A.  B.,  although  being  solemnly  called  to  answer,  does  not  come,  nor  does 

x  v  2 
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he  say  anything  in  bar,  or  in  abatement  of  the  said  indictment,  nor  does 
bo  in  any  manner  answer  to  the  said  indictment,  or  to  the  premises  in 
the  said  indictment  specified  above  charged  npon  him.  Wherefore  our  said 
Lord  the  King  remains  againsl  him  the  said  A.  B.,  without  defence  in  this 
behalf.  Whereupon  all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  said  Court  now  here,  it  is  considered  and  adjudged  by  the 
said  Court  here  that  the  said  A.  B.  be  convicted  of  the  trespass  and  offence 
aforesaid,  and  that  he  be  taken,  and  so  forth. 


No.  117. 

Entry  of  Judgment  on  Confession. 

[See  Confession  or  Plea  of  Guilty,  No.  113.] 

Whereupon  all  and  singular  the  premises  being  seen  and  fully  understood 
by  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  now 
hero.  It  is  considered  and  adjudged  by  the  said  ( lourt  here,  that  he,  the  Baid 
A.  B.,  be  convicted  of  the  trespass  and  offence  aforesaid.  And  that  for  his 
offences  aforesaid  he  be  taken,  and  so  forth. 


No.  US. 

Entry  of  Judgment  fob  want  of  Joinder  in  Demurrer. 

Whereupon  all  and  singular  the  premises  being  seen  and  fully  understood 
by  the  lung's  Bench  Division  of  His  Majesty's  High  Courts  of  Justice  now 
here,  for  that  no  one  comes  on  behalf  of  our  said  Lord  the  King  [or  on 
behalf  of  the  said  A.  B.,  as  the  case  may  be~],  further  to  inform  the  Court  here 
of  the  premises,  or  to  join  in  demurrer  with  the  said  A.  B.  It  is  considered 
and  adjudged  by  the  said  Court  here,  that  the  said  A.  B.  be  dismissed  and 
discharged  of  and  from  the  premises  above  specified  in  the  said  indictment, 
and  that  he  depart  hence  without  day  in  this  behalf. 

\_Thv  above  is  in  case  of  demurrer  to  indictment ;  in  case  of  demurrer  to  other 
proceedings,  judgment  after  conviction,  or  acquittal,  or  for  the  Crown  or  prose- 
cutor, or  for  defendant,  must  be  substituted,  as  the  case  may  be.~\ 


No.  119. 

Entry  of  Judgment  on  Demurrer  after  Argument. 

Whereupon  all  and  singular  the  premises  being  seen  and  fully  understood 
by  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  now 
here,  it  is  considered  and  adjudged,  by  the  said  Court  here,  that  the  said  plea 
of  the  said  A.  B.  is  bad,  and  insufficient  in  law  to  bar  or  preclude  our  said 
Lord  the  King  from  further  prosecuting  the  said  A.  B.  upon  the  said  infor- 
mation [or  indictment],  and  therefore  that  the  said  A.  B.  for  want  of  a 
sufficient  plea  in  this  behalf,  be  convicted  of  the  premises  in  the  information 
[or  indictment]  within  sjjecified,  and  charged  upon  him  in  manner  and  form 
as  in  and  by  the  said  information  [or  indictment]  is  within  alleged  against 
him.     And  that  for  his  offences  aforesaid  he  be  taken,  and  so  forth. 

[The  above  form  applies  to  judgment  of  conviction  npon  <L  murrcr  to  plea  to 
indictment  or  information.  In  case  of  judgment  on  demurrer  to  any  other 
proa  ding  or  pleading,  the  form  must  be  varied  accordingly — substituting  a 
judgmi  nt  of  acquittal .] 
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No.  120. 

Entry  of  a  Nolle  Prosequi. 

Afterwards  on  the  clay  of  ,  before  our  said  Lord  the  King 

at  the  Royal  Courts  of  Justice,  London,  come  as  well  the  said  Coroner  and 
Attorney  of  our  said  Lord  the  King,  in  the  King's  Bench  Division  of  His 
Majesty's  High  Court  of  Justice,  who  for  our  said  Lord  the  King  in  this 
behalf  prosecutes  in  his  proper  person,  as  the  said  A.  B.,  by  his  solicitor. 
And  the  said  Coroner  and  Attorney  for  our  said  Lord  the  King  says  that  he 
will  not  further  prosecute  the  said  A.  B.  upon  the  information  [or  indict- 
ment] aforesaid.  Whereupon  all  and  singular  the  premises  being  seen  and 
fully  understood  by  the  Court  now  here,  it  is  considered  and  adjudged,  by 
the  said  Court  here,  that  all  proceedings  upon  the  said  information  [or  in- 
dictment] against  the  said  A.  B.  be  altogether  stayed,  and  that  the  said  A.  B. 
be  discharged  of  and  from  the  said  information  [or  indictment]. 

[In  the  case  of  an  information  filed  by  the  Attorney-General,  his  name  must 
be  used  instead  of  that  of  the  King's  Coroner  and  Attorney.'] 


No.  121. 
Recognizance  to  appear  for  Sentence. 

Be  it  remembered,  that  on  the  day  of  190     [insert  names 

and  descriptions  of  the  defendant  and  bail,  if  bail  required],  come  before 
me  one  of  His  Majesty's  justices  of  the  peace  in  and  for  the  county 

of  and  acknowledge  to  owe  our  Sovereign  Lord  the  King  the  several 

sums  following  (that  is  to  say),  the  said  the  sum  of  pounds, 

and  the  said  and  the  sum  of  pounds,   each,  to  be 

levied  upon  their  several  goods  and  chattels,  lands  and  tenements,  to  His 
Majesty's  use,  upon  condition  that  if  he  the  said  shall  personally  appear 

in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  on  the 
day  of  next,  or  whenever  he  shall  thereto  be  required  in 

order  to  receive  the  sentence  of  the  said  Court  for  certain  whereof  he 

is  indicted  [or  impeached],  and  by  a  jury  of  the  country  [or  by  his  own 
default  or  confession]  convicted,  and  so  from  day  to  day,  and  not  depart  that 
Court  without  leave,  then  this  recognizance  to  be  void,  or  else  to  remain  in 
full  force. 

Taken,  &c.  [as  in  Form  No.  18]. 


No.  122. 

Notice  to  call  a  Defendant  on  Recognizance  to  appear  for 
Sentence. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex,  or  other  venue.] — The  King 

against 

A.  B. 

Take  notice  that  the  King's  Bench  Division  of  His  Majesty's  High  Court 

of  Justice  will  be  moved  on  the  day  of  190    ,  or  so  soon  after 

as  counsel  can  be  heard  for  the  judgment  of  the  said  Court  against  the 

above-named  defendant  for  certain  [conspiracies]  whereof  he  (with  others)  is 
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indicted  and  by  a  jury  of  the  country  [or  by  his  own  do  fault  "/-confession, 
case  may  he]  convicted.  And  thai  ho,  the  said  defendant,  is  hereby 
required  personally  to  attend  the  said  Couri  in  order  to  receive  judgmenl  as 
aforesaid.  And  in  case  the  said  defendanl  does  not  then  attend,  the  said 
Court  will  bo  moved  that  his  default  may  be  recorded,  and  that  the  recogniz- 
ance of  the  said  defendant  and  of  his  bail,  entered  into  in  this  prosecution, 
be  estreated  into  the  Exchequer. 
Dated,  &c. 

(Signed) 
M.N. 
[Solicitor  for  the  prosecutor.] 
To  A.  B.,  the  above-named  defen- 
dant ;   and  also  to  C.  D.,  of,  &c, 
and  E.  F.,  of,  &c,  his  bail. 


No.  123. 

Judgment  foe  the  Crown  on  Quo  Warranto  after  Trial  with 

a  Jury. 

In  the  High  Court  of  Justice. 
Bang's  Bench  Division. 

[Middlesex,  or  other  venu  .]— The  King,  on  the  relation  of  A.  B., 

against 

( '.  D. 

loth  April,  1906. 

The  information  in  thisprosecution  having,  on  the  12th  and  loth  days  of 
April,   L906,  been   tried  before  the   Eonourable  Mr,  Justice  with  a 

jury  of  the  county  of  ,  and  the  jury  having  found  [state 

findings  as  in  officer's  i   rtificate],   and  the  said  Mr.   Justice  having 

ordered  that  judgment  be  entered  for  the  Crown  with  costs  [or  as  the  case 
may  he]:  Therefore  it  is  adjudged  that  the  defendant  C.  D.  do  not  in  any 
manner  intermeddle  with  or  concern  himself  about  the  office,  liberties, 
privileges,  and  franchises  in  respect  of  which  the  said  information  has  been 
filed,  but  that  he  be  absolutely  forejudged  and  excluded  from  exercising  or 
using  tli''  same  or  any  of  them  for  the  future.  And  that  the  said  A.  B.,  the 
relator  al .ove-mentioneil.  do  recover  against  the  said  C.  D.,  his  costs  in  this 
behalf  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by 

the  Taxing  Master's  certificate  dated  the  day  of  ]!)()(>. 


No.  124. 

Judgment  for  the  Crown  on  Mandamus  aeter  Trial  with  a  Jury. 

In  the  High  Court  of  Justice, 
King's  Bench  1  hvision. 

• ,  I  name  of  county.] — The  King,  on  the  prosecution  of 
A.  13.,  plaintiff, 

against 
C.  D.,  defendant. 
30th  March,  1906. 

issue  on  this  writ  of  mandamus  having  on  the  day  of 

190     .    been   tried  before  the   Honourable  Mr.   Justice  ,   with  a 

il]   jury  of  the  county  of  ,  and   the  jury  having  found  [state 
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tfndings  as  in.  officer's  certificate]  and  the  said   Mr.  Justice  having 

ordered  that  judgment  be  entered  for  the  Crown  with  costs  [or  as  the  casi 
may  be~\.  Therefore  it  is  adjudged  that  a  peremptory  writ  of  mandamus  he 
awarded  in  this  behalf,  and  that  the  plaintiff  do  recover  against  his 

costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  £  ,  as  appears  by 

the  Taxing  Master's  certificate  dated  the  day  of  1906. 


Nos.  125  to  137 

Are  omitted  as  they  all  relate  to  proceedings  on   Writs  of  Error  which  are 
abolished  by  the  Grim  inal  Appeal  Act,  1907,  s.  20.     Ante,  />.  149. 


No.  138. 

AVeit  of  Fieri  Facias  on  Order  for  Costs. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  [as  in  Form  No.  1],  to  the 
sheriff  of  '  greeting :  We  command  you  that  of  the  goods  and  chattels 

of  A.  B.  in  your  bailiwick,  you  cause  to  be  made  the  sum  of  for 

certain  costs  which  by  an  order  of  the  King's  Bench  Division  of  our  High 
Court  of  Justice,  dated  the  day  of  190  ,  were  ordered  to  be 

paid  by  to  and  which  have  been  taxed  and  allowed  at  the 

said  sum,  as  appears  by  the  certificate  of  one  of  the  taxing  masters,  together 
with  interest  on  the  said  sum  at  the  rate  of  47.  per  centum  per  annum  from 
the  day  190  ,(')  and  that  you  have  the  said  money  before  us 

in  our  said  Court  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  for  his  costs  as  aforesaid,  and  how  you  shall  have  executed 

this  our  writ  then  and  there  make  known  to  us  in  our  said  Court  immediately 
after  the  execution  thereof.     And  have  then  there  this  our  writ. 

Witness,  &c. 

To  be  endorsed. 

Levy  £  and  £  for  costs  of  execution,  &c,  and  also  interest 

on  £  at  41.  per  centum  per  annum,  from  the  day  of 

190  ,  until  payment,  besides  sheriff's  poundage,  officers'  fees,  costs  of  levying, 
and  all  other  legal  incidental  expenses. 

This  writ  was  issued  by  M.  N.,  of  L.,  agent  for  G.  H.,  of  Y.,  solicitor 
for 

The  within-named  A.  B.  is  a  ,  and  resides  at  in  your 

bailiwick. 

(l)  Date  of  judgment  or  order. 


No.  139. 

Writ  of  Fieri  Facias  on  Judgment  or  Order  eor  Costs.* 

Edward  the  Seventh,  by  the  gi'ace  of  God,  &c,  to  the  sheriff  of 
greeting  :  We  command  you  that  of  the  goods  and  chattels  of  in  your 

bailiwick  you  cause  to  be  made  the  sum  of  and  also  interest  thereon, 

*  This  writ  must  be  so  moulded  as  to  follow  the  substance  of  the  order  or 
judgment. 
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at  the  rate  of  1/.  per  centum  per  annum  from  the  (')  daj  of 

L90  ,  which  said  sum  of  money  and  interesl   were  Lately  before  us,  in  tho 

King's  Bench  Division  of  our  High  Court  of  Justice,  in  a  certain  (-) 

win 'i ''in  A.  I>.  is  tin-  prosecutor  m  <is  tin  <•"><  may  I"  and  < '.  D.  the  defendant, 
by  a  (3)  of  our  said  Court,  bearing  date  the  day  of 

190  ,  (4)  to  be  paid,  by  the  said  to  for  costs  in  the 

said  (3)  mentioned,  and  which  costs  have  been  taxed  and  allowed  at 

the  sum  of  as  appears  by  the  certificate  of  one  of  the  taxing  masters, 

dated  the  day  of  L90  .     And  that  you  have  that  money  and 

interest  before  us  in  our  said  Court  immediately  after  the  execution  hereof, 
to  bo  paid  to  the  said  in  pursuance  of  the  said  (3)  ;  and  in 

what  manner  you  shall  have  executed  this  our  writ,  make  known  to  us  in 
our  said  Court  immediately  after  the  execution  thereof.  And  have  there 
then  this  writ. 

"Witness,  &c. 

Tndorsi  rrn  nt  as  in  No.  138. 


No.  140. 

Writ  of  Fieri  Facias  on  an  Oeder  of  Quarter  Sessions  removed 
into  the  King's  Bench  Division. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
greeting :  "We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your 
bailiwick  you  cause  to  be  made  the  sum  of  [50?.]  for  certain  costs  which  by 
an  order  of  the  general  quarter  sessions  of  the  peace  holden  in  and  for  the 
said  county  of  on  the  day  of  made  in  a  certain 

appeal  wherein  A.  B.  was  appellant,  and  the  said  C.  D.  was  respondent,  were 
adjudged  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  wmich  order  of 
quarter  sessions  was  afterwards  on  the  day  of  ,  removed  into 

the  King's  Bench  Division  of  our  High  Court  of  Justice  by  virtue  of  an  order 
of  the  Honourable  Mr.  Justice  .  made  the  day  of 

190  ,  in  pursuance  of  the  statute  in  such  case  made  and  provided,  and  the 
costs  attendant  upon  the  application  for  the  said  last-mentioned  order,  and 
upon  the  said  removal  were  on  the  day  of  100     ,  taxed  and 

allowed  at  the  sum  of  [9/.],  as  appears  by  the  certificate  of  one  of  the  taxing 
masters  dated  the  day  of  190     ,  and  we  further  command 

you  that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you 
further  cause  to  be  made  the  said  sum  of  [9/.]  together  with  interest  at  the 
rate  of  41.  per  centum  per  annum  from  the  said  day  of  (5) ; 

and  that  you  have  that  money  and  interest  before  us  in  our  said  Court 
immediately  after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.  in 
pursuance  of  the  said  orders.  And  in  what  manner  you  shall  have  executed 
this  our  writ  make  known  to  us  in  our  said  Court  immediately  after  the 
execution  thereof.  And  have  then  there  this  writ. 
"Witness,  &c. 

Note. — Orders  of  sessions  may  be  removed  into  the  King'*  Bench  Division 
under  12  <fc  13  Vict.  c.  45,  s.  18,  to  be  enforced  ;  see  ante,  p.  38. 

(')  Date  of  judgment  or  order. 

(2)  Indictment,  information  (in  the  nature  of  a  quo  warranto),  action  of  mandamus, 
or  matter  there  depending,  intituled  "  In  the  matter  of,  &c,"  or  as  the  case  may  be. 

(3)  "  Judgment,"  or  "  order." 

(4)  "  Adjudged,"  "  awarded,"  or  "  ordered." 

(5)  The  date  of  the  order. 
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No.  141. 

Writ  of  Elegit. 

Edward  the  Seventh,  by  the  grace  of  God,  &c. 

To  the  sheriff  of  ,  greeting  : 

Whereas,  lately  in  the  King's  Bench  Division  of  our  High  Court  of  Justice 
in  a  certain  (l)  wherein  A.  B.  is  (2)  and  C.  D.  is 

defendant,  by  a  (3)  of  our  said  Court,  made  in  the  said  (!)  and 

bearing  date  the  day  of  190     ,itwas(4)  that  the 

said  should  pay  unto  certain  costs  as  in  the  said  (3) 

mentioned,  and  which  costs  have  been  taxed  and  allowed  at  the  sum  of 
£  as  appeal's  by  the  certificate  of  one  of  the  taxing  masters  dated  the 

day  of  190     . 

And  afterwards  the  said  came  into  our  said  Court,  and  according  to 

the  statute  in  such  case  made  and  provided  chose  to  be  delivered  to  him  all 
such  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyholds  or  customary  tenure  in  your  bailiwick, 
as  the  said  or  anyone  in  trust  for  him,  was  seized  or  possessed  of  on 

the  (5)  day  of  or  at  any  time  afterwards  or  over  which  the 

said  on  the  said  day  of  190     ,  or  at  any  time  after- 

wards had  any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit  to  hold  the  said  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof  to  him  and  to  his  assigns,  until  the  said  sum  of 
£  (6)  together  with  interest  upon  the  said  sum  at  the  rate  of 

4^.  per  centum  per  annum  from  the  (3)  day  of  shall  have 

been  levied. 

Therefore  we  command  you  that  without  delay  you  cause  to  be  delivered 
to  the  said  by  a  reasonable  price  and  extent  all  such  lands  and 

tenements,  rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure  in  your  bailiwick  as  the  said 
or  any  person  or  persons  in  trust  for  him,  was  or  were  seized  or 
possessed  of,  on  the  said  (5)  day  of  or  at  any  time  afterwards 

or  over  which  the  said  on  the  said  (5)  day  of  or  at  any 

time  afterwards  had  any  disposing  power  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit,  to  hold  the  said  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two 
several  sums  and  interest  as  aforesaid  shall  have  been  levied.  And  in  what 
manner  you  shall  have  executed  this  our  writ  make  known  to  us  in  our 
Court  aforesaid,  immediately  after  the  execution  thereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement.     And  have  there  then  this  writ. 

"Witness,  &c. 

To  he  indorsed. 

Levy  £  and  £  for  costs  of  execution,  besides  costs  of 

inquisition,  if  any  ;  and  also  interest  on  £  at  41.  per  centum  per 

annum  from  the  day  of  190     ,  until  payment,  besides 

(')  Indictment,  information  (in  the  nature  of  a  quo  warranto)  action  of  mandamus, 
or  matter  there  depending,  intituled  "  In  the  matter  of,  &c,"  or  as  the  case  may  be. 

(2)  Prosecutor  relator,  plaintiff,  or  appellant,  as  the  case  may  be. 

(3)  "  Judgment"  or  "  order." 

(4)  "Adjudged,"  "awarded,"  or  "ordered." 

(5)  Date  of  judgment  or  order. 

(6)  Costs. 
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sheriff's   poundage,   officer's   fees,   costs  of  levying,   and    all   othor    legal 
incidental  expenses. 

This  writ  was  issued  by  M.  N.,  of  L.,  agent  for  G.  H.,  of  Y.,  solicitor 
for 

The  within-named  A.  B.  is  a  and  resides  at  in  your 

bailiwick. 


No.  142. 
Other  Weits  of  Execution. 


When  required,  the  forms  in  Appendix  II.  to  tho  Rules  of  the  Supreme 
Court  may  be  adapted  with  the  necessary  alterations. 


No.  143. 

"Writ  of  Levari  Facias  against  Inhabitants,  &c.  upon  Conviction 

and  Fine. 

Edward  the  Seventh,  by  the  grace  of  God,  &c. 

To  the  sheriff  of  ,  greeting :  Whereas  some  time,  that  is  to  say,  on 

the  day  of  190     ,  at  [the  assizes,  &c.     Here  recite  the  caption 

of  the  indictment]  by  the  oath  of  twelve  jurors,  good  and  lawful  men  of  the 
said  county  of  then  and  there  sworn  and  charged  to  inquire  for  us 

and  the  body  of  the  said  county. 

It  was  presented  as  follows,  that  is  to  say  : 

[Set  out  the  indictment.] 
Which  said  indictment  we  afterwards,  for  certain  reasons,  caused  to  be 
brought  before  us,  to  be  determined,  according  to  the  law  and  custom  of 
England,  and  such  proceedings  were  thereupon  had  in  our  Court  before  us, 
upon  the  said  indictment,  that  the  inhabitants  of  the  said  parish  of 
by  a  jury  of  the  country,  taken  between  us  and  the  said  inhabitants,  stand 
convicted  of  the  trespasses  and  nuisances  above  specified,  and  charged  upon 
them,  in  and  by  the  said  indictment,  in  manner  and  form  as  in  and  by  the 
said  indictment  is  alleged  against  them  ;  and  whereas  it  has  thereupon  been 
considered  and  adjudged  in  the  King's  Bench  Division  of  our  High  Court  of 
Justice  before  us,  that  the  inhabitants  of  the  said  parish,  for  their  offences 
aforesaid,  should  pay  a  fine  of  £  [according  to  the  order  of  Court  for 

fine'],  and  that  such  fine  should  be  paid  into  the  hands  of  of 

to  be  by  him  applied,  pursuant  to  the  directions  of  the  statute,  in  such  case 
made  and  provided,  as  in  our  said  Court,  before  us,  it  appears  upon  record. 
We  therefore  command  you,  that  of  the  goods  and  chattels,  lands  and  tene- 
ments of  the  said  inhabitants  of  the  said  parish  of  yen  levy,  and 
cause  to  be  Levied,  the  -aid  sum  of  £'  being  the  fine  so  imposed  upon 
them,  in  our  said  Court,  before  us,  for  their  said  offences  whereof  they  are 
indicted  and  convicted,  as  aforesaid,  and  that  you  pay  the  said  fine,  when 
levied,  into  the  hands  of  the  said  ,  to  be  by  him  applied  to  the  repair 
of  the  -aid  sew  ral  highways,  so  as  aforesaid,  in  decay  and  out  of  repair,  pur- 
suant to  the  directions  of  the  statute,  in  such  case  made  and  provided:  and 
how  you  shall  have  executed  this  our  writ,  make  known  to  us  in  our  said 
last-mentioned  Court  immediately  after  the  execution  thereof.  And  have 
then  there  this  writ. 

Witness,  &c. 

Tins  writ  was  issued  by,  &c. 
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No.  144. 

Writ  of  Capias  ad  Satisfaciendum  after  Judgment. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting :  We  command  you  that  you  take  A.  B.,  if  he  shall  be  found  in  your 
bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  before  us  in 
the  King's  Bench  Division  of  our  High  Court  of  Justice,  on  the  day 

of  190     ,  to  satisfy  us  concerning  his  redemption  by  reason  of  cer- 

tain whereof  he  is  indicted,  and  thereupon  by  a  jury  of  the  country 

taken  between  us  and  the  said  A.  B.  [or  by  his  own  default  or  confession]  he 
stands  convicted,  as  in  our  said  Court  before  us  it  appears  upon  record.  And 
have  you  then  there  this  writ.     Witness,  &c. 


No.  145. 
Writ  of  Fieri  Facias  for  a  Fine. 


Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting :  We  command  you  that  of  the  goods  and  chattels,  lands  and  tene- 
ments of  A.  B.,  you  cause  to  be  levied  pounds,  imposed  upon  him  in 
the  King's  Bench  Division  of  our  High  Court  of  Justice  before  him  for  his 
fine,  for  certain  whereof  he  is  impeached  [or  indicted],  and  there- 
upon, by  a  certain  jury  of  the  country  [or  by  his  own  default,  or  confession], 
he  stands  convicted,  as  in  our  Court  before  us  it  appears  upon  record.  And 
that  you  have  the  said  money  before  us  in  our  said  Court  immediately  after 
the  execution  thereof,  to  satisfy  us  for  the  said  fine.  And  that  you  then 
have  there  this  writ.     Witness,  &c. 

Note. — As  to  execution  for  fines,  see  B.  v.  Woolf,  2  B.  &  A.  609;  as  to 
Ga.  Sa.,  B.  v.  Templeman,  1  Salk.  56;  Duke's  Case,  1  Balk,  400. 


No.  146. 

Writ  of  Distringas  against  Inhabitants  after  Conviction  for  not 
repairing  a  Highway. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting:  Whereas  some  time  ago,  that  is  to  say,  on,  &c,  at,  &c,  before,  &c. 
[recite  the  caption  and  the  indictment],  which  said  indictment  we  did  after- 
wards, for  certain  reasons,  cause  to  be  brought  before  us  in  the  King's  Bench 
Division  of  our  High  Court  of  Justice  to  be  determined  according  to  the  law 
and  custom  of  England.  And  whereas  afterwards  such  proceedings  were 
had  in  our  said  Court  before  us  on  the  said  indictment,  that  the  inhabitants 
of  the  said  by  a  certain  jury  of  the  country  taken  between  us  and  the 

said  inhabitants  [or  by  their  own  default]  stand  convicted  of  the  nuisances 
above-mentioned  and  specified  and  charged  upon  them  in  the  indictment 
aforesaid,  in  manner  and  in  form  as  in  and  by  the  said  indictment  is  above 
alleged  against  them.  And  whereas  thereupon  it  has  been  considered  and 
adjudged  by  our  said  Court  before  us  that  the  said  inhabitants  of 
should  be  distrained  for  the  nuisances  aforesaid,  as  in  our  said  <  lourt  before 
us  it  appears  upon  record.  We  therefore  command  you  that  you  distrain  the 
inhabitants  of  the  parish  aforesaid  in  your  said  county  by  all  their  lands  and 
chattels  in  your  bailiwick,  so  that  neither  they  nor  any  one  of  them  do  put 
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their  hands  to  the  same  until  you  shall  have  another  command  from  us  Eor 
that  purpose.  And  that  yen  answer  to  us  for  the  issues  thereof,  bo  thai  they, 
the  inhabitants  of  the  said  parish,  may,  at  their  own  proper  costs  and  charges, 
well  and  sufficiently  repair  and  amend  that  part  of  the  said  common  and 
ancient  Bang's  highway  so  out  of  repair  as  aforesaid,  if  before  it  shall  ao1  be 
repaired  and  amended  by  them.  And  how  you  shall  execute  this  our  writ 
make  known  to  us  in  our  said  Last-mentioned  Courl  immediately  after  the 
execution  thereof.     And  have  then  there  this  writ.     Witness,  &C. 


No.  147. 

Writ  of  Abatement  or  Nocumento  Amovexdo. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
greeting:  Whereas,  on  the  day  of  at  ,  &c.  [recite  the 

caption  of  the  indictment  and  the  indictment].  Which  said  indictment' we 
afterwards,  for  certain  reasons,  caused  to  be  brought  before  us  in  the  King's 
Bench  Division  of  our  High  Court  of  Justice,  to  be  determined  according  to 
the  law  and  custom  of  England.  And  whereas  thereupon  afterwards,  that  is 
to  say,  at  the  assizes  holden  at  in  and  for  the  county  of  _  ,  on 

the  day  of  190     ,  before  and  ,  justices,  &c. 

upon  the  trial  of  the  issue  joined  between  us  and  the  said  E.  W.,  he,  the 
said  E.  W.,  was  in  due  manner  convicted  of  the  matters  contained  in  the  said 
indictment,  in  manner  and  form  as  in  and  by  the  said  indictment  was  alleged 
against  him,  as  in  the  said  King's  Bench  Division  before  us  it  more  fully 
appears  upon  record.     Whereupon,  on  the  day  of  190     .  it 

was  adjudged  and  ordered  by  our  said  Court  before  us,  that  the  said  B.  W., 
for  the  nuisances  aforesaid  charged  upon  him  by  the  said  indictment, 
whereof  he  was  so  convicted  as  aforesaid,  should  pay  a  fine  of  .  And 

that  such  nuisances  should  be  abated  as  in  our  said  Court  before  us,  it  also 
appears  upon  record.     We  therefore  command  you,  that  the  said  so 

erected  and  built  upon  the  said  highway,  at  the  parish  of  ,  in  the 

said  county  of  .     And  so  as  aforesaid  continued,  as  in  the  said  indict- 

ment mentioned  you  do,  wdthout  delay  remove,  or  cause  to  be  removed,  and 
how  you  shall  execute  this  our  writ,  make  known  to  us  in  our  said  Court 
immediately  after  the  execution  thereof,  and  have  then  there  this  writ. 
Witness,  &c. 


No.  148. 
Writ  of  Eestitutiox. 


Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
greeting :  Whereas  some  time  ago,  that  is  to  say,  on  [copy  the  caption  of  the 
indictment  and  the  indictment]  which  said  indictment  we  did  afterwards,  for 
certain  reasons,  cause  to  be  brought  before  us  in  the  King's  Bench  Division 
of  our  High  Court  of  Justice,  to  be  determined  according  to  the  law  and 
custom  of  England.  And  whereas  such  proceedings  were  afterwards  had  in 
our  said  Court  before  up,  upon  the  said  indictment,  that  the  said  by 

a  jury  of  the  country  taken  between  us  and  the  said  stands  convicted 

of  the  premises  in  the  indictment  above  specified  and  charged  upon  him,  in 
manner  and  form  as  in  and  by  the  said  indictment  is  within  alleged  against 
him,  as  in  our  said  Court  before  us  it  appeals  on  record.  We  therefi  re, 
being  willing  that  due  and  speedy  justice  should  be  done  in  the  premises,  do 
command  vou  that  you  cause  to  be  reseized  and  restored  to  the  said 
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the   aforesaid   messuage,  with  the  appurtenances,  situate  iu  the  parish  of 
,  iu  the  said  indictment  specified.     And  that  you  do,  without  delay, 
cause  the  said  to  be  put  into  full  possession  thereof.     And  how  you 

shall  have  executed  this  our  writ,  make  known  to  us  in  our  said  Court 
immediately  after  the  execution  thereof.  And  have  then  there  this  writ. 
Witness,  &c. 


No.  149. 
Writ  of  Levari  Facias  ox  Conviction  Affirmed. 

Edward  the  Seventh,  by  the  grace  of  God,  &c. 

To  the  sheriff  of  ,  greeting  :  Whereas  I.  G.  was  heretofore,  to  wit, 

on  the  day  of  190     ,  at  ,  on  the  complaint  of  , 

convicted  by  and  before  [here  recite  the  conviction'].  And  whereas  the  said 
I.  Gr.  having  appealed  to  the  then  next  general  quarter  sessions  of  our 
peace,  holden  at  in  and  for  our  said  county  of  ,  against  the 

record  of  the  said  conviction,  the  same  was  by  the  court  of  general  quarter 
sessions  aforesaid,  rectified  and  confirmed.  And  whereas  the  said  record  of 
conviction,  and  the  proceedings  had  thereon  as  aforesaid,  were  afterwards  by 
virtue  of  our  writ  of  certiorari  issued  in  that  behalf  brought  before  us  in  the 
King's  Bench  Division  of  our  High  Court  of  Justice  that  we  might  cause 
further  to  be  done  thereon  what  of  right  and  according  to  the  law  and  custom 
of  England,  we  should  see  fit  to  be  done,  as  appears  to  us  of  record.  And 
thereupon  it  was  considered  and  adjudged  by  our  said  Court  before  us  that 
the  said  record  of  conviction,  and  also  the  said  order  so  made  by  the  said 
court  of  quarter  sessions  as  aforesaid,  should  be  affirmed,  as  in  our  said 
Court  before  us  it  also  appears  on  record.  We  therefore  command  you,  that 
of  the  goods  and  chattels,  lands  and  tenements  of  the  said  I.  G.  in  your 
bailiwick  you  cause  to  be  levied  the  sum  of  so  adjudged  to  have  been 

forfeited  as  aforesaid  by  the  said  I.  G.,  and  that  you  have  the  said  money 
before  us  in  our  said  Court  at  the  Eoyal  Courts  of  Justice,  London,  immedi- 
ately after  the  execution  of  this  our  writ  to  go  and  be  applied  according  to 
the  directions  of  the  statute  in  such  case  made  and  provided.  And  have  then 
there  this  writ.     Witness,  &c. 

To  be  indorsed  by  order  of  Court. 


No.  150. 

Second  Writ  of  Levari  Facias  on  Conviction  affirmed  for 
Residue  where  Part  levied. 

Edward  the  Seventh,  by  the  grace  of  God,  &c. 

To  the  sheriff  of  ,  greeting  :  Whereas  [here  recite  the  conviction  as 

in  the  first  writ  (No.  149),  and  the  first  writ  and  return].  As  by  the  return  of 
the  [then~]  sheriff  to  the  said  writ  of  levari  facias  in  our  said  Court  before  us, 
it  also  appears  upon  record.  We  therefore  command  you  that  of  the  goods 
and  chattels,  lands  and  tenements  of  the  said  in  your  bailiwick,  you 

cause  to  be  levied  the  sum  of  residue  of  the  s;i id  sum  of  so 

adjudged  to  have  been  forfeited  as  aforesaid,  by  the  said  ,  and  that 

you  have  the  said  sum  of  ,  residue  of  the  said  sum  of  ,  before 

us  in  our  said  Court  at  the  Royal  Courts  of  Justice,  London,  immediately 
after  the  execution  of  this  our  writ  to  go  [<fec,  as  in  No.  149]. 
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Xo.  151. 


Writ  of  Subpoena  ad  Testificandum  oe  Duces  Tecum;  General 

Form. 

Edward  the  Seventh,  by  the  graceof  God,  &c,  to  and  to  every  of 

them,  greeting:  We  command  yon  and  every  of  you,  that  laying  aside  ••ill 
excuse-  ami  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  on  the  day  of  instant  [or  next] 

at  the  hour  of  in  the  noon  at  in  our  said 

there  to  testify  the  truth  and  give  evidence 

# 

And  this  you  or  any  of  you  are  not  to  omit,  under  the  penalty  of  one 
hundred  pounds,  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements 
of  such  of  you  as  shall  fail  herein.     Witness,  &c. 

*  //duces  tecum,  here  odd  :  And  that  you  or  such  of  you  in  whose  oust  ml  y 
or  power  the  same  be  do  bring  with  you  and  produce  before  [our  justice  or 
justices]  aforesaid  [/err  describe  the  document,  <£c.]. 

To  be  indorsed. 

This  writ  was  issued  by  M.  X.,  of  L.,  agent  for  G.  H.,  of  Y.,  solicitor  for 
the  prosecutor  [or  defendant]. 

Xote. — As  to  indorsement  see  Rule  210,  ante,  p.  303,  and  as  to  tt  ste,  Huh'  212, 
ante,  p.  o03. 


No.  152. 

Writ  of  Subp<ena  before  Grand  Jury  in  the  Kino's  Bench 
Division. 

Edward  the  Seventh,  by  the  grace  of  God,  <Slc,  to  and  to  every  of 

them,  greeting:  We  command  you  and  every  of  you,  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  us  in  the  King's  Bench  Division  of  our  High  <  'ourt  of  Justice 
on  the  day  of  instant  [or  next]  at  the  hour  of 

in  the  forenoon  at  the  Royal  Courts  of  Justice,  London,  there  to  testify  the 
truth  and  give  evidence  to  and  before  the  grand  jury  of  and  for  our  said 
county  of  Middlesex  on  our  behalf  against  upon  an  indictment  for 

certain  misdemeanours  [or  felonies].  And  this  you  or  any  of  you  are  not  to 
omit,  under  the  penalty  of  one  hundred  pounds,  to  be  levied  on  the  goods 
and  chattels,  lands  and  tenements,  of  such  of  you  as  shall  fail  herein. 
Witness,  &c. 


No.  153. 

Writ  of  Subpoena  at  Sittings  of  High  Court. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting:  We  command  you  and  every  of  you.  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  at  the  [Hilary,  or  as  the  case  may  be~\  Sittings  of  the  King's  Bench 
1  dvision  of  our  High  ( 'ourt  of  Justice  for  the  of  to  be  holden 

at  the  Royal  Courts  of  Justice,  London,  on  the  day  of 

at  the  hour  of  in  the  forenoon  of  the  same  day,  and  so  from  day  to 
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day  during  the  said  sittings  until  the  indictment  [or  information]  hereinafter 
mentioned  is  tried,  there  to  testify  the  truth  and  give  evidence  [if  for  prose- 
cution on  our  behalf  against  A.  B.  If  for  the  defence  between  us  and  A.  B.], 
upon  an  indictment  [or  information]  for  felony  [or  misdemeanour]  [and  if  for 
defence  add  :  on  behalf  of  the  defendant],  and  so  from  clay  to  day  during  the 
said  sittings  until  the  above  indictment  [or  information]  is  tried. 

And  this  you  or  any  of  you  are  not  to  omit,  under  the  penalty  of  one 
hundred  pounds,  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements 
of  such  of  you  as  shall  fail  herein.     Witness,  &c. 

*  If  duces  tecum,  here  add  .-  And  that  you  or  such  of  you  in  whose  custody 
or  power  the  same  be  do  bring  with  you  and  produce  before  our  Court 
aforesaid  [here  describe  the  document,  tfcc.]. 


No.  154. 

Writ  of  Subpcena  at  Assizes  on  the  Civil  Side. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting  :  We  command  you  and  every  of  you,  that  laying  aside  all 
cx3uses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  our  justices  assigned  to  hold  the  assizes  in  and  for  our  [county] 
of  on  the  day  of  at  the  hour  of  in 

the  forenoon,  at  in  our  said  county,  there  to  testify  and  give  evidence 

[as  in  No.  153,  substituting  assizes  for  sittings^. 


No.  155. 
Writ  of  Subpoena  on  Teial  of  Issues  on  Quo  Warranto  Information. 

[As  in  No.  153  or  No.  154.] 

But  instead  of  "  upon  an  indictment  for  "  say  :  upon  an  information  in  the 
nature  of  a  quo  warranto  exhibited  against  him  the  said  in  the  [said] 

King's  Bench  Division  of  our  High  Court  of  Justice  before  us,  to  show  by 
what  authority  he  claims  to  be  whereof  he  is  impeached. 


No.  156. 
Writ  of  Subpcena  on  Trial  of  Issue  on  Mandamus. 

[As  in  No.  153  or  No.  154.] 

And  after  the  word  "  evidence"  insert : — 

between  the  King  on  the  prosecution  of  A.  B.,  plaintiff,  and  C.  D.  and  E.  F., 
&c,  defendants,  upon  the  trial  of  certain  issues  joined  between  the  said 
parties,  upon  the  return  to  our  writ  of  mandamus  lately  issued  out  of  tne 
[said]  King's  Bench  Division  of  our  High  Court  of  Justice  directed  to  the 
said  commanding  them  [or  him]  to  [here  short///  set  out  mandatory 

part  of  writ]  on  behalf  of  the  plaintiff  [or  defendant]. 
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No.  157. 
Writ  of  Subpcena  at  Assizes  in  the  Crown  Court. 

Edward  the  Seventh,  by  the  grace  of  ( !od,  iv.e.,  to  and  to  every  of 

them,  greeting:  We  command  you  and  every  of  you,  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  our  justices  of  oyer  and  terminer,  and  general  gaol  delivery, " 
and  justices  assigned  to  hold  the  assizes  in  and  for  our  [county]  of 
on  the  day  of  at  the  hour  of  in  the  forenoon, 

at  in  our  said  [county],  there  to  testify  the  truth,  and  give  evidence  t 

[if  for  the  prosecution]  on  our  behalf  against  A.  B.  [or  if  for  defena  between 
us  and  A.  13.],  upon  an  indictment  for  felony  [or  misdemeanour]  on  behalf 
of  the  defendant  [if  so],  and  so  from  day  to  day  during  the  said  assizes  until 
the  above  cause  is  tried. 

And  this  you  or  any  of  you  are  not  to  omit  under  the  penalty  of  one 
hundred  pounds  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements, 
of  you  or  such  of  you  as  shall  fail  herein. 

Witness,  &c. 

*  If  for  winter  or  spring  assize  comities,  say  :  in  and  for  our  winter  [or 
spring]  assize  county,  No.  [seventeen]  and  omit  "  and  justices  assigned,  &c." 

t  Or  if  before  the  grand  jury,  before  the  grand  jury  of  and  for  our  said 
county,  on  our  behalf  against  A.  B.  upon  an  indictment  for  felony  [or  misde- 
meanour], and  also  upon  the  trial  of  the  said  A.  B.  for  the  said  offence. 


No.  158. 

Writ  of  Subpcena  at  Central  Criminal  Court. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting :  We  command  you  and  every  of  you,  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  our  justices  of  oyer  and  terminer  and  gaol  delivery,  at  the 
sessions  of  oyer  and  terminer  gaol  delivery,  to  be  holden  for  the  jurisdiction 
of  the  Central  Criminal  Court,  at  Justice  Hall  *  in  the  Old  Bailey,  in  the 
suburbs  of  our  City  of  London,  on  the  day  of  at  the 

hour  of  in  the  forenoon  of  the  same  day,  there  to  testify  the  truth  and 

give  evidence  [as  in  No.  157]. 

*  Now  substitute,  "  at  the  Central  Criminal  Court." 


No.  159. 

Writ  of  Subpcena  at  Quarter  Sessions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting :  We  command  you  and  every  of  you,  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
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appear  before  *  the  keepers  of  our  peace  and  our  j  ustices  assigned  to  hear  and 
determine  divers  crimes,  trespasses,  and  other  offences  committed  within  our 
county  of  at  the  general  quarter  sessions  of  the  peace  to  be  held  on 

the  day  of  at  the  hour  of  in  the  forenoon  of  the 

same  day,  at  in  our  said  county,  there  to  testify  the  truth  and  give 

evidence  [as  in  No.  157]. 

*  If  city  or  borough  sessions  before  D.  K.,  Esquire,  recorder  of  our  borough 
[or  city]  of  in  the  county  of  our  justice  assigned,  &c. 


No.  160. 

Writ  of  Subpcena  at  Quarter  Sessions  in  Appeal  Cases. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting :  We  command  you  and  every  of  you  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  the  keepers  of  our  peace  and  our  justices  assigned  to  hear  and 
determine  divers  crimes,  trespasses  and  other  offences  committed  within  our 
county  of  at  the  general  quarter  sessions  of  the  peace,  to  be  held  on 

the  day  of  at  the  hour  of  in  the  forenoon  of  the  same 

day,  at  in  our  said  county  there  to  testify  the  truth  and  give  evidence 

upon  an  appeal 

Between 
[The] 

Appellants, 
and 
[The] 

Respondents. 

Touching  [the  last  place  of  legal  settlement  of  A.  B.,  a  poor  person  chargeable 
to  the  Poor  Law  Union]  on  behalf  of  the  appellants  [or  respondents]. 

Penalty  as  in  157. 

Witness,  &c. 


No.  161. 

Writ  of  Subpozna  before  Justices  at  Petty  Sessions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  every  of 

them,  greeting :  We  command  you  and  every  of  you,  that  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  such  of  the  keepers  of  our  peace  and  our  justices  assigned  to 
hear  and  determine  divers  crimes,  trespasses,  and  other  offences  committed 
within  our  county  [or  city,  or  borough,  &c]  of  ,  as  may  be  in 

attendance  at  a  petty  sessions  of  the  peace  to  be  held  on  the 

day  of  at  the  hour  of  in  the  noon  of  the  same  day, 

at  in  our  said  county  [or  city,  or  borough,  &c]  there  to  testify  the 

truth  and  give  evidence  [if  for  prosecutor  on  criminal  charge,*~\  on  our  behalf 
against  [if  for  defendant  between  us  and]  A.  B.  upon  a  charge  of  felony  [or 
misdemeanour,  or  for  certain  offences  against  the  statute  made  for]  on  behalf 
of  the  defendant  [if  so]  and  so  from  day  to  day  until  the  said  charge  [or 
matter]  is  disposed  of. 

S.M.  0  0 
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And  this  you  or  any  of  you  are  not  to  omit,  under  the  penalty  of  one 
hundred  pounds,  to  be  levied  on  the  poods  and  chattels,  lands  and  tenements 
of  such,  of  you  as  shall  fail  herein.     Witness,  &c. 

*  ///  other  than  criminal  matters  the.  natun  of  the  case  must  be  shortly  stated, 
us  for  instance :  there  to  testify  the  truth  and  give  evidence  upon  an  applica- 
tion to  be  then  and  there  made  by  A.  I'..  Eor  an  order  in  bastardy  against 
C.  I),  on  behalf  of  the  said  A.  B.  [or  C.  D.]. 

t  If  duces  tecum  add :  And  that  you  or  such  of  you  in  whose  custody  or 
power  the  same  be  do  bring  with  you  and  produce  before  our  justices  afore- 
said [here  describe  the  ducninent,  etc.]. 


No.  1(32. 

Writ  of  Subpoena  before  a  Metropolitan  Police  Magistrate. 

[As  in  No.  161,  substituting  the  following  direction.'] 

personally  be  and  appear  before  T.  B.,  Esquire,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at  the  police  court  in  the 

county  of  ,  and  within  the  Metropolitan  Police  District,  or  such 

other  magistrate  of  the  said  police  courts  as  may  then  and  there  be  present 
on  the  day  of  at  the  hour  of  in  the 

noon,  there,  &c. 


No.  \m. 

Writ  of  Subpgkna  before  a  Stipendiary  Magistrate. 

[As  in  No.  161,  substituting  the  following  direction.'] 

before  T.  K.,  Esquire,  stipendiary  magistrate  for  the  of  ,  or 

such  other  of  the  keepers  of  our  peace  and  our  justices  assigned  to  hear  and 
determine  divers  crimes,  trespasses  and  other  offences  committed  within  our 
of  as  may  be  in  attendance  at  a  petty  session  of  the  peace, 

to  be  held  on  the  day  of  at  the  hour  of  in 

the  forenoon  of  the  same  day  at  in  our  said  there  to  testify 

the  truth  and  give  evidence,  &c. 


No.  164. 

Writ  of  Subpcena  before  Lord  Mayor  of  London  at  Mansion  House. 

[As  in  No.  161,  substituting  the  following  direction.] 

before  the  Eight  Honourable  ,  Lord  Mayor  of  our  City  of  London, 

being  one  of  the  keepers  of  our  peace  and  justices  assigned  to  hear  and 
determine  divers  crimes,  trespasses,  and  other  offences  committed  within 
our  said  City  of  London,  and  the  liberties  thereof,  or  such  other  justice  or 
justices  of  the  peace  of  the  said  city  as  may  then  and  there  bo  present  on 
the  day  of  at  the  hour  of  in  the  forenoon 

of  the  same  day,  at  the  Mansion  House  Justice  Boom,  within  the  said  city, 
there,  &c. 
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No.  1(55. 

"Writ  of  Subpoena  before  an  Alderman  at  the  Guildhall,  London. 

[As  in  No.  161,  substituting  the  following  direction.'] 

before  ,  one  of  the  aldermen  of  our  City  of  London,  being  one  of  tbe 

keepers  of  our  peace  and  justices  assigned  to  bear  and  determine  divers 
crimes,  trespasses,  and  other  offences  committed  within  the  said  City  of 
London  and  the  liberties  thereof ,  or  such  other  justice  or  justices  of  tho  peace 
of  the  said  city  as  may  then  and  there  be  present  on  the  clay 

of  at  the  hour  of  in  the  forenoon  of  the  same  day,  at  the 

Guildhall  Justice  Eoom,  within  the  said  city,  there,  &c. 
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No.  166. 

Writ  of  Subpoena  ad  Test,  before  a  Justice  of  the  Peace. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  ,  and  to  every 

of  them,  greeting  :  We  command  you  and  every  of  you  that,  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  ,  Esquire,  one  of  the  keepers  of  our  peace  and  justices 

in  and  for  our  county  of  ,  or  such  other  justice  or  justices  of  the 

peace  of  the  said  county  as  may  be  then  and  there  present,  on  the 

day  of  ,  at  the  hour  of  in  the  noon,    &c. 

[at  the  public  office]  in  our  said  county,  there,  &c. 


No.  167. 

Writ  of  Subpoena  before  Confirming  Authority  of  Quarter 
Sessions  under  Licensing  Acts. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  and  to  everyone 

of  them,  greeting  :  We  command  you  and  every  of  you  that,  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  the  confirming  authority  under  the  provisions  of  the  Licensing 
Acts,  1904,  and  the  Licensing  Acts,  1828  to  1902,  for  the  licensing  district 
of  our  county  of  ,  at  ,  in  our  said  county,  on  the  day 

of  ,  at  the  hour  of  in  the  forenoon  of  the  same  day,  there  to 

testify  the  truth  and  give  evidence  touching  an  application  to  be  then  and 
there  made  by  for  the  confirmation  of  a  licence  to  sell  [here  insert 

description  of  licence]  on  behalf  of 

And  this  you  or  any  of  you  are  not  to  omit  under  the  penalty  of  one  hun- 
dred pounds,  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements 
of  such  of  you  as  shall  fail  herein.     Witness,  &c. 

*  If  duces  tecum,  add  :  And  that  you  or  such  of  you  in  whose  custody  or 
power  the  same  be  do  bring  with  you  and  produce  before  our  justice  or 
justices  aforesaid  [here  describe  the  document,  dec.]. 

oo2 
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No.  168. 

Writ  of  Subpcena  at  Special  Licensing  Sessions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  .  and  to  every 

of  them,  greeting:  We  command  you  and  every  of  you  that,  laying  aside  all 
excuses  and  pretences  whatsoever,  you  and  every  of  you  personally  be  and 
appear  before  such  of  the  keepers  of  ouv  peace  and  our  justices  assigned  to 
hear  and  determine  divers  crimes,  trespasses,  and  other  off ences  committed 
within  our  [county]  of  as  may  be  in  attendance  at  a  special  sessions 

for  licensing  purposes  to  be  holden  in  and  for  the  division  of  our  said 

county  pursuant  to  the  statutes  in  that  behalf  at  in  our  said  [county  ] 

of  on  the  day  of  ,  at  the  hour  of  in 

noon  of  the  same  day,  there  to  testify  the  truth  and  give  evidence, 
touching  an  application  by  A.  B.  for  a  licence  to  [here  insert  description  of 
lir,  nee],  on  behalf  of  [the  said  A.  B.,  or  as  the  case  may  be"]. 
# 

And  this  you  or  any  of  you  are  not  to  omit  under  the  penalty  of  one  hun- 
dred pounds,  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements 
of  such  of  you  as  shall  fail  herein.     Witness,  &c. 

*  If  duces  tecum,  add :  And  that  you  or  such  of  you  in  whose  custody  or 
power  the  same  be  do  bring  with  you  and  produce  before  our  justices  afore- 
said [here  describe  the  documents,  &c.]. 

For  further  forms  see  Nos.  CCLV.,  CCL  VI.,  post,  p.  629. 


No.  169. 

Writ  of  Supersedeas  to  Certiorari  and  Procedendo  to  carry  back 

Indictment. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  [to  be  directed  and 
varied  as  the  certiorari]  and  to  every  of  them  greeting  :  Whereas  by  our 
writ  we  lately  commanded  you  and  every  of  you,  for  certain  reasons,  that 
you  should  forthwith  send  under  your  seals,  or  the  seal  of  one  of  you,  before 
us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  at  the  Royal 
Courts  of  Justice,  London,  all  and  singular  indictments  of  whatsoever 
whereof  A.  B.  was  indicted  before  you,  as  was  said,  with  all  things 
touching  the  same,  by  whatsoever  name  the  said  A.  B.  should  bo  called 
therein,  together  with  the  said  writ  to  you  directed,  that  we  might  cause 
further  to  be  done  thereon  what  of  right  and  according  to  the  law  and  custom 
of  England  we  should  see  fit  to  be  done.  We  do  now,  for  certain  reasons, 
command  you  and  every  of  you  that  you  do  wholly  supersede  whatever  is  to 
be  done  concerning' the  execution  of  that  our  said  writ.  And  that  you  pro- 
ceed to  the  determination  of  the  [offences]  with  that  expedition  which  to  yon 
shall  seem  right  and  according  to  the  law  and  custom  of  England,  notwith- 
standing our  writ  as  before  sent  to  you  directed  for  that  purpose.  Witness,  &c. 

To  be  indorsed. 

"By  order  of  Court,"  or,  "By  ordei   of  Air.  Justice  '  [as  tfa  casi 

may  be]. 

This  writ  was  issued  by,  &c. 
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No.  170. 

"Writ  of  Supersedeas  to  Certiorari  and  Procedendo  to  carry  back 
Orders  of  Sessions. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  keepers  of  our 
peace  and  our  justices  assigned  to  hear  and  determine  divers  crimes,  tres- 
passes, and  other  offences  committed  within  our  county  of  ,  and 
to  every  of  them,  greeting :  Whereas  by  our  writ  we  have  lately  commanded 
you  and  every  of  you,  or  one  of  you,  should  forthwith  send  under  your 
seals,  or  the  seal  of  one  of  you,  before  us  in  the  King's  Bench  Division  of 
our  High  Court  of  Justice  at  the  Eoyal  Courts  of  Justice,  London,  all  and 
singular  orders  made  by  you  or  some  of  you,  between  the  inhabitants  of  the 
parish  of  ,  in  our  county  of  appellants,  and  the  inhabitants  of 
the  parish  of  ,  in  our  county  of  ,  respondents,  touching  the 
settlement  of  ,  as  fully  and  perfectly  as  they  had  been  made  by  you  or 
some  of  you,  and  then  remained  in  the  custody  or  power  of  you  or  any  of  you, 
together  with  that  our  writ,  that  we  might  cause  further  to  be  done  thereon 
what  of  right  and  according  to  the  law  and  custom  of  England  we  should  see 
fit  to  be  done.  We  do  for  certain  reasons  us  thereunto  moving,  command 
you  that  you  do  wholly  supersede  whatsoever  is  to  be  done  concerning  the 
execution  of  that  our  said  writ.  And  that  you  proceed  upon  the  said  orders, 
in  such  manner  as  if  the  said  writ  had  not  issued.     Witness,  &c. 

Indorsement  as  in  No.  169. 


No.  171. 

Writ  of  Supersedeas  to  Distringas. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting  :  Whereas  A.  B.  has  appeared  in  the  King's  Bench  Division  of  our 
High  Court  of  Justice,  to  an  indictment  against  him  for  certain  misde- 
meanours [or  felonies].  We  therefore  command  you,  that  you  wholly  super- 
sede the  distraining  or  otherwise  molesting  any  longer  the  said  A.  B.  on 
account  of  the  premises  aforesaid.  And  if  you  have  distrained  the  said  A.  B., 
that  then  you  do  without  delay  deliver  or  cause  to  be  delivered  to  him  that 
which  you  have  so  distrained,  if  he  be  thereby  distrained  for  the  reasons 
aforesaid  and  no  other,  and  this  you  are  not  to  omit.     Witness,  &c. 

[Supersedeas  to  other  writs  of  like  nature  must  be  directed  according  to  the 
writ  to  be  superseded.  The  recital  must  shoiv  a  title  to  the  supersedeas  by 
stating  that  the  defendant  has  done  that  which  the  ivrit  issued  to  compel  him  to 
do.  And  the  mandatory  part  of  the  writ  altered  and  varied  according  to  the 
exigency  of  the  case  for  which  the  same  may  be  required.~\ 


No.  172. 
Affidavit  verifying  Copy  of  Commitment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of,  &c,  make  oath  and  say  : — 

1.  That  I  was  present  at  His  Majesty's  prison  at  ,  in  the  county 

of  ,  on  the  day  of  ,  190  ,  and  did  see  C.  D.,  the 

gaoler  of  the  said  prison,  sign  the  certificate  written  at  the  foot  of  the  copy  of 
the  commitment  of  hereunto  annexed,  and  that  the  name  C.  D.,  set 

and  subscribed  thereto,  is  of  the  proper  handwriting  of  the  said  C.  D. 

Sworn,  &c. 
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NTo.  173. 

Gaoler's  Certificate  to  be  written  at  foot  of  Commitment. 

I  do  certify  that  the  ahove  is  a  true  copy  of  the  warrant  by  virtue  of  which 
E.  F.  is  detained  in  my  custody.  And  that  the  said  E.  F.  is  not  detail nd  Eor 
any  other  cause  [if  so]. 

(Signed) 
X.T. 
(Governor  of  H.  M.  Prison  at,  &c). 
[For  the  purpose  of  obtaining  writs  of  habeas  corpus  to  deliver  and  receive 
a  prisoner,  if  it  appears  by  the  commitment  that  the  j'^isoner  must  he  tried  in 
a   different  county  or  place  than  that  in  which  he  is  detained,  the  above  copy, 
commitment,   certificate,  mid  affidavit   are  sufficient  to  obtain  the  writs.     But 
if  that  fact  does  nut  so  api'iar,  an,  affidavit  to  that  effect  must  also  be  supplied.] 


No.  174. 
Summons  for  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

Upon  hearing  Mr.  ,  of  counsel  [or  the  solicitor]  for  ,  and 

upon  reading  the  several  affidavits  of,  etc.  filed  the  day  of  ,  190  . 

It  is  ordered  that  all  parties  concerned  attend  the  Judge  in  Chambers  on 
the  day  of  ,190     ,  at  the  hour  of  in  the  noon, 

to   show  cause  why    a    writ    of   habeas   corpus   should   not  issue   directed 
to  to  have  the  body  of  before  a  Judge  in  Chambers  at  the 

Royal  Courts  of  Justice,  London,  immediately  after  the  receipt  of  such  writ 
to  undergo,  &c. 

Dated,  &c.  

No.  Vio. 
Order  for  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[If  in  a  cause  on  the  Crown  side,  here  insert  the  title,  not  otherwise.] 

Upon  hearing  counsel  [or  the  solicitors]  on  both  sides  [or  us  tin-  cas(  may 
be]  and  upon  reading  the   several  affidavits   of,   etc.  filed  the  day 

of  ,  190     . 

It  is  ordered  that  a  writ  of  habeas  corpus  issue,  directed  to  to  have 

the  body  of  A.  B.  before  a  Judge  in  Chambers  at  the  Royal  Courts  of  Justice, 
London,  immediately  after  the  receipt  of  such  writ  to  undergo  and  receive,  &c. 

Dated,  &c. 


No.  176. 

Writ  of  Habeas  Corpus  ad  Subjiciendum. 

Edward  the  Seventh,  by  the  Grace  of  God,  &c,  to  ,  greeting  :  We 

command -you  that  you  have  in  the  King's  Bench  Division  of  our  High  Court 
of  Justice  [or  before  a  Judge  in  Chambers]  at  the  Royal  Courts  of  Justice, 
London,  immediately  after  the  receipt  of  this  our  writ,  the  body  of  A.  B. 
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being  taken  and  detained  under  your  custody  as  is  said,  together  with  the 
day  and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  he  may 
be  called  therein,  to  undergo  and  receive  all  and  singular  such  matters  and 
things  as  our  said  Court  [or  Judge]  shall  then  and  there  consider  of  concern- 
ing him  in  this  behalf ;  and  have  you  there  then  this  our  writ. 

Witness,  &c. 

To  be  indorsed. 

By  order  of  Court  [or  of  Mr.  Justice  ]. 

This  writ  was  issued  by,  &c. 

Note. — As  to  indorsement,  see  Rule  210;  as  to  teste,  Bide  212;  and  as  to 
return,  Rule  213,  ante,  p.  303. 


No.  177. 

Notice  to  be  served  with  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

.[If  in  a  cause  already  on  the  Grown  side,  here  insert  the  title,  not  otherwise.'] 

Whereas  this  Court  [or  the  Honourable  Mr.  Justice  ]  has  granted 

a  writ  of   habeas    corpus  directed   to  [or  other  person  having  the 

custody  of  ,  if  so~]  commanding  him  to  have  the  body  of 

before  the  said  Court  [or  before  a  Judge  in  Chambers]  at  the  Boyal  Courts 
of  Justice,  London,  immediately  to  undergo,  &c. 

Now  take  notice,  that  you  are  hereby  required  to  have  the  body  of  the 
said  before  the  said  Court  [or  before  the  said  Judge  as  aforesaid]  on 

the  day  of  190    ,  at  the  hour  of  in  the  noon. 

And  to  make  a  return  to  the  said  writ.  Or  in  default  thereof,  the  said  Court 
will  then,  or  so  soon  after  as  counsel  can  be  heard,  be  moved  for  an  attach- 
ment against  you  for  your  contempt  in  not  obeying  the  said  writ  [or  if  in 
vacation,  that  application  will  then  be  made  to  one  of  the  Judges  of  the  said 
Court  for  a  warrant  for  your  apprehension,  in  order  that  you  may  be  held  to 
bail  to  answer  for  your  contempt  in  not  obeying  the  said  writ]. 

Dated,  &c. 

(Signed) 
M.  N,  of  L.,  solicitor  for 
To  [the  persons  to  whom 

the  writ  is  directed  and  any 
other  person  upon  whom  it  may 
be  deemed  necessary  to  serve  the 
writ']. 


No.  178. 

Notice  on  having  obtained  Writ  of  Habeas  Corpus  ad  Subjiciendum 
on  an  Informal  or  Illegal  Commitment. 

[Heading  as  in  No.  177.] 

Recitr  flu-  granting  of  the  writ  as  No.  177,  then  say: — 

Now  take  notice  that  by  virtue  of  the  said  writ,  the  said  A.  B.  will  be 
brought  before  the  said  Court  [or  before  a  Judge  in  Chambers]  at  the  Boyal 
Courts  of  Justice,  London,  on  the  day  of  [at  of  the 
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clock,  (fee],  iii  order  thai  he,  the  saiil  may  be  discharged  out  of  custody 

as  to  the  commitment  by  which  ho  is  now  detained  in  the  custody  of  the;  said 
governor. 

Dated,  &c. 

(Signed) 

M.  N.,  solicitor  for  the  said 
To  A.  B.  and  C.  D.,  Esqrs.,  the 
committing  magistrates,  and 
to  the  prosecutor. 


No.  179. 

Affidavit  of  Service  of  Writ  of  Habeas  Corpus  ad  Subjiciendum. 

[Heading  as  in  No.  177.] 

I,  A.  B.,  of,  &c,  make  oath  and  say: — 

1.  That  I  did  on  the  day  of  ,  190     ,  personally  serve  C.  D. 

with  a  writ  of  habeas  corpus  issued  out  of  and  under  the  seal  of  this 
honourable  Court,  directed  to  the  said  C.  D.,  commanding  him  to  have  the 
body  of  before  [this  Court],  immediately  to  undergo,  &c.  [describe  th 

direction  and  mandatory  part  of  the  writ],  by  delivering  such  writ  of  habeas 
corpus  to  the  said  C.  D.  personally,  at  in  the  county  of  ,  and 

did  at  the  same  time  deliver  to  the  said  C.  D.  the  notice,  a  copy  of  which  is 
shown  to  me  at  the  time  of  swearing  this  my  affidavit,  and  marked  with  the 
letter  "A." 

Sworn,  &c. 


No.  180. 

Affidavit  of  Search  at  Crown  Office  for  Eeturn  to  Writ  of 
Habeas  Corpus. 

[Heading  as  in  No.  177.] 

I,  A.  B.,  of,  &c,  make  oath  and  say : — 

1.  That  I  did  on  the  day  of  ,190  ,  search  the  proper 
file  at  the  Crown  Office  for  a  return  to  a  writ  of  habeas  corpus,  lately  issued 
out  of  and  under  the  seal  of  this  honourable  Court,  directed  to 
commanding  him  to  have  the  body  of  before  this  Court,  immediately 
to  undergo,  &c.  [as  the  case  may  be'],  but  that  no  return  was  then  filed  or 
made  to  the  same. 

2.  That  the  said  has  not,  in  any  manner,  obeyed  the  said  writ,  as 
I  verily  believe. 

Sworn,  &c. 


N<».  181. 

Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum,  or  Order 

to  Testify. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

I,  A.  B.,  of,  &c,  make  oath  and  say: — 

1.  That  C.  D.,  now  a  prisoner  confined  in  His  Majesty's  prison  at 
undergoing  a  term  of  imprisonment  for  [or  under  commitment  to  take  his 
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trial  for]  [here  shortly  state  offence']  is  and  will  be  a  material  and  necessary 
witness  on  behalf  of  on  the  trial  of  an  indictment  [or  before  the 

grand  jury  of  the  county  of  upon  an  indictment  to  be  preferred] 

against  E.  F.,  for  certain  ,  which  indictment  stands  for  trial  [or  is  to 

be  preferred]  on  the  day  of  ,  190     ,  at  in  and  for  the 

county  [or  borough,  or  as  the  case  may  be~\  of 

2.  That  the  cannot  safely  proceed  to   trial   [or   prefer  the   said 

indictment]  without  the  testimony  of  the  said  C.  D. 

Sworn,  &c. 


No.  182. 

Affidavit  for  Writ  of  Habeas  Corpus  ad  Testificandum,  or  Order 
to  Testify,  in  a  Cause  on  the  Crown  Side. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[Middlesex.'] — The  King 
against 
A.  B. 

I,  A.  B.  of,  &c,  make  oath  and  say : — 

1.  That  this  cause  stands  for  trial  at  in  and  for  the  of 

on  the  day  of  ,   190     ,  and  that  E.  F.,  a  prisoner 

confined    in    His    Majesty's    prison    at  in    the  of  , 

undergoing  a  term  of  penal  servitude  [or  otherwise  describe  the  nature  of  the 
confinement]  is  a  material  and  necessary  witness  on  behalf  of  on  the 

trial  of  the  said  cause. 

2.  That  the  said  cannot  safely  proceed  to  trial  without  the  evidence 
of  the  said  E.  F. 

Sworn,  &c. 


No.  183. 

Writ  of  Habeas  Corpus  ad  Testificandum. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  governor  of  our 
prison   at  ,    greeting :    We   command  you  that  you  have   before 

[description  of  Court]  on  the  day  of  ,  190     ,  at  ,  the 

tody  of  ,  being  committed  and  detained  in  our  prison  under  your 

custody,  as  is  said,  then  and  there  to  testify  the  truth  and  give  evidence  [on 
our  behalf  against  A.  B.  for  felony  ;  or  other/rise  describe  the.  proceedings  as  in 
a  subpoena],  and  so  from  day  to  day  until  the  said  shall  have  given 

his  evidence  as  aforesaid.  And  when  he  shall  have  given  his  evidence,  then 
that  you  take  him  back  without  delay  to  our  said  prison  under  your  custody, 
and  cause  him  to  be  detained  therein  under  safe  custody,  until  he  shall  be 
from  thence  discharged  by  due  course  of  law.     Witness,  &c. 

Note. — For  indorsement  see  No.  176,  ante. 
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No.  184. 

Order  instead  of  Writ  of  Habeas  Corpus  ad  Testificandum,  pursuant 
to  1(5  &  17  Vict.  c.  30,  s.  9. 

In  tho  High  Court  of  Justice, 

King's  Bench  Division. 
The  Honourable  Mr.  Justice  ,  Judge  in  Chambers. 

[ .1/ iddlescx.'] — The  K i  n g 
against 
A.  B. 
\If  not  in  a  cause  in  the  High  Court,  omit  the  title."] 
Upon  hearing  the  solicitor  for  ,  and  upon  reading  the  affidavit  of 

C.  D.,  filed  the  day  of  ,190     , 

It  is  ordered  that  the  governor  of  His  Majesty's  prison  at  ,  [or  as 

the  case  may  be"],  do  have  before  on  the  day  of  _    ,190, 

at  the  hour  of  in  noon,  the  body  of  E.  F.  committed  and 

detained  in  his  custody,  as  it  is  said,  then  and  there  to  testify  the  truth  and 
give  evidence  on  [behalf  of  tbe  King  against  G.  H.  upon  an  indictment  for 
felony  ;  or  otherwise  describe  tin-  proceedings  in  which  the  prisoner  is  required  to 
attend  as  in  a  sulpama],  and  so  from  day  to  day  until  the  said  E.  F.  shall 
have  given  his  evidence  as  aforesaid.  And  when  he  shall  have  given  his 
evidence,  then  that  tho  said  governor  do  take  him  back  without  delay  to  the 
said  prison,  to  be  detained  therein  until  he  shall  be  from  thence  discharged 
by  due  course  of  law. 

Dated,  &c.  


No.  185. 

Writ  of  Habeas  Corpus  to  Deliver. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  governor  of  our 
prison  at  in  our  county  of  ,  greeting  :  We  command  you  that 

you  deliver  the  body  of  committed  and  detained  in  our  prison  under 

your  custody,  to  the  governor  of  our  prison  at  in  our  county  of  , 

and  that  you  certify  to  our  said  last-mentioned  gaoler  the  cause  of  his  taking 
and  detainer,  that  our  said  last-mentioned  gaoler  may  cause  him  to  be 
detained  in  our  prison  at  ,  according  to  the  tenor  of  our  writ  directed 

to  him  for  that  purpose,  to  remain  in  the  same  last-mentioned  prison  until  he 
shall  be  from  thence  discharged  by  due  course  of  law.     Witness,  &c.« 

Note. — See  R.  230,  ante,  p.  336.     The  writ  must    be   indorsed  "For  the 
King,"  and  also  as  in  No.  176,  ante. 


No.  186. 

Writ  of  Habeas  Corpus  to  Eeceive. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  governor  of  our 
prison  at  ,  in  our  county  of  ,  greeting :  Whereas  we,  being 

willing  that  the  body  of  A.  B.,  now  in  our  prison  under  the  custody  of  the 
governor  of  our  prison  at  ,  in  our  county  of  ,  should  for 

certain  reasons  be  forthwith  conveyed  from  thence  to  you,  have  lately  com- 
manded bv  our  writ  the  said  governor  of  our  prison  at  ,  that  he 
should  without  delay  deliver  the  said  A.  B.  into  your  custody,  and  certify  to 
you  the  cause  of  his  taking  and  detaining.     We  therefore  command  you  that 
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you  receive  tlie  said  A.  B.  from  the  said  governor  of  our  said  prison  at  , 

and  cause  him  to  be  detained  in  our  said  prison  at  under  safe  custody, 

until  lie  shall  be  from  thence  delivered  by  due  course  of  law.     Witness,  &c. 

Xote. — See  Bale  230,  ante,  p.  336.  1 1  must  he  indorsed  "For  the  King" 
and  a/so  as  in  No.  176,  p.  570.  This  and  the  preceding  writ,  No.  185,  are  used 
under  38  Geo.  III.  c.  52,  commonly  called  "  Coke's  Act,"  and  sometimes  at 
common  law,  to  remove  prisoners  confined  in  a  prison,  not  being  the  prison  of 
the  county  or  place  ivhere  they  are  to  be  tried  to  the  prison  of  the  place  where  they 
are  to  be  tried. 


No.  187. 

Writ  of  Habeas  Corpus  to  bring  a  Prisoner  before  Justices  of  the 
Peace  to  answer  a  Charge. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  governor  of  our 
prison  at  in  our  county  of  ,  greeting  :  We  command  you 

that  you  have  before  some  one  or  more  of  the  keepers  of  our  peace,  and  our 
justices  assigned  to  hear  and  determine  divers  crimes,  trespasses,  and  other 
offences,  committed  within  our  county  of  who  may  be  in  attendance 

on  the  day  of  at  the  hour  of  in  the 

noon  at  in  our  said  county,  the  body  of  being  committed  and 

detained  in  our  prison  under  your  custody  as  is  said,  together  with  the  day 
and  cause  of  his  being  taken  and  detained,  by  whatsover  name  he  may  be 
called,  then  and  there  to  answer  to  a  charge  of  to  be  then  and  there 

made  against  him,  and  so  from  day  to  day  until  he  shall  have  answered  the 
said  charge,  and  to  be  dealt  with  according  to  law.  And  have  you  then  and 
there  this  writ.     Witness,  &c. 

Note. — For  indorsement,  see  No.  176,  ante. 


No.  188. 

Writ  of  Habeas  Corpus  to  bring  up  a  Prisoner  to  plead  to  an 
Indictment  or  for  Trial. 

Edward  the  Seventh,  &c,  to  the  governor  of  our  prison  at  greeting : 

We  command  you  that  you  have  before  [description  of  Court]  at  on 

the  day  of  at  the  hour  of  in  the 

noon  the  body  of  being  committed  and  detained  in  our  prison  under 

your  custody  as  is  said,  together  with  the  day  and  cause  of  his  being  taken 
and  detained,  by  whatsover  name  he  may  be  called,  then  and  there  to  answer 
to  [or  to  take  his  trial  upon]  an  indictment  against  him  for  .     And 

so  from  day  to  day  until  he  shall  have  answered  as  aforesaid  [or  taken  his 
trial  as  aforesaid].  And  to  be  further  dealt  with  according  to  law.  And 
have  you  then  there  this  writ.     Witness,  &c. 

Note. — For  indorsement,  see  No.  176,  ante. 


No.  189. 

Writ  of  Habeas  Corpus  to  bring  Prisoner  to  Crown  Office  to 
attend  Nomination,  &c,  of  Special  Jury. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  governor  of  our 

prison  at       _  greeting :  We  command  you  that  you  have  the  body  of 

being  detained  in  our  prison  under  your  custody,  before  J.  E.  M., 

Esquire,  King's  Coroner  and  Attorney  in  the  King's  Bench  Division  of  our 
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High.  Court  of  Justice  before  us  on  the  day  of  at  the 

hour  of  in  tli<<  noon.  a1  the  Crown  Office,  Royal  Courts  of 

Justice,  London;  there  i<>  attend  tin'  nomination  of  forty-eight  goodand 
lawful  men  nut  of  the  book  or  li-1  of  persons  qualified  to  serve  on  special 
juries  within  tin-  county  of  .  as  and  for  a  jury  to  bo  taken  between 

as  ;iik1  the  said  upon  an  information  exhibited  against  him  in  our 

Court  before  us,  by  the  said  J.  E.  M.,  King's  Coroner  and  Attorney  as  afore- 
said, for  certain  [or  upon  an  indictment  against  him  tor  certain 
]  ;  and  so  from  day  to  day  until  the  same  jury  shall  bo  reduced,  and 
when  the  said  shall  have  so  attended  the  nomination  and  reduction 
of  the  said  jury,  that  then  you  cause  him  to  be  brought  back  without  delay 
to  our  said  prison,  and  cause  him  to  be  detained  therein  under  safe  custody 
until  he  shall  be  from  thence  discharged  by  due  course  of  law.     Witness,  &c. 

Note. — For  indorsement,  see  No.  17G,  ante. 


No.  190. 
"Writ  of  Attachment. 


Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of 
greeting:  We  commend  you  to  attach  C.  D.,  so  that  you  may  have 
him  before  us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  at 
the  Eoyal  Courts  of  Justice,  London,  to  answer  to  us  for  certain  trespasses 
and  contempts  brought  against  him  in  our  said  Court.  And  have  you  there 
then  this  writ.     Witness,  &c. 

Note. — As  to  indorsement,  see  R.  210;  as  to  teste,  R.  212,  ante;  and  as 
to  return,  R.  241,  ante,  p.  351. 


No.  191. 

Affidavit  for  Habeas  Corpus  to  bring  up  a  Prisoner  to  be  charged 
with  Attachment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — The  King 
against 
A.  B. 

I,  Gr.  H.,  of,  &c,  clerk  to  I.  J.,  of,  &c,  the  solicitor  for  tho  prosecutor  in 
this  cause  make  oath  and  say  : — 

1.  That  on  the  day  of  last  a  writ  of  attachment  was 
granted  by,  and  duly  issued  out  of,  this  honourable  Court,  directed  to  the 
sheriff  of  against  the  above-named  defendant  for  his  contempt  in 
not  [describe  the  nature  of  the  contempt]. 

2.  That  the  said  defendant  is  a  prisoner  for  now  confined  at  His 
Majesty's  prison  at 

3.  That  the  prosecutor  is  desirous  that  the  said  defendant  should  bo 
brought  before  this  honourable  Court  [or  a  Judge  in  Chambers  at  the  Royal 
Courts  of  Justice,  London],  in  order  that  he  may  be  charged  with  and 
committed  upon  the  said  attachment. 

Sworn,  &c. 
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No.  192. 

Writ  of  Habeas  Corpus  on  return  of  Cepi  Corpus. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting  :  We  command  you  that  you  have  the  body  of  before  us  in 

the  King's  Bench  Division  of  our  High  Court  of  Justice,  at  the  Royal  Courts 
of  Justice,  London,  immediately  after  the  receipt  of  this  our  writ,  to  answer 
to  us  for  certain  trespasses  and  contempts  brought  against  him  in  our  said 
Court  before  us,  and  whereof  bv  your  return  sent  to  us  you  have  charged 
yourself.     And  have  you  then  there  this  writ. 

Witness,  &c. 

Note. — As  to  indorsement,  &c,  see  note  to  Form  No.  176,  ante. 


No.  193. 

Recognizance  to  answer  Interrogatories. 

Be  it  remembered,  that  on  the  day  of  190     ,  in  the  King's 

Bench  Division  of  His  Majesty's  High  Court  of  Justice,  before  the  King 
himself  at  the  Royal  Courts  of  Justice,  London,  come  of  and 

of  and  acknowledge  themselves  to  owe  to  our  said  Lord  the 

King  the  several  sums  following,  that  is  to  say,  the  said  the  sum  of 

,  and  the  said  and  the  sum  of  each,  to  be 

levied  upon  their  several  goods  and  chattels,  lands  and  tenements  to  His 
Majesty's  use.     Upon  condition  that  if  the  said  shall  answer  to  all 

such  interrogatories  as  shall  be  exhibited  to  him  in  the  said  Court  touching 
a  contempt  supposed  to  have  been  by  him  committed  against  the  said  Court, 
and  shall  appear  from  day  to  day  in  the  said  Court,  and  not  depart  the  said 
Court  without  leave,  then  his  recognizance  to  be  void  or  else  to  remain  in 
full  force. 

Taken,  &c. 

By  the  Court. 


No.  194. 

Writ  of  Contumace  Capiendo. 

Edward  the  Seventh,  by  the  grace  of  God,  &c. ,  to  the  sheriff  of  , 

greeting  :  Whereas  A.  B.  has  signified  to  us,  &c,  that  C.  D.,  of,  &c,  in  your 
county  of  is  manifestly  contumacious  and  contemns  the  jurisdiction 

and  authority  of  [here  fully  state  the  non-appearance,  disoh  dience,  together  with 
the  commands  disobeyed,  <>r  the  contempt  in  the  face  of  the  Court,  as  the  case 
may  be],  nor  will  he  submit  to  the  ecclesiastical  jurisdiction;  but  forasmuch 
as  the  royal  power  ought  not  to  be  wanting  to  enforce  such  jurisdiction,  we 
command  you  that  you  attach  the  said  C.  D.  by  his  body  until  he  shall  have 
made  satisfaction  for  the  said  contempt,  and  how  you  shall  execute  this  our 
precept  notify  unt  i  us  on  the  day  of  at  our  Royal  Courts  of 
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Justice,  London.     And  in   nowise  omit  this  and    have   you   there  then   this 
writ. 

Witness  ourself  at  Westminster  the  day  of  in  the 

year  of  our  reign. 

7'i-  hr  iuihn-sril  a/fir  thtinru  into  Court. 

This  writ  is  allowed  ami  delivered  of  record  before  our  Lord  the  Bang  in 
the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the 
Royal  Courts  of  Justice,  London,  the  day  of  190  ,  according 

to  the  form  of  the  statute  in  such  case  made  and  provided. 

In  Court. 


No.  I!).-). 

Writ  of  Capias  cum  Proclamatione  super  Contumace  Capiendo. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  sheriff  of  , 

greeting:  Whereas  [recite  the  writ  of  contumace  capiendo  throughout  in  the 
past  tense]. 

And  whereas,  in  obedience  to  the  said  writ,  you  returned  to  us  that  [recite 
the  return  which  should  state  thai  [tin1  tlefinrfaut)  cannot  be  found  in  the 
sheriff's  bailiwick"],  as  in  the  King's  Bench  Division  of  our  High  Court  of 
Justice  before  us  it  appears  upon  record.  Therefore,  according  to  the  form 
of  the  statutes  in  such  case  made  and  provided,  we  command  you  that  you 
take  the  said  ,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 

keep,  so  that  he  may  make  satisfaction  for  the  said  contempt,  and  if  the  said 
shall  not  be  found  in  your  bailiwick,  that  then  you  cause  open  pro- 
clamation to  be  made  ten  days  at  least  before  the  return  of  this  writ  in  your 
full  County  Court,  or  else  at  the  general  assizes  and  gaol  delivery  to  be 
holden  within  your  said  county  or  at  a  quarter  sessions,  to  be  holden  before 
the  justices  of  the  peace  within  your  said  county,  according  to  the  form  of 
the   statutes  that  the  said  shall,  within  six  days  next  after  such 

proclamation,  yield  his  body  to  our  prison  of  your  said  county,  there  to 
remain  as  a  prisoner  according  to  the  tenor  and  effect  of  our  said  first  writ  to 
you  [or  to  the  then  sheriff]  before  directed,  under  pain  of  forfeiture  of  ten. 
pounds  *  of  lawful  money  of  Great  Britain,  and  how  you  shall  execute  this 
our  writ  make  known  to  us  at  the  Boyal  Courts  of  Justice,  London,  on  the 
day  of  next,  that  we  may  cause  further  to  be  done  thereon 

what  of  right  and  according  to  the  form  of  the  statutes  in  such  case  made 
and  provided,  shall  be  meet  to  bo  done. 

Witness,  Bichard  Everard,  Baron  Alverstone,  at  the  Boyal  Courts  of 
Justice,  London,   the  day  of  in  the  year  of  our  Lord  one 

thoiisand,  &c. 

*  The  second  capias  twenty  pounds,  and  the  like  sum  in  every  subsequent  writ. 


No.  19G. 

Writ  of  Attachment  for  the  Peace. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.,  to  the  sheriff  of  , 

greeting :  Because  A.  B.  was  afraid  that  he  might  bo  in  many  ways  dis- 
quieted and  made  grievous  concerning  his  life  and  maiming  of  his  limbs  by 
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C.  D.,  as  the  said  A.  B.  has  made  oath  before  us  ;  therefore  we  command 
you  that  you  attach  the  said  C.  D.  so  that  you  may  have  him  before  us  on 
the  day  of  ,  to  find  then  before  us  sufficient  security  for  the 

keeping  of  our  peace  by  him  towards  us  and  all  our  people,  and  especially 
towards  the  said  A.  B.,  under  a  certain  penalty  then  to  be  imposed  on  him 
by  us,  and  when  you  have  so  attached  the  said  C.  D.,  you  are  to  discharge 
him  on  bail  until  the  said  day  by  sufficient  manucaptors,  who  shall  be 
willing  to  bail  him  under  a  certain  penalty  reasonably  to  be  imposed  upon 
them  by  you,  as  well  for  the  keeping  his  day  as  for  the  keeping  our  peace  by 
him  in  the  meantime.     Witness,  &c. 

To  be  indorsed. 

"This  writ  is  granted  on  motion  in  open  Court  and  the  cause  thereon 
recorded  according  to  the  form  of  the  statute  in  such  case  made  and 
provided." 

This  writ  was  issued  by,  &c. 

Note. — As  to  issuing  and  return,  see  R.  248,  ante.  As  to  further  indorse- 
ment, see  R.  210,  ante. 
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No.  197. 
Articles  of  the  Peace. 


In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — Articles  of  the  peace  exhibited  by  ,  of  ,  against 

,  through  fear  of  death  or  of  receiving  some  great  bodily  harm. 

1.  I,  this  exhibitant,  make  oath  and  say,  that  [state  the  circumstances  of 
the  case,  and  the  reasons  for  apprehending  danger  to  life  or  of  receiving  bodily 
injury,  and  set  out  threatening  letters,  if  any']. 

2.  I  further  say,  that  by  reason  of  the  premises  aforesaid  I  am  in  great 
bodily  fear,  and  conceive  myself  to  be  in  great  danger  of  the  loss  of  my  life 
from  the  violence  of  the  said  .  And  fear  that  the  said  will 
endeavour  to  put  his  threats  into  execution,  or  do  me  some  grievous  bodily 
harm,  and  therefore  I  humbly  crave  that  the  said  rnay  be  restrained 
therefrom  by  this  honourable  Court,  and  ordered  to  give  security  to  keep  the 
peace  towards  me,  &c. 

3.  I  further  say,  that  I  do  not  make  this   complaint  against  the  said 

through  any  hatred,  malice,  or  ill-will  which  I  have  or  bear  towards 
him,  but  merely  for  the  preservation  of  myself  from  bodily  harm,  violence, 
and  insult. 

Sworn  in  open  Court,  at  the  Boyal 

Courts  of  Justice,  London,  the 

day  of  ,  190     . 

(Signed) 

A.  B., 

\_To  be  signed  by  the  exhibitant.'] 
By  the  Court. 
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No.  198. 

Eecognizance  for  Good  Behaviour  and  to  keep  the  Peace. 

Be  it  remembered,  that  on  the  day  of  ,  190      [insert  the 

names  and  descriptions  of  defendant  and  bail],  come  into  the  King's    Bench 

Division  of  His  Majesty's  High  Court  of  Justice  before  the  Bang  himself  [or 
before  me  one  of  His  Majesty's  Justices  of  the  of 

and  acknowledge  to  owe  our  Sovereign  Lord  the  Xing  the  several  sums 
following  (that  is  to  say),  the  said  the  sum  of  pounds,  and 

the  said  and  the  sum  of  pounds  each  to  be  levied 

upon  their  several  goods  and  chattels,  lands  and  tenements,  to  His  Majesty's 
use,  upon  condition  that  if  the  said  shall  be  of  good  behaviour  for  the 

space  of  years,  to  be  computed  from  and  after  the  day  of 

,  190     ,  and  keep  the  peace  towards  all  His  Majesty's  liege  subjects, 
and  especially  towards  A.  B.,  and  not  depart  that  Court  without  leave,  then 
this  recognizance  to  be  void  or  else  to  remain  in  full  force. 
Taken,  &c. 

Note. — -See  Br.  12 ."» 12 ,  253,  ante,  p.  .'383.  This  recognizance  is  usually  given 
in  Court  at  the  time  the  defendant  is  sworn  t<>  answer  the  interrogatories,  but  if 
not  then  given,  it  may  be  acknowledged  before  a  Judge  at  Chambers. 


No.  199. 
Affidavit  of  Service  of  Notice. 


In  the  High  Court  of  Justice, 
King's  Bench  Division. 

[When  in  a  cause  on  the  Crown  side  of  the  Court,  insert  tJie  title  of  the 
cause,  but  not  otherivise.~\ 

I,  A.  B.,  of,  &c,  make  oath  and  say  : — 
[When  not  1.  That  I  did  on  the  day  of  ,  serve  C.  D.,  one  of  the 

personal.  ]  persons  to  whom  the  notice  hereunto  annexed  marked  "A"  is  directed,  with  the 

said  notice,  by  delivering  a  copy  of  the  said  notice  to  ,  and  leaving 

the  same  with  [the  wife,  clerk,  or  servant  of~\  the  said  at  the  residence 

of  the  said  ,  situate  at  in  the  county  of 

[  When  2.  That  I  did  on  the  day  of  also  serve  E.  F.,  another  of 

personal.]  the  persons  to  whom  the  said  notice  is  directed,  with  the  said  notice,  by 

delivering  a  copy  of  the  said  notice  personally  to  the  said  at  , 

in  the  county  of 

Sworn,  &c. 


No.  200. 

Affidavit  of  Personal  Service  of  Order. 

[Heading  as  in  No.  199.] 

I,  A.  B.,  of,  &c,  make  oath  and  say  : — 

That  I  did  on  the  day  of  ,  190     ,  personally  serve  C.  D., 

mentioned  in  the  order  hereunto  annexed  marked  "A,"  with  the  said  order, 

by  delivering  a  true  copy  of  the  said  order  to  the  said  C.  D,  personally  at 

in  the  county  of  .     And  at  the  same  time  showing  to  the 

said  C.  D.  the  said  original  order. 

Sworn,  &c. 
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Xo.  201. 
Affidavit  of  Service  of  Order  xot  Personal. 
[Heading  as  in  No.  199.] 
I,  A.  B.,  of,  &c,  make  oath  and  say  : — 

That  I  did  on  the  day  of  ,    190     ,    serve   C.   D., 

mentioned  in  the  order  hereunto  annexed  marked  "A,"  with  the  said  order, 
by  delivering  a  true  copy  of  the  said  order  to  ,  and  leaving  the  same 

with  [the  ivife,  clerk  or  servant  of}  the  said  C.  D.,  at  the  dwelling-house  [or 
office]  of  the  said  C.  D.,  situate  at  ,  in  the  county  of  .     And 

at  the  same  time  showing  to  the  said  the  said  original  order. 

Sworn,  &c. 


No.  202. 
Affidavit  of  Personal  Service  of  Writ. 
[Heading  as  in  Xo.  199.] 
I,  A.  B.,  of,  &c,  make  oath  and  say  : — 

That  I  did  on  the  day  of  personally  serve  C.  D.,  named 

in  the  writ  of  ,  a  copy  whereof  is  hereunto  annexed  marked  "  A  "(*), 

with  the  said  writ,  and  which  said  writ  appeared  to  this  deponent  to  be  duly 
and  regularly  issued  out  of,  and  under  the  seal  of  this  honourable  Court,  by 
delivering  (*)  such  writ  to  the  said  personally,   at  in  the 

county  of 
Sworn,  &c. 

*  "When  it  is  sufficient  to  serve  a  copy  only,  the  form  may  he  adapted  by  omit- 
ting before  the  word  hereunto  "  a  copy  whereof  is,"  and  inserting  after  the  word 
delivering  a  true  copii  of,  and  adding  after  the  place  of  service  and  at  the  same  time 
showing  to  the  said  C.  I),  the  said  original  writ. 

Note. — For  the  purpose  of  grounding  an  application  for  an  attachment  for 
not  obeying  an  order  of  Court  <>r  a  ivrit,  the  service  mud  be  personal,  except  in 
the  case  of  the  service  of  a  subpjana  to  answer  an  information  when  service  at 
the  residence  of  the  parties  upon  ei  clerk,  wife,  or  servant,  showing  the  original, 
is  sufficient. 


No.  203. 

Affidavit  of  Service  of  Subpcena. 

[Heading  as  in  No.  199.] 

I,  A.  B.,  of,  &c.  make  oath  and  say  : — 

That  I  did  on  the  day  of  personally  serve  C.  D.,  one  of  the 

persons  to  whom  the  writ  of  subpcena  hereunto  annexed  marked  "A,"  is 
directed,  with  the  said  writ,  by  delivering  a  true  copy  of  the  said  writ  to  the 
said  C.  D.  at  in  the  county  of  .     And  at  the  same  time  show- 

ing to  the  said  C.  D.  the  said  original  writ.  And  at  the  time  of  such  service 
gave  to  the  said  C.  D.  the  sum  of  for  conduct  money. 

Sworn,  &c. 

Note. — In  order  to  move  for  a  writ  of  attachment  for  not  alleging  u  subpoma, 
there  should  also  he  an  affidavit  that  the  witness  did  nut  attend,  ami  if  flu-  service, 
of  any  subsequent  notice  that  may  here  been  given  In  him  of  the  time  his  attend- 
ance was  required,  subsequent  tn  the  dug  named  in  thesubpatna;  there  should 
also  be  affidavits  of  any  special  circumstances  relating  to  the  non-attendana  of 
the  iviluess,  ami  that  the  "-i/ness  was  called  upon  his  subpoena  and  did  nut 
answer.     The  form  of  calling  a  witness  in  Court  on  a  subpoena  is  "A.  B.,  come 

S.M.  P  p 
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forth  and  give  evident  ot   foi    I  .  D.  pursuant  to  your  subpoena  [»/ 

dures  tecum],  "and  produce  the  documents,  &c."  as  required  by  your 
subpoena." 

To  /»  repeated  three  Huns  [see  !.'.  v.  Penn,  '■>  Bowl.  .346). 

-   bpcena  to  be  endorsed  ae  follows: — 

"I  certify  that  A.  1).  was  three  linns  called  in  open  Court  and  did  not 
appear. 

"  Date  and  signature  of  officer." 


No.  204. 

Affidavit  or  Service  of  Order  and  Master's  Certificate  and 
Demand  and  Non-Payment  <>f  Money,  to  estreat  Recognizance. 

In  the  High  Court  of  Justice, 
King's  Bench  I  livision. 

|  Middlesex."]— The   King 
apainsl 

V.  V. 
I,  A.  B.,  of.  &C,  make  oath  and  say  :  — 

1.  That  I,  ,  did  on  tin-  day  of  ,  190  .personally 
serve  named  in  the  order  of  Courl  hereunto  annexed  marked 
••  A."  with  the  said  orderand  the  certificate  of  the  taxing  master  for  the  sum 
of  made  thereon,  by  delivering  a  true  copy  of  the  said  order  ami 
certificate  to  the  said  at  in  the  county  of  ,  and  at  the 
same  time  showing  to  the  said  the  said  original  order  and  the  said 
certificate.  And  I  did,  at  the  same  time,  demand  of  the  said  the  said 
sum  of  ,  the  amount  of  the  said  certificate  ;  but  the  said  did 
not  then  pay  the  same,  or  any  part  thereof ,  to  this  deponent ;  nor  has  lie, 
the  said  ,  at  any  time  since  paid  the  same,  or  any  part  thereof,  to  the 
prosecutor  in  this  cause,  or  to  anyone  on  his  behalf,  as  I  have  been  informed 
by  the  said  prosecutor,  and  verily  believe.  And  the  said  sum  of  still 
n  mains  due  and  unpaid  to  the  said  prosecutor,  or  to  me,  his  solicitor. 

2.  And  that  I  did  also,  on  the  day  of  ,  190  ,  personally 
seive  one  of  the  bail  of  th  said  defendanl  in  this  cause,  withthesaid 
order  and  certificate,  by  delivering  a  true  copy  of  the  said  order  and  certifi- 
cate to  the  -aid  at  the  residence  of  the  said  at  in  the 
county  of  and  at  the  same  time  showing  to  the  said  the  said 
original  order  and  certificate.  And  I  did,  at  the  same  time,  demand  of  the 
said  the  .-aid  .sum  of  ,  but  the  said  did  not  then  pay 
the  same,  or  any  part  thereof,  to  this  deponent,  nor  has  he,  the  said  , 
at  anytime  since,  paid  the  same,  or  any  part  thereof,  to  me,  or  to  the  prose- 
cutor in  this  cause,  or  to  anyone  on  his  behalf,  as  1  have  been  informed  by 
the  said  prosecutor,  and  verily  believe. 

•'J.  That  I  did  on  the  day  of  .  190     .  personally  serve 

the  other  bail  of  the  said  defendant,  with  the  said  order  and  certificate,  by 
delivering  a  true  copy  of  the  said  order  and  certificate  to  the  said  , 

at  in  the  county  of  and  at  the   same  time  showing  to  the 

said  the  said  original  order  and  "certificate.     And  I  did,  at  the  same 

time,  demand  of  the  said  the  said  sum  of  ,  but  the  said 

did  not  then  pay  the  same,  or  any  pari  thereof,  to  mi',  nor  has  he,  the 
said  ,  al  any  time  -lure    paid  the   same,  or  any   pari    thereof,  to  this 

deponent,  or  to  the  said  prosecutor,  or  to  anyone  oa  In-  behalf,  as  I  have 
been  informed  by  the  .-aid  prosecutor,  and  verily  believe.  And  that  the  said 
sum  of  still  remains  unpaid. 

Sworn,  &c. 

Note. — This  affidavit  may  be  sworn  by  the  prosecutor  or  by  his  solicitor. 
II  In  a  made  by  I  In  solicitor,  it  may  In-  advisable  also  in  hav(  nn  affidavit  In/  fin' 
prosecutor  tlud  tin-  money  has  not  been  paid  In  him;  and  when  made  by  the 
prosecutor,  an  affidavit  by  H<     ■  lit  ifoi  to  thi  sann  effect. 
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Costs  of  View  in  Under-sheriff's  Account  under  R.  14.n. 

£     8.     f7. 

For  travelling  expenses  to  the  under-sheriff,  showers,  and  jurymen, 

expenses  actually  paid,  if  reasonable. 
Fee  to  the  under-sheriff  when  the  distance  does  not  exceed  five  miles 

from  his  office       .         .         .         .         .         .         .         .         .         .110 

"Where  such  distance  exceeds  five  miles  .         .         .         .         .         .     2     2     0 

And  in  case  he  shall  be  necessarily  absent  more  than  one  day,  then 

for  each  day  after  the  first  a  further  fee  of  .         .         .         .         .110 
Fee  to  each  of  the  showers  the  same  as  the  under-sheriff,  calculating 

the  distance  from  their  respective  places  of  abode. 
Fee  to  each  of  the  common  jurymen  per  diem         .... 

Fee  to  each  special  juryman  per  diem      ...... 

Allowance  for  refreshment  to  the  under-sheriff,  showers,  and  jury- 
men, whether  common  or  special,  each  per  diem 
To  the  bailiff  for  summoning  each  juryman  whoso  residence  is  not 

more  than  five  miles  distance  from  the  office  of  the  under-sheriff 
And  for  each  whose  residence  does  exceed  five  miles  of  such 

distance        ........... 
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Table  of  Court  Fees  to  be  taken  in  the  Crown  Office  Department. 

Write  and  Summonses.  £    s.   d. 

1.  On  sealing  a  writ  of  mandamus         .         .         .         .         .         .10     0 

2.  On  sealing  a  writ  of  subpoena  for  witnesses,  not  exceeding  three 

persons  .......... 

.'J.  On  sealing  every  other  writ       ....... 

4.  On  sealing  or  issuing  an  originating  summons,  under  the  Act 

6  &:  7  Vict.  c.  73,  for  the  taxation  of  a  solicitor's  bill  of  costs 
within  twelve  months  after  delivery,  or  delivery  of  a  bill  of 
costs  by  a  solicitor,  including  the  order  to  be  made  thereon  . 

5.  On  sealing  any  other  originating  summons       .... 

6.  On  amending  same    .........     0 

7.  On  sealing  or  issuing  a  summons  for  directions  under  Ord.  XXX. 

8.  On  sealing  or  issuing  any  other  summons  .         . 

Appearances  and  Pleas. 

9.  On  entering  an  appearance,  for  each  person       .         .         .         .020 

10.  On  entering  a  plea,  for  each  person  .         .         .         .         .050 

( 'opifs. 

1 1 .  On  a  copy  of  a  written  deposition  of  a  witness  to  enable  a  party 

to  print  same,  for  each  folio  .         .  .         .         .         .004 

12.  On  examining  a  written  or  printed  copy  and  marking  or  sealing 

same  as  an  office  copy,  for  each  folio     .         .         .         .         .002 

13.  On  making  a  copy  and  marking  same  as  an  office  copy,  for 

each  folio 00G 

14.  On  a  copy  in  a  foreign  language        .         .         .         .         .  'Jua 

15.  On  a  copy  of  a  plan,  map,  section,  drawing,  photograph,  or      The  actual 

diagram         ..........      cost. 
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* 

Attendances.  £    s.  d. 

16.  On  an  application,  with  01  without  a  subpoena,  for  any  officer 

to  attend  as  a  witness,  or  to  produce  any  record  or  documenl 
to  be  given  in  evidence  (in  addition  to  the  reasonable  expenses 
of  the  officer),  for  each  day  or  pari  of  a  day  lie  shall  neces- 
sarily be  absent  from  his  office      .        .        .        .        .        .10    0 

The  officer  may  require  a  deposit  of  stamps  on  account  of 
any  further  fees,  and  a  deposii  of  money  on  account  of  any 
further  expenses,  which  may  probably  become  payable 
beyond  the  amount  paid  for  fees  and  expenses  on  the  appli- 
cation, and  the  officer  or  his  clerk  taking  such  deposit  shall 
thereupon  make  a  memorandum  thereof  on  the  application. 

The  officer  may  also  require  an  undertaking  in  writing  to 
pay  any  further  fees  and  expenses  which  may  become  payable 
beyond  the  amounts  so  paid  and  deposited. 

Oaths,  &c. 

17.  On  taking  an  affidavit  or  an  affirmation  or  attestation  upon 

honour  in  lieu  of  an  affidavit  or  a  declaration,  for  each 

person  making  same      .         .         .         .         .         .         .         .010 

18.  And  in  addition  thereto,  for  each  exhibit  therein  referred  to 

and  required  to  be  marked    .         .         .         .         .         .         .010 

Filing. 

19.  On  filing  a  special  case 10     0 

20.  If  on  appeal  from  an  inferior  Court  .         .         .         .         .         .     0  10     0 

21.  On  filing  an  affidavit,  writ  of  execution  with  return,  recog- 

nizances, and  every  other  proceeding  or  document  required 

to  be  filed 0     2     0 

( '<  rtificates. 

22.  On  a  certificate  of  appearance,  or  of  a  pleading,  affidavit,  or 

proceeding  having  been  entered,  filed,  or  taken,  or  of  the 
negative  thereof,  unless  otherwise  provided  .         .         .         .020 

23.  Or   if  a  certificate   of   proceedings  pursuant  to   Ord.    LXI. 

R.  24 0     5     0 

Searches  and  Inspections. 

24.  On  an  application  to  search  for  an  appearance  or  an  affidavit 

and  inspecting  same      .         .         .         .         .         .         .         .010 

25.  On  an  application  to  search  an  index  and  inspect  a  pleading, 

judgment,  order,  or  other  record,  unless  otherwise  expressly 
provided  for  by  any  Act  of  Parliament,  for  each  hour  or 
part  of  an  hour  occupied        .         .         .         .         .         .         .026 

26.  Not  exceeding  on  one  day 0  10     0 

Hearing. 

27.  On  entering  or  setting  down,  or  re-entering  or  re-setting  down, 

an  appeal  to  the  Court  of  Appeal,  or  a  cause,  matter,  or 
proceeding  required  to  be  entered  in  the  Crown  Paper,  but 
not  any  interlocutory  motion  or  application  arising  out  of  any 
cause,  matter,  or  proceeding  in  respect  of  which  such  fee 
shall  have  been  previously  pa  id  by  the  party  entering  .         .200 

28.  If  an  appeal  from  an  inferior  Court  to  the  High  Court      .         .10     0 


COURT  FEES. 
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Judgments  and  Orders, 

On  drawing  up  and  entering  judgments  and  orders  : —  £    s.    d. 

29.  If  an  order  made  in  Court  ordering  a  judgment  to  be  entered, 

or  an  order  in  the  nature  of  a  judgment,  or  on  the  hearing 
of  a  special  case,  unless  otherwise  directed    .... 

30.  If  on  an  appeal  from  an  inferior  Court      ..... 

31.  If  on  any  application  to  the  Court  of  Appeal     .... 

32.  If  an  order  of  course,  under  the  Act  6  &  7  Vict.  c.  73,  to  tax  a 

solicitor's  bill  of  costs  within  twelve  months  after  delivery, 
or  for  delivery  of  a  bill  of  costs  by  a  solicitor  whore  fee  No.  4 
(on  the  summons)  is  not  applicable        ..... 

33.  If  an  order  of  course  or  any  other  order  (x) 

34.  On  signing  a  note  or  memorandum  of  an  order  pursuant  to 

Ord.  LIL,  E.  14,  when  required  for  production,  where  no 

order  is  drawn  up  ........     0     3     0 


1 

0 

0 

0 

10 

0 

1 

0 

0 

0 

10 

0 

(i 

5 

0 

On  Proceedings  ln'fore  a  Master. 

35.  On  every  reference,  investigation,  or  inquiry,  including  exami- 
nation of  witnesses,  if  any,  for  every  hour  or  part  of  an 
hour  the  officer  is  ocrapied    ....... 


0  10     0 


Taxation  of  Costs. 

36.  On  taxing  a  bill  of  costs,  where  the  amount  allowed  does  not 

exceed  4/ 0     2     0 

37.  Where  the  amount  exceeds  4/.,   for   every  2/.   allowed  or  a 

fraction  thereof 0     10 

These  fees,  unless  otherwise  provided,  shall  be  taken  on 
signing  the  certificate,  or  on  the  allowance  of  the  bill  of  costs 
as  taxed  ;  but  the  fees  shall  be  due  and  payable,  if  no  certifi- 
cate or  allocatur  is  required,  on  the  amount  of  the  bill  as 
taxed,  or  on  the  amount  of  such  part  thereof  as  may  be 
taxed,  and  the  solicitor  or  party  suing  in  person  shall  in  such 
case  cause  the  proper  stamps  (the  amount  thereof  to  be  fixed 
by  the  officer)  to  be  impressed  on  or  affixed  to  the  bill  of  costs. 
The  taxing  officer  may  require  a  deposit  of  stamps  on 
account  of  fees  before  taxation,  not  exceeding  the  fees  on  the 
full  amount  of  the  costs  as  submitted  for  taxation,  and  the 
officer  or  his  clerk  on  taking  such  deposit  shall  make  a 
memorandum  thereof  on  the  bill  of  costs. 


Miscellaneous. 

38.  On  an  allowance  of  a  table  of  fees 

39.  On  a  fiat  of  a  judge 

40.  On  taking  a  recognizance  or  bail 

41.  On  a  commitment      ..... 

42.  On  signing  an  information 

43.  On  nominating  and  reducing  a  jury  pursuant  to  the  County 

Juries  Act,  1825,  and  the  Juries  Act,  1870    .         .         .         . 


1 

0 

0 

(1 

5 

(i 

0 

10 

0 

0 

5 

0 

0 

10 

0 

1     0     0 


We  concur  in  respect  of  the  above  fees. 


(Signed)  CHARLES  DALRYMPLE. 

W.  H.  Walrond. 
Two  of  the  Commissioners  of  Her  Majesty's  Treasury. 


(')  The  fee  on  an  order  made  on  the  hearing-  of  a  motion  is  now  1/. 
to  Court  Fees,  dated  November  30th,  1903. 


See  Order  as 
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ADDITIONAL  FOEMS  SUGGESTED  BY 
THE  AUTHORS. 

Writ  of  Mandamus. 

Writs  of  mandamus  being  so  various,  and  used  in  such  a  variety  of  cases, 
it  is  thought  desirable  to  add  to  the  prescribed  skeleton  form  No.  37,  ante, 
p.  518,  further  forms  to  show  the  manner  in  which  that  form  may  be  applied 
to  particular  cases ;  but  as  each  case  must  depend  upon  its  own  peculiar 
circumstances,  the  writ  should  be  prepared  with  great  particularity,  and 
should  therefore  be  drawn  and  settled  by  counsel,  a  charge  for  which  is 
always  allowed  on  taxation. 


No.  CCV. 

Mandamus  to  elect  Corporate  Officer. 

Edward  the  Seventh,  &c,  to  the  mayor,  aldermen,  and  burgesses  of  our 
borough  of  in  our  county  of  greeting  :  Whereas  our  said 

borough  of  is  one  of  the  boroughs  subject  to  the  provisions  of  the 

Municipal  Corporations  Act,  1882  (1),  within  which  said  borough,  according 

(')  The  recital  must  be  varied  according  to  the  circumstances.  If  subject  to  any  other 
Act  of  Parliament  or  charter,  it  must  be  so  stated  :  thus,  "  Whereas  our  said  borough  of 
has   been   incorporated   by   charier   dated   the  day   of  ,   one 

thousand,  §c,  granted  by  us  b;/  the  advice  of  our  privy  council,  and  by  such  charter  the 
provisions  of  an  Act  of  Parliament  passed  in  the  forty-sixth  year  of  the  reign  of  Her  late 
Majesty,  Queen  Victoria,  whose  short,  title  is  '  The  Municipal  Corporations  Art,  1SS2.'  " 
or 

Win iins  (//'/•  said  bonough  of  is  one  of  the  boroughs  named  in  Schedule  />'. 

annexed  to  an  Act  of  Parliament  passed  in  the  sixth  //<  ar  of  the  reign  of  JIis  late  Majesty, 
King  William  the  Fourth,  intituled  "  An  Act  to  provide  for  the  regulation  of  municipal 
corporations  in  "England  and  Wales.'^  And  whereas  by  an  Act  of  Parliament  passed  in 
the  forty -third  year  of  the  reign  of  Ser  late  Majesty,  Queen  Victoria,  whose  short  title 
is  the  Stratford-upon-Avon  "Borough  Act,  1879,  the  area  of  the  said  borough  was  extended, 
and  the  same  was  divided  into  thru  wards  therein  described  and  named  respectively  the 
Guild  Ward,tht  Market  Hull  Ward,  ami  the  Niw  Town  Ward.  And  whereas  according 
to  the  provisions  of  the  said  Stratford-upon-Avon  Borough  Act,  1879,  and  of  an  Act  of 
"Parliament  passed  in  the  forty-sixth  year  of  the  reign  of  Her  late  Majesty,  Queen 
Victoria,  whose  shi  rt  title  is  the  Municipal  Corporation*  Act,  1882,  the  council  oftht  said 
borough  ought  to  consist  of.  $c. 


POEMS  (UNAUTHORISED).  0*7 

to  the  provisions  of  the  said  Art  of  Parliament,  there  of  right  ought  to  be 
divers,  to  wit,  one  mayor,  aldermen,  councillors,  and 

auditors  of  the  said  borough,  to  be  elected  in  the  manner  in  the  said 
Act  specified.  And  whereas  we  have  been  given  to  understand  and  are 
informed  in  the  King's  Bench  Division  of  our  High  Court  of  Justice  before 
us  that  on  the  day  of  now  last  past,  the  of  the  said 

borough  vent  out  oi  oilier  in  pursuance  of  the  provisions  of  the  said  Act  of 
Parliament.  [TJu  recitals  must  oj  course  be  varied  as  the  case  may  be.~\  And 
that  no  due  election  of  any  persons  to  be  or  of  any  person  to  be  a 

of  the  said  borough  in  the  place  and  stead  of  the  said  who 

had  so  gone  out  of  office  as  aforesaid  or  of  any  of  them  was  had  or  held  on 
the  said  day  of  according  to  the  directions  of  the  said  Act  of 

Parliament,  nor  was  any  election  of  or  of  a  of  the  said 

borough  in  the  place  and  stead  of  such  who  had  so  gone  out  of 

office  or  of  any  of  them  had  or  holden  the  day  next  after  the  said 
day  of  nor  has  any  election  of  any  or  of  a  of  the  said 

borough,  in  the  place  and  stead  of  such  who  has  so  gone  out  of  office 

as  aforesaid  been  since  at  any  time  made.     Whereby  the  places  and  offices  of 

of  the  said  borough  since  the  said  day  of  have  been 

and  .-till  are  vacant,  to  the  manifest  hindrance  and  obstruction  of  the  public 
government  of  the  said  borough.  We  therefore,  being  willing  that  due  and 
speedy  justice  should  be  done  in  the  premises  as  it  is  reasonable,  do  command 
you,  the  said  mayor,  aldermen,  and  burgesses  of  the  said  borough  of 
and  every  of  you,  firmly  enjoining  you  that  you  and  every  of  you  having  a 
right  to  vote  at  or  to  do  any  other  act  necessary  to  be  done  in  order  to  the 
election  of  of  the  said  borough,  do  upon  the  day  of 

proceed  to  the  election  of  in  the  place  and  stead  of 

of  the  said  borough  who  have  so  gone  out  of  office  as  aforesaid,  according  to 
the  directions  of  the  said  Act  of  Parliament.  And  that  you  or  such  of  you  to 
whom  the  same  doth  of  right  belong,  do  administer  or  cause  to  be  adminis- 
tered to  the  several  persons  who  shall  be  so  elected  of  the  said 
borough,  the  declaration  in  that  behalf  directed  by  the  said  Municipal 
Corporations  Act.  1882,  to  be  made  and  subscribed.  And  that  you  admit  or 
cause  to  be  admitted  the  same  several  persons  respectively  into  the 
office  of  of  the  said  borough,  together  with  all  the  liberties,  privileges, 
and  franchises  to  the  said  places  and  offices  respectively  belonging  and 
appertaining.  And  that  you  and  every  of  you  do  every  act  necessary  to  be 
done  by  you  or  any  of  you  in  order  to  the  due  election  and  admission  of 

of  the  said  borough,  according  to  your  authority  in  that  behalf 
respectively,  or  that  you  show  us  cause  to  the  contrary  thereof,  lest  by  your 
default  the  same  complaint  should  be  repeated  to  us.  And  how  you  shall 
have  executed  this  our  writ  make  known  to  us  in  our  said  Court  at  the  Royal 
Courts  of  Justice,  London,  forthwith  then  returning  to  us  this  our  said  writ, 
and  this  you  are  not  to  omit. 

Witness,  Richard   Everard,   Baron   Alverstone,  at  the   Royal   Courts  of 
Justice,  London,  the  day  of  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and  seven. 

To  be  indorsed. 
By  order  of  Court  [_or  of  Mr.  Justice 
At  the  instance  of 
This  writ  was  issued  by,  &c. 


No.  CCVI. 

Mandamus  to  elect  a  County  Councillor. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  county  council  of 
the  county  of  S.,  and  to  A.  F.  M.  D.,  the  returning  officer  appointed  by 
the  said  council  for  the  election  of  councillors  for  the  said  county,  greeting": 
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Whereas  by  Bub-s.  I  of  s.  -  of  the  Local  Government  Ait,  1888,  the 
council  of  a  county  and  the  members  thereof  shall  be  constituted  and  elected 
and  conducl  their  proceedings  in  like  manner  and  bo  in  like  position  in  all 
respects  as  the  council  of  a  borough  divided  into  wards,  Bubjecl  inter  <ilia  to  the 
following  pirn  isions,  namely,  thai  the  divisions  of  the  county,  for  the  purpose 
of  the  election  of  county  councillors,  shall  lie  called  electoral  divisions  and 
not  wards,  ami  one  county  councillor  only  shall  be  elected  for  each  electoral 
division.  \nd  whereas  by  s.  76  of  the  said  Act  it  is  enacted  that  for  the 
purposes  of  the  provisions  of  the  said  Act  with  respect  to  county  councils  and 
to  the  members  of  such  councils  and  otherwise,  for  the  purpose  of  carrying 
the  Baid  Art  into  effect,  Pari  '■'>  of  the  Municipal  Corporations  Act,  1882, 
shall  inter  alia,  so  tar  as  the  same  is  unrepealed  and  inconsistent  with  the 
provisions  of  the  Local  Government  Act,  Inns,  apply  as  if  it  was  therein 
re-enacted  in  such  terms  and  with  such  modifications  as  are  necessary  to 
make  it  applicable  to  the  said  councils  and  their  members.  And  whereas  by 
s.  70  of  the  Municipal  Corporations  Act,  1882,  which  is  in  Part  3  of  such 
Act,  it  is  enacted  that  if  a  municipal  election  is  not  held  on  the  appointed 
day,  or  on  the  day  next  after  that  day,  the  High  Court  may,  on  motion, 
grant  a  mandamus  for  the  election  to  be  held  on  a  day  appointed  by  the 
Court,  and  that  thereupon  public  notice  of  the  election  shall,  by  such  person 
as  the  Court  directs,  be  fixed  on  the  town  hall,  and  shall  be  kept  so  fixed  for 
at  hast  mx  days  before  the  day  appointed  for  the  election,  and  that  in  all 
other  respects  the  election  shall  be  conducted  as  directed  by  the  Municipal 
Corporations  Act,  1882,  respecting  ordinary  elections.  And  whereas  by 
s.  232  of  the  said  last-mentioned  Act  it  is  enacted  that  any  notice  required 
by  such  Act  to  be  fixed  on  the  town  hall  shall  be  fixed,  if  there  is  no  town 
hall,  in  some  conspicuous  place  in  the  borough  or  ward  to  which  the  notice 
relates.  And  whereas  we  have  been  given  to  understand,  and  are  informed 
in  the  King's  Bench  Division  of  the  High  Court  of  Justice,  that  the  eighth 
day  of  March,  one  thousand  eight  hundred  and  ninety-two,  was  the  day 
appointed  by  the  County  Councils  Election  Act,  1891,  as  the  day  of  election 
of  county  councillors  for  the  county  of  S.,  and  that  no  election  of  a  county 
councillor  for  the  Ward,  Electoral  Division  of  the  said 

county,  was  held  on  the  said  day,  nor  on  the  day  next  after  that  day,  and  that 
no  election  of  a  county  councillor  for  the  said  division  has  since  been  held, 
and  that  a  vacancy  exists  in  the  said  county  council  in  respect  of  the  said 
division.  Whereupon  we,  being  willing  that  due  and  speedy  justice  should 
be  done  in  the  premises  as  it  is  reasonable,  do  command  you,  the  said  county 
council  and  A.  E.  M.  D.,  and  every  one  of  you,  firmly  enjoining  you  that 
you,  on  the  day  of  instant,  proceed  to  the  election  of 

a  councillor  for  the  Ward,  Electoral  Division  of  the  said 

county,  pursuant  to  the  statutes  in  such  case  made  and  provided,  and  we 
further  command  you,  the  said  A.  F.  M.  D.,  firmly  enjoining  you  that  you 
do  fix,  or  cause  to  be  fixed,  on  the  overseer's  office  at  in  the  said 

county,  and  keep  so  fixed  for  at  least  six  days  before  the  said  day 

of  ,  one  thousand,  &c,  public  notice  of  the  said  election  and  of  the 

day  and  time  when  the  same  is  to  be  held,  or  that  you  show  us  cause  to  the 
contrary  thereof  [proceed  as  in  No.  CCV.~\. 


No.  CCVII. 

Mandamus  to  Chairman  of  Parish  Council  to  hold  a  Poll. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  E.  D.,  chairman  of  the 
parish  council  of  F.,  in  the  county  of  S.,  of  in  the  said  parish  of 

1\,   in   the  said  county  of  S.,  farmer:  Whereas  by  s.   '6,  sub-s.  5,  of  the 
Local   Government  Act,    185)4,    it   is   enacted   that  the  parish   councillors 
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for  a  rural  parish  shall  be  elected  by  the  parochial  electors  of  that  parish. 
And  it  is  further  enacted  by  sub-s.  G  of  the  said  section  that  the  election 
of  parish  councillors  shall  bo  conducted  according  to  rules  framed  under 
the  said  Act  for  that  purpose  by  the  Local  Government  Board.  And 
whereas  it  is  enacted  by  E.  7  of  Part  1  of  the  First  Schedule  to  the  said 
Act  that  a  poll  may  be  demanded  by  the  parochial  electors  present  at  a 
parish  meeting,  not  being  less  than  five  in  number  or  one  third  of  those 
present,  whichever  number  is  least.  And  whereas  the  Local  Government 
Board,  in  pursuance  of  the  powers  given  to  them  in  that  behalf,  have  made 
certain  rules  which  are  contained  in  the  Parish  Councillors'  Election  Order, 
1901,  and  have  directed  that  such  rules  shall  apply  to,  and  shall  be  observed 
in  connection  with,  any  ordinary  election  of  parish  councillors  in  each  parish 
in  England  and  Wales  for  the  time  being  entitled  to  have  a  parish  council. 
And  whereas  by  B.  15  of  the  said  Order  it  is  ordered  that  where  a  poll  is 
demanded  by  parochial  electors  present  at  a  parish  meeting,  not  being  less 
than  five  in  number  or  one-third  of  those  present,  whichever  number  is  least, 
the  chairman  of  the  parish  meeting  shall  direct  a  poll  to  be  taken  unless  the 
demand  for  a  poll  is  withdrawn.  And  whereas  by  B.  16,  paragraph  2,  it  is 
ordered  that  if  a  poll  was  demanded  and  directed  to  be  taken,  and  the  demand 
was  not  withdrawn,  the  chairman  of  the  parish  meeting  shall  cause  to  be 
delivered  at  the  office  of  the  returning  officer  a  statement  in  writing  under 
his  hand  of  the  names  of  the  candidates  in  resjiect  of  whom  the  poll  has  to 
be  taken,  with  the  first,  valid  nomination  paper  of  each  such  candidate 
annexed  thereto,  and  that  the  said  chairman  shall  at  the  same  time  forward 
to  the  returning  officer  the  other  nomination  papers,  and  inform  him  of  the 
names  of  any  of  the  candidates  whose  nominations  he  decided  to  be  invalid 
or  whose  candidature  was  withdrawn  at  the  meeting.  And  whereas  by 
B.  26  of  the  said  Order  the  returning  officer  is  required  to  give  public 
notice  of  a  poll  in  the  manner  prescribed  by  B.  41  of  the  said  Order,  and 
whereas  we  have  been  given  to  understand,  and  are  informed  in  the  King's 
Bench  Division  of  our  High  Court  of  Justice  before  us,  that  at  a  parish 
meeting  for  the  parish  of  E.,  in  the  county  of  S.,  you,  the  said  E.  D., 
acting  as  chairman  of  such  meeting,  did  receive  a  lawful  demand  for  a  poll 
in  the  election  of  parish  councillors  for  the  said  parish,  made  by  eight 
parochial  electors,  and  you,  the  said  E.  L>.,  were  then  and  there  required  by 
J.  W.,  of  F.,  gentleman,  and  by  seven  other  electors  to  direct  a  poll  to 
be  held,  which  said  demand  was  not  withdrawn,  but  that  you,  the  said  E.  D., 
well  knowing  the  premises,  but  not  regarding  your  duty  in  that  behalf,  then 
and  there  wholly  neglected  and  refused  to  direct  that  a  poll  should  be  taken, 
nor  have  you  or  any  of  you,  at  any  time  since  the  making  of  such  lawful 
demand,  directed  a  poll  to  be  taken  for  the  election  of  parish  councillors  of 
the  said  parish  of  F.,  in  contempt  of  us  and  to  the  great  damage  and 
grievance  of  J.  W.,  of  F.,  aforesaid,  as  wc  have  been  informed  from  their 
complaint  made  to  us.  Whereupon  we,  being  willing  that  due  and  speedy 
justice  should  be  done  in  the  premises  as  it  is  reasonable,  do  command 
you,  the  said  E.  D.,  firmly  enjoining  you  that  you,  the  said  E.  D.,  do 
forthwith  direct  a  poll  to  be  taken  for  the  election  of  parish  councillors  for 
the  said  parish  of  F.,  and  do  make  the  necessary  certificate  of  the  names 
of  the  candidates  nominated  at  the  parish  meeting  held  on  the  4th  day  of 
March  instant,  and  do  deliver  the  same  to  the  returning  officer  as  required 
by  B.  16  of  the  Parish  Councdlors'  Election  Order,  1901,  or  that  you  show 
us  cause  to  the  contrary  thereof  [proceed  as  in  No.  CCV,~\. 


No.  CCVIII. 

Notice  to  be  subjoined  to  Order  for  Mandamus  to  elect. 

Notice  is  hereby  given,  that  in  obedience  to  the  above  written  order  of  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  and  of  the 
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writ  of  mandamus  fch<  rein  mentioned,  a  meeting  oi  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  in  the  county  of  will  be  held  at 

the  |  shir*  hall  or  guildhall  or  town  hall,  as  the  ca  i  may  b<    in  the  said  borough 
mi  the  day  of  at  of  the  clock  in  the 

noon,  for  the  purpose  of  electing  and  admitting  [as  the  case  may  fee]  of  a 
of  the  said  borough,  as  by  the  said  order  and  writ  of  mandamus  it  is 
commanded.     And  all  persons  whom  it  may  concern  arc  hereby  required  to 
attend  at  the  time  and  place  aforesaid  accordingly. 

Dated  tlii-  day  of  190     . 

['/'a  be  signed  by  the  person  named  in  th  order  to  givt  tht  notict . 

NOTE.-  -Th  order  of  Court  for  th  mandamus  and  th  notice  thereto  subjoined 
must,  by  such  person  as  the  Court  directs,  be  fixed  on  the  town  hall,  and  be  kept  so 
fixed  for  at  least  six  days  beft  n  the  day  apj  oint  d  for  the  election  (45  <£46  Vict. 
c.  50,  S8.  70,  230,  and  232).  //  is  also  advisible  that  the  mayor  and  aldermen 
be  served  with  the  writ  by  delivering  a  copy  to  each  alderman,  or  leaving  the 
mine  at  his  rrxitienrr,  and  afterwards  delivering  tht  original  writ  to  the  mayor. 
If  is  not  necessary  to  servi  th  other  members  of  the  corporation,  nor  is  it  indis- 
pensable to  serve  the  n/ilt  run  n  ;  luniuse  tin  statute  provides  that  the  notict  to  be 
given  to  the  corporation  shall  be  by  affixing  such  notice  as  above.  And  the  Court 
have  holden  that  th  personal  service  of  process  required  in  other  cases  is  super- 
seded by  the  particular  provisions  of  the  statute.  (E.  v.  Edyvean,  3  Term 
Reports,  351.)  Also  that  proof  of  the  notice  h  ing  given,  as  the  statutt  requires, 
is  at  lead  prima  facie  proof  that  it  came  to  th  Jcnoiuledgt  ofth    corporators. 


No.  COIN. 

Mandamus  to  administer  Declaration. 

(On  Election  under  Municipal  Corporation  Acts.) 

Edward  the  Seventh,  &c,  to  the  councillors  of  the  borough  of  in 

our  county  of  and  the  town  clerk  of  the  said  borough  and  to  every  of 

them,  greeting  :  Whereas  the  said  borough  of  is  one  of  the  boroughs 

[efce,  here  proceed  with  the  recital  of  the  statute  or  charter  as  in  No.  CCY.,  ante, 
p.  586],  and  within  which  said  borough,  according  to  the  provisions  of  the 
said  Act  of  Parliament,  there  of  right  ought  to  be  divers,  to  wit,  one  mayor. 
aldermen,    and  councillors,    of   the   said   borough,    to    be 

respectively  elected  on  the  days  and  times  in  the  said   A< ;   mentioned.     And 
whereas  we  have  been  given  to  understand,  and  are  informed,  in  the  King's 
Bench  Division  of  our  High  Court  of  Justice  before  us,  that  on  the 
day  of  an  election  of  a  mayor  for  the  said  borough,  to  supply  the 

place  of  the  mayor  of  the  said  borough,  who 'then  and  there  went  out  of  office, 
pursuant  to  the  directions  of  the  said  Act  of  Parliament,  was  in  due  manner 
had  and  held,  according  to  the  provisions  of  the  said  Act.  At  which  said 
election,  one  being  then  and  there  duly  qualified  to  bo  mayor  of  the 

said  borough,  was  duly  elected  mayor  of  the  said  borough,  to  supply  the 
place  of  the  mayor  of  tic  said  borough  who  had  so  gone  out  of  office  as  afore- 
said. And  whereas  it  thereupon  became  the  duty  of  you,  the  said  councillors 
of  the  said  borough,  or  of  you  the  town  clerk  of  the  said  borough,  to 
administer  to  the  said  the  declaration  by  the  said  Act  in  that    behalf 

directed  to  be  made  and  subscribed,  in  order  that  ho  might  be  capable  to  act 
as  mayor  of  the  said  borough,  and  to  have  use  and  enjoy  all  the  liberties, 
privileges,  and  franchises,  to  the  office  of  mayor  of  the  said  borough,  belong- 
ing and  appertaining.     And  whereas  the  said  immediately  alter  his 
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said  election  to  be  mayor  of  the  said  borough,  did  require  you,  the  councillors 
of  the  said  borough,  or  some  two  of  you,  and  also  you  the  town  clerk  of  the 
said  borough,  to  administer  to  him,  the  said  the  said  declaration. 

And  has  oftentimes,  since  his  said  election,  required  you,  the  councillors  of 
the  said  borough,  or  some  two  of  you,  and  you  the  said  town  clerk  of  the 
said   borough,   to  administer  to  him,  the  said  such  declaration  as 

aforesaid.  But  that  you,  and  every  of  you,  then  and  there  wholly  neglected 
and  refused,  and  ever  since  have  neglected  and  refused,  to  administer  to  the 
said  such  declaration  as  aforesaid,  to  the  great  damage  and  grievance 

of  the  said  and  to  the  great  hindrance  and  obstruction  of  the  rule 

and  government  of  the  said  borough,  as  we  have  been  informed,  from  his 
complaint  made  to  us.  We,  therefore,  being  willing  that  duo  and  speedy 
justice  should  be  done  in  the  premises,  as  it  is  reasonable,  do  command  you, 
the  councillors  of  the  said  borough  of  and  every  of  you,  or  you  the 

town  clerk  of  the  said  borough,  firmly  enjoining  you,  that  immediately  after 
the  receipt  of  this  our  writ,  you,  the  said  councillors,  or  some  of  you,  or  you 
the  said  town  clerk,  do  administer  to  the  said  the  declaration  by  the 

said  Act  directed  to  be  made  and  subscribed,  in  order  to  render  him  capable 
to  act  as  mayor  of  the  said  borough,  and  to  have  use  and  enjoy  all  the 
liberties,  privileges,  and  franchises,  to  the  office  of  mayor  of  the  said  borough, 
belonging  and  appertaining,  and  that  you,  and  every  of  you,  do  every  act 
necessary  to  be  done  by  you,  or  either  of  you,  in  order  to  the  due  adminis- 
tering of  the  said  declaration  to  the  said  or  that  you  show  us  cause 
to  the  contrary  tkei*eof  [proceed  as  in  No.  COV.,  ante,  p.  586]. 


No.  COX. 

Mandamus  to  Justices  to  hear  an  Appeal. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  To  the  keepers  of  our 
peace,  and  our  justices  assigned  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanours,  committed  within  our  county  of 
and  to  every  of  them,  greeting  :  Whereas  we  have  been  given  to  understand 
and  are  informed  in  the  King's  Bench  Division  of  our  High  Court  of  Justice 
before  us,  that  at  the  general  quarter  sessions  of  the  peace  holden  at 
in  and  for  the  said  county  of  on  the  day  of  an  appeal 

theretofore  entered  by  and  on  behalf  of  the  churchwardens  and  overseers  of 
the  poor  of  the  parish  of  in  the  county  of  against  an  order 

under  the  hands  and  seals  of  two  of  you,  the  said  keepers  of  our  peace  and 
justices,  for  the  removal  of  from  the  parish  of  in  the  said 

county  of  to  the  said  parish  of  came  on  to  be  heard.     And 

you  the  said  keepers  of  our  peace  and  justices,  by  and  before  whom  such 
sessions  was  holden,  were  then  and  there  required,  by  and  on  behalf  of  the 
churchwardens  and  overseers  of  the  poor  of  the  said  parish  of  to  hear 

and  determine  the  merits  of  the  said  appeal,  but  that  you  the  said  last 
mentioned  keepers  of  our  peace  and  justices  well  knowing  the  premises,  but 
not  regarding  your  duty  in  that  behalf,  then  and  there  wholly  neglected  and 
refused  to  hear  and  determine  the  said  appeal,  and  dismissed  the  same 
without  hearing  and  determining  the  merits  thereof,  nor  have  \  ou  or  any  of 
you  at  any  time  since  heard  and  determined  the  same,  in  contempt  of  us, 
and  to  the  great  damage  and  grievance  of  the  inhabitants  of  the  said  parish 
of  as  we    have   been   informed  from   their  complaint   made   to   us. 

Whereupon,  we  being  willing  that  due  and  speedy  justice  should  be  done  in 
the  premises  as  it  is  reasonable,  do  command  you  the  said  keepers  of  our 
peace  and  justices,  in  and  for  our  said  county  of  and  every  of  you, 
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firmly  enjoining  you  that  you  entor  or  cause  to  be  entered,  continuances 
upon  the  said  appeal  from  Bession  to  session,  to  the  now  next  genera]  quarter 

sessions  of  our  peace,  to  be  held  in  and  for  our  said  county  of  ;  and 

that  at  such  nexl  general  quarter  sessions  of  the  peace,  you  do  proceed  to 
hear  and  determine  the  merits  of  the  said  appeal,  or  thai  you  show  us  cause 
to  the  contrary  thereof  [proorrf  as  in  No.  CCV.,  ante,  p,  586]. 


No.  CCXI. 
Notice  ok  Appeal  in  pursuance  of  Mandamus. 

To  the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  in 

the  county  of 

Whereas  the  King's  Bench  Division  of  His  Majesty's  High  Court  of 
Justice  has  granted  a  writ  of  mandamus,  directed  to  the  keepers  of  the 
peace  and  justices  in  and  for  the  county  of  commanding  them  to 

enter  continuances  and  hear  the  merits  of  an  appeal  between  the  church- 
wardens and  overseers  of  the  poor  of  the  parish  of  appellants,  and 
the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  respon- 
dents, touching  the  settlement  of  .  Now  take  notice  that  by  virtue 
of  the  said  writ,  the  said  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  will  proceed  at  the  now  next  general  quarter  sessions  of  the 
peace  to  be  held  at  in  and  for  the  said  county,  on  the 
day  of  upon  their  said  appeal  heretofore  entered,  as  in  the  said  writ 
of  mandamus  is  mentioned.  And  that  the  merits  of  the  said  appeal  will  be 
then  heai'd  and  determined  by  the  said  justices  or  some  of  them,  in  pur- 
suance of  the  said  writ. 

Dated  this  day  of  190     . 

Yours,  &c. 

[Solicitors  for  the  churchwardens  and  overseers  of  the  poor  of  the  said 
parish  of  .] 


No.  CCX1I. 

Mandamus  to  Licensing  Justices  to  hear  Application. 

Edward  the  Seventh,  &c,  to  the  mayor  (W.  J.),  W.  G.,  W.  D.,  E.,  and 
E.  J.  G.,  and  others  their  fellows,  the  licensing  justices  in  and  for  our 
borough  of  in  our  county  of  and  to  every  of  them,  greeting  : 

Whereas  by  an  Act  of  Parliament  passed  in  the  ninth  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  chapter  61,  it  is  required  that 
there  shall  be  annually  holden  a  special  session  of  the  justices  of  the  peace  of 
the  said  borough  of  ,  to   be   called  the   general   annual  licensing 

meeting,  for  the  purposes  and  at  the  time  therein  mentioned,  and  that  the 
justices  acting  at  such  general  annual  licensing  meeting  shall  continue  such 
meeting  by  adjournment  to  such  day  or  days  as  such  justices  may  deem 
most  convenient  and  sufficient  for  the  purposes  therein  mentioned:  And 
whereas  by  the  said  Act,  and  the  Licensing  Acts,  1872  and  1874,  you  the 
said  justices  at  the  general  annual  licensing  meeting  for  the  said  borough  or 
at  some  adjournment  thereof  held  in  pursuance  of  the  aforesaid  statute  of 
King  George  the  Fourth  are  required  to  hear  and  determine  applications  for 
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the  grant  or  renewal  oi'  licences  to  persons  keeping  or  about  to  keep  inns, 
alehouses,  and  victualling  houses  to  sell  cxciseable  liquors  by  retail  to  be 
drunk  or  consumed  on  the  premises  specified  in  such  licences  :  And  whereas 
we  have  been  given  to  understand  and  are  informed  in  the  King's  Bench 
Division  of  our  High  Court  of  Justice  before  us  upon  the  complaint  of  one 
J.  B.  of  ,  licensed  victualler,  that  he,  a  person  claiming  to  be 

entitled  under  and  by  virtue  of  the  said  Acts  to  have  granted  to  him  a 
renewal  of  the  licence  which  had  been  granted  in  the  previous  year  in  respect 
of  the  said  premises  without  the  insertion  of  the  condition  rendering  the 
same  a  six-days'  licence  or  in  the  alternative  a  new  seven-day  licence,  autho- 
rising him  to  sell  all  intoxicating  liquors  by  retail  to  be  drunk  or  consumed 
on  his  said  premises  situate  at  ,  of  which  said  premises  the  said  J.  B. 

was  the  owner  and  occupier,  did  apply  at  the  general  annual  licensing 
meeting   for  the  said  borough,   held   on  the  day  of  ,   one 

thousand  nine  hundred  and  seven,  to  such  of  you  the  said  justices  as 
were  then  and  there  assembled  to  hear  an  application  by  him  for  the 
renewal  or  grant  of  such  licence  as  aforesaid  in  respect  of  the  said  pre- 
mises in  aforesaid,  and  to  determine  the  said  application  according 
to  law,  but  that  you  the  said  licensing  justices  in  and  for  the  said  borough 
of  in  the  said  county,  well  knowing  the  premises  but  not  regarding 
your  duty  in  that  behalf  then  and  there  wholly  neglected  and  refused  to 
hear  and  determine  the  said  application  according  to  law,  nor  have  you  or 
any  of  you  at  any  time  since  the  said  day  of  ,  one 
thousand  nine  hundred  and  seven,  heard  and  determined  the  same,  to  the 
great  damage  and  grievance  of  the  said  J.  B.  as  we  have  been  informed  by 
his  complaint  made  us  :  Whereupon  we  being  willing  that  due  and  speedy 
justice  should  be  done  in  the  premises  as  it  is  reasonable  do  command  you 
the  said  licensing  justices  in  and  for  the  said  borough  of  in  the  said 
county  and  every  of  you  firmly  enjoining  you  that  you  do  hold  witbin  a 
reasonable  time  an  adjournment  of  tbe  general  annual  licensing  meeting 
holden  in  and  for  the  said  borough  on  the  day  of  last, 
and  do  issue  your  precept  to  the  high  constable  or  other  proper  officer  to 
cause  a  notice  to  be  given  of  the  time  and  place  for  holding  such  adjournment 
pursuant  to  the  statutes  in  that  behalf  and  at  such  adjournment  to  proceed 
to  hear  and  determine  according  to  law  and  pursuant  to  the  statutes  in  that 
behalf  the  matter  of  an  application  by  the  said  J.  B.  for  the  renewal  or  grant 
of  a  licence  to  sell  all  intoxicating  liquors  by  retail  to  be  drunk  or  consumed 
on  his  said  premises  situate  at  ,  in  the  said  borough,  without  the 
insertion  in  such  licence  of  any  condition  or  that  you  show  us  cause  to  the 
contrary  thereof  lest  by  your  default,  &c, 

[Continue  as  in  No.  GOV.,  ante,  p.  586.] 


No.  CCXIII. 

Mandamus  to  Licensing  Confirming  Authority. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  Sir  H.  M.  J.,  baronet, 
and  other  his  fellows  forming  the  county  licensing  committee  and  con- 
stituting the  confirming  authority  of  the  quarter  sessions  of  our  county  of  M. 
and  to  every  of  them,  greeting  :  Whereas  by  an  Act  of  Parliament  passed  in 
the  ninth  year  of  the  reign  of  His  late  Majesty  King  George  the  Fourth, 
chapter  61,  it  is  required  that  there  shall  be  annually  holden  in  every 
division  of  our  said  county  of  M.  a  special  session  of  the  justices  of  the  peace 
of  our  said  county,  to  be  called  the  general  annual  Ucensing  meeting,  for  the 
purpose  of  granting  licences  to  persons  keeping  or  being  about  to  keep  inns, 
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alehouses,  and  victualling  bouses,  to  sell  exciseable  liquors  by  retail  to  be 
drunk  or  consumed  on  tbe  premises  specified  in  sucb  Licences.  And  whereas 
by  the  Licensing  Act.  1872,  the  justices  of  our  said  county  arc  required 
annually  to  appoint  a  comity  Licensing  committee,  and  a  granl  of  a  new 
licence  in  our  said  county  under  the  provisions  of  the  hereinbefore  first 
mentioned  Act  of  Parliament  is  no1  valid  unless  it  is  confirmed  by  the  said 
county  licensing  committee.  And  whereas  by  the  Licensing  Act,  1874,  the 
said  justices  arc  empowered  to  make  a1  the  said  annual  licensing  meeting  a 
provisional  grant  of  a  Licence  in  respecl  of  premises  aboul  to  be  constructed 
for  the  purpose  of  being  used  as  a  house  for  the  sale  of  intoxicating  Liquors, 
and  the  said  county  Licensing  committee  are  empowered  to  confirm  every 
such  provisional  granl  of  a  licence  so  made.  And  whereas  by  the  Licensing 
Act,  1904,  the  power  of  the  said  county  licensing-  committee  for  our  said 
county  to  confirm  new  licences  is  transferred  to  the  quarter  sessions  of  our 
said  county,  and  pursuant  to  the  provisions  of  tbe  same  Act  you  the  said 
Sir  II.  M.  J.  and  other  justices  as  aforesaid  have  been  appointed  to  bo  and  are 
now  the  county  licensing-  committee  of  our  said  county,  and  have  the  power 
of  confirming  the  grant  of  every  new  licence  that  maybe  made  in  our  said 
county  under  the  provisions  of  any  or  either  of  the  before  mentioned  Acts. 
And  whereas  the  general  annual  licensing  meeting  for  the  division  of  B.  in 
our  said  county  was  held  at  B.  in  the  said  county  on  the  day  of  , 

190  ,  and  thereat  a  majority  of  the  justices  then  assembled  and  acting  at 
the  said  meeting  granted  unto  J.  J.  of  the  C.  and  H.  beerhouse  at  B. 
aforesaid,  beerhouse  keeper,  a  provisional  licence  authorising  him  to  apply 
for  and  hold  any  of  the  excise  licences  that  may  be  held  by  a  publican  at  a 
house  about  to  be  constructed  for  the  purpose  of  being  used  as  a  house  for 
the  sale  of  intoxicating  liquor  to  be  consumed  on  or  off  the  premises  a1  C, 
near  Y.,  in  our  said  county  of  M.,  and  to  be  known  by  the  sign  of  the 
P.  Hotel,  when  the  said  house  shall  have  been  completed.  And  whereas  we 
have  been  given  to  understand  and  are  informed  by  the  King's  Bench 
Division  of  our  High  Court  of  Justice  upon  the  complaint  of  the  said  J.  J . 
that  the  said  J.  J.  on  the  day  of  ,  190  ,  applied  to  such  of 

you  the  said  county  licensing  committee  constituting  the  said  confirming 
authority  for  our  said  count v  of  M.  as  were  then  assembled  at  a  meeting  of 
the  said  committee  held  at  U.  in  the  said  county  to  confirm  the  said  grant  of 
the  said  provisional  licence  in  respect  of  the  said  house  and  to  determine  the 
said  application  according  to  law,  but  that  you  the  said  licensing  committee 
constituting  the  said  confirming  authority  well  knowing  the  premises  but  not 
regarding  your  duty  in  that  behalf  did  nol  hear  and  determine  the  said 
application  according  to  law,  nor  have  you  or  any  of  you  at  any  time  since 
thesaid  dayof  .  l'.»o  ,  heard  and  determined  the  same  according 

to  law  to  the  great  damage  and  grievance  of  the  said  .1.  J.  as  we  have  been 
informed  by  his  complaint  made  us.  Whereupon  we,  being  willing  that  due 
and  speedy  justice  shall  be  done  in  the  premises  as  it  is  reasonable,  do 
command  you  the  said  county  licensing  committee  constituting  the  con- 
firming authority  of  the  quarter  sessions  for  our  said  county  of  M.  and  every 
of  you  firmly  enjoining  you  that  you  do  hold  within  a  reasonable  time  an 
adjournment  of  thesaid  meeting  holden  by  you  on  the  said  dayof 

,190  ,  and  do  cause  reasonable  notice  to  be  given  to  the  said  J.  J. 
of  the  time  and  place  for  holding  such  adjournment,  and  at  such  adjournment 
to  proceed  to  hear  and  determine  according  to  law  and  pursuant  to  tin- 
statutes  in  that  behalf  the  matter  of  an  application  by  the  said  J.  J.  for  the 
confirmation  of  the  said  grant  of  a  provisional  li<  i  ace  to  apply  for  and  hold 
any  of  the  excise  licences  that  may  bo  held  by  a  publican  tor  the  sale  of 
intoxicating  liquor  to  be  consumed  on  or  off  the  premises  at  the  house  about 
to  be  constructed  at  C.  near  Y.  in  our  said  county  of  M.,  and  to  be  known 
by  the  sign  of  the  P.  Hotel  when  the  said  house  shall  have  been  completed, 
or  that  you  show  us  cause  to  the  contrary  thereof. 

|  Proceed  as  in  No.  CCV.,  ante.] 
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Xo.  CCXIV. 

Mandamus  to  a  Railway  Company  to  Summon  a  Jury  to  Assess 

(  Compensation. 

Edward  the  Seventh,  by  the  grace  of  God,  &c,  to  the  M.  Railway 
Company,  greeting :  Whereas  by  virtue  of  the  M.  Railway  Act,  18(30,  with 
which  with  certain  exceptions  are  incorporated  the  ( 'ompanies  Clauses  Con- 
solidation Act,  1845,  the  Lands  Clauses  Consolidation  Act,  1845,  the  Railway 
( Houses  Consolidation  Act,  1845,  and  the  Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  the  M.  Railway  Amendment  Act,  1867,  and  the  M.  Railway  Act, 
1870,  the  M.  Company  have  powers  to  make  and  have  made  a  certain  railway 
pier,  dock  and  works  connected  therewith:  And  whereas  it  thereby  became 
their  duly  to  make  compensation  in  respect  of  any  lands  or  of  any  interest 
therein  which  should  have  been  taken  for  or  injuriously  affected  by  the 
execution  of  the  works  of  the  said  company :  And  whereas  we  have  been 
given  to  understand  in  the  King's  Bench  Division  of  our  High  Court  of 
Justice  before  us  that  D.  C.  is  possessed  of  and  has  an  interest  in  certain 
houses  and  land  which  have  been  injuriously  affected  by  the  execution  of 
the  works  of  the  said  company:  And  whereas  notice  has  been  given  by  the 
said  C.  D.  to  the  said  company  claiming  compensation  for  the  said  injury, 
which  notice  is  in  the  words  and  figures  following  \liere  set  out  the  notice]  : 
And  whereas  you  the  said  M.  Railway,  well  knowing  the  premises  but 
not  regarding  your  duty  in  that  behalf,  then  and  there  wholly  neglectei 
and  refused  and  have  not  paid  the  said  compensation  nor  any  part  thereof 
nor  summoned  a  jury  nor  done  any  other  act  for  the  purpose  of  assessing 
the  compensation  to  be  paid  to  the  said  * '.  D.  for  the  injuries  affecting  his 
interest  in  the  houses  and  land  at  M.  as  aforesaid,  nor  have  you  at  any 
time  since  done  so,  in  contempt  of  us  and  to  the  great  damage  and 
grievance  of  the  said  C.  D.,  as  we  have  been  informed  from  his  complaint 
made  to  us.  Whereupon  we  being  willing  that  due  and  speedy  justice 
should  be  done  in  the  premises  as  it  is  reasonable  do  command  you  the 
said  M.  Railway  Company  firmly  enjoining  you  that  you  do  issue  your 
warrant  or  precept  to  the  sheriff  of  P.  to  summon  a  special  jury  to 
assess  the  amount  of  compensation  to  be  paid  by  you  to  the  said  C.  D. 
in  respect  of  his  interest  in  the  said  houses  and  land  at  M.  aforesaid, 
having  been  injuriously  affected  by  reason  of  the  execution  of  your  works, 
or  that  you  show  us  cause  to  the  contrary  thereof. 

[Continue  as  in  No.  COV.,  ante,  p.  586.] 


No.  ( 'CXV. 

Mandamus  to  a  Railway  Company  to  take  up  an  Awakd. 

Edward  the  Seventh,  &c,  to  the  Railway  Company,  greeting: 

Whereas  by  a  certain  Act  of  Parliament  made  and  passed  in  the  35th  and 
36th  years  of  our  reign,  intituled  An  Act  to  confer  further  powers  on  the 
Railway,  you  the  said  railway  company  were  amongst  other  things 
authorised  and  empowered  to  make  a  certain  railway  in  the  parish  of  M., 
commencing  by  a  j  unction  with  the  up  lines  of  the  railway  near  the  south 
end  of  the  bridge,  carrying  the  main  lines  of  the  Railway  over  the 

S.  S.  road  and  to  connect  by  a  junction  with  the  Railway  near  the 

bridge  carrying  the  highway  over  the  Railway,  and  whereas  by  the 
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2nd  section  of  the  said  Act  it  was  amongsl  other  things  enacted  that  the 
Lands  Glauses  Consolidation  Acts,  1845,  I860,  and  1869,  and  the  Railway 
Clauses  Consolidation  Act,  Is  i">.  were  [except  where  expressly  varied  by 
that  Act),  incorporated  with  and  formed  part  of  thai  Act:  And  whereas  in 
the  execution  of  the  said  works  by  the  said  Act  authorised  and  previous  to 
the  day  n|'  in  the  year  of  our  Lord  ,  you  the  said 

company  entered  upon  and  f<  ok  certain  Lands  and  premises  then  in  the  occu- 
pation  of  one  J.  B.  and  one  II.. I. a-  hereinafter  mentioned:  And  whereas 
afterwards  and  on  the  said  day  of  aforesaid,  the  said  J.  B., 

under  the  name  <>r  style  of  J.  B.  &  Co.,  and  the  said  II.  .1.,  did  by  an  instru- 
ment in  writing  under  their  respect  i\e  ha  nils  directed  to  and  served  upon 
you  the  said  company,  gave  you  the  said  company  notice  in  the  words  and 
figure.-  following  [hert  inm  rf  thr  /,<<//,-,<]  :  And  whereas  afterwards  and  on  the 
day  of  in  the  year  of  our  Lord  ,  you  the  said 

company  did  by  an  instrument  in  writing  under  the  hand  of  A.  F.,  your 
secretary,  duly  delivered  to  him,  nominate  and  appoint  one  G.  P.  to  he  an 
arbitrator  to  act  for  you  and  on  your  behalf  to  settle  and  determine  the 
purchase-money  and  compensation  to  be  paid  by  you  for  and  in  respect  of 
the  purchase  by  you  of  the  estate  and  interest  (if  any)  of  the  said  J.  B.  and 
II.  J.  in  the  lands  and  premises  in  the  said  notice  mentioned,  and  also  the 
compensation  to  be  paid  by  you  in  respect  of  the  damage,  injury,  or  loss,  if 
any,  which  the  said  J.  B.  and  II.  J.  might  sustain  by  reason  of  the  taking 
the  said  lands  and  hereditaments  by  you  the  said  company,  and  the  execu- 
tion of  the  works  authorised  by  the  said  Act  of  Parliament  hr.-t  above 
mentioned,  and  also  on  the  part  and  behalf  of  you  the  said  company  to  do  all 
such  other  acts  as  were  required  by  the  said  Act  first  above  mentioned  or 
any  Acts  incorporated  therewith,  you  the  said  company  bj'  the  same  instru- 
ment protesting  against  any  right  in  the  said  J.  B.  and  II.  J.  to  require  you 
the  said  company  to  appoint  any  such  arbitrator  in  respect  of  the  said  here- 
ditaments and  premises  and  the  claim  of  the  said  J.  B.  and  II.  J.  in  relation 
thereto,  and  also  without  prejudice  to  the  right  of  you  the  said  company  at 
all  times  to  contend  that  the  said  J.  B.  and  II.  J.  had  not  any  estate  or 
interest  whatever  in  the  said  hereditaments  and  premises  or  any  right  to 
compensation  in  respect  thereof  :  And  whereas  afterwards  and  on  or  about 
the  day  of  in  the  year  of  our  Lord  the  said  J.  B.  and 

H.  J.  did  by  an  instrument  in  writing  under  their  respective  hands  duly 
delivered  to  them  nominate  and  appoint  one  E.  B.  II.  to  be  an  arbitrator  to 
act  for  them  and  on  their  behalf  to  settle  and  determine  the  purchase-money 
and  compensation  to  be  paid  to  them  for  and  in  respect  of  the  purchase  by 
you  the  said  company  of  the  estate  and  interest  of  them  the  said  J.  B.  and 
II.  J.  in  the  lands  and  premises  in  the  said  notice  mentioned,  and  also  the 
compensation  to  be  paid  by  you  the  said  company  in  respect  of  the  damage, 
injiuy,  or  loss  which  they  the  said  J.  B.  and  II.  J.  might  sustain  by  reason  of 
the  taking  of  the  said  lands  and  hereditaments  by  you  the  said  company  and 
the  execution  of  the  works  authorised  by  the  said  Act  of  Parliament  first 
above  mentioned,  and  also  on  their  part  and  behalf  to  do  all  such  other  acts 
as  were  required  by  the  first  above-mentioned  Act  or  any  Acts  incorporated 
therewith:  And  whereas  the  said  arbitrators  did  not  before  they  entered 
upon  the  matters  so  referred  to  them  as  aforesaid  nominate  or  appoint  by 
writing  under  their  hands  any  umpire  to  decide  on  any  such  matters  on 
which  they  should"  differ  or  which  were  referred  to  them  as  aforesaid,  and 
the  said  arbitrators  did  for  seven  days  after  being  duly  requested  so  to 
do  by  and  on  behalf  of  the  said  J.  B.  and  II.  J.  neglect  to  appoint  an 
umpire,  and  thereupon  one  II.  A.  H.  was  on  application  made  on  the 
part  of  the  said  J.  B.  and  II.  J.  duly  appointed  by  the  Board  of  Trade  to 
be  the  umpire  in  the  matters  aforesaid:  And  whereas  the  said  arbitrators 
failed  to  make  their  award  within  twenty-one  days  after  the  day  on  which 
the  last  of  such  arbitrators  was  appointed,  and  thereupon  the  matters  so 
referred  to  them  as  aforesaid  duly  fell  to  be  determined  by  the  said 
II.  A.  II.,  and  the  said  II.  A.  II.  did  before  enteringinto  the  consideration  of 
the  matters  so  referred  to  him  as  aforesaid  duly  make  and  subscribe  such 
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declaration  as  is  required  by  tin'  statute  in  that  behalf:  And  whereas  after- 
wards as  well  the  said  J.  B.  and  H.  J.  as  you  the  said  company  did  by  your 
respective  agents  in  that  behalf  appear  before  the  said  H.  A.  II.  upon  the 
said  reference,  and  the  said  H.  A.  H.  duly  accepted  and  took  upon  himself 
the  burden  of  the  said  reference,  and  proceeded  to  hear  and  determine  the 
matters  so  referred  to  him  as  aforesaid :  And  whereas  afterwards  the  said 
H.  A.  H.  duly  made  his  award  or  umpirage  in  writing  upon  the  matters  so 
referred  to  him  as  aforesaid,  and  forthwith  duly  gave  notice  as  well  to  the 
said  J.  B.  and  H.  J.  as  to  you  the  said  company  that  his  said  award  or 
umpirage  had  been  made  and  was  ready  to  be  delivered  to  you  the  said  com- 
pany :  And  whereas  we  have  been  given  to  understand  and  be  informed  in 
the  lung's  Bench  Division  of  our  High  Court  of  Justice  before  us  that  you 
the  said  company  were  afterwards  and  as  well  on  the  as  on  the 

day  of  in  the  year  of  our  Lord  duly  required  by  and  on 

behalf  of  the  said  J.  B.  and  H.  J.  to  take  up  the  said  award  or  umpirage 
of  the  said  H.  A.  H.  and  to  furnish  a  copy  thereof  to  the  said  J.  B.  and 
H.  J.,  yet  that  you  the  said  company  not  regarding  your  duty  in  that  behalf 
did  absolutely  neglect  and  refuse  and  still  do  neglect  and  refuse  to  take  up 
the  said  award  or  umpirage,  and  furnish  a  copy  thereof  to  the  said  J.  B.  and 
H.  J.  to  their  great  damage  and  grievance,  and  to  the  manifest  injury  of 
their  estate,  as  we  have  been  informed  from  their  complaint  made  to  us. 
Whereupon  we,  being  willing  that  due  and  speedy  justice  be  done  in  the 
premises  as  it  is  reasonable,  do  command  you  the  Railway  Company, 

firmly  enjoining  you  that  immediately  after  the  receipt  of  this  our  writ  you 
do  without  delay  take  up  the  said  award  or  umpirage  of  the  said  H.  A.  H., 
and  furnish  forthwith  a  copy  thereof  to  the  said  J.  B.  and  H.  J.,  or  that  you 
show  us  cause  to  the  contrary  thereof,  &c. 

[Continue  as  in  No.  CCV.,  ante,  p.  586.] 


No.  CCXVI. 

Mandamus  to  a  Lord  and  Steward  of  a  Manor  to  admit  a  Tenant. 

Edward  the  Seventh,  &c,  to,  &c,  greeting:  Whereas  the  said  manor  of 
,  in  our  said  county  of  is  and  from  time  whereof  the  memory 

of  man  is  not  to  the  contrary  hath  been  an  ancient  manor,  within  which  said 
manor  there  are  and  during  all  the  time  aforesaid  have  been  divers  copyhold 
estates  and  hereditaments  descendible,  and  which  have  descended  from 
ancestors  to  heirs  as  of  the  hereditary  rights  of  the  tenants  of  the  said  manor 
respectively  held  of  the  lord  of  the  said  manor  for  the  time  being  by  the  rod 
and  by  copy  of  court  roll  at  the  will  of  the  lord  according  to  the  custom  of 
the  said  manor  and  by  certain  rents,  heriots,  suits,  services,  and  customs 
thei*efore  due  and  of  right  accustomed,  and  which  said  copyhold  estates  and 
hereditaments  have  from  time  to  time  during  all  the  time  aforesaid  been 
respectively  conveyed  from  one  person  to  another  on  the  surrender  of  the 
respective  tenants  thereof,  and  the  lord  of  the  said  manor  for  the  time  being 
during  all  the  time  aforesaid  hath  admitted  and  of  right  ought  to  have 
admitted  and  still  of  right  ought  to  admit  all  and  every  person  or  persons 
who  shall  become  duly  entitled  to  such  copyhold  estates  and  hereditaments 
within  the  said  manor  to  be  tenants  thereof  according  to  the  custom  of  the  said 
manor  upon  payment  of  such  fines  and  performing  such  duties  and  services  as 
are  due  and  payable  in  respect  of  such  respective  admissions :  And  whereas  we 
have  been  given  to  understand  and  are  informed  in  the  King's  Bench  Divi- 
sion of  our  High  Court  of  Justice  before  us  that  one  A.  B.  having  become 
entitled  to  certain  copyhold  estates  and  hereditaments  within  the  said  manor 

S.M.  Q  Q 
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for  and  during  the  term  of  his  natural  Life, and  C.  !>.,  E.  P.,  and  <i.  II., 
having  become  entitled  to  an  estate  of  inheritance  of  and  in  such  Last-men- 
tioned copyhold  cstati's  and  hereditaments  from  and  immediately  after  the 
death  of  the  said  A.  B.  as  tenants  in  common  and  not  as  joint  tenants,  they 
the  said  A.  B.,  C.  D.,  E.  P.,  and  I  J.  II.  did  on  the  day  of  in 

the  year  of  our  Lord  tender  and  offer  to  pay  unto  you  the  said  J.  N. 

as  lord  of  the  said  manor  a  certain  large  sum  of  money,  to  wit  the  sum 
of  pounds,  being  a  sum  of  money  equal  in  amount  to  lull  two  years' 

improved  value  of  the  said  last-mentioned  estates  and  hereditaments  as  a 
fine  upon  their  admission  to  the  same,  and  did  then  and  there  tender  and 
offer  to  perform  such  duties  and  services  as  should  in  that  behalf  become 
due  and  owing  according  to  the  custom  of  the  said  manor,  and  that  there- 
upon the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  II.  did  Then  and  there  require  yen 
the  said  J.  N.  as  such  lord  of  the  manor  as  aforesaid  to  admit  them  as  tenants 
of  the  said  last-mentioned  copyhold  estates  and  hereditaments,  that  is  to  say. 
the  said  A.  B.  as  tenant  thereof  for  his  natural  life,  ami  the  said  C.  I).,  E.  1''.. 
and  G.  II.  as  tenants  in  common  of  and  in  reversion  thereof  after  the  death 
of  the  said  A.  B.,  but  that  you  the  said  .1.  N.,  lord  of  the  manor  as  aforesaid, 
have  absolutely  neglected  and  refused,  and  still  do  neglect  and  refuse  to 
admit  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  H.  to  the  last-mentioned  copy- 
hold estates  and  hereditaments  within  the  said  manor,  unless  the  said  ( '.  1 )., 
E.  F.,  and  G.  II.  shall  also  pay  you  an  additional  fine  or  tines  upon  being 
admitted  tenants  of  the  reversion  aforesaid  to  the  great  damage  and  prejudice 
of  the  said  A.  B.,  0.  D.,  E.  F.,  and  G.  H.,  and  to  the  manifest  injury  of  their 
estates,  as  we  have  been  informed  by  their  complaint  made  tons.  Where- 
upon we  being  willing  that  due  ami  speedy  justice  should  be  done  in  the 
premises  as  it  is  reasonable,  do  command  you  the  said  J.  X.  and  T.  V.  as 
such  lord  and  steward  respectively  of  the  said  manor,  firmly  enjoining  you 
that  immediately  after  the  receipt  of  this  our  writ  you  do  without  delay  admit 
or  cause  to  be  admitted  the  said  A.  B.,  C.  D.,  E.  F.,  and  G.  II.  to  the  said  last 
mentioned  copyhold  estates  and  hereditaments  within  the  said  manor,  that 
is  to  say,  the  said  A.  B.  as  tenant  thereof  for  his  natural  life,  and  the  said 
G  D.,  E.  F.,  and  G.  H.  as  tenants  in  common  of  and  in  the  reversion  thereof 
as  aforesaid  upon  payment  of  the  said  fine  so  tendered  and  offered  to  be  paid 
to  you  as  aforesaid  without  payment  of  any  further  or  other  fine  to  you  by 
the  said  C.  D.,  E.  F.,  and  G.  H.  or  any  of  them  for  being  admitted  to  such 
copyhold  estates  and  hereditaments,  or  that  you  show  us  cause  to  the  contrary 
thereof,  &c. 

[Continue  as  in  A'e.  GCV.,  ante,  p.  o8G.] 


No.  C<  'XVII. 

Mandamus  to  Guardians  of  Pooh  to  allow  IxsrECTiox  of 
tiieiPv  Books. 

Edward  the  Seventh,  &c,  to  the  guardians  of  the  poor  within  the  town  and 
county  of  the  town  of  S.,  greeting  :  Whereas  by  a  certain  Act  of  Parliament 
made  and  passed  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third  intituled  ' '  An  Act  for  the  better  regulating  the  Poor  and 
repairing  the  highways  within  the  town  and  county  of  the  town  of  8.,"  it 
was  amongst  other  things  recited  that  there  should  be  a  corporation  of 
guardians  to  continue  for  ever  within  the  said  district  to  whom  the  care  and 
management  of  the  poor  of  the  several  parishes  within  the  said  town  and  county 
of  S.  and  liberties  thereof  should  be  committed:  And  whereas  by  the  said 
Act  it  was  also  further  enacted  that  the  said  guardians  should  cause  to  be 
provided  and  kept  a  book  or  books  wherein  the  several  courts  or  assemhlies 
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and  the  names  of  the  guardians  attending  such  courts  and  the  nomination 
of  all  officers  and  persons  who  should  be  employed  in  the  execution  of  the 
said  Act  and  all  bye-laws,  rules,  orders,  ordinances,  and  regulations  of  the 
said  guardians  at  such  court  or  assembly  should  from  time  to  time  be  fairly 
written  and  entered  by  their  clerk  or  by  such  other  person  as  the  president 
for  the  time  being  at  any  such  court  or  assembly  in  case  of  the  absence  or 
disability  of  the  clerk  should  nominate  or  appoint  and  the  said  guardians  or 
the  major  part  of  them  present  at  such  court  or  assembly  should  subscribe  their 
names  at  the  end  of  the  proceedings  of  every  such  court ;  and  all  such  entries 
and  proceedings  so  signed  should  be  deemed  originals  and  should  be  admitted 
to  be  read  as  evidence  in  all  causes,  suits,  and  actions,  touching  anything 
done  in  pursuance  of  or  by  authority  of  the  said  Act  and  all  such  books  should 
at  every  such  court  be  liable  to  the  inspection  of  any  person  rated  and  paying 
to  the  rates  which  should  be  made  in  pursuance  or  by  virtue  of  the  said  Act : 
And  whereas  by  the  said  Act  it  was  also  further  enacted  that  the  said 
guardians  for  the  time  being  should  have  power  and  were  thereby  required 
upon  the  first  Monday  in  every  calendar  month  in  the  year  to  hold  and  keep 
a  court  or  assembly  in  some  convenient  place  within  the  hospital  therein 
mentioned  or  workhouse  or  the  workhouse  for  the  time  being  or  in  some 
other  convenient  place  within  the  said  district :  And  whereas  by  the  said  Act 
it  was  also  further  enacted  that  the  said  guardians  thereby  constituted  and 
also  the  guardians  to  be  elected  as  therein  aforesaid  should  and  were  thereby 
authorised  and  required  to  hold  four  general  quarterly  meetings  in  eveiy 
year  for  ever  on  the  four  several  days  following  (that  is  to  say)  on  the 
second  Monday  next  after  the  Nativity  of  our  Lord  Christ,  on  the  second 
Monday  next  after  Easter  Tuesday,  on  the  second  Monday  next  after  the 
Nativity  of  St.  John  the  Baptist,  and  on  the  second  Monday  next  after  the 
feast  of  St.  Michael  the  Archangel,  the  first  of  which  said  quarterly  meet- 
ings should  be  held  in  the  said  hospital  or  workhouse  or  at  such  other  place 
as  the  president  for  the  time  being  should  appoint  on  the  second  Monday 
next  after  the  feast  of  the  Nativity  of  our  Lord  Christ  next  happening  after 
the  passing  of  this  Act,  and  the  said  treasurer  or  treasurers  for  the  time 
being  should  personally  attend  at  each  of  the  said  quarterly  courts  and  then 
and  there  and  also  at  such  other  time  or  times  as  the  said  guardians  or  any 
nine  or  more  of  them  should  order  or  direct  should  account  on  oath  (which 
<  >ath  the  said  guardians  or  any  one  or  more  of  them  had  thereby  power  to 
tender  and  administer)  for  all  such  sums  of  money  as  should  be  in  or  come 
to  their  respective  hands,  and  should  pay  over,  apply,  and  dispose  of  the 
balance  which  should  from  time  to  time  be  found  to  be  due  from  them 
respectively  according  to  the  direction  and  appointment  of  the  said 
guardians,  and  the  said  guardians  should  didy  attend  at  such  quarterly 
courts  and  receive  and  pass  such  accounts  accordingly  as  by  the  said  Act 
reference  being  thereunto  had  will  more  fully  appear :  And  whereas  by  a 
certain  Act  of  Parliament  made  and  passed  in  the  fourth  and  fifth  years  of 
the  reign  of  his  late  Majesty  King  "William  the  Fourth  intituled  "An  Act 
for  the  Amendment  and  better  Administration  of  the  Laws  relating  to  the 
Poor  in  England  and  Wales,"  it  was  among  other  things  enacted  that 
from  and  after  the  passing  of  the  said  Act  the  administration  of  relief  to 
the  poor  throughout  England  and  Wales  according  to  the  then  existing 
laws  or  such  laws  as  should  be  in  force  at  the  time  being  should  be 
subject  to  the  direction  and  control  of  the  therein  mentioned  commis- 
sioners, and  for  executing  the  powers  given  to  them  by  the  said  Act, 
the  said  commissioners  should  and  were  thereby  authorised  and  required 
from  time  to  time  as  they  should  see  occasion  to  make  and  issue  all  such 
rules,  orders,  and  regulations  for  the  management  of  the  poor,  for  the 
government  of  workhouses  and  the  education  of  the  children  therein,  and 
for  the  management  of  parish  poor  children  under  the  provisions  of  an 
Act  made  and  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty 
George  the  Third,  being  an  Act  for  the  better  regulation  of  parish  poor 
children  of  the  several  parishes  therein  mentioned  within  the  bills  of 
mortality,  and  the  superintending,  inspecting,  and  regulating  of  the  houses 

qq2 
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wherein  such  poor  children  are  kepi  and  maintained,  unci  for  the  appren- 
ticing of  the  children  of  poor  persons  and  for  the  guidance  and  control 
of  all  guardians,  vestries,  and  parish  officers  so  far  as  relates  to  the 
management  or  relief  of  the  poor  and  the  keeping,  examining,  auditing, 
and  allowing  of  accounts,  and  making  and  entering  into  contracts  in  all 
matters  relating  to  such  management  or  relief,  or  to  any  expenditure 
lor  the  relief  of  the  poor,  and  lor  carrying  the  said  Act  into  execu- 
tion in  all  other  respects  as  they  should  think  proper  as  by  the  said 
Act  reference  being  thereunto  had  will  more  fully  appear  :  And  whereas 
the  commissioners  in  the  said  Act  mentioned  did  in  pursuance  of  the 
powers  and  authorities  voted  in  them  by  the  said  Act  order  and  direct 
among  other  things  that  the  clerk  in  the  said  orders  mentioned  should 
at  all  reasonable  times  at  the  request  of  any  owner  of  property  or  ratepayer 
in  the  union  permit  him  to  inspect  the  statements  of  the  union  or  parish 
accounts  for  the  twelve  months  prior  to  the  last  audit :  And  whereas  we 
have  been  given  to  understand  in  the  King's  P.ench  Division  of  our  High 
Court  of  Justice  before  us  that  you  the  said  guardians  of  the  poor  within 
the  town  and  county  of  the  town  of  S.  were  duly  required  on  the  pari 
and  behalf  of  W.  L.  and  E.  P.  being  persons  rated  and  paying  to  the 
rates  made  in  pursuance  or  by  virtue  of  the  above-mentioned  Act  to 
allow  them  the  said  W.  L.  and  E.  P.  to  inspect  all  books  containing 
entries  of  minutes  and  proceedings  and  books  of  account  and  accounts 
of  you  the  said  guardians  of  the  poor  within  the  town  and  county  of 
the  town  of  S.  yet  that  you  the  said  guardians  of  the  poor  within  the 
town  and  county  of  the  town  of  S.  not  regarding  your  duty  in  that  behalf, 
did  absolutely  neglect  and  refuse,  and  still  do  neglect  and  refuse  to  allow 
the  said  W.  L.  and  E.  P.  to  inspect  the  aforesaid  books  to  the  great  damage 
and  grievance  of  the  said  W.  L.  and  E.  P.,  as  we  have  been  informed  from 
their  complaint  made  to  us  :  Whereupon  we  being  willing  that  due  and 
speedy  justice  be  done  in  the  premises  as  it  is  reasonable  do  command  you 
the  said  guardians  of  the  poor  within  the  town  and  county  of  the  town 
of  8.,  firmly  enjoining  you  that  immediately  after  the  receipt  of  this  our 
writ  you  do  without  delay  allow  the  said  W.  L.  and  E.  P.  to  inspect 
the  aforesaid  books  and  if  necessary  to  hold  a  court  at  which  such  inspec- 
tion shall  be  granted  by  you,  or  that  you  show  us  cause  to  the  contrary 
thereof,  &c. 

[Continue  as  in  No.  CCV.,  ante,  p.  586.] 
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Mandamus  to  Vicar,  &c.  to  elect  Churchwarden. 

Edward  the  Seventh,  &c.     To  the  Reverend  H.  J.,  clerk  in  holy  orders, 
vicar  of  the  parish  o'f  in  our  county  of  ,  and  to  the  church- 

wardens and  inhabitants  of  the  said  parish,  greeting  :  Whereas,  according  to 
law  and  custom  there  ought  to  have  been  in  Easter  week  last  past  an  election 
of  two  people's  churchwardens  for  the  said  parish  of  for  the  year 

commencing  Easter,  one  thousand  nine  hundred,  &c,  one  of  whom  should 
be  an  inhabitant  of  M.,  in  the  said  parish,  by  the  inhabitant  ratepayers  of 
the  said  parish  in  vestry  assembled,  in  the  place  of  two  people's  church- 
wardens theretofore  elected  and  going  out  of  office  [another  form  of  recital  is 
given  helow,  marked  A.^\  :  And  whereas  we  have  been  given  to  understand 
and  are  informed  in  the  King's  Bench  Division  of  our  High  Court  of  Justice 
before  us  that  no  such  due  election  was  had  and  held  in  Easter  week  last 
past,  or  has  since  been  had  or  held,  and  that  you  the  said  vicar,  church- 
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wardens,  and  inhabitants  of  the  said  parish  of  were  required  by  P.  T., 

an  inhabitant  of  M.,  in  the  said  parish,  to  convene  a  meeting  in  vestry  of  the 
inhabitant  ratepayers  of  the  said  parish,  and  to  proceed  to  the  election  of  two 
people's  churchwardens  for  the  said  parish  according  to  law  and  custom  for 
the  year  commencing  Easter,  one  thousand,  &c,  as  aforesaid,  but  that  you 
the  said  vicar,  churchwardens,  and  inhabitants  of  the  said  parish,  well 
knowing  the  premises  but  not  regarding  your  duty  in  that  behalf,  wholly 
neglected  and  refused  to  convene  a  meeting  as  aforesaid,  nor  have  you  or 
any  of  you  at  any  time  since  convened  the  same,  in  contempt  of  us,  and  to 
the  great  damage  and  grievance  of  the  said  F.  T.  and  other  inhabitants  of 
M.,  in  the  said  parish  of  as  we  have  been  informed  from  the  com- 

plaint made  to  us  by  the  said  F.  T. :  Whereupon  we  being  willing  that  due 
and  speedy  justice  should  be  done  in  the  premises  as  it  is  reasonable,  do 
command  you  the  Rev.  II.  J.,  vicar  of  the  said  parish  of  and  you  the 

churchwardens  and  inhabitants  of  the  said  parish,  and  every  of  you,  firmly 
enjoining  you  or  such  of  you  to  whom  the  same  of  right  belongs,  do  duly 
convene  and  assemble,  and  with  all  proper  expedition,  a  meeting  in  vestry  of 
the  inhabitant  ratejiayers  of  the  said  parish,  and  do  proceed  to  the  election 
of  two  people's  churchwardens  for  the  said  parish  for  the  remainder  of  the 
year  commencing  Easter,  one  thousand,  &c,  one  of  whom  shall  be  an 
inhabitant  of  M.,  in  the  said  parish,  and  do  take  all  necessary  steps  for  that 
purpose  according  to  law  and  pursuant  to  the  statutes  in  that  behalf,  or  that 
you  do  show  us  cause  to  the  contrary  thereof,  &c. 

[Continue  as  in  No.  GOV.,  ante,  p.  586.] 

A. 

{Alternative  form  of  recital. ) 

Whereas  the  said  parish  or  district  of  in  our  county  of 

was,  under  the  provisions  of  an  Act  of  Parliament  passed  in  the  first  and 
second  years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  to  make  and  amend  and  make  more  effectual  an  Act  passed 
in  the  seventh  and  eighth  years  of  his  late  Majesty  George  the  Fourth, 
intituled  "  An  Act  to  amend  the  Acts  for  building  and  promoting  the  building 
of  additional  churches  in  populous  parishes,  constituted  an  ecclesiastical 
parish  or  district  within  the  said  parish  of  ,"  and  there  of  right  ought 

to  be  according  to  the  provisions  of  the  said  Act  of  Parliament  two  fit  and 
proper  persons  chosen  yearly  at  the  usual  time  of  choosing  parish  officers  out 
of  the  inhabitants  of  such  parish  or  district  so  constituted  being  members  of 
the  Established  Church  to  act  as  churchwardens  of  the  said  parish  or  district, 
one  to  be  chosen  by  the  minister,  and  one  by  the  persons  exercising  the 
power  of  vestry  in  the  said  parish  or  district,  &c. 


No.  CCXIX. 

Mandamus  to  a  Bishop  to  institute  Proceedings. 

Edward  the  Seventh,  &c.     To  the  Right  Rev.  Father  in  God,  J.  F.,  Lord 
Bishop  of  ,  greeting  :  Whereas  we  have  been  given  to  understand  and 

are  informed  in  the  King's  Bench  Division  of  our  High  Court  of  Justice 
before  us  that  the  Rev.  T.  C,  clerk,  rector  of  the  parish  of  G,  in  the  county 
of  B.,  has  been  charged  with  offences  against  the  laws  ecclesiastical :  And 
whereas  the  said  offences  are  charged  to  have  been  committed  within  the  said 
parish  of  C,  which  is  within  your  lordship's  diocese  of  0.,  and  within  two 
years  last  past :  And  whereas,  under  the  provisions  of  the  :Jrd  and  4th  Vict. 
c.  86,  intituled  "  An  Act  for  better  enforcing  Church  Discipline,"  it  was  tho 
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duty  lit  your  Lordship,  upon  the  application  of  any  person  complaining  of 
such  offences  so  charged  as  aforesaid,  as  the  bishop  of  the  diocese  within 
which  the  offeiu •(  's  wen'  alleged  to  haw  been  committed,  to  issue  a  commis- 
sion under  your  lordship's  hand  and  seal  to  five  persons,  of  whom  one  should 
have  been  your  lordship's  vicar-general  or  an  archdeacon  or  rural  dean 
within  the  diocese,  tor  the  purpose  of  making  inquiry  as  to  the  grounds  of 

such  charge,  or  to  have  sent  the  case  in  the  lii>t  instance  by  letters  of  request 
to  the  Court  of  Appeal  of  the  province,  to  be  there  heard  and  determined 
according  to  the  law  and  practice  of  such  Court:  And  whereas  F.  G.  has 
duly  complained  to  your  lordship  of  the  said  offences  against  the  law 
ecclesiastical  which  are  so  alleged  to  have  been  committed  by  the  Rev.  T.  ( '. 
in  the  parish  of  C,  within  your  lordship's  diocese  of  0.,  as  aforesaid,  and 
has  duly  applied  to  your  lordship  to  issue  a  commission  under  your  lordship's 
hand  and  seal  to  live  persons,  of  whom  one  was  to  be  your  lordship's  vicar- 
general  or  an  archdeacon  or  rural  dean  within  the  diocese,  for  the  purpose  of 
making  inquiry  as  to  the  grounds  of  such  charge,  or  that  the  case  should 
be  sent  by  your  lordship  in  the  first  instance  by  letters  of  request  to  the 
Court  of  Appeal  of  the  province,  to  be  there  heard  and  determined  according 
to  the  law  and  practice  of  such  Court,  and  has  done  all  things  lawfully 
required  from  him  in  that  behalf  and  necessary  to  entitle  him  to  have  either 
such  commission  issued  by  your  lordship  as  aforesaid  or  that  the  case  should 
be  sent  by  your  lordship  in  the  first  instance  by  letters  of  request  to  the  Court 
of  Appeal  of  the  province  to  be  there  heard  and  detei'mined  according  to  the 
law  and  practice  of  such  Court :  And  whereas  your  lordship,  well  knowing 
the  premises,  but  not  regarding  your  duty  in  that  behalf,  has  absolutely 
neglected  and  refused  and  yet  doth  absolutely  neglect  and  refuse,  upon 
the  complaint  of  the  said  P.  G.,  to  issue  such  commission  as  aforesaid  for 
the  purpose  of  making  inquiry  as  to  the  grounds  of  such  charge,  or  to 
send  the  case  in  the  first  instance  by  such  letters  of  request  as  aforesaid 
to  the  Court  of  Appeal  of  the  province,  to  be  there  heard  and  determined 
according  to  the  law  and  practice  of  such  Court,  according  to  the  provi- 
sions of  the  said  Act  and  your  duty  in  that  behalf,  although  you  have 
been  required  by  him  to  issue  such  commission  or  send  such  case  as  afore- 
said, to  the  great  damage  of  the  said  P.  G.,  as  we  have  been  informed 
from  his  complaint  made  to  us  in  that  behalf :  Whereupon  we,  being  willing 
that  due  and  speedy  justice  should  be  done  to  the  said  F.  G.  in  this  behalf, 
as  it  is  'reasonable,  do  command  you,  the  said  Lord  Bishop  of  0.,  firmly 
enjoining  your  lordship,  that  immediately  after  the  receipt  of  this  our  writ 
your  lordship,  pursuant  to  the  provisions  of  3rd  and  4th  Yict.  c.  86,  intituled 
••  An  Act  for  better  enforcing  Church  Discipline,"  either  do  issue  a  commis- 
sion under  your  lordship's  hand  and  seal  for  the  purpose  of  making  inquiry 
as  to  the  grounds  of  the  charges  preferred  by  the  said  F.  G.  against  the  said 
Eev.  T.  G,  rector  of  the  said  parish  of  C,  or  to  send  the  case  by  letters  of 
request  to  the  Court  of  Appeal  of  the  province,  to  be  there  heard  and  deter- 
mined according  to  the  law  and  practice  of  such  Court,  or  that  your  lordship 
will  show  us  cause  to  the  contrary  thereof,  &c. 

[Continue  as  in  No.  CCV.,  ante,  p.  586.] 


No.  CCXX. 

Mandamus  under  an  Inclosure  Act  to  convene  a  Meeting. 

Edward  the  Seventh,  &c.  To  the  owners  and  proprietors  of  common  and 
waste  grounds  under  an  Act  of  Parliament  passed  in  the  year  1 793  (33  Geo.  III. ), 
intituled  "  An  Act  for  dividing  and  enclosing  the  Open  Common  Fields,  Ings, 
Commons,  and  Waste  Grounds  within  the  Townships  or  Graveshipsof  Wake- 
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field,  Stanley,  Wrenthorpe,  Alverthorpe  and  Thornes,  in.  the  parish  of 
Wakefield,  in  the  West  Riding'  of  the  County  of  York,"  greeting :  Whereas 
by  the  above-mentioned  Act  of  Parliament  it  is  amongst  other  things  enacted 
that  the  several  persons  to  whom  any  allotments  of  the  commons  or  waste 
grounds  therein  mentioned  should  bo  made  should  meet  together  by  them- 
selves or  their  agents  at  the  Moot  Hall  in  Wakefield,  in  the  county  of  York, 
on  the  Wednesday  next  after  Michaelmas-day  next  ensuing  the  laying  out 
the  said  allotments  as  aforesaid :  And  at  such  meeting  should  appoint  a 
proper  person  as  their  officer  to  act  on  their  behalf  in  settling  and  ascertain- 
ing the  satisfaction  to  be  from  time  to  time  made  for  such  damages  as  in  the 
said  Act  mentioned,  and  in  making  and  collecting  such  rates  or  assessments 
as  might  be  from  time  to  time  necessary  for  raising  money  to  defray  the 
same  and  for  other  the  purposes  thereby  intended  and  should  allow  such 
salary  to  such  officer  as  a  majority  of  the  persons  so  met  should  think  fair 
and  reasonable,  and  should  continue  such  officer  or  appoint  another  in  his 
stead  at  every  annual  meeting  to  be  held  on  the  like  day,  which  meetings  the 
said  persons  to  whom  such  allotments  should  be  made  were  thereby  enabled 
and  empowered  to  hold  annually  in  case  they  should  think  necessary :  And 
whereas  we  have  been  given  to  understand  and  are  informed  in  the  King's 
Bench  Division  of  our  High  Court  of  Justice  before  us  that  the  governors  of 
the  Free  Grammar  School  of  Queen  Elizabeth  at  Wakefield  are  owners  and 
proprietors  of  certain  allotments  made  of  the  said  commons  or  waste  grounds 
under  the  said  Act  and  claim  to  be  and  are  entitled  to  satisfaction  for  damages 
occasioned  by  the  lord  of  the  manor  of  Wakefield  by  his  agents  and  lessees 
exercising  his  rights  as  provided  for  by  the  said  Act  in  winning,  working, 
and  enjoying  the  mines,  coal,  and  minerals  under  the  allotments  so  made  to 
the  said  governors  of  the  Free  Grammar  School  of  Queen  Elizabeth  at 
Wakefield  aforesaid  :  And  whereas  we  have  further  been  given  to  understand 
that  you  have  wholly  neglected  and  refused  and  still  do  neglect  and  refuse 
to  appoint  a  proper  person  as  your  officer  to  act  on  your  behalf  in  settling  and 
ascertaining  the  satisfaction  to  be  from  time  to  time  made  for  such  damages  in 
respect  of  the  said  lord  of  the  manor  and  his  said  agents  and  lessees  having, 
holding,  winning,  working,  and  enjoying  all  mines,  coal,  ironstone,  and 
minerals  of  what  nature  or  kind  soever,  and  in  making  and  collecting  such 
rates  or  assessments  as  may  be  from  time  to  time  necessary  for  raising  money 
to  defray  such  damages  so  occasioned  as  aforesaid,  and  for  other  the  purposes 
intended  by  the  said  Act,  in  contempt  of  us  and  to  the  great  hurt  and  pre- 
judice of  the  said  governors  of  the  Free  Grammar  School  of  Queen  Elizabeth 
at  Wakefield  aforesaid,  as  we  have  been  informed  from  their  complaint  made 
to  us :  Whereupon  we  being  willing  that  due  and  speedy  justice  should  be 
done  in  the  premises  as  it  is  reasonable,  do  command  you  the  said  owners 
and  proprietors  of  the  said  allotments,  firmly  enjoining  you  that  immediately 
after  the  receipt  of  this  writ  you  do  meet  together  by  yourselves  or  your 
agents  at  the  Moot  Hall  in  Wakefield,  in  the  county  of  York,  and  at  such 
meeting  do  appoint  a  proper  person  as  your  officer  to  act  on  your  behalf  in 
settling  and  ascertaining  the  satisfaction  to  be  from  time  to  time  made  for 
such  damages  as  aforesaid,  and  in  making  and  collecting  such  rates  or  assess- 
ments as  may  be  from  time  to  time  necessary  for  raising  money  to  defray  the 
same  and  for  other  the  purposes  by  the  said  Act  intended,  and  do  allow  such 
salary  to  such  officer  as  directed  by  the  said  Act  or  do  continue  the  officer 
appointed  by  you  in  the  year  of  our  reign,  or  that  you  show  us  cause 

to  the  contrary  thereof,  &c. 

{Continue  as  in  No.  CCV.,  ante,  p.  586.] 
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No.  CCXXI. 

Notice  served  with  the  above  Writ. 

Wakefield  In  closure  Act. 

To  the  owners  and  proprietors  of  common   and  waste   grounds  allotted 
under  the  above-mentioned  Act. 

Take  notice  that  the  governors  of  the  Free  Grammar  School  of  Queen 
Elizabeth  at  Wakefield  in  the  county  of  York,  at  whose  instance  the  annexed 
mandamus  was  obtained,  do  in  obedience  to  the  command  made  in  such  writ, 
hereby  convene  a  meeting  of  the  owners  and  proprietors  of  common  and 
waste  grounds  under  the  above-mentioned  Act,  to  bo  held  at  the  Moot  Hall 
at  Wakefield  on  Friday  the  21st  day  of  April,  1876,  at  three  of  the  clock  in 
the  afternoon  for  the  purpose  of  such  owners  and  proprietors  as  aforesaid 
appointing  a  proper  person  as  their  officer  to  act  on  their  behalf  in  settling 
and  ascertaining  such  satisfaction  as  provided  by  the  said  Act,  and  in  making 
such  rates  or  assessments  as  may  be  from  time  to  time  necessary  for  raising 
money  to  defray  the  same,  and  of  allowing  such  salary  to  such  officer  as 
directed  by  the  said  Act,  or  of  continuing  the  officer  appointed  in  1874. 

Dated  this  23rd  day  of  March,  1876. 

0.  B.  L. 
Solicitor  to,  &c. 


No.  CCXXII. 

Information  Quo  Warranto  against  a  Member  of  an  Urban  District 

Council. 

Derbyshire  to  wit :  Be  it  remembered,  that  James  Robert  Mellor,  Esquire, 
Coroner  and  Attorney  of  our  present  Sovereign  Lord  the  King,  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice  before  the  King 
himself,  who  for  our  said  Lord  the  King  in  this  behalf  prosecutes,  in  his  own 
proper  person  comes  here  into  Court  before  the  King  himself  at  the  Royal 
Courts  of  Justice,  London,  on  the  thirtieth  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  five,  and  for  our  Lord  the  King  at  the 
relation  of  J.  L.  of  N.  M.,  in  the  county  of  D.,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  gives  the  Court  here  to  understand 
and  be  informed  that  the  parish  of  N.  M.,  in  the  county  of  D.,  is  an  urban 
district  within  the  meaning  of  the  Local  Government  Act,  1894,  And  that 
within  the  said  parish  and  urban  district  of  N.  M.  pursuant  to  the  provisions 
of  the  said  Act,  divers  to  wit  twelve  members  are  to  be  elected  for  and  as  the 
urban  district  council  for  the  said  urban  district  in  manner  by  the  said  Act 
provided,  and  in  accordance  with  the  rules  framed  under  the  said  Act  by  the 
Local  Government  Board,  which  said  rules  were  framed  and  made  by  order 
of  the  Local  Government  Board,  dated  the  twenty-ninth  day  of  September 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four,  and 
that  the  place  and  office  of  member  of  the  urban  district  council  of  the  said 
urban  district  is  a  public  office  and  place  of  great  trust  and  pre-eminence 
within  the  said  urban  district,  touching  the  rule  and  government  of  the  said 
urban  district,  that  is  to  say  of  the  urban  district  of  N.  M.  aforesaid,  in  the 
county  aforesaid,  And  that'C.  B.  B.  of  N.  M.,  in  the  county  of  D.,  farmer, 
heretofore  to  wit,  on  the  twenty-second  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  five,  at  the  parish  and  urban  district  afore- 
said, in  the  county  aforesaid,  did  use  and  exercise,  and  from  thence  con- 
tinually afterwards  to  the  time  of  exhibiting  this  information  has  there  used 
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and  exercised,  and  still  does  there  use  and  exercise  without  any  legal  warrant, 
authority,  or  right  whatsoever,  the  office  of  district  councillor  of  the  said 
urban  district  council  of  N.  M.,  in  the  county  aforesaid,  and  for  and  during 
all  the  time  last  mentioned  has  there  claimed  and  still  does  claim  to  be  a 
district  councillor  of  the  said  urban  district  council  of  N.  M.,  in  the  county 
aforesaid,  and  to  have,  use,  and  exercise  all  the  privileges  and  perform  ail 
the  duties  belonging  and  appertaining  to  the  said  office  of  district  councillor, 
which  said  offices,  privileges,  and  duties  he  the  said  C.  B.  B.  for  and  during 
all  the  time  last  above-mentioned  upon  our  said  Lord  the  King,  without  any 
legal  warrant,  authority,  or  right  whatsoever,  has  usurped,  and  still  does 
usurp,  that  is  to  say,  at  the  parish  and  urban  district  in  the  county  aforesaid, 
in  contempt  of  our  said  Lord  the  King,  to  the  great  damage  and  prejudice 
of  his  royal  prerogative,  and  against  his  Crown  and  dignity,  whereupon  the 
said  Coroner  and  Attorney  of  our  said  Lord  the  King  for  our  said  Lord  the 
King  prays  the  consideration  of  the  Court  here  in  the  premises.  And  that 
due  course  of  law  may  be  awarded  against  him  the  said  C.  B.  B.  in  this 
behalf,  to  make  him  answer  to  our  said  Lord  the  King,  and  show  by  what 
authority  he  claims  to  have,  use,  and  enjoy,  and  perform  the  office,  liberties, 
privileges,  and  duties  aforesaid. 

James  R.  Mellor, 
King's  Coroner  and  Attorney,  and  Master 
of  the  Crown  Office. 


No.  CCXXIII. 
Caption  of  Indictment. 


[County.]     Be  it  remembered,  that  at  the  general  quarter  sessions  of  the 
peace  of  our  Sovereign  Lord  the  King,  holden  at  in  and  for  the  county 

of  on  the  day  of  in  the  year  of  the 

reign  of  our  said  Lord  the  King,  and  in  the  year  of  our  Lord 
Before  [insert  the  names  of  some  of  the  justices]  and  others  their  fellows, 
justices  of  our  said  Lord  the  King,  assigned  to  keej)  the  peace  of  our  said 
Lord  the  King,  in  the  said  county,  and  also  to  hear  and  determine  divers 
crimes,  trespasses,  and  other  offences  in  the  said  county  committed.  Upon 
the  oaths  of  [insert  the  names  of  the  jurors  who  found  the  bill]  good  and  lawful 
men  of  the  said  county  of  then  and  there  impannelled,  sworn,  and 

charged  to  inquire  for  our  said  Lord  the  King,  and  for  the  body  of  the  said 
county.  It  is  presented  in  manner  and  form  as  appears  by  the  indictment 
hereunto  annexed. 

By  the  Court, 

R.  0. 

Clerk  of  the  Peace. 

When  indictment  found  at  the  Assizes  or  Central  Criminal  Court,  the  caption 
will  vary  accordingly,  though  in  substance  it  will  be  the  same  as  above. 


No.  CCXXIV. 

Certiorari  for  Order  of  the  Local  Government  Board. 

Edward  the  Seventh,  &c.     To  the  Local  Government  Board,  and  to  every 

of  them,  greeting :  We  being  willing  for  certain  reasons  that  a  certain  order 

made  by  of  you,  the  said  Board,  bearing  date  the  day  of 

whereby  it  is  ordered  and  declared,  that  [describe  the  substance  of  the 
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order]  should,  Eor  certain  reasons,  be  senl  by  you  before  us,  do  command 
vnu  and  every  of  you,  thai  you  or  such  of  you  in  whose  custody  or  power 
the  same  may  be,  do  Bend  forthwith  under  your  seals  or  the  seal  of  one  of 
you  before  us  In  the  King's  Bench  Division  of  our  Eigh  Court  of  Justice  at 
the  Royal  I  lourts  of  Justice,  London,  the  said  order  with  all  things  touching 
the  same,  as  Fully  and  perfectly  as  the  same  has  been  made  by  the  said 
and  now  remains  in  the  custody  or  power  of  you  or  some  or  one  of 
you,  together  with  this  our  writ,  that  we  may  cause  further  to  be  done 
thereon  what  of  right  and  according  to  the  law  and  custom  of  England,  we 
shall  see  fit  to  be  done.     Witness,  &c. 

[See  Form  No.  1,  ante,  p.  501.] 

The  recognizance  to  prosecute  should  I"  acknowledged  previous  to  the  certiorari 
being  issued.     Vide  1  &  J  Will.  IV.  c.  76,  ss.  105 — 108. 


No.  CCXXV. 

Recognizance  upon  Certiorari  for  Order  of  the  Local  Government 

Board. 

Devonshire. — Be  it  remembered,  that  on  the  day  of  1907 

[insert  names  and  descriptions  of  the  persons  on  whose  behalf  the  applica- 
tion  was  made,  and   of  two    householders  for   bail],  of  and 

of  come  before  me  Sir  J.  P.,  Knight,  one  of  the  justices 

of  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  (or 
one  of  the  keepers  of  the  peace  and  justices  of  our  Lord  th  King  in  and 
for  the  county  of  ),  and  acknowledge  to  owe  to  our  Sovereign  Lord 

the  King  the* sum  of  fifty  pounds,  to  be  levied  upon  their  goods  and  chattels, 
lands  and  tenements,  to" His  Majesty's  use,  upon  condition  that  if  they  the 
said  shall  prosecute  with  effect,  without  any  wilful  or  affected  delay, 

at  their  own  proper  costs  and  charges,  a  writ  of  certiorari  issued  out  of  the 
said  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  to 
remove  into  the  said  '  !ourt  a  certain  rule,  order,  or  regulation,  made  by  the 
Local  Government  Board  [as  the  case  may  be].      Dated  the  day  of 

.  Whereby  it  is  ordered,  &c.  [describe  the  order].  And  if  the  said 
rule,  order,  or  regulation  shall  he  declared  legal  by  the  said  Court,  the  said 

shall  pay  to  the  said  Board,  within  ten  days  after  demand  made, 
their  full  costs,  charges,  and  expenses  to  be  taxed  according  to  the  course  of 
the  said  Court,  then  this  recognizance  to  be  void,  or  else  remain  in  full 
force. 

Taken  and  acknowledged  the  day  \ 
and  vear  first  ahovesaid  j 


No.  CCXXVI. 
Notice  of  Motion  for  Certiorari  for  Order  of  Tittie  Commissioners. 

To  the  Tithe  Commissioners  for  England  and  Wales. 

Take  notice,  that  application  will  be  made  to  the  King's  Bench  Division  of 
His  Majesty's  High  Court  of  Justice,  on  the  day  of 

[eight  days  exclusively  of  one  inclusively  of  the  rest],  or  so  soon  after  as  counsel 
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can  be  heard.     On  behalf  of  (being  a  person  interested  in  the  judg- 

ment or  determination  hereinafter  mentioned).  That  a  writ  of  certiorari  may 
be  issued  to  remove  into  the  said  Court  the  judgment  or  determination  of 
J.  J.,  Esquire,  one  of  you,  the  said  Tithe  Commissioners  [or  one  of  the  Assistant 
Tithe  Commissioners  for  England  and  Wales],  respecting  the  boundaries  of  [as 
the  case  may  be],  made  and  published  on  or  about  the  day  of 

And  that  the  matter  and  grounds  of  such  application  are,  &c.  [here  set  out  the 
grounds  of  application]. 

Dated  this  day  of  190     . 

Yours,  &c. 
(To  be  signed  by  the  party  on  whose  behalf 
the   application   is    to    be   made,    or   by   his 
solicitor,  stating  himself  to  be  "solicitor  for 
the  above-named  .") 

To  be  served  at  the  office  of  the  Tithe  <  'ommissioners,  upon  a  commissioner  or 
a  clerk  to  the  commissioners. 


No.  CCXXVII. 


Recognizance  to  prosecute  Certiorari  for  Order  of  Tithe 
Commissioners. 

[County.]     Be  it  remembered,  that  on  the  day  of  [here 

insert  the  names  and  descriptions  of  t/c  party  on  whose  behalf  the  appli- 
cation was  made]  come  before  me  one  of  the  justices  of  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  and 
acknowledge  to  owe  to  our  Sovereign  Lord  the  King,  the  sum  of  fifty 
pounds,  to  be  levied  upon  their  goods  and  chattels,  lands  and  tene- 
ments, to  His  Majesty's  use,  upon  condition  that  if  he  the  said  shall 
prosecute,  without  any  wilful  delay,  a  writ  of  certiorari  issued  out  of  the  said 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  to  remove 
into  the  said  Court  a  certain  judgment  or  determination  of  one  of  the 
[Assistant]  Tithe  Commissioners  for  England  and  Wales,  respecting  the 
boundaries  of  [as  the  case  may  be]  made  or  published  on  or  about  the 
day  of  and  shall  pay  to  the  said  commissioners  within  one 
calendar  month  next  after  the  said  judgment  shall  be  confirmed  in  the  said 
Court,  their  full  costs  and  charges,  to  be  taxed  according  to  the  custom  of 
the  said  Court,  then  this  recognizance  to  be  void,  or  else  to  remain  in  full 
force. 

Taken  and  acknowledged  the  day  ) 
and  year  first  abovesaid.  j 

[This  recognizance  must  be  acknowledged,  before  a  Judge  of  the  High  Court.] 


No.  CCXXVIII. 

Certiorari  to  remove  Order  of  Tithe  Commissioners. 

Edward  the  Seventh,  &c.  To  the  Tithe  Commissioners  for  England  and 
Wales  and  to  every  of  them,  greeting.  We  being  willing  for  certain  reasons 
that  the  judgment  or  determination  of  J.  J.,  Esq.,  one  of  you,  the  said  com- 
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]iii>sininT>  {■')•  "ii  Assislitut  Tithe  Commissioner  for  England  and  Wales'] 
respecting  tho  boundaries  of  [as  th  case  may  l>  ],  made  and  published  on  or 
about  the  day  of  be  sent  by  yon  before  us,  do  command  you 

and  everyof  yon,  that  you  or  one  of  you  do  send  [proceedas  in  No.  CCXXIV., 
ante,  /'.  606]. 


No.  CCXXIX. 

Cektiokari  to  remove  Presentment  of  Jury  of  <  'ommissioners  of 

Sewers. 

Edward  tho  Seventh,  &c.     To  the  Commissioners  of  Sowers  for  in 

our  county  of  and  to  every  of  them,  greeting.     We  being  willing,  for 

certain  reasons,  that  all  and  singular  presentments  made  at  a  special  sessions 
and  Court  of  Sewers,  held  at  in  the  county  of  for  the  limits  of 

on  the  day  of  last  [according  to  the  <>r<l<r  of 

<  'ourf]  against  A.  B.  and  C.  D.,  in  respect  of  certain  lands  at  of  which 

they  are  respectively  the  owners,  and  all  proceedings  had  thereupon  be  sent 
by  you  before  us.  Do  command  you,  and  every  of  you,  that  you,  or  one  of 
you  do  send  forthwith  under  your  seals,  or  the  seal  of  one  of  you,  before  us 
in  the  King's  Bench  Division  of  our  High  Court  of  Justice,  at  the  Royal 
Courts  of  Justice,  London,  all  and  singular  the  said  presentments,  with  all 
things  touching  the  same  [proceed  as  in  No.  CCXXIV.,  ante,  p.  606]. 


No.  CCXXX. 

Certiorari  to  remove  Recognizance. 

Edward  the  Seventh,  &c.  To  the  keepers  of  our  peace,  &c.  (<is  in  No.  17, 
ante,  p.  ).  We  being  willing,  for  certain  reasons,  that  all  and  singular 
recognizances  of  the  peace  which  were  lately  taken  and  acknowledged  by 
and  his  sureties,  before  you  or  one  of  you,  as  is  said,  be  sent  by  you 
before  us.  Do  command  you  and  every  of  you,  that  you  or  one  of  you  do 
send  forthwith  under  your  seals,  or  the  seal  of  one  of  you,  before  us  in  the 
King's  Bench  Division  of  our  High  Court  of  Justice,  at  the  Royal  Courts  of 
Justice,  London,  all  and  singular  the  said  recognizances,  with  all  things 
touching  the  same,  as  fully  and  perfectly  as  they  have  been  taken  by  or 
before  you  or  one  of  you,  and  now  remain  in  the  custody  or  power  of  you  or 
any  of  you,  togethor  with  [proceed  as  in  No.  CCXXIV.,  ante,  p.  606]. 


No.  CCXXXI. 

Certiorari  for  Inquisition  assessing  Value  of  Lands. 

Edward  the  Seventh,  &c.  To  the  clerk  of  the  peace  for  our  county 
of  M.  We  being  willing  for  certain  reasons  that  a  certain  inquisition, 
verdict,    and   judgment    had,    and    taken    before  the   sheriff   of   our   said 
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county  on  the  day  of  ,  touching  the  claim  to  compensation 

made  by  T.  C.  for  the  purchase  by  the  of  his  interest  in  certain 

lands,  tenements   and   hereditaments   situate  in  the  parish  of  A.    in    the 
said  county  containing  by  estimation  two  acres  or  thereabouts,  and  which 
said  lands,  tenements,  arid  hereditaments  are  more  particularly  described 
in  a  certain  notice  to  treat,  and  the  schedule  thereto,  given  by  the  said 
to  the  said  T.  C.  and  others,  and  bearing  date  on  or  about  the  day 

of  ,  And  also  for  damages  sustained  or  to  be  sustained  by  reason  of 

the  injuriously  affecting  other  lands  and  hereditaments  of  the  said  T.  C.  by 
the  exercise  by  the  said  of  the  powers  of  the  Acts  of  Parliament  in 

such  inquisition,  verdict,  and  judgment  mentioned  and  referred  to  (as  is  said) 
be  sent  by  you,  &c.  [proceed  as  in  No.  CCXXIV.]. 


No.  CCXXXII. 


Certiorari  to  remove  Order  of  Town  Council  for  Payment  of  Money 
out  of  Borough  Fund. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.  To  the  mayor,  aldermen, 
and  burgesses,  [or  to  the  town  council,  as  the  case  may  fie],  of  our  borough 
of  ,  in  our  county  of  ,  and  to  every  of  them,  greeting.  _  We 

being  willing  for  certain  reasons,  that  all  and  singular  orders  or  resolutions, 
made  by  the  council  of  our  said  borough  on  the  day  of 

Whereby,  &c.  [here  describe  the  order  or  resolution  to  he  removed,  as  described 
in  the  rule'],  be  sent  by  you,  before  us,  do  command  you  and  every  of  you, 
that  you,  or  one  of  you,  do  send  forthwith,  under  your  seals  or  the  seal  of 
one  of  you,  or  under  the  seal  of  the  said  council  of  the  said  borough,  before 
us  [proceed  as  in  No.  CCXXIV.~\. 


No.  CCXXXIII. 

Certiorari  to  remove  Auditors'  Allowances  or  Disallowances. 

Edward  the  Seventh,  &c.  To  A.  B.,  Esquire,  auditor  of  the 
district.  We  being  willing  for  certain  reasons  that  all  and  singular  orders 
and  allowances  [or  disallowances]  made  by  you  in  the  accounts  of  the  over- 
seers of  the  poor  of  the  township  of  ,  in  the  county  of  ,  and 
within  the  said  district  for  the  half-year  ending  the  day  of  , 
together  with  the  reasons  for  such  allowances  [or  disallowances]  be  sent  by 
you  before  us,  do  command  you,  that  you  do  send  forthwith  under  your 
hand  before  us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice, 
at  the  Boyal  Courts  of  Justice,  London,  all  and  singular  the  said  orders  and 
allowances  [or  disallowances],  and  the  reasons  therefor  with  all  things 
touching  the  same  [proceed  as  in  No.  CCXXIV.,  ante,  p.  606], 
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No.  CCXXXIV. 
Special  Case  upon  Obdeb  of  Sessions. 

Between  A.  B Appellant, 

and 

The  Assessment  Committee  of  the  Poor  Law 
Union  in  the  county  of  and 
the  Overseers  of  the  Poor  of  the  parish 
of  Respondents. 

Upon  an  appeal   by  the   above-named  appellant  against  a  certain  rate 
or  assessment  made  i'or  the  relief  of  the  poor  of  the  parish  of  ,  in 

the  county  of  ,  on  the  day  of  ,  which  said  appeal 

came  on  for  hearing  at  the  general  quarter  sessions  of  the  peace  held  in 
and  for  the  said  county  of  on  ,  the  day  of 

when  upon  hearing  counsel  for  both  parties  that  Court  dismissed  the  said 
appeal  subject  to  the  opinion  of  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice  upon  the  following  case. 

,  /A/--   state  the  facts  as  they  were  proved  on  the  hearing  of  the  appeal  <u«l 
conclude. ~\ 

The  question  for  the  opinion  of  the  Court  is  whether  [as  the  case  may  he~] 
H  the  Court  shall  be  of  opinion  in  the  affirmative,  then  the  said  order  of 
sessions  is  to  be  affirmed  ;  it  in  the  negative,  then  the  said  order  of  sessions 
is  to  be  quashed  [or  to  he  otherivise  dealt  with  as  to  the  said  '  ourt  may  seem  fit}. 

(Signed)         A.  B.,  Chairman. 


No.  CCXXXV. 

Special  Case  stated  pursuant  to  12  &  13  Vict.  c.  43,  s.  11. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Between  A.  &  B IppeUants, 

and 
C.  &  D Respondents. 

This  is  a  case  stated  for  the  opinion  of  this  Court  pursuant  to  the  pro- 
visions of  the  11th  section  of  the  statute  12  &  13  Vict.   c.  43.      On  the 
day  of  the  respondents  assessed  the  above-named  appellants 

for  the  year  1907  to  the  rate  for  the  relief  of  the  poor  of  the  parish  of 
in  the  county  of  in  respect  of  the  premises  and  hereditaments  herein- 

after described.  The  appellants  refused  to  pay  the  amount  to  which  they 
were  assessed  in  the  said  rate,  or  any  part  thereof,  and  gave  due  notice 
of  appeal  against  the  said  assessment  to  the  Court  of  quarter  sessions,  holden 
in  and  for  the  said  county,  and  such  appeal  having  been  duly  entered. 
Afterwards  by  consent  of  the  parties  and  by  order  of  the  Honourable 
Mr.   Justice    *  the   following  special   case  was   stated  between   the 

appellants  and  the  respondents  ;  the  parties  thereto  hereby  agreeing  that 
judgment  in  conformity  with  the  decision  of  this  Court  and  for  such  costs 
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as  this  Court  shall  adjudge,  may  be  entered  at  the  said  quarter  sessions 
according  to  the  provisions  of  the  said  statute. 

Case. 

[Here  state  the  facts  and  contentions,  and  conclude  with  the  questions  for  the 
opinion  of  the  Court  and  a  prayer  for  judgment  in  conformity.'] 

Note. —  The  greater  number  of  cases  under  tin's  statute  being  rating  appeals, 
this  form  is  given  as  upon  (ui  appeal  against  a  poor  rate ;  in  ot/ier  appeals  the 
recitals  must  be  varied  according  to  the  nature  of  the  case. 


No.  CCXXXYI. 


Judgment  pronounced  at  the  Trial  on  Conviction  on  Indictment  for 

Misdemeanour. 

And  hereupon  at  the  trial  of  the  said  J.  M.,  A.  E.,  and  J.  B.  for  the  said 
offences  whereof  they  were  so  indicted  and  convicted  as  aforesaid,  the  Court 
does  according  to  the  form  of  the  Rule  in  that  case  made  and  provided,  pro- 
ceed to  judgment,  and  it  is  thereupon  considered  and  adjudged  and  ordered 
that  for  the  offence  and  misdemeanour  on  the  first  count  of  the  indictment 
within  specified,  the  said  J.  M.,  A.  R.,  and  J.  B.,  be  severally  and  respec- 
tively imprisoned  in  His  Majesty's  prison  at  Brixton,  in  the  county  of 
London,  the  said  J.  M.  for  nine  calendar  months  [with  hard  labour,  if  sa], 
and  the  said  A.  R.  and  J.  B.  for  eight  calendar  months  each,  to  commence 
and  be  computed  from  the  day  on  which  they  shall  severally  and  respectively 
be  first  taken  to  the  said  prison  in  execution  of  this  sentence.  And  that  they 
do  severally  enter  security  for  their  good  behaviour  for  the  term  of  two 
years,  to  commence  from  the  expiration  of  their  imprisonment  under  tbis 
sentence,  each  in  the  sum  of  one  hundred  pounds,  and  two  sufficient  sureties 
in  twenty-five  pounds  each,  and  that  they  be  severally  imprisoned  till  such 
security  be  given. 

And  it  is  further  considered  and  adjudged,  and  ordered  by  the  said  Court 
here,  that  for  the  offence  and  misdemeanour  in  the  second  count  of  the 
indictment  within  specified,  they  the  said  J.  M.,  A.  R.,  and  J.  B.,  be,  &c. 
[as  on  first  count,  or  as  the  case  may  be], 

NOTE. — For  order  of  committal  to  prison  upon  sentence  at  trial,  see  No.  108, 
ante,  p.  54K  ;  and  as  to  reason  for  sentence  on  separate  counts,  see  ante,  p.  131. 


No.  CCXXXVII. 


Affidavit  to  accompany  Certificate  for  a  Warrant  upon  an 
Indictment  removed. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex.-    The  King 
v. 
A.  B. 

I,  C.  D.,  of,  &c.  [solicitor  or  clerk  to],  solicitor  [or  agent]  for  the  prosecutor 
in  this  cause,  make  oath  and  say,  that  the  above-named  defendant  named  in 
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the  annexed  certificate  was  aol  held  to  bail  to  answer  the  indictment  against 
him  in  this  prosecution  for  certain  before  the  removal  of  the  same 

into  this  Court.  And  that  he  has  not  at  anytime  bren  held  to  bail  to  answer 
the  charges  in  the  said  indictment  specified,  either  before  or  since  the  finding 
of  the  same. 

Sworn,  &c. 

A  certificate  of  indictment,  to  be  obtained  at  the  Crown  Office,  must 
accompany  this  affidavit.     See  Form  No.  42,  ante,  p.  520. 


No.  CCXXXYTII. 

Notice  of  Bail  on  Indictment  removed. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex. — The  King 
against 
A.  B. 
(Indicted  -with  others). 
Take  notice,  that  the  above-named  defendant,  will  appear  before 

the  Honourable  Mr.  Justice  Judge  in  Chambers,  at  the  Koyal  Courts 

of  Justice,   London,   on  the  day  of  at  the  hour  of 

of  the  clock  of  the  same  day,  and  will  then  enter  into  his 

own  recognizance,  and  put  in  bail  for  his  the  said  defendant's  appearance,  in 
the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice,  on  the 
day  of  then  and  there  to  answer  to  an  indictment  against 

him  and  others,  for  certain  according  to  the  course  of  the  said  Court, 

and  personally  appear  from  day  to  day  upon  the  trial  of  the  said  indictment, 
and  personally  to  appear  in  the  said  Court,  on  the  return  of  the  postea,  in 
case  he  shall  "be  convicted,  and  so  from  day  to  day,  &c.     And  the  names  and 
descriptions  of  such  bail  are,  A.  B.,  of,  &c,  and  0.  D.,  of,  &c. 
Dated  this  day  of  190     . 


Yours,  &c, 
Solicitor  for  the  above-named  A.  B. 


To  the  prosecutor,  or  \ 

To  the    solicitor    or  [ 

agent  for  the  prosecutor.  ) 


No.  CCXXXIX. 

Notice  to  call  a  Defendant  on  Becognizance  to  appear  and  plead  to 

Indictment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

Middlesex. — The  King 

v. 
A.  B. 
(Indicted  with  others  [if  so']). 
Take  notice,  that  the  King's  Bench  Division  of  His  Majesty's  High  Court 
of  Justice  will  be  moved  on  the  dav  of  ,  or  so  soon 
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after  as  counsel  can  be  heard,  that  the  above-named  defendant  may  be  called 
upon  his  recognizance  to  appear  and  plead  to  the  indictment  against  him 
land  others]  in  this  prosecution  for  certain  [conspiracies].  And  in  case  the 
said  defendant  does  not  then  appear  and  plead  to  the  said  indictment,  the 
said  Court  will  be  moved  that  his  default  may  be  recorded,  and  that  the 
recognizance  of  the  said  defendant  and  of  his  bail  entered  into  in  this  prose- 
cution be  estreated  into  the  Exchequer. 

Dated  this  day  of  190     . 

Yours,  &c, 
SoUcitor  for  the  prosecutor. 

To  A.  B.,  the  above-named  \ 
defendant,  and  also  to  C.  D., 
of,  &c,  and  E.  F.,  of,  &c,  his 
bail. 

N.B.  —  This  notice  need  not  be  personally  served,  but  the  affidavit  of  service 
mast  state  a  copy  to  have  been  left  with  the  wife,  or  a  servant  of  the  defendant,  or 
of  his  bail,  at  the  residence  of  such  defendant  or  bail. 


No.  CCXL. 

Suggestion  of  Demise  of  the  Crown. 

At  which  time,  to  wit,  on  the  day  of  aforesaid  [the  return 

day  of  the  process,  next  after  the  demise],  before  which  time  our  late  Sovereign 
Lady  Queen  Victoria  departed  this  life.  And  the  rule  and  government  of 
the  said  United  Kingdom  descended  to  our  Serene  Sovereign  Lord  King 
Edward  the  Seventh,  now  King  of  the  said  United  Kingdom,  and  our  said 
Sovereign  Lord  King  Edward  the  Seventh  then  and  there  took  upon  himself 
the  rule  and  government  of  the  said  United  Kingdom,  to  wit,  at  "West- 
minster, in  the  county  of  Middlesex. 


No.  CCXLL 

Petition  for  a  Licence  for  King's  Counsel  to  appear  for  Defendant. 

To  the  King's  Most  Excellent  Majesty. 

The  humble  petition  of  A.  B.  of 

Sheweth,  that  on  the  day  of  there  was  an  information 

exhibited  in  the  King's  Bench  Division  of  your  High  Court  of  Justice  against 
your  petitioner,  for  certain  ,  upon  which  your  petitioner  is  to  be 

tried  at  [or,  that  at  the  sessions,  &c,  held  on,  &c, 

your  petitioner  was  indicted  for  ,  which  indictment  your  petitioner  (or 

the  prosecutor)  caused  to  be  removed  into  the  King's  Bench  Division  of  your  High 
Court  of  Justice  by  writ  of  certiorari,  upon  which  your  petitioner  is  to  be  tried 
at  on  ].     And  your  petitioner,  having  in  all  the  proceedings 

relating  to  the  said  information  [or  indictment]  advised  [or  being  desirous  of 
advising]  with  ,  one  of  your  Majesty's  counsel,  who  may  be  very 

useful  to  your  petitioner  in  defending  your  petitioner  on  the  trial  of  the  said 
indictment  [or  information].     Your  petitioner  therefore  humbly  prays  that 

S.M.  R  R 
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your  Majesty  would  be  graciously  pleased  to  grant  your  royal  dispensation 
for  the  said  to  bo  of  counsel  for  your  said  petitioner  on  the  trial  of 

the  said  indictment  [or  information], 

"Who  as  in  obedience  and  duty  bound  shall  ever  pray,  &c. 

To  be  left  at  the  Home  Office,  where  a  memorandum  or  certificate  will  be  givi  n, 
which  must  be  delivered  to  the  counsel's  clerk. 


No.  CCXLII. 

Allocatur  for  a  Third  Part  of  a  Fixe. 

A  note  of  charges,  expended  by  A.  BM  of,  &c,  in  the  prosecution  of  an 
information  [or  indictment],  against  C.  D.,  of,   &c,  for  certain 
whereof  ho  is  indicted  [or  impeached],  and  by  a  jury  of  the  country  [or  his 
own  confession,  or  default],  he  is  convicted,  and  thereupon  a  fine  of 
is  imposed  on  the  said  defendant,  which  fine  is  paid  into  Court. 

\_Here  copy  the  bill  of  costs.] 

The  master  will  then  certify  as  follows  : 

"I  hereby  certify  that  the  above-named  A.  B.  is  the  prosecutor  in  this 

cause,  and  that  he  has  expended  divers  sums  of  money  in  the  prosecution 

thereof,  amounting  to  more  than  one-third  part  of  the  fine  above-mentioned." 

Dated  this  day  of  190     . 

J.  B.  Mbllor. 
Upon  ivhich  two  Judges  will  make  an  allocatur. 

Judge's  Allocatur. 

Let  the  prosecutor  be  allowed  the  sum  of  for  his  charges  by  him 

expended,  as  aforesaid,  according  to  the  privy  seal  in  that  behalf. 
Dated  this  day  of  190     . 

Alverstone,  C.  J. 

W.  Grantham. 

Form  of  Beceipt  to  be  given. 

The  King,  on  the  prosecution  of  A.  B.,  against  0.  D. 
Beceived  day  of  of  J.  B.  Mellor,  Esquire,  His  Majesty's 

Coroner  and  Attorney,  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice,  the  sum  of  being  the  third  part  of  a  fine  imposed  on 

the  defendant  by  the  said  Court,  and  allowed  to  the  prosecutor,  by  virtue  of 
the  King's  writ  of  privy  seal,  for  the  use  of  the  said  prosecutor. 

Solicitor  for  the  prosecutors. 


The  above  note,  certificate,  and  allocatur  to  be  engrossed  on  a  roll,  and  the 
receipt  to  be  annexed  thereto. 


No.  CCXLIII. 

Boll  of  Proceedings  in  Outlawry. 

Award  of  Wherefore  the  sheriff  of  the  said  county  of  Middlesex  is  commanded  by  the 

venire  facias.      writ  of  our  said  Lord  the  King  that  he  cause  the  said  C.  G.,  J.  O.,  and  C.  B. 

to  come  before  our  said  Lord  the  King  in  the  King's  Bench  Division  of  his 
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High  Court  of  Justice  at  the  Royal  Courts  of  Justice,  London,  on  the  twelfth 
day  of  January,  in  the  year  of  our  Lord,  &c,  to  answer  to  our  said  Lord  the 
King  for  the  misdemeanours  aforesaid  whereof  they  are  indicted  as  aforesaid, 
on  which  said  twelfth  day  of  January  in  the  year  of  our  Lord,  &c,  before 
our  said  Lord  the  King  at  the  Royal  Courts  of  Justice  aforesaid,  the  sheriff  Return, 
of  the  said  county  of  Middlesex  returns  the  said  last-mentioned  writ  indorsed 
as  follows,  that  is  to  say  : — "  The  within-named  C.  G.,  J.  0.,  and  C.  R.  are 
not  nor  is  either  of  them  found  in  my  bailiwick.     The  answer  of  T.  C, 
Esquire,    R.    S.,    Esquire,  Sheriff."      Whereupon   at   the   Royal   Courts   of  Award  of 
Justice,  London,  aforesaid,  in  the  said  Court  before  our  said  Lord  the  King  1st  capias. 
on  the  said  Monday  the  said  twelfth  day  of  January  in  the  year  of  our  Lord 
one  thousand,  &c,  the  sheriff  of  the  said  county  of  Middlesex  by  another 
writ  of  our  said  Lord  the  King  was  commanded  that  he  should  not  forbear 
by  reason  of  any  liberty  in  his  bailwick,  but  that  he  should  take  the  said  C.  G. , 
J.  O.,  and  C.  R.  if  they  should  be  found  in  his  bailiwick,  and  them  safely 
keep   so  that  he  may  have  their  bodies  before  our  Lord  the  King  in  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the  Royal 
Courts  of  Justice,  London,  on  Thursday  the  fifteenth  day  of  April,  in  the 
year  of  our  Lord,  &c,  to  answer  to  our  said  Lord  the  King  for  the  mis- 
demeanours aforesaid  whereof  they  are  indicted  as  aforesaid,  on  which  said 
Thursday  the  fifteenth  day  of  April,  in  the  year  of  our  Lord,  &c,  before  our 
said  Lord  the  King  at  the  Royal  Courts  of  Justice,  London,  aforesaid,  the  Return, 
sheriff  of  the  said  county  of  Middlesex  returns  the  said  last-mentioned  writ 
indorsed  as  follows,  that  is  to  say,  The  within-named  C.  G.,  J.  0.,  and  C.  R. 
are  not  nor  is  either  of  them  found  in  my  bailiwick.     The  answer  of  T.  C, 
Esquire,  R.  S.,  Esquire,  sheriff.     Whereupon  at  the  Royal  Courts  of  Justice  Award  of 
aforesaid,  in  the  said  Court  before  our  said  Lord  the  King,  on   the  said  2nd  capias. 
Thursday  the  said  fifteenth  day  of  April,  as  before  the  sheriff  of  the  said 
county  of  Middlesex  by  writ  of  alias  capias  of  our  said  Lord  the  King  is 
commanded  that  he  take  the  said  C.  G.,  J.  O.,  and  C.  R.,  if  they  shall  be 
found  in  his  bailiwick,  and  them  safely  keep  so  that  he  may  have  their 
bodies  before  our  said  Lord  the  King  in  the  said  Court  at  the  Royal  Courts  of 
Justice,  London,  on  the  twenty-second  day  of  May,  in  the  year  of  our  Lord, 
&c,  to  answer  to  our  said  Lord  the  King  for  the  misdemeanours  aforesaid, 
whereof  they  are  indicted  as  aforesaid ;    And  now,  that  is  to  say  on  the  said 
fifteenth  day  of  April,  1889,  at  the  Royal  Courts  of  Justice  aforesaid,  comes 
the  said  J.  0.  by  S.  G.  H.,  his  solicitor,  and  having  heard  the  said  indict- 
ment read  says  that  he  is  not  guilty  thereof,  and  hereupon  he  puts  himself 
upon  the  country.     And  James  Robert  Mellor,  Coroner  and  Attorney  for  our 
said  Lord  the  King  in  the  King's  Bench  Division  of  His  Majesty's  High 
Court  of  Justice,  before  the  King  himself,  who  for  our  said  Lord  the  King 
in  this  behalf  prosecutes,  does  the  like.     Therefore  let  a  jury  come  to  try 
upon  their  oath  whether  the  said  J.  0.  be  guilty  of  the  premises  aforesaid  or 
not,  because  as  well  the  said  James  Robert  Mellor,  who  for  our  said  Lord 
the  King  in  this  behalf  prosecutes,  as  the  said  J.  O.  have  thereupon  severally 
put  themselves  upon  the  said  jury  the  same  day  is  given  as  well  to  the  said 
James  Robert  Mellor,  who  for  our  said  Lord  the  King  in  this  behalf  prosecutes, 
as  to  the  said  J.  0. ;  And  afterwards,  that  is  to  say  on  the  said  Saturday  the 
said  twenty-second  day  of  May  in  the  year  of  our  Lord,  &c,  before  our  said 
Lord  the  King  at  the  Royal  Courts  of  Justice  aforesaid,  come  as  well  the 
said  James  Robert  Mellor,  who  for  our  said  Lord  the  King  in  this  behalf 
prosecutes,  as  the  said  J.  0.  by  his  solicitor  as  aforesaid ;  And  on  which 
said  twenty-second  day  of  May  in  the  year  of  our  Lord,  &c,  before  our  said 
Lord  the  King  at  the  Royal  Courts  of  Justice  aforesaid,  the  sheriff  of  the 
said  county  of  Middlesex  does  return  the  said  writ  of  alias  capias  indorsed  as  Return  to 
follows,  that  is  to  say,  The  within-named  C.  G.  and  C.  R.  are  not  nor  is  2nd  capias. 
either  of  them  found  in  my  bailiwick.     I  further  certify  and  return  that  by 
virtue  of  this  writ  to  me  directed  I  took  the  within-named  J.  0.  in  my 
bailiwick  and  him  safely  kept  until  I  received  an  order  of  the  said  Court 
made  by  the  Honourable  Mr.  Justice  C.  discharging  me  from  further  keeping 
him  the  said  J.  0.,  whereupon  I  permitted  him  to  go  at  large.    The  answer  of 

rr2 
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Award  of         T.  C,  Esquire,  B.  S.,  Esquire,  sheriff.    Whereupon  al  the  Royal  Courte  of 

3rd  capias.        Justice  aforesaid,  in  the  said  Court  before  our  said  Lord  the  King,  on  the 

said  twenty-second  day  of  May  in  the  year  of  our  Lord  one  thousand,  &C,  as 

before  the  sheriff  of  the  said  county  of  Middlesex  by  a  writ  of  pluries  capias  of 

our  said  Lord  the  King  is  commanded  that  he  take  the  said  < '.  <;.  and  0.  EL 
if  they  shall  be  found  in  his  bailiwick,  and  them  Bafely  keep  so  that  ho  may 
have  their  bodies  b( 'lore  our  said  Lord  the  King  in  the  King's  Bench  Division 

of    lii>   Majesty's  High  Court  of   Justice  at  the   Royal   Courts  of   Justice, 
London,   on  the   second   day  of  November  in  the  year  of  our  Lord  one 
Ei-turn  of         thousand,  &c,  to  answer  to  our  said  Lord  the  King  for  the  misdemeanours 
3rd  capias.         aforesaid  whereof  they  are  indicted  as  aforesaid,  on  which  said  second  day  of 
November  in  the  year  of  our  Lord  one  thousand,  &c,  before  our  said  Lord 
the  King  at  the  Royal  Courts  of  Justice  aforesaid,  the  sheriff  of  the  said 
county  of  Middlesex  does  return  the  said  last-mentioned  writ,  that  is  to  say, 
the  said  writ   of  plwries   capias  indorsed  as  follows,  that   is  to   say,   The 
within-named  C.  G.  and  0.  R.  are  not  nor  is  either  of  them  found  in  my 
bailiwick.     The  answer  of  T.  C,  Esquire,  R.  S.,  Esquire,  sheriff.  The  within 
named  C.  G.  and  C.  R.  are  not  nor  is  either  of  them  found  in  my  bailiwick. 
The  answer  of  J.  C,  Esquire,  A.  C,  Esquire,   sheriff.     Whereupon  at  the 
Award  of  writ  Royal  Courts  of  Justice  aforesaid,  in  the  said  Court  before  our  said  Lord  the 
of  exigent.  King  on  the  same  Tuesday  the  said  second  day  of  November  in  the  year  of 

our  Lord  one  thousand,  &c,  by  the  writ  of  exigent  of  our  said  Lord  the 
King  the  sheriff  of  the  said  county  of  Middlesex  is  commanded  that  he  cause 
to  be  exacted  the  said  C.  G.  and  C.  R.  from  County  Court  to  County  Court 
until  they  shall  be  outlawed  according  to  the  law  and  custom  of  England  if 
they  shall  not  appear,  and  if  they  shall  appear  that  then  he  take  them  and 
them  safely  keep  so  that  he  may  have  their  bodies  before  our  said  Lord  the 
King  in  the  King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice 
at  the  Boyal  Courts  of  Justice,  London,  on  the  thirty-first  day  of  January 
in  the  year  of  our  Lord  one  thousand,  &c,  to  answer  to  our  said  Lord  the 
King  for  the  misdemeanours  aforesaid  whereof  they  are  indicted  as  aforesaid, 
Award  of  writ  and  whereupon  he  has  before  returned  unto  our  said  Lord  the  King  that  the 
of  proclama-      said  C.  G.  and  C.  R.  were  not  found  in  his  bailiwick,  and  thereupon  at  the 
tions.  same  time,  to  wit  at  the  Royal  Courts  of  Justice  aforesaid  in  the  said  I  lourt 

before  our  said  Lord  the  King  on  the  said  second  day  of  November  in  the 
year  of  our  Lord  one  thousand,  &c,  by  the  writ  of  proclamation  of  our  said 
Lord  the  King  (in  which  said  writ  it  is  recited  that  our  said  Lord  the  King 
by  his  said  writ  of  exigent  having  the  same  day  of  teste  and  return  as  that 
his  writ  of  proclamation,  had  commanded  the  sheriff  of  the  said  county  of 
Middlesex  that  he  should  cause  to  be  exacted  the  said  E.  G.  and  C.  R.  from 
County  Court  to  County  Court  until  they  should  be  outlawed  according  to 
the  law  and  custom  of  England  if  they  should  not  appear,  and  if  they  should 
appear  that  then  he  the  said  sheriff  take  them  and  them  safely  keep  so  that 
he  might  have  their  bodies  before  our  said  Lord  the  King  in  the  King's 
Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the  Royal  Courts 
of  Justice,  London,  on  the  thirty- first  day  of  January  in  the  year  of  our 
Lord,  &c,  to  answer  to  our  said  Lord  the  King  for  the  misdemeanours  afore- 
said whereof  they  are  indicted  as  aforesaid),  the  sheriff  of  the  said  county  of 
Middlesex  is  therefore  commanded  that  in  pursuance  of  the  statutes  in 
such  case  made  and  provided  he  cause  the  said  C.  G.  and  C.  R.  to  be 
proclaimed  three  several  days  according  to  the  form  of  the  statutes  in  that 
case  made  and  provided,  one  of  the  same  proclamations  to  be  made  in  the 
open  County  Court  of  and  in  his  county,  one  other  of  the  same  proclamations 
to  be  made  at  the  general  quarter  sessions  of  the  peace  in  and  for  his 
county,  being  those  parts  where  the  said  C.  G.  and  C.  R.  at  the  time  of  the 
said  exigent  awarded  were  dwelling,  and  one  other  of  the  same  proclama- 
tions  to  be  made  one  month  at  least  before  the  quinto  exact  by  virtue  of  the 
said  writ  of  exigent  in  manner  following,  that  is  to  say,  that  he  reduce  the 
said  proclamation  into  writing,  and  do  affix  copies  thereof  either  in  writing 
or  in  print  or  partly  in  writing  and  partly  in  print  previously  to  the  com- 
mencement of  divine  service  on  a  Sunday  on  the  doors  of  all  the  churches 
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aud  chapels  within  the  parish  of  Saint  Marylebone  in  the  said  county  of 
Middlesex,  being  the  parish  where  the  said  C.  G.  and  the  said  0.  R.  were 
dwelling  at  the  time  of  the  said  exigent  so  awarded,  that  they  the  said 
C.  G.  and  the  said  C.  R.  render  themselves  unto  the  said  sheriff  before  or  at 
the  time  when  they  shall  be  the  fifth  time  exacted  by  virtue  of  the  said  writ 
of  exigent,  so  that  he  may  have  their  bodies  before  our  Lord  the  King  in  the 
King's  Bench  Division  of  His  Majesty's  High  Court  of  Justice  at  the  Royal 
Courts  of  Justice,  London,  on  the  thirty-first  day  of  January  in  the  year  of 
our  Lord  one  thousand.  &c,  to  answer  to  our  said  Lord  the  King  for  the 
misdemeanours  aforesaid  whereof  they  are  indicted  as  aforesaid,  on  which 
said  thirty-first  day  of  January  in  the  said  year  of  our  Lord,  &c,  before  our  Return  to -writ 
said  Lord  the  King,  at  the  Royal  Courts  of  Justice  aforesaid,  the  sheriff  of  of  proclama- 
the  said  county  of  Middlesex  does  return  the  said  writ  of  proclamation,  and  tions. 
endorsed  as  follows,  that  is  to  say  :  By  virtue  of  this  writ  to  me  directed  I 
have  caused  the  within  named  C.  G.  and  C.  R.  to  be  proclaimed  three  several 
days  according  to  the  form  of  the  Rule  within  mentioned,  as  I  am  within 
commanded.  The  answer  of  J.  C,  Esquire,  A.  A.  C,  Esquire,  sheriff.  And 
on  the  said  thirty-first  day  of  January  in  the  said  year  of  our  Lord,  &c, 
before  our  said  Lord  the  King,  at  the  Royal  Courts  of  Justice  aforesaid,  the  Return  to  writ 
sheriff  of  the  said  county  of  Middlesex  does  return  the  said  writ  of  exigent  of  exigent. 
executed  and  endorsed  as  follows,  that  is  to  say  :  The  execution  of  this  writ 
appears  by  the  schedule  annexed.  The  answer  of  J.  C,  Esquire,  A.  A.  C, 
Esquire,  sheriff,  and  which  said  schedule  is  as  follows,  that  is  to  say : 
Middlesex — I,  J.  C,  Esquire,  and  A.  A.  C,  Esquire,  sheriff  of  the  county 
aforesaid,  humbly  certify  and  return  that  by  virtue  of  the  writ  hereunto 
annexed  at  my  open  County  Court  in  Middlesex,  holden  in  and  for  my  county 
of  Middlesex  at  the  house  known  by  the  name  of  the  Sheriff's  Office  in  Red 
Lion  Square  on  the  second  day  of  December  in  the  year  of  our  Lord  one 
thousand,  &c,  C.  G.  and  C.  R.  in  the  said  writ  named  were  a  first  time 
demanded  and  did  not  appear  at  my  open  County  Court  of  Middlesex  holden 
in  and  for  my  said  county  at  the  house  above  mentioned  on  the  thirtieth  day 
of  December  in  the  year  aforesaid,  the  said  C.  G.  and  C.  R.  were  a  second 
time  demanded  and  did  not  appear  at  my  open  County  Court  of  Middlesex 
holden  in  and  for  my  said  county  at  the  house  above  mentioned  on  the 
twenty-seventh  day  of  January  in  the  year  aforesaid,  the  said  C.  G.  and 
C.  R.  were  a  third  time  demanded  and  did  not  appear.  By  the  same  sheriff. 
Whereupon  at  the  Royal  Courts  of  Justice  aforesaid,  in  the  said  Court  before  Award  of  writ 
our  said  Lord  the  King  on  the  said  thirty-first  day  of  January  in  the  year  of  exigent 
of  our  Lord,  one  thousand,  &c,  by  writ  of  allocatur  exigent  of  our  said  Lord  wrth  allocatur . 
the  King  the  sheriff  of  the  said  county  of  Middlesex  is  commanded  that 
allowing  the  three  County  Courts  at  which  the  said  C.  G.  and  C.  R.  were 
exacted  anddid  not  appear,  as  he  has  returned  to  our  said  Lord  the  King,  he 
cause  them  to  be  further  exacted  at  his  next  County  Court,  and  so  from 
County  Court  to  County  Court  until  they  shall  be  outlawed  according  to  the 
law  and  custom  of  England  if  they  shall  not  appear,  and  if  they  shall  appear 
that  then  he  take  them  and  them  safely  keep  so  that  he  may  have  their  bodies 
before  our  said  Lord  the  King  in  the  King's  Bench  Division  of  His  Majesty's 
High  Court  of  Justice  at  the  Royal  Courts  of  Justice,  London,  aforesaid,  on 
the  ninth  day  of  May  in  the  year  of  our  Lord,  &c,  to  answer  to  our  said 
Lord  the  King  for  the  misdemeanours  aforesaid  whereof  they  are  indicted  as 
aforesaid,  and  whereupon  he  has  before  returned  unto  our  said  Lord  the  King 
that  the  said  C.  G.  and  C.  R.  were  not  found  in  his  bailiwick,  on  which  said 
ninth  day  of  May  in  the  year  of  our  Lord  one  thousand,  &c,  before  our  said  Return  of 
Lord  the  King  at  the  Royal  Courts  of  Justice,  London,  aforesaid,  the  sheriff  outlawry, 
of  the  said  county  of  Middlesex  returns  the  said  writ  of  allocatur  exigent 
executed  and  indorsed  as  follows,  that  is  to  say  :  The  execution  of  this  writ 
appears  by  the  schedule  annexed.  The  answer  of  J.  C,  Esquire,  A.  A.  C, 
Esquire,  sheriff,  and  which  said  last-mentioned  schedule  is  as  follows,  that  is 
to  say  :  Middlesex — I,  J.  C,  Esquire,  and  A.  A.  C,  Esquire,  sheriff,  of  the 
county  aforesaid,  humbly  certify  and  return  that  by  virtue  of  the  writ  here- 
unto annexed  at  my  County  Court  of  Middlesex  holden  in  and  for  my  county 
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of  Middlesex  at  the  hou66  known  by  the  name  of  the  Sheriff's  Office  in  Red 
Lion  Square  on  the  twenty-fourth  day  of  February  in  the  year  of  our  Lord 
one  thousand.  iVc,  < '.  G.  and  C.  E.  in  the  said  writ  named  were  a  fourth  time 
demanded  and  did  not  appear  at  my  County  Court  of  Middlesex  hold  en  in 
and  tor  my  county  of  Middlesex  at  the  house  above-mentioned  on  the  twei  it  y- 
fourtb  day  of  March  in  the  year  aforesaid,  the  said  C.  G.  and  C.  R.  were  a 
fifth  time  demanded  and  did  not  appear.  Therefore  by  the  judgment  of 
T.  W.,  Esquire,  and  W.  B.,  Esquire,  His  Majesty's  coroners  for  the  said 
county  of  Middlesex,  the  said  C.  G.  and  C.  R.,  according  to  the  law  and 
custom  of  England,  are  outlawed.     By  the  same  sheriff. 

Note. — Sec  further  the  forms  in  4  Gh.  Gr.  L.  pp.  213  to  243.  But  it  must 
In'  litirur  in  mind  that  continual i a*  urr  abolished  (E.  144,  p.  296),  and  that  the 
pleadings,  dtc.  are  now  dated  of  the  day  of  the  month  and  year  when  pleaded 
(Br.  4  and  117),  and  without  reference  to  the  year  of  the  reign. 


No.  CCXLIV. 

Affidavit  to  kevive  Attachment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — The  King 
against 
A.B. 
In  a  cause 
C.  D.  v.  E.  F. 
I,  G.  H.,  of,  &c.  ,  solicitor  for  the  prosecutor  in  this  cause,  make 

oath  and  say — 

1.  That  on  the  day  of  one  thousand  nine  hundred  and 

a  writ  of  attachment  was  granted  by  this  honourable  Court  against 
the  above-named  defendant  for  his  contempt  in  not  [describe  the  nature  of  the 
contempt]  and  that  the  said  writ  was  duly  issued  out  of  the  said  Court,  directed 
to  the  sheriff  of 

2.  And  I,  this  deponent,  further  say,  &c.  [stating  the  facts  which  have  occa- 
sioned the  delay  in  issuing  or  executing  the  writ,  and  accounting  for  the  writ  not 
having  been  renewed  within  a  year.'] 

3.  That  the  said  defendant  has  not  in  any  manner  purged  his  contempt  for 
which  the  said  writ  of  attachment  was  granted  and  issued. 

Sworn,  &c. 


No.  CCXLV. 

Affidavit  of  Service  of  Order  on  Sheriff  to  return  Attachment. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — The  King 
v. 
A.B. 
In  a  cause 
C.  D.  v.  E.  F. 
I,  A.  B.,  of,  &c,  clerk  to  of,  &c.,  solicitor  for  tho  pro- 

secutor in  this  cause,  make  oath  and  say — 

1 .  That  I  did,  on  the  day  of  serve  the  order 

hereunto  annexed  marked  A  on  the  sheriff  of  the  county  of  by 

delivering  a  true  copy  of  the  said  order  to  a  clerk  of  the  under-sheriff  of  the 
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said  county,  at  the  office  of  the  said  under-sheriff,  situate  at  ,  and 

at  the  same  time  showing  to  the  said  clerk  the  said  original  order. 

2.  That  I  have  this  day  searched  the  proper  file  in  the  Crown  Office  of  this 
honourable  Court,  and  that  no  return  has  been  made  or  filed  to  the  writ  of 
attachment  in  this  cause  mentioned  in  the  said  order  hereunto  annexed. 
And  that  the  said  sheriff  has  not  obeyed  the  said  order. 

Sworn,  &c. 

The  like  affidavit  of  service  on  coroner  to  be  varied  accordingly. 


No.  CCXLVI. 

Affidavit  of  Service  of  Habeas  Corpus  on  Sheriff. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

England. — The  King 

v. 

A.  B. 

In  a  cause 

C.  D.  v.  E.  F. 

I,  A.  B.,  of,  &c,  clerk  to  ,  of,  &c,  solicitor  for  the  prosecutor  in 

this  cause,  make  oath  and  say — 

1.  That  a  writ  of  habeas  corpus  was  duly  issued  out  of  and  under  the  seal 
of  this  honourable  Court,  directed  to  the  sheriff  of  ,  commanding 
such  sheriff  to  have  the  body  of  before  this  Court  immediately,  to 
undergo,  &c. 

2.  That  I  did,  on  the  day  of  ,  deliver  the  said  writ  of  habeas 
corpus  to  the  said  sheriff  of  by  leaving  such  writ  with  a  clerk  of  the 
under-sheriff  of  the  said  county  at  the  office  of  the  said  under-sheriff,  situate 
at 

3.  That  I  have  'this  day  searched  the  proper  file  at  the  Crown  Office  of  this 
honourable  Court.  That  no  return  has  been  filed  or  made  to  the  said  writ 
of  habeas  corpus ;  and  that  the  said  sheriff  has  not  obeyed  the  said  writ,  by 
bringing  in  the  body  of  the  said 

Sworn,  &c. 

The  like  affidavit  of  service  on.  coroner  to  be  varied  accordingly. 


No.  CCXLVIL 
Attachment  on  the  Return  of  a  Rescue. 

Edward  the  Seventh,  &c.     To  the  sheriff  of  ,  greeting.     We  com- 

mand you  that  you  do  not  forbear,  &c,  but  that  you  attach  A.  B.,  if  he 
shall  be  found  in  your  bailiwick,  and  him  safely  keep  so  that  you  may  have 
him  before  us  in  the  King's  Bench  Division  of  our  High  Court  of  Justice  at 
the  Royal  Courts  of  Justice,  London,  on  the  day  of  ,  to 

answer  to  us  for  certain  trespasses,  contempts,  and  rescues  whereof  by  your 
return  [or  the  return  of  ,  sheriff  of  the  county  of  ),  he  is 

impeached.     And  that  you  have  there  this  writ. 

Witness,  &c. 
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No.  C<  XI, VIII. 

Record  on  Traverse  of  Inquisition  of  Escheat. 

Pleas  before  our  Lord  the  King  in  his  High  Court  of  Justice  at  the  Royal 

Courts   of  Justice  in  the  county  of   Middlesex   of  Trinity  Sittings  in  tho 

year  of  our  Sovereign  Lord  Edward  the  Seventh,  by  the  grace  of 

God  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  King,  Defender  of 

the  Faith. 

Iit(j)iit>itiiin. 

Cumberland  to  wit :  By  a  certain  inquisition  indented  and  taken  at  the 
County  Hotel  situate  at  Carlisle,  in  the  county  of  Cumberland,  on  Thursday 
the  day  of  in  the  year  of  the  reign  of  our  Sovereign 

Lord  Edward  the  Seventh  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  King,  Defender  of  the  Eaith,  before  II.  W.  W., 
Esquire,  one  of  His  Majesty's  counsel  learned  in  the  law,  and  A.  T.  C, 
Esquire,  commissioners  of  our  said  Lord  the  King  by  virtue  of  His  Majesty's 
commission  under  the  wafer  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster  the  fourth  day  of  May  in 
the  year  of  His  said  Majesty's  reign,  and  to  the  said  inquisition 

annexed  to  them  the  said  commissioners  and  others  in  the  said  commission 
named,  commanding  them  or  any  one  or  more  of  the  commissioners  afore- 
said to  inquire  on  behalf  of  our  said  Lord  the  King  of  divers  matters, 
things  and  circumstances  in  the  said  commission  specified  upon  the  oaths 
of  T.  G.,  J.  A.,  J.  A.,  J.  G.,  J.  L.,  E.  C,  J.  H.,  G.  M.,  J.  P.,  J.  A.,  J.  R. 
and  J.  W.,  good  and  lawful  men  of  the  said  county  of  Cumberland, 
who  being  duly  sworn  and  charged  to  inquire  touching  the  matters  in 
the  said  commission  mentioned.  It  was  found  that  C.  H.,  spinster,  for- 
merly of  Carlisle  aforesaid,  but  late  of  Singapore,  in  the  said  commission 
named,  was  in  her  lifetime  and  at  the  time  of  her  death  seised  to  her 
and  her  heirs  of  an  estate  in  fee  simple  in  possession  of  and  in  all  that 
messuage  or  dwelling-house  with  the  appurtenances  situate  and  being 
number  ,  C.  Street,  in  the  city  of  Carlisle  aforesaid,  and  that  she 

the  said  C.  H.  became  entitled  to  one  equal  undivided  moiety  or  half  part 
of  the  said  messuage  or  dwelling-house  with  the  appurtenances  on  tho 
death  of  Sir  S.  H.,  late  of  Carlisle  aforesaid,  knight,  deceased,  under  or  by 
virtue  of  a  devise  thereof  contained  in  the  last  will  and  testament  of  the 
said  Sir  S.  H.  bearing  date  the  day  of  ,  which  devise  was  in 

the  words  or  to  the  effect  following,  that  was  to  say:  "  I  give  and  devise 
unto  my  daughters  C.  H.  and  J.  H.,  who  are  now  residing  with  me  All 
that  my  messuage  or  dwelling-house  with  the  appurtenances  which  I  now 
occupy  situate  in  C.  Street,  in  the  city  of  Carlisle  :  And  also  all  my  furniture, 
plate,  linen,  china,  and  all  other  my  goods,  chattels,  and  effects  that  may  be 
contained  therein  at  the  time  of  my  decease  and  also  my  carriage,  except 
such  goods,  chattels,  or  effects  as  are  by  me  hereinbefore  specifically  given 
and  bequeathed  :  To  hold  the  same  except  as  before  excepted  unto  my  said 
daughters,  C.  H.  and  J.  H.,  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  respective  natures  thereof  as  tenants  in  common." 
And  it  was  further  found  that  the  said  C.  H.  became  entitled  to  the  remaining 
equal  undivided  moiety  or  half  part  of  the  said  messuage  or  dwelling-house  with 
the  appurtenances  under  or  by  virtue  of  a  certain  indenture  bearing  date  on 
or  about  the  day  of  ,  and  made  between  the  said  J.  H.  of  the 

one  part,  and  the  said  C.  H.  of  the  other  part :  Whereby  the  said  J.  H.  for 
the  valuable  consideration  therein  mentioned  did  grant,  bargain,  sell,  release 
and  confirm  unto  the  said  C.  H.  and  her  heirs,  all  that  the  undivided  moiety 
or  other  the  part  or  share  of  or  to  which  she  the  said  J.  H.  then  was  under  or 
by  virtue  of  the  said  will  of  the  said  Sir  S.  H. ,  or  otherwise  seised  or  entitled  of 
and  in  all  that  freehold  messuage  or  tenement  situate  standing  and  being  in 
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C.  Street,  in  the  city  of  Carlisle  aforesaid,  being  number  To  of  the  houses  iu 
the  said  street,  and  of  and  in  the  garden  or  curtilage  behind  the  same, 
bounded  by  the  houses  formerly  of  H.  S.,  on  or  towards  the  south-east  by 
the  premises  now  or  formerly  of  Mr.  G.  D.,  on  or  towards  the  south-west  by 
the  house  and  premises  sometime  since  purchased  by  Miss  F.  G.  on  or 
towards  the  north-west  and  by  the  street  called  C.  Street,  on  or  towards  the 
north-east  and  which  messuage  or  tenement  was  formerly  in  the  occupation 
of  J.  I.,  but  lately  of  the  said  testator  Sir  S.  H.,  and  also  of  and  in  half  of 
the  wall,  being  a  party  wall  on  the  north-west  side  of  the  said  messuage  or 
tenement,  a  moiety  or  other  undivided  share  whereof  was  thereby  granted 
and  released  or  intended  so  to  be,  and  in  the  full  and  free  right  of  way  and 
passage  in  and  by  the  conveyance  of  the  said  hereditaments  and  premises  to 
the  said  testator  Sir  S.  H.  reserved  for  him  the  said  Sir  S.  EL,  his  heirs  and 
assigns,  friends,  servants,  and  workmen,  and  the  tenants  and  occupiers  of 
the  said  messuage  or  tenement,  garden,  and  premises,  the  moiety,  or  other 
the  undivided  share  whereof  was  thereby  granted  and  released  or  intended  so 
to  be  or  any  of  them  or  any  part  thereof  and  all  and  every  persons  and  person 
thereunto  authorised  by  any  person  or  persons  claiming  under  the  said  Sir 
S.  H.,  at  his  or  their  will  and  pleasure  to  go,  return,  pass,  and  repass  from 
the  said  messuage  or  tenement  and  garden  a  moiety  or  other  undivided  part 
whereof  was  thereby  granted  and  released  or  intended  so  to  be  through,  over, 
and  along  the  footway  on  the  south-west  sides  of  the  dwelliug-houses 
purchased  by  the  said  F.  G.  and  Sir  S.  H.,  to  the  footway  or  passage  leading 
from  other  premises  sometime  since  purchased  by  J.  R.,  from  thence  along 
the  said  last-mentioned  footway  or  passage  into  C.  Street,  aforesaid,  as  the 
same  was  delineated  in  the  map  or  plan  ajypearing  in  the  margin  of  the 
conveyance  thereof  to  the  said  J.  I.  :  And  also  of  and  in  the  right  also 
reserved  to  the  said  Sir  S.  II.,  his  heirs  and  assigns,  concurrently  with  the 
owners  of  the  houses  numbered  74  and  75  in  C.  Street,  aforesaid,  to  use  the 
well  and  pump  then  or  formerly  used  by  the  occupiers  of  the  said  three 
dwelling-houses,  and  of  and  in  all  out-houses,  buildings,  erections,  fixtures, 
cellars,  areas,  courts,  court-yards,  gardens,  cisterns,  sewers,  gutters,  drains, 
ways,  passages,  lights,  water-courses,  liberties,  easements,  advantages, 
commodities,  emoluments,  hereditaments,  and  appurtenances,  whatsoever  to 
the  said  messuage  or  tenement  belonging  or  in  anywise  appertaining  or  with 
the  same  then  or  at  any  time  theretofore  demised,  held,  used,  occupied,  or 
enjoyed  or  reputed  or  known  as  part,  parcel,  or  member  thereof  or  appertaining 
thereto,  and  of  and  in  the  reversion  and  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues,  and  profits  of  the  said  messuage  or  tenement : 
And  all  the  estate,  right,  title,  interest,  property,  claim,  and  demand, 
whatsoever  of  her  the  said  J.  H.,  into  and  out  of  the  moiety  or  other  the 
share  thereby  released  or  intended  so  to  be  of  and  in  the  hereditaments  and 
premises  thereinbefore  described  and  every  part  thereof  :  To  have  and  to  hold 
the  said  moiety  thereby  granted  and  released  or  otherwise  assured  or  intended 
so  to  be  of  and  in  the  said  messuage,  tenement,  hereditaments,  and  premises 
with  all  and  every  the  appurtenances  to  the  said  moiety  belonging  or  in 
anywise  appertaining  unto  and  to  the  use  of  the  said  C.  EL,  her  heirs  and 
assigns  for  ever :  And  it  was  further  found  that  the  said  Sir  S.  II.  departed 
this  life  on  or  about  the  fourteenth  day  of  April,  one  thousand,  &c,  at 
number  73,  C.  Street,  Carlisle,  aforesaid,  without  having  revoked  or  altered 
his  said  will  except  as  appears  by  a  codicil  thereto  bearing  date  the  thirty-first 
day  of  March,  one  thousand  eight  hundred  and  forty-three,  which  codicil  did 
not  affect  the  devise  of  the  house  and  premises  before  mentioned  to  the  said 
C.  EL  and  J.  H.  And  it  was  further  found  that  the  said  C.  EL  was  a  bastard, 
and  being  so  seised  as  aforesaid,  departed  this  life  on  or  about  the  tenth 
November,  one  thousand,  &c,  at  S.  aforesaid  without  leaving  any  heir  of 
her  body  or  any  right  heir  her  surviving,  and  without  having  devised  the 
said  messuages,  lands,  tenements,  and  hereditaments  and  premises,  or  any  of 
them,  or  any  part  thereof,  or  any  estate  or  interest  therein.  And  it  was 
further  found  that  the  said  messuages,  lands,  tenements,  hereditaments,  and 
premises  were  at  the  time  of  the  death  of  the  said  C.  H.  of  the  yearly  value 
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of  fifty  pounds  in  all  issues  beyond  reprizes)  and  bad  been  since  November 
the  second,  one  thousand.  &c,  and  were  then  in  the  wrongful  possession  of 
M.  s..  and  wt  re  holden  of  IIi>  Majesty  King  Edward  the  Seventh  in  free  and 
common  socage,  but  not  subjecl  to  any  rent  or  service  in  respect  thereof 
except  Eealty  and  by  reason  of  the  premises  devolved  to  Bis  Majesty  as 
an  escheat  by  virtue  of  his  prerogative  royal,  and  in  right  of  his  crown, 
and  that  the  mono  profits  of  the  said  mesi  tiages,  lands,  tenements, 
hereditaments  and  premises  i'mm  the  second  of  November,  one  thousand,  &<•., 
when  the  said  M.  S.  entered  into  possession  to  the  finding  of  that  inquisition, 
amounting  to  the  sum  of  two  hundred  and  seventy-five  pounds,  had  as  to 
one  hundred  pounds  part  thereof  been  received  and  taken  by  Mrs.  J.  K. 
formerly  J.  11.  since  deceased,  and  were  then  due  and  payable  to  His 
Majesty  out  of  her  estate,  and  as  to  one  hundred  and  fifty  pounds  further 
part  thereof  been  received  and  taken  by  Mr.  W.  F.  of  Dublin,  solicitor,  and 
as  to  twenty-five  pounds  residue  thereof  had  been  taken  and  received  by  the 
said  M.  S.  All  which  said  messuages,  lands,  tenements,  hereditaments  and 
premises  so  found  by  the  said  jurors  to  have  escheated  to  His  Majesty,  the 
commissioners  had  in  obedience  to  the  said  commission  taken  and  seised  into 
the  hands  of  His  said  Majesty  as  by  the  said  inquisition  together  with  the 
commission  annexed  in  the  said  High  Court  of  Justice  here  returned,  and  on 
Defendant's  tlie  nles  of  tne  said  Court  hereof  record  remaining  more  fully  and  at  large 
traverse.  appeared.     That  now  here  this  day,  that  is  to  say  on  the  day  of 

in  the  year  of  the  reign  of  our  Sovereign  Lord  the  King, 

and  in  the  year  of  our  Lord  one  thousand,  &c.  Before  our  said  Lord  tho 
King  in  his  said  High  Court  of  Justice,  here  to  wit  comes  the  mayor, 
aldermen,  and  citizens  of  the  city  of  Carlisle  aforesaid  by  J.  X.  their  solicitor, 
and  pray  the  hearing  of  the  said  commission  and  the  return  to  the  same  and 
also  of  the  inquisition  aforesaid,  and  they  are  respectively  read  to  them,  &c, 
which  being  read  and  heard,  the  said  mayor,  aldermen,  and  citizens  of  the  said 
city  of  Carlisle  by  their  solicitor  aforesaid,  complain  that  they  by  the  colour  of 
the  premises  in  the  said  inquisition  set  forth,  are  greatly  grieved  and  molested, 
and  from  the  possession  of  the  said  dwelling-house  and  appurtenances  in  the 
said  inquisition  mentioned  and  every  part  and  parcel  thereof  by  colour  of  the 
said  inquisition,  were  and  are  held  out  and  that  unjustly  because  protesting 
that  the  commission  aforesaid  and  the  inquisition  aforesaid  above  taken  are 
not  sufficient  in  law,  and  to  which  they  have  no  necessity  nor  are  bound  by 
the  law  of  the  land  to  answer  for  plea,  nevertheless  the  said  mayor,  aldermen, 
and  citizens  for  themselves  say  that  before  and  at  the  time  of  the  death  of  the 
said  C.  H.  and  thence  until  and  at  the  time  of  the  taking  of  the  said 
inquisition  the  said  dwelling-house,  appurtenances,  and  premises  in 
the  said  inquisition  mentioned  were  and  still  arc  within  and  parcel  of 
the  said  city  of  Carlisle,  and  were  at  the  time  of  the  death  of  the  said 
C.  H.  holden  of  the  said  mayor,  aldermen,  and  citizens  of  the  city  of  Carlisle 
as  lords  of  the  said  city  in  socage,  whereby  the  said  dwelling-house, 
appurtenances  and  premises  in  the  said  inquisition  mentioned  by  reason  of 
the  premises  devolved  and  now  do  belong  to  the  said  mayor,  aldermen  and 
citizens  of  the  city  of  Carlisle  the  lords  of  the  said  city  as  an  escheat  without 
this  that  the  said  dwelling-house,  appurtenances  and  premises  in  the  said 
inquisition  mentioned  were  at  the  time  of  the  death  of  the  said  C.  H.  holden 
of  His  Majesty  King  Edward  the  Seventh  in  free  and  common  socage  but  not 
subject  to  any  rent  or  services  in  respect  thereof  except  fealty  as  by  the  said 
inquisition  was  found.  All  and  singular  of  which  tho  said  mayor,  aldermen 
and  citizens  are  ready  to  verify  as  the  said  Court  of  our  Lord  the  King  shall 
now  consider.  Wherefore  the  said  mayor,  aldermen  and  citizens  pray  judg- 
ment, and  that  the  said  inquisition  maybe  quashed,  and  that  the  hands  of  our 
said  Lord  the  King  may  be  amoved  from  the  said  dwelling-house,  appur- 
tenances and  premises  in  the  said  inquisition  mentioned,  and  that  they 
the  said  mayor,  aldermen  and  citizens  may  be  restored  to  possession 
thereof  together  with  the  issues,  proceeds  and  profits  thereof  and  every 
part  and  parcel  thereof  from  the  time  of  the  death  of  the  said  C.  H. 
deceased  since  the  taking  of  the  said  inquisition  aforesaid  in  the  mean- 
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time  received  be  respectively  restored.    And  Sir  II.  J.,  Knight,  the  Attorney-  Replication. 
General  of  our  said  Lord  the  Xing  who  for  our  said  Lord  in  this  behalf 
sues  being  present  here  in  Court  in  his  proper  person  on  the  day  of 

October,  in  the  year  of  the  reign  of  our  said  Lord  saith  that  the  said 

inquisition  as  to  the  said  messuage,  lands,  tenements,  hereditaments  and 
premises  in  the  said  inquisition  mentioned  ought  not  to  be  vacated.  And 
that  the  hands  of  our  said  Lord  ought  not  to  be  amoved  from  the  possession 
thereof,  and  that  the  said  mayor,  aldermen  and  citizens  ought  not  to  be 
restored  to  possession  thereof  together  with  the  issues,  proceeds  and  profits 
thereof,  and  every  part  and  parcel  therefrom  from  the  time  of  the  death  of 
the  said  C.  H.  deceased  since  the  taking  of  the  said  inquisition  aforesaid  in 
the  meantime  received  as  in  the  plea  of  the  said  mayor,  aldermen  and  citizens 
is  prayed  because  protesting  that  the  said  plea  of  the  said  mayor,  aldermen 
and  citizens,  and  the  matters  therein  alleged  are  not  sufficient  in  law,  and 
that  he  the  said  Attorney- General  is  not  bound  by  the  law  of  the  land  to 
answer  the  same,  nevertheless  for  plea  in  this  behalf  the  said  Attorney- 
General  who  sues  as  aforesaid  for  our  said  Lord  the  King  says  that  the  said 
messuage,  lands,  tenements,  hereditaments  and  premises  in  the  said  inquisition 
mentioned  were  at  the  time  of  the  death  of  the  said  C.  H.  holden  of  our  said 
Lord  King  Edward  the  Seventh  in  free  and  common  socage,  but  not  subject 
to  any  rent  or  service  in  respect  thereof  except  fealty,  and  by  reason  of  the 
premises  devolved  to  our  said  Lord  as  an  escheat  by  virtue  of  his  prerogative 
royal  and  in  right  of  his  crown  in  manner  and  form  as  in  the  said  inquisition 
is  found  :  Without  this  that  before  and  at  the  time  of  the  death  of  the  said 
C.  H.,  and  thence  until  and  at  the  time  of  the  taking  of  the  said  inquisition, 
the  said  messuage,  lands,  tenements,  hereditaments  and  premises  in  the  said 
inquisition  mentioned  were  and  still  are  within  and  parcel  of  the  said 
city  of  Carlisle,  and  were  at  the  time  of  the  death  of  the  said  C.  H. 
holden  of  the  said  mayor,  aldermen  and  citizens  of  the  city  of  Carlisle 
as  lords  of  the  said  city  in  socage  in  manner  and  form  as  the  said  mayor, 
aldermen  and  citizens  have  above  in  their  said  plea  in  that  behalf  alleged, 
and  this  he  the  said  Attorney- General  who  sues  as  aforesaid  is  ready  to  verify  : 
Wherefore  he  prays  judgment  and  that  the  said  messuage,  lands,  tenements, 
hereditaments  and  premises  in  the  said  inquisition  mentioned  may  remain  in 
the  hands  and  possession  of  our  said  Lord'the  now  King,  and  for  a  further  plea 
in  this  behalf  the  said  Attorney-General  who  sues  as  aforesaid  for  our  said  Lord 
further  saith  that  the  said  messuage,  lands,  tenements,  hereditaments  and 
premises  were  at  the  time  of  the  death  of  the  said  0.  H.  holden  of  our  said 
Lord  His  Majesty  King  Edward  the  Seventh  in  free  and  common  socage,  but 
not  subject  to  any  rent  or  service  in  respect  thereof  except  fealty  in  manner 
and  form  as  by  the  said  inquisition  is  supposed  and  found  :  And  this  he  the 
said  Attorney-General  who  sues  as  aforesaid  prays  may  be  inquired  of  by  the 
country,  &c,  &c.  And  the  said  mayor,  aldermen  and  citizens  of  the  city  of  Issues. 
Carlisle  by  their  said  solicitor  on  the  twenty- second  day  of  ,  in  the 

year  of  our  Lord  one  thousand,  &c,  as  to  the  said  plea  of  the  said  Attorney- 
General  for  our  said  Lord  the  King  first  above  pleaded  in  bar  of  the  said  plea 
of  the  said  mayor,  aldermen  and  citizens  by  them  by  way  of  traverse  of  the 
said  inquisition  above  pleaded  say  for  and  notwithstanding  anything  by  the 
said  Attorney-General  for  our  said  Lord  the  King  in  that  plea  alleged,  the 
said  inquisition  ought  to  be  vacated  and  discharged,  and  that  the  hands  of  our 
said  Lord  the  King  ought  to  be  amoved  from  the  possession  of  the  said 
messuage,  lands,  tenements,  hereditaments  and  premises  in  the  said  inquisition 
mentioned,  and  that  they  the  said  mayor,  aldermen  and  citizens  ought  to  be 
restored  to  the  possession  thereof  together  with  the  issues,  proceeds  and  profits 
thereof  and  every  part  and  parcel  thereof  from  the  time  of  the  death  of  the 
said  C.  H.  deceased  since  the  taking  of  the  said  inquisition  aforesaid  in  the 
meantime  received  as  in  that  plea  of  them  the  said  mayor,  aldermen  and 
citizens  is  prayed  because  protesting  that  the  said  messuage,  lands,  tenements, 
hereditaments  and  premises  were  not  at  the  time  of  the  death  of  the  said 
C.  H.  holden  of  our  said  Lord  King  Edward  the  Seventh  in  free  and  common 
socage,  but  not  subject  to  any  rent  or  service  in  respect  thereof  except  fealty, 
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and  that  they  did  not  by  reason  of  the  premises  devolve  to  our  said  Lord  as 
an  escheat  by  virtue  01  his  prerogative  royal  and  in  right  of  his  crown  in 
manner  and  form  as  in  the  said  inquisition  is  found  and  in  the  said  plea  of 
the  said  Attorney-General  is  alleged,  for  plea  in  thai  behalf  the  said  mayor, 
aldei  men  and  citizens  say  thai  before  and  al  the  time  of  the  death  of  the  said 
( '.  II.,  and  tin  nee  until  and  at  the  time  of  the  taking  of  the  said  inquisition, 
the  said  messuage,  land-,  tenements,  hereditaments  and  premises  in  the  said 
inquisition  mentioned,  and  in  that  plea  of  them  the  said  mayor,  aldermen 
and  citizens  particularly  described  were  and  still  arc  within  and  parcel  of  the 
said  city  of  Carlisle,  and  were  at  the  time  of  the  death  of  the  said  C.  II. 
holden  of  the  said  mayor,  aldermen  and  citizens  of  the  city  of  Carlisle  as 
Lords  of  the  said  city  in  socage  in  manner  and  form  as  the  said  mayor, 
aldermen  and  citizens  have  above  in  their  said  plea  in  that  behalf  alleged, 
and  of  this  they  the  said  mayor,  aldermen  and  citizens  put  themselves  upon 
the  country,  and  the  said  Attorney-General  who  sues  as  aforesaid  does  the 
like,  and  the  said  mayor,  aldermen  and  citizens,  as  to  the  said  plea  of  the  said 
Attorney-General  for  our  Lord  the  King  lastly  above  pleaded  in  bar  of  the 
said  plea  of  the  said  mayor,  aldermen  and  citizens  so  by  them  by  way  of 
traverse  of  the  said  inquisition  pleaded  as  aforesaid,  and  which  the  said 
Attorney-General  hath  prayed  may  be  enquired  of  by  the  country,  they  the 
said  mayor,  aldermen  and  citizens  do  the  like. 
Judgment  for       Afterwards,  on  the  day  of  in  the  year  of  our  Lord  one 

the  Crown.        thousand,  &c,  and  in  the  year  of  the  reign  of  our  said  Lord  the 

King,  before  the  Honourable  Sir  J.  C.  L\,  one  of  the  Judges  of  His  Majesty's 
High  Court  of  Justice,  come  as  well  the  said  Attorney-General  of  our  said 
Lord  the  King,  who  for  our  said  Lord  the  King  in  this  behalf  prosecuteth 
as  the  said  mayor,  aldermen  and  citizens  of  the  city  of  Carlisle  by  their 
counsel  in  Court  :  Whereupon  all  and  singular  the  premises  being  seen 
and  fully  understood  by  the  said  Court  of  our  said  Lord  the  King  now  here 
it  is  considered  and  adjudged  by  the  said  Court  here  that  the  said  inquisition 
be  not  quashed  or  vacated,  and  that  the  hands  of  our  said  Lord  the  King  be 
not  amoved  from  the  said  messuage,  lands,  tenements,  hereditaments  and 
premises  in  the  said  inquisition  mentioned,  but  that  the  same  remain  in 
the  hands  and  possession  of  our  said  Lord  the  King,  together  with  the  rents, 
issues  and  profits  thereof.  And  that  the  said  mayor,  aldermen  and  citizens 
of  the  city  of  Carlisle  pay  our  said  Lord  the  King  his  costs  of  the  proceed- 
ings to  traverse  the  said  inquisition  to  be  taxed  on  the  higher  scale  and 
to  include  the  costs  of  the  shorthand  writers'  notes. 

Judgment  of  Amoveas  Manus. 

And  thereupon   mature  deliberation  being  had  of  the  premises  on  the 
same  fourth   day   of  June,  in  the  said  year  of  the  reign  of  the 

said  Lord  the  King,  it  is  considered,  decreed,  and  adjudged  by  the  said 
Lord  the  King's  right  trusty  and  well  beloved  Chancellor,  Kobert  Threshie, 
Baron  Loreburn.  Lord  High  Chancellor  of  Great  Britain  and  the  Court  of 
Chancery  aforesaid,  that  the  said  inquisition  he  quashed,  and  that  the  hands 
of  the  said  Lord  the  King  be  amoved  from  the  said  messuages,  tenements, 
cottages,  lands,  and  hereditaments,  and  that  the  said  C.  B.  to  the  posses- 
sion thereof,  with  the  issues,  proceeds,  and  profits  thereof,  and  of  every 
parcel  thereof  from  the  time  of  the  taking  of  the  said  inquisition,  and 
the  seizure  of  the  said  messuages,  tenements,  cottages,  lands,  and  here- 
ditaments into  His  Majesty's  hands  be  restored,  saving  the  right  of  every 
one. 
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No.  CCXLIX. 

Warrant  of  Tales  on  Traverse  of  Inquisition  of  Escheat. 

Middlesex. — Sir  John  Lawson  Walton,  Knight,  Attorney-General  of  our 
present  Sovereign  Lord  the  King  [for  our  said  Lord  the  King],  [omit  these 
words  if  the  tales  is  prayed  for  the  defendant],  prays  a  tales  de  circumstantibus 
to  he  granted  by  the  Court  here,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided  for  the  trial  of  the  issue  joined  between  our  said 
Lord  the  King  and  A.  B.,  of,  &c,  upon  the  trial  of  certain  issues  joined 
upon  the  traverse  of  the  said  A.  B.  to  a  certain  inquisition  had  and  taken 
by  virtue  of  a  commission  under  the  wafer  Great  Seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  bearing  date  the  day  of  to 

inquire  whether,  &c.   [here  shortly  state  object  of  the  inquiry],  lest  the  jury 
to  be  taken  in  this  behalf  do  remain  untaken  for  default  of  jurors. 

J.  Lawson  Walton 

(Attorn  ey-Gejieral), 


No.  COL. 

Writ  of  Scire  Facias  on  Eeceiver's  Recognizance. 

Edward  the  Seventh,  &c.     To  the  sheriff  of  Middlesex,  greeting.     Whereas 
E.  W.,  of  ,  surveyor,  heretofore  to  wit  on  the  thirty-first  day  of 

July  in  year  of  our  reign,  before  us  in  our  High  Court  of  Justice 

personally  appearing,  acknowledged  himself  to  owe  to  the  Right  Honourable 
Sir  ,  Knight,  the  Master  of  the  Rolls,  and  the  Honourable  Sir  , 

Knight,  one  of  our  justices  of  the  Chancery  Division  of  the  said  High  Court 
of  Justice,  the  sum  of  one  thousand  pounds  of  good  and  lawful  money  of  Great 
Britain  to  be  paid  to  the  said  Sir  and  Sir  ,  or  one  of  them, 

or  the  executors  or  administrators  of  them  or  one  of  them,  and  unless  he 
should  pay  the  same  the  said  E.  W.  did  will  and  grant  for  himself  and 
for  his  heirs,  executors  and  administrators  that  the  said  sum  of  one  thousand 
pounds  should  be  levied,  recovered,  and  received  of  and  from  him  and 
of  and  from  all  and  singular  his  manors,  messuages,  lands,  tenements, 
and  hereditaments,  goods,  and  chattels,  wheresoever  the  same  should  or 
might  be  found  as  by  the  inspection  of  the  recognizance  of  such  acknow- 
ledgment remaining  in  our  said  High  Court  of  Justice  more  fully  appears. 
Nevertheless  the  said  E.  W.  did  not  pay  the  said  sum  of  one  thousand 
pounds  to  the  said  Sir  and  Sir  ,  or  to  either  of  them,  and 

the  said  sum  of  one  thousand  pounds  still  remains  wholly  unpaid  as  it 
is  alleged.  Therefore  we  command  you  that  by  good  and  lawful  men 
of  your  bailiwick  you  make  known  to  the  said  E.  W.  that  he  be  before 
us  in  our  High  Court  of  Justice,  London,  immediately  after  the  execution 
hereof,  to  show  if  he  hath  or  knoweth  anything  to  say  for  himself  why 
the  said  sum  of  one  thousand  pounds  should  not  be  levied,  and  to  the  said 
Sir  as  the  surviving  cognizee  named  in  the  recognizance  delivered 

according  to  the  force,  form,  and  effect  of  the  recognizance  aforesaid.  And 
have  you  there  then  the  names  of  those  by  whom  you  shall  have  made  it 
known  to  him  and  this  writ. 

Witness   ourself   at   Westminster   the   sixth    day  of    September   in    the 
year  of  our  reign  and  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and 


626  APPENDIX  D. 


No.  OOLI. 
Writ  of  Testatum  Scire  Facias  on  Beoeivee's  Recognizance. 

Edward  the  Seventh,  &c.  To  the  sheriffs  of  London,  greeting.  Whereas 
E.  W.,  of  ,  surveyor,  heretofore  to  wit  on  the  thirty-first  day  of 

July,   in  the  year  of  our  reign   before   u-   in   our  High   Court  of 

Justice  personally  appearing  acknowledged  himself  to  owe  to  the  Right 
Honourable  Sir  ,  Knight,  the  Muster  of  the  Rolls,  and  the  Honour- 

able Sir  ,  Knight,  one  of  our  justices  of  the  <  'hancery  Division  of 

our  said  High  Court  of  Justice,  the  sum  of  one  thousand  pounds  of  good 
and  lawful  money  of  Great  Britain  to  be  paid  to  the  said  Sir  and 

Sir  ,  or  one  of  them,  or  to  the  executors  or  administrators  of  them 

or  one  of  them,  and  unless  he  should  pay  the  same  the  said  E.  W.  did  will 
and  grant  for  himself  and  for  his  heirs,  executors,  and  administrators,  that 
the  aforesaid  sum  of  one  thousand  pounds  should  be  levied,  recovered,  and 
received  of  and  from  him,  and  of  and  from  all  and  singular  his  manors, 
messuages,  lands,  tenements,  and  hereditaments,  goods  and  chattels,  where- 
soever the  same  should  or  might  be  found,  as  by  the  inspection  of  the 
recognizance  of  such  acknowledgment  remaining  in  our  said  High  Court  of 
Justice  more  fully  appears.  Nevertheless  the  said  E.  W.  did  not  pay  the 
said  sum  of  one  thousand  pounds  to  the  said.  Sir  and  Sir  , 

or  to  either  of  them,  and  the  said  sum  of  one  thousand  pounds  still  remains 
wholly  unpaid  as  it  is  alleged.  And  whereas  we  lately  commanded  our 
sheriff  of  Middlesex  that  by  good  and  lawful  men  of  his  bailiwick  he  should 
make  known  to  the  said  E.  W.  that  he  should  be  before  us  in  our  High 
Court  of  Justice,  London,  at  a  certain  day  now  past  to  show  if  he  had  or  knew 
anything  to  say  for  himself  why  the  said  sum  of  one  thousand  pounds  should 
not  be  levied,  and  to  the  said  Sir  ,  the  surviving  cognizee  named  in 

the  recognizance  delivered  according  to  the  form  and  effect  of  the  recog- 
nizance aforesaid.  And  our  said  Sheriff  of  Middlesex  aforesaid  returned  to 
us  in  our  High  Court  of  Justice  that  the  said  E.  W.  had  not  anything  in  his 
bailiwick  whereby  he  could  give  him  notice  as  he  the  said  sheriff  was  com- 
manded, nor  was  the  said  E.  W.  found  in  the  same.  And  whereas  we  are 
given  to  understand  that  the  said  E.  W.  has  sufficient  in  your  bailiwick 
whereby  you  may  give  him  notice.  Therefore  we  command  you  that  by  good 
and  lawful  men  of  your  bailiwick  you  make  known  to  the  said  E.  W.  that  he 
be  before  us  in  our  High  Court  of  Justice,  London,  on  the  thirteenth  day  of 
October,  to  show  if  he  hath  or  knoweth  anything  to  say  for  himself  why  the 
said  sum  of  one  thousand  pounds  should  not  be  levied,  and  to  the  said  Sil- 
as the  surviving  cognizee  named  in  the  said  recognizance  delivered 
according  to  the  force,  form,  and  effect  of  the  recognizance  aforesaid,  and 
have  you  then  there  the  names  of  those  by  whom  you  shall  have  made  it 
known  to  him  and  this  writ. 

Witness  ourself  at  Westminster  the  twenty- eighth  day  of  September,  in 
the  year  of  our  Lord  one  thousand,  &c,  and  in  the  year  of  our  reign. 


No.  CCLII. 
Writ  de  Coroxatore  eligendo. 


Edward   the    Seventh,    &c.      To  the   county  council   of    our   county   of 

,  greeting.     Forasmuch  as  T.  S.,  Esquire,  late  one  of  our  coroners 

for  our  said  county  of  [or,  late  our  coroner  for  the  district  of 

our  said  county  of  ]  is  deceased  [or  in  casp  of  a  resignation,  foras- 
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much  as  we  have  for  certain  understood  that  T.  S.,  late,  &c,  has  resigned  his 
said  office  of  coroner  ;  or  in  case  of  formation  of  new  district,  Forasmuch  as 
by  our  Order  in  Council  made  at  the  Court  at  the  day  of  , 

it  was  ordered,  directed,  and  declared  that  the  Eastern  district  of  our  said 
county  of  should  from  and  after  the  date  thereof,  be  divided  into  two 

districts,  respectively  named  the  North  Eastei-n  District  and  the  South  Eastern 
District,  and  forasmuch  as  you,  our  said  county  council  of  our  said  county 
on  the  day  of  assigned  the  said  South  Eastern  district  of  our 

said  county  to  W.  B.,  Esquire,  formerly  coroner  for  the  said  Eastern  district], 
we  command  you  that  you  do  appoint  a  coroner  for  the  said  district 

of  our  said  county  [or  as  the  case  may  be]  who  (having  taken  the  declaration 
in  accordance  with  the  statute)  may  thereupon  do  and  keep  those  things 
which  concern  the  office  of  a  coroner  in  the  said  district,  and  you  shall  cause 
such  an  one,  not  being  a  county  alderman  or  county  councillor,  to  be  chosen 
as  best  knoweth,  and  can  intend  that  office,  and  certify  to  us  his  name  at  the 
Royal  Courts  of  Justice,  London,  then  returning  to  us  this  our  writ.  Witness 
ourself  at  the  Royal  Courts  of  Justice,  London,  the  day  of 

in  the  year  of  our  Lord  one  thousand,  &c,  and  in  the  year  of  our 

reign. 

Note. — To  he  indorsed  "  By  the  Lord  Chancellor  of  Great  Britain." 


No.  CCLIII. 

Case  from  Magistrates  under  Summary  Jurisdiction  Acts. 

In  the  High  Court  of  Justice,  ) 
King's  Bench  Division.        J 

Between  A.  B Appellant 

and 
CD Respondent. 

This  is  a  case  stated  by  us,  J.  L.  and  M.  N.,  the  undersigned,  two  of  His 
Majesty's  justices  of  the  peace  in  and  for  the  [county]  of  under  the 

provisions  of  the  Summary  Jurisdiction  Acts,  1857  and  1879,  for  the  purpose  of 
obtaining  the  opinion  of  the  High  Court  on  questions  of  law  which  arose  before 
us  as  hereinafter  stated. 

At  a  petty  sessions  holden  at  [in  and  for  the  division  of 

in  the  [county]  of  on  the  day  of  an  information  [or 

a  complaint]  preferred  by  C.  D.  (hereinafter  called  the  "  respondent  ")  against 
A.  B.  (hereinafter  called  the  "  appellant  ")  [or  as  the  case  may  be~]  under  sec- 
tion of  the  Act  charging  that  he  the  said  [&c,  stating 
the  offence  or  cause  of  the  said  complaint]  was  heard  and  determined  by  us  (the 
said  parties  respectively  being  then  present)  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of  the  said  offence,  and  we  adjudged 
him  [or  "  and  upon  such  hearing  the  ajmellant  was  by  us  ordered  to  pay  to 
the  respondent  the  sum  of  ."  Here  state  the  adjudication  of  penalty, 
sum,  or  imprisonment  and  costs  as  in  a  conviction], 

[Or  if  dismissed,  state  the  order  of  dismissal.] 

And  whereas  the  appellant  being  dissatisfied  with  our  determination  upon 
the  hearing  of  the  said  infox*mation  [or  "  complaint  "]  as  being  erroneous  in 
point  of  law  hath,  pursuant  to  s.  2  of  the  Summary  Jurisdiction  Act,  1857, 
and  s.  33  of  the  Summary  Jurisdiction  Act,  1879,  and  the  Rules  made  in  pur- 
suance of  the  last-mentioned  statute,  duly  applied  to  us  in  writing  to  state 
and   sign  a   case   setting  forth  the   facts   and  the   grounds   of    such    our 
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determination  aa  aforesaid,  for  tho  opinion  of  this  honourable  Court,  and 
hath  duly  entered  into  a  recognizance  as  required  by  the  statute  in  thai 
behalf:  Now  wo  the  said  justices  in  compliance  -with  the  said  application  do 
hereby  state  and  sign  the  following  ease: 

Upon  the  hearing  of  the  said  information  [or  complaint]  the  following  facte 
were  proved  [set  out  th  .< 

It  was  contended  on  behalf  of  the  appellant  that  [set  out],  and  it  was  con- 
tended on  behalf  of  the  respondent  [set  out]. 

We  being  of  opinion  [set  out  opinion]  and  judgment. 

[If  the  case  is  stated  in  obedience  to  a  ruh  under  s.  5,  recite  the  refusal  and 
the  granting  of  such  rule  as  follows:—]  But  we  being  of  opinion  that  tho 
application  of  the  appellant  was  merely  frivolous,  refused  to  state  and  sign 
such  case,  and  at  his  request  signed  and  delivered  to  him  a  certificate  of  such 
refusal.  And  whereas  the  King's  Bench  Division  of  the  High  Court  of 
.lu-tic'  have  since  granted  a  rule  calling  upon  us  to  state  such  a  case.  Now 
therefore  we  the  said  justices,  in  compliance  with  the  said  application  [or, 
"  in  obedience  to  the  said  rule  and  order  of  the  said  King's  Bench  Division  "] 
and  the  provisions  of  the  said  statutes,  do  hereby  state  and  sign  the  following 
case  [here  state  the  proceedings  before  the  justices.] 

The  questions  of  law  arising  on  the  above  statement  for  the  opinion  of  this 
Court,  therefore,  are,  1st,  Whether,  &c.  ;  2nd,  Whether,  &c.  If  the  Court 
shall  be  of  opinion  that  the  said  conviction  [or  "order"]  was  legally  and 
properly  made,  then  the  said  conviction  [or  "order"]  is  to  stand;  but  if 
the  Court  should  be  of  opinion  to  the  contrary,  then  the  said  conviction  [or 
"  order"]  is  to  be  reversed. 

[Or  whether  the  said  is  valid  or  otherwise,  and  the  Court  is  humbly 

solicited  according  to  the  power  vested  in  the  Court  by  the  said  Summary 
Jurisdiction  Act,  1857,  to  remit  the  case  to  us  the  said  justices,  with  the 
opinion  of  the  Court  thereon,  or  to  make  such  other  order  as  to  the  Court  may 
seem  fit.] 

Given  under  our  hands  this  day  of   _  in  the  year  of  our 

Lord  ,  at  in  the  [county]  aforesaid. 

J.  L.,  M.  N. 


No.  CCLIV. 

Notice  from  Appellant  to  Bespondent,  with  copy  op  Magistrate's 

Case. 
To  C.  D.,  of,  &c.    ' 

Take  notice  that  I,  the  undersigned  A.  B.,  being  the  defendant  [or 
informant,  or  prosecutor,  or  complainant]  in  an  information  [or  complaint] 
preferred  by  you  [or  myself],  and  heard  before  and  determined  by  two  of  His 
Majesty's   justices  of  the  peace,  in  and  for  the  [county]  of  ,   at 

,  on  the  day  of  instant,  being  dissatisfied  with  the 

determination  of  the  said  justices  upon  the  hearing  of  the  said  information 
( (//•  eomplaint]  as  being  erroneous  in  point  of  law,  applied  to  the  said  justices, 
pursuant  to  s.  2  of  the  Summary  Jurisdiction  Act,  1857,  and  s.  33  of 
the  Summary  Jurisdiction  Act,  1879,  and  the  Bules  made  under  the  last 
named  statute,  to  state  and  sign  a  case  setting  forth  the  facts  and  grounds  of 
such  their  determination,  in  order  that  1  may  take  the  opinion  thereon  of 
the  King's  Bench  Division  of  the  High  Court  of  Justice.     And  further  take 
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notice,  that  in  pursuance  thereof,  and  of  the  provisions  of  the  statutes 
aforesaid,  the  said  justices  have  stated  and  signed  a  case,  a  copy  of  which  is 
annexed  hereto. 

Dated  the  day  of  ,  190     . 

A.  B.,  of 


No.  CCLV. 

SUBPCENA  BEFORE  SPECIAL  COMMISSIONERS  OF  ESCHEAT. 

Edward  the  Seventh,  by  the  grace  of  God,  &c.     To  A.  D.  and  J.  D.,  and 

to  every  of  them,  greeting.  We  command  you  and  every  of  you,  that  laying 
aside  all  excuses  and  pretences  whatsoever,  you  and  every  of  3'ou  personally 
be  and  appear  before  our  commissioners,  duly  appointed  by  virtue  of  a 
commission  under  the  wafer  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  bearing  date  at  Westminster,  the  sixteenth  day  of  July, 
in  the  year  of  our  reign  to  inquire  whether  A.  H.,  late  of  H.,  in  our 

county  of  S.,  spinster,  deceased,  was  in  her  lifetime  and  at  the  time  of  her 
death,  seised  in  fee  simple  of  and  in  divers  or  any  and  what  messuages, 
lands,  tenements,  or  hereditaments,  situate,  lying,  and  being  in  our  county 
of  Warwick,  and  on  other  matters  and  things  by  the  said  commission, 
directed  to  be  inquired  into  on  Monday,  the  twenty-eighth  day  of  October 
instant,  by  one  of  the  clock  in  the  afternoon  of  the  same  day,  at  the  County 
Court  situate  at  Birmingham,  in  our  said  county  of  Warwick,  then  and 
there  to  testify  the  truth  and  give  evidence  ["on  our  behalf,"  if  for  the 
Crown]  touching  the  matters  aforesaid  [or  "between  us  and  A.  B.  and 
others,  on  behalf  of  the  said  A.  B.  and  others,"  if  for  defendants],  and  that 
you  or  such  of  you  in  whose  custody  or  power  the  same  may  be,  do  also 
bring  with  you  [the  will  of  J.  H.,  dated  the  fourteenth  day  of  March,  one 
thousand  eight  hundred  and  thirty -three],  in  order  that  the  same  may  be 
produced  and  given  in  evidence  before  our  commissioners  aforesaid.  And 
this  you  or  any  of  you  are  not  to  omit,  under  the  penalty  of  one  hundred 
pounds,  to  be  levied  on  the  goods  and  chattels,  lands  and  tenements,  of  such 
of  you  as  shall  fail  herein.     Witness,  &c. 


No.  CCLVI. 

Subpoena  on  Trial  of  Issue  on  Traverse  of  Inquisition  of  Escheat. 

The  Forms  No.  153,  ante,  p.  562,  and  No.  154,  ante,  p.  563,  may  be  adapted 
Iry  inserting  instead  of  "  upon  an  indictment  for  felony,"  the  words  "upon  the 
trial  of  certain  issues  joined  between  us  and  the  said  A.  B.,  upon  an 
inquisition  taken  by  virtue  of  a  commission  under  the  wafer  Great  Seal  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  bearing  date  the 
day  of  to  inquire,"  &c.     [Here  shortly  state  the  object  of  the  inquiry.] 


No.  CCLVII. 

Mittimus  to  Ireland  of  Lunacy  Inquisition. 

Edward  the  Seventh,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith.     To  our  Chancellor  of  that  part  of  our  said 

s.M.  S  S 
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United  Kingdom  called  Ireland,  greeting:  We  Bend  to  you  in  these 

presents  the  transcript  of  a  certain  inquisition  taken  at  the  house  No. 
in  the  enmity  of  the  of  in  the  year  of 

our  reign  and  in  the  year  of  our  Lord  by  one  of  our  commis- 

rs  by  virtue  of  our  general  commission  under  the  Great  S< 
Britain,  bearing  date  at  V>     bminster  the  day  of  to 

the  Masters  in  Lunacy,  directed  and  under  an  order  of  tho  l.'iuht  Honourable 
tin'   Lord   Justice  made  on  lie  day   of  ami   which 

order  is  to  the  said  inquisition  annexed,  to  enquire  concerning  the  : 1 1 1 <  _: * . t 
lunacy  of  then  residing  at  together  with  the  said  order  and 

the  return  thereon,  and  now  in  our  Supreme  Court  of  Judicature  at  the 
Royal  Courts  of  Justice,  London,  remaining  of  record  commanding  you  that 
having  inspected  tin;  transcript  aforesaid  you  cause  to  be  further  done 
thereon  that  which  of  right  and  according  to  the  law  and  custom  of  our  said 
United  Kingdom  you  shall  see  fit  to  be  done. 

"Witness  ourself  at  "Westminster,  the  day  of  in  the  year 

of  our  reign. 


Then  follows  copy  order  of  the  Lord  Justice  and  the  return  thereon,  then 
of  inquisition,  and  the  following  certificate  is  added  at  the  foot : — 

Examined  with  the  original  record  in  the  Crown  Office  Department  of  the 
Central  Office  of  the  Supreme  Court  the  day  of  190     . 

(Signed)  F.  H.  Short, 

Senior  Clerk  in  the 

Crown  Office  DeiJartment  of 

the  Central  Office. 

Note. — To  be  engrossed  on  the  face  of  a  skin  of  parchment. 

*  Leaving  a  space  here  of  at  least  four  inches  for  the  wafer  Great  Seal  at 
House  of  Lords. 


No.  CCLVIII. 

Order  under  Baines'  Act  (12  &  13  Vict.  c.  45,  s.  18)  for  removal  of 
Order  of  Sessions  to  be  enforced  in  High  Court. 

In  the  High  Court  of  Justice, 
King's  Bench  Division. 

The  Honourable  Mr.  Justice  Judge  in  Chambers. 

In  the  matter  of  the  Quarter  Sessions  Act,  1845, 
and 
In  tho  matter  of  an  Appeal  to  the  General  Quarter  Sessions 
of  the  Peace  holden  in  and  for  the  County  of 

Between  A.  B Appellant 

and 
CD Respondent. 

Upon  hoaring  the  solicitor  for  the  appellant,  and  upon  reading  the  affidavit 
of  D.  Q.  S.  and  the  several  exhibits  therein  referred  to,  and  upon  the  pro- 


FORMS  (UNAUTHORISED).  <i;U 

cluction  of  a  copy  under  the  hand  of  the  clerk  of  the  peace  for  the  county  of 
of  the  order  made  herein  at  the   general  quarter  sessions  of  the 
peace  holden  in  and  for  the  said  county  on  the  day  of  190     , 

upon   the  appeal   of  the   appellant  against  a   certain  rate   or  assessment 
made  on  or  about  the  day  of  190     ,  for  the  relief  of  the  poor 

of  the  parish  of  in  the  said  county  for  the  half  year  ending  the 

day  of  190     [or  otherwise  shortly  describe  the.  appeal],  and  the 

certificate  of  the  said  clerk  of  the  peace  showing  that  the  said  appellant's 
costs  have  been  allowed  at  the  sum  of  £  and  that  the  said  costs  have 

not  nor  has  any  part  thereof  been  paid. 

It  is  ordered  that  the  said  order  of  sessions  be  removed  into  this  Court 
pursuant  to  the  provisions  of  the  statute  12  &  13  Vict.  c.  45,  s.  18. 

Dated  this  day  of  190     . 


s  s  2 
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ESCHEAT  PEOCEDUKE   RULES,  1889  (l). 

MADE,  WITH  THE  ASSENT  OF  THE  LORDS  COMMISSIONERS 
OF  HER  MAJESTY'S  TREASURY,  PURSUANT  TO  THE 
ESCHEAT  (PROCEDURE)  ACT,  1887  (50  &  51  Vict.  c.  53). 

1.  In  these  Rules — 

"  The  Commissioners  "  means  the  person  or  persons  appointed  as  commis- 
sioner or  commissioners  by  any  Commission  under  the  Great  Seal  or 
Wafer  Great  Seal  to  hold  an  inquest  touching  any  real  estate  or  any 
interest  therein  escheated  or  supposed  to  have  escheated  or  been  forfeited 
to  the  Crown  either  by  the  common  law  or  by  statute  or  both,  and 
includes  a  person  having  power  to  hold  such  an  inquest  by  virtue  of  his 
office. 

"  County"  includes  a  county  of  a  city,  or  a  county  of  a  town,  and  also  a 
riding,  parts,  or  division  of  a  county,  and  the  county  of  the  city  of 
London. 

2.  Where  more  commissioners  than  one  are  named  in  a  commission,  any 
one  or  more  of  them  may,  unless  the  commission  otherwise  directs,  exercise 
all  the  powers  of  the  commissioners. 

3.  The  inquest  shall  be  held  openly  and  publicly,  at  such  convenient  place 
as  the  commissioners  appoint,  in  the  county  in  which  the  lands  in  relation  to 
which  the  inquest  is  held  are  situate;  and  maybe  adjourned  from  time  to 
time  and  from  place  to  place. 

4.  The  number  of  the  jury  shall  be  twelve,  but  the  commissioners  may 
proceed  with  a  number  not  less  than  nine.  The  jurors  shall  be  returned  and 
impanelled  by  the  sheriff  of  the  county  and  sworn  by  the  commissioners  to 
give  a  true  verdict. 

Crown  Office         *>.  The  attendance  of  witnesses  may  be  enforced  by  Crown  Office  subpoena. 

subpoena.  6.  The  commissioners  shall  permit  every  person  to  give  evidence,  and  shall 

permit  any  person  claiming  or  setting  up  any  title  to  the  real  estate  therein, 
which  is  the  subject-matter  of  the  inquest,  to  be  heard,  and  to  cross-examine 
any  witness  by  himself,  or  his  attorney,  or  counsel. 

7.  The  commissioners  may,  if  it  appears  to  them  expedient,  discharge  a 
jury,  and  thereupon  a  fresh  jury  shall  be  returned  and  impanelled. 

8.  On  proof  to  the  satisfaction  of  the  commissioners  that  a  witness  is  dead 
or  is  unable  to  attend  the  inquest  by  reason  of  illness  or  absence  from  Eng- 
land and  Wales,  the  commissioners  may,  if  they  think  fit,  receive  his  evidence 
on  affidavit  made  before  one  of  the  commissioners,  or  by  a  declaration  made 
under  the  Statutory  Declarations  Act,  1835,  or  by  an  affidavit  made  before 
any  person  for  the  time  being  authorised  to  administer  an  oath,  for  the 
purposes  of  any  proceedings  in  the  Supreme  Court  of  Judicature. 

(J)  See  Stat.  R.  &  O.  Rev.,  Vol.  2,  p.  877- 
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9.  The  commissioners  may  take  the  verdict  or  finding  of  a  majority  of  the 
jury. 

10.  The  inquisition  shall  be  in  writing  or  print,  or  both,  and  shall  be  under 
the  hands  and  seals  of  the  commissioners  present,  and  of  the  jurors  con- 
curring therein. 

11.  An  inquisition  touching  real  estate  shall  find  of  whom  the  real  estate 
was  held,  and  shall  contain  a  finding  with  respect  to  every  other  material 
matter  specified  in  the  commission. 

12.  The  inquisition  need  not  be  indented.    No  counterpart  thereof  need  be  Form  of 
delivered  to  any  of  the  jury.  inquisition. 

13.  The  commission  together  with  the  inquisition  taken  thereunder  shall  Filino- 

be  forthwith  returned  into  the  Central  Office  of  the  Supreme  Court  of  Judica-  inquisition, 
ture,  and  shall  be  filed  in  the  Crown  Office  Department. 

14.  A  melius  inquirendum  under  the  same  commission,  as  to  the  whole  or  Melius 

any  part  of  the  matters  specified  in  the  commission,  shall  be  awarded  from  inquirendum, 
time  to  time  on  the  fiat  of  the  Attorney-General ;  or  the  Lord  High  Chancellor 
may  in  any  case  award  a  melius  inquirendum. 

15.  Upon  an  award  of  melius  inquirendum,  the  inquest  shall  be  held  de 
novo,  except  so  far  as  the  award  of  melius  inquirendum  may  direct  that  the 
first  or  any  former  inquisition  shall  stand  good.  The  proceedings  on  the 
melius  inquirendum  shall  be  the  same,  mutatis  mutandis,  as  on  a  first 
inquest. 

16.  Any  person  claiming  or  setting  up  any  title  to  the  real  estate  or  interest  Traverse, 
therein,  which  is  the  subject-matter  of  the  inquest,  whether  upon  a  first 
inquest  or  on  an  inquest  held  under  a  melius  inquirendum,  shall  be  entitled 

to  traverse  the  same,  or  to  object  thereto  in  such  manner  as  may  be  from 
time  to  time  directed  by  the  rules  of  the  Supreme  Court  of  Judicature. 

17.  No  proceeding  or  inquisition  under  these  rules  shall  be  quashed  or  Amendment, 
avoided  by  any  omission  or  informality  which  is  capable  of  being  supplied  or 
amended,  and  the  High  Court  of  Justice  or  a  Judge  thereof,  on  motion  or 
summons,  may  make  any  amendment  or  direct  any  proceedings  which  may 

be  just.  The  Court  or  Judge  may  at  any  time  direct  that  the  inquisition 
shall  stand  good,  notwithstanding  any  defect  specified  in  the  direction,  and 
any  such  direction  shall  be  forthwith  endorsed  on  the  inquisition  by  the 
proper  officer,  and  shall  have  effect  as  part  of  the  inquisition. 

18.  The  foregoing  rules  may  be  applied,  mutatis  mutandis,  and  so  far  as  it 
is  not  otherwise  provided  by  law,  to  inquests  of  office  touching  forfeiture  of 
lands,  or  of  any  estate  or  interest  in  lands  bv  reason  of  alienage  or  otherwise, 
and  to  inquests  (by  whomsoever  held  or  taken)  touching  any  title  or  claim 
of  the  Crown  to  or  in  respect  of  goods  or  chattels  or  to  or  in  respect  of  lands 
or  interest  in  lands  otherwise  than  by  way  of  escheat,  but  nothing  in  this 
rule  shall  invalidate  any  proceedings  conducted  otherwise  than  in  accordance 
with  these  rules  which  would  otherwise  be  valid. 

19.  These  rules  shall  apply,  mutatis  mutandis,  to  inquests  in  relation  to 
lands  or  interests  in  lands  or  goods  and  chattels  claimed  in  right  of  the 
Duchy  of  Cornwall,  and  at  any  time  when  the  possessions  of  the  said  Duchy 
are  not  in  the  possession  of  or  enjoyed  by  Her  Majesty,  the  Attorney- General 
of  the  Prince  of  Wales  and  Duke  of  Cornwall  shall  be  substituted  for  the 
Attorney- General. 

20.  These  rules  shall  not  apply  to  inquiries  into  the  title  of  Her  Majesty  in 
right  of  Her  Duchy  of  Lancaster. 

21.  These  rules  shall  be  so  construed  that  no  right,  title  or  prerogative  of 
the  Crown  is  thereby  taken  away  or  prejudiced. 

22.  These  rules  shall  apply  only  to  England  and  Wales. 

23.  These  rules  may  be  cited  as  the  Escheat  Procedure  Rules,  1889. 

(Signed)        Halsbury,  C. 
July  25th,  1889. 
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EULES  UNDER  THE  PETTY  BAG  ACT(1). 

The  following  general  rules  and  orders  -were  made  on  the  29th  December, 
1848,  under  the  11  &  12  Vict.  c.  94  :— 
Introductory.  Introductory.']—"  1.  All  former  rules  and  orders  regulating  the  practice  and 
proceedings  in  the  Petty  Bag  Office,  so  far  as  the  same  are  now  in  force,  and 
are  consistent  with  the  said  Act  of  Parliament  and  with  these  orders,  are  to 
remain  in  full  force  and  effect. 

"  2.  These  orders  as  to  all  suits,  matters,  and  proceedings  now  pending  or 
hereafter  to  be  commenced,  are  (so  far  as  the  same  are  applicable  to  the  state 
of  such  matters  and  proceedings),  to  take  effect  on  the  first  day  of  January, 
1849." 
Official  and  Vocations.] — "  3.  In  the  office  of  the  Petty  Pag, 

attendance  1 .  The  office  is  to  bo  open  and  closed  on  the  same  days— and, 

and  2.  The  vacations  are  to  be  observed  at  the  same  time— and, 

vacations.  3.  The  clerk  is  to  attend  in  the  office  during  the  same  hours, 

As  are  for  the  same  purposes  and  in  relation  to  the  same  matters  appointed 
by  the  general  rules  of  the  Court  of  Chancery  in  tho  office  of  the  Clerks  of 
Records  and  Writs,  subject  nevertheless  to  such  alterations  as  for  some 
special  reasons  may  be  at  any  time  made  by  the  Lord  Chancellor,  with  the 
advice  and  assistance  of  the  Master  of  the  Polls." 
Clerk  of  the  Gltrk  of  the  Petty  But/.']— "  4.  The  Clerk  of  the  Petty  Bag  is  to  have  the 

Petty  Bag.  care  and  custody  of  the  Chancery  Common  Law  Seal,  and  is  to  use  and 
employ  the  same  for  sealing  such  several  writs,  and  all  such  documents  and 
writings  as  are  by  the  said  Act  authorised  to  be  sealed  with  the  same  seal. 

"  5.  Affidavits!  affirmations,  and  declarations  to  be  used  in  any  proceeding 
on  the  common-law  side  of  the  Court  are  to  be  sworn,  affirmed,  or  declared 
before  the  Clerk  of  the  Petty  Bag,  or  before  a  Master  Extraordinary  of  the 
High  Court  of  Chancery,  and  are  to  be  filed  in  the  office  of  the  Petty  Bag. 

"  6.  Every  writ,  rule,  or  document,  issued  or  delivered  out  of  the  Petty 
Bag  Office  is  to  be  tested  or  dated  on  the  day  on  which  the  writ  is  sealed,  or 
the  rule  or  other  document  is  made. 

"  7.  Every  writ  returned  by  the  sheriff  is  to  be  immediately  filed,  and 
thereupon  the  day  and  hour  of  the  filing  are  to  be  indorsed  on  the  writ. 

"  8.  The  Clerk  of  the  Petty  Bag,  upon  receiving  the  return  of  the  transcript 
of  the  verdict  of  the  jury,  and  proceedings  or  judgment  of  any  Court  of 
common  law  upon  any  issue  in  law  or  in  fact,  is  to  file  the  same  in  the  Petty 
Bag  Office,  and  is  to  cause  an  entry  to  be  made  of  such  verdict  and  proceeding 
or  judgment,  and  such  transcript  is  to  be  annexed  to  the  original  record  in 
the  Petty  Bag  Office,  and  thereupon  the  judgment  of  the  Court  of  Chancery 
is  to  be  entered  ou,  or  annexed  to,  the  same  record,  in  conformity  with  the 
judgment  of  the  Court  from  which  the  transcript  is  returned." 


(!)  Stat.  R.  &  O.  Rev.,  Vol.  7,  p.  728. 
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Attorney.'] — "9.  Every  solicitor,  whose  name  is  duly  enrolled  as  such  in  Attorney, 
the  High  Court  of  Chancery,  may  act  as  an  attorney  in  any  action,  suit, 
matter,  or  proceeding  pending  on  the  common -law  side  of  the  same  Court, 
and  is  to  be  therein  named  and  treated  as  the  attorney  of  the  party  by  whom 
he  is  retained. 

"10.  Any  party  changing  or  ceasing  to  employ  his  attorney  in  the  course 
of  any  action,  suit,  or  proceeding  is  to  cause  an  entry  of  such  change  or 
cessation  of  employment  to  be  made  and  entered  with  the  Clerk  of  the 
Petty  Bag,  and  to  cause  notice  of  such  change  or  cessation  of  employment 
and  of  such  entry  to  be  served  on  every  party  to  the  action,  suit,  or  proceeding, 
and  until  such  entry  and  notice  shall  have  been  made  and  served,  the  former 
attorney  is  to  be  deemed  and  taken,  for  all  purposes  of  the  action,  suit,  or 
proceeding,  to  be  and  remain  the  attorney  of  the  party." 

Scire  Facias.'] — ■"  11.  The  name  and  addition  of  the  prosecutor  in  an  action   Scire  facias. 
of  scire  facias  may  be  inserted  in  the  writ,  by  adding,  after  the  usual  words, 
'  We  are  given  to  understand  and  be  informed,'  words  in  the  form  following, 
viz.,  '  by  A.  B.,  of  &c.,'  stating  at  length  the  name,  addition  and  place  of 
residence  of  the  prosecutor  ('). 

"  12.  If  the  name  of  a  prosecutor  be  inserted  in  a  writ  of  scire  facias,  the 
fiat  of  the  Attorney- General  for  the  issuing  of  such  writ  is  not  to  be  filed, 
unless  the  same  contains  the  name  and  address  of  such  prosecutor. 

"  13.  The  proceedings  and  trial  in  an  action  of  scire  facias  may  take  place 
and  be  had  in  such  one  of  Her  Majesty's  superior  Courts  of  common  law  as 
may  be  chosen  by  the  party  applying  to  have  the  writ  sealed. 

"14.  A  writ  of  scire  facias  to  revoke  lettei's  patent  is  not  to  be  sealed 

(1)  until  the  fiat  of  the  Attorney-General  is  filed  in  the  Petty  Bag  Office; 

(2)  until  the  name  of  some  one  of  Her  Majesty's  superior  Courts  of  common 
law  is  endorsed  or  written  thereon  ;  (3)  until  a  true  copy  of  the  writ  and  of 
any  drawings  or  plans  annexed  thereto  (to  be  verified  by  affidavit)  has  been 
filed  in  the  Petty  Bag  Office. 

"  15.  If  such  writ  has  been  sealed  before  the  first  day  of  January,  1849, 
and  the  record  of  the  action  has  not  been  carried  or  transmitted  into  the 
Court  of  Queen's  Bench,  the  name  of  some  one  of  Her  Majesty's  superior 
Courts  of  common  law  is  to  be  endorsed  on  the  writ  and  a  memorandum 
thereof  entered  with  the  Clerk  of  the  Petty  Bag  Office  before  any  subsequent 
proceeding  is  taken  in  the  action. 

"  16.  The  trial  and  any  proceedings  in  an  action  of  scire  facias  are  to  take 
place  in  the  Court  of  common  law,  the  name  of  which  is  indorsed  or  written 
on  the  writ. 

"  17.  A  bond  of  indemnity  against  costs,  to  be  incurred  in  the  prosecution  Bund  for 
of  an  action  of  scire  facias,  may  (if  so  desired  by  the  Attorney-General)  be  costs, 
taken  in  the  name  of  the  Clerk  of  the  Petty  Bag  ;  but  the  same  is  not  to  be 
deposited  or  filed  in  the  office  of  the  Petty  Bag  unless  the  intended  obligors, 
and  the  sums  for  which  they  are  to  give  security,  be  named  by  the  Attorney- 
General. 

"  18.  A  bond  of  indemnity  filed  or  deposited  in  the  Petty  Bag  Office  may, 
at  the  request  of  the  Attorney-General,  be  put  in  suit  under  such  circum- 
stances, and  upon  such  terms  and  conditions  as  the  Lord  Chancellor  or 
Master  of  the  Bolls  may  approve  of. 

"  19.  An  appearance  is  to  be  entered  by  or  on  behalf  of  any  defendant  who  Appearance, 
has  been  summoned  by  the  sheriff  within  eight  days  after  the  writ  of  scire 
facias  has  been  returned  and  filed." 

(!)  This  Rule  is  repealed  by  a  Rule  or  Order  of  3rd  August,  1849,  under  12  &  13 
Vict.  c.  109.     See  Stat.  R.  &  0.  Rev.,  Vol.  7,  p.  733. 
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ABATEMENT, 

writ  of,  on  indictment,  132 
form  of  writ,  560 

ABOLISHED  PROCEEDINGS, 
non-revival  of,  by  C.  O.  R.,  10 
continuances,  296 
writs  for  summoning  juries,  296 
warrant  of  nisi  prius,  296 
scire  facias,  292 

ABOLITION  OF  TERMS 

except  as  a  measure  for  time,  499 

ABRIDGMENT  OF  TIME, 

power  to  abridge  or  enlarge,  490 

ABROAD, 

affidavits  taken,  469 

ACQUITTAL, 

no  appeal  from,  418 

ACTION, 

not  to  lie  for  act  done  in  obedience  to  writ  of  mandamus,  207 — 241 
nor  against  justices  for  act  done  in  obedience  to  order,  214 
mandamus  does  not  lie  wben  there  is  a  remedy  by,  210 

ADJOINING  COUNTY,    foe  Suggestion. 
habeas  corpus  for  trial  in,  335 

ADJOURNMENT 

of  notice  of  motion,  476 

of  motion  for  mandamus,  226 

of  motion  for  criminal  information,  164 

AD  MELIUS  INQUIRENDUM.     See  Inquisition. 

ADMIRALTY, 

appeals  from  inferior  Courts,  415 

ADMISSION, 

mandamus  to  compel,  to  corporate  offices,  207,  229 

form  of  mandamus,  586 
to  copyholds,  208 

form  of  mandamus,  597 

ADVOCATE, 

prosecutor  of  indictment  not  to  act  as,  118 

AFFIDAVIT, 

C.  O.  R.  5— 11.  .11—13 

application  of  R.  S.  C,  O.  XXXVIII.  (affidavits),  11,  468 

evidence  by  affidavit  on  motions,  468 

cross-examination  of  deponent,  471 

reception  of  defective  affidavits,  470 
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AFFIDAVIT— continued. 

title  of,  11,468 

in  eases  of  mandamus,  220,  226,  245 
on  criminal  information,  162 
on  articles  of  the  peace,  381,  383 
in  cases  of  attachment  on  Crown  side,  349,  354,  360 
cm  application  for  certiorari,  51 
after  writ  of  certiorari,  60 
of  habeas  corpus,  319 
prosecutors'  names,  Christian  and  surname,  12 
several  defendants,  12 
same  affidavit  in  different  cases,  12 
form  and  contents,  468 
description  and  place  of  abode,  469 
scandalous  matter,  469 
the  swearing,  469 

by  whom:  illiterate  or  blind  person,  470 
before  whom  sworn,  469 

officers  of  Crown  Office  and  other  officers,  12 
clerk  of  Petty  Bag,  635 

in  Scotland,  Ireland,  in  Colonies  and  abroad,   169 
not  to  be  sworn  before  solicitor  of  party  or  clerk  or  partner,  470 
where  several  deponents,  469 
interlineation  or  alteration,  469 
defective  affidavits,  470 
tiling,  12,  469 

note  on  whose  behalf  filed,  12,  469 
on  ex  parte  applications,  470 
in  Court  on  motion,  222,  470 

on  showing  cause,  226 

by  justices  (Review  of  Justices  Decisions  Act),  226 
when  special  time  fixed,  470 
supply  of  copies,  13,  225 
exhibits,  470 
new  matter,  13,  226 

answering  amendment  of  title  or  jurat,  222,  470 
stamping,  and  use  of  office  copies,  470 

to  be  produced  or  filed  before  making  ex  parte  motion,  470 
when  to  be  served  with  notice  of  motion,  340,  476 
of  service,  1 3 
trial  on,  471 
In  particular  ea  -    , 

in  support  of  mandamus,  220 
by  prosecutor,  221 

on  showing  cause  against  mandamus,  226 
for  costs  of  mandamus,  243 
for  prohibition,  266 
for  certiorari  for  indictments,  18 

for  orders  of  justices,  &c,  51,  60 
impeachment  of  orders,  &c.  by,  47 

title,  51,  60 
under  Customs  Acts,  51 
of  service  of  notice  to  justices  of  application  for  certiorari,  53,  54 

form,  508,  509 
on  showing  cause,  54,  226 
on  motion  for 'criminal  information,  162 

on  showing  cause,  164 
on  indictments,  in  aggravation,  130 

tiu  mitigation,  130 
on  motion  for  quo  warranto,  185 
by  a  relator,  187 
for  habeas  corpus,  3 1 9 
to  controvert  the  return,  328,  330 
on  motion  for  attachment,  349 
on  attachment  against  sheriff,  358 
against  coroner,  360 
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AFFIDAVIT— continued. 

lu  particular  cases — continued. 
to  set  aside  attachment,  365 
on  articles  of  the  peace,  381,  383 
for  bail,  284 
Forms  generally, 

of  service  of  notice,  580 

of  personal  service  of  order,  580 

of  service  not  personal,  581 
of  personal  service  of  writ,  581 
Forms  in  particular  cases, 

for  certiorari  to  remove  indictment,  501 
to  accompany  certificate,  for  warrant  on  indictment,  611 
verifying  copy  commitment,  569 

for  habeas  corpus  or  order  for  attendance  of  prisoner  as  witness, 
572,  573 
for  prisoner  to  be  charged  with  attachment,  576 
to  revive  attachment,  718 

of  service  of  notice  to  answer  indictment  or  information,  on  defen- 
dant in  custody,  524 
of  subpoena  to  answer,  526 
of  summons  to  admit  to  bail,  533 
of  subpoena  ad  test.,  581 
of  order   and  master's  allocatur,  and  demand  to  estreat 

recognizance,  582 
of  habeas  corpus,  572 

of  order  on  sheriff  to  return  attachment,  618 
of  habeas  corpus  on  sheriff,  619 

of   order  taxing  master's   certificate,   to   estreat  recog- 
nizance, 582 
of  search  for  return  to  habeas  corpus,  572 

AGENT  OF  SOLICITOR, 

indorsement  of  name  of,  on  writ,  303 

AGGRAVATION, 

affidavit  in,  on  indictment,  130 
on  attachment,  356 
of  libel,  by  special  plea,  to  be  considered  by  Court,  104 

AGRICULTURAL  HOLDINGS  ACT, 

Appeal  from  County  Courts  under,  445 — 489 

ALDERMAN, 

criminal  information  for  libel  on,  156 

ALLOCATUR, 

for  third  part  of  fine,  135 
form,  614 

ALLOWANCE 

of  certiorari  for  indictment,  22 

for  orders,  60 
of  public  accounts,  certiorari  for,  77 

ALTERATION 

iu  affidavit,  469 

AMENDMENT, 

application  of  R.  S.  C,  O.  XXVIII.  (amendment)  to  civil  proceedings, 

388 
In  civil  proceedings  generally,  R.  S.  C,  O.  XXVIII. ,  465,  466 

order  for,  need  not  be  drawn  up,  477 

of  pleadings,  465 

application  for  leave  to  amend,  466 

mode  of  amendment,  466 

of  clerical  errors  and  defects,  466 

costs  of,  466 
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AJMEENDMENT— continued. 

In  civil  proceedings  generally — conlinut  >l. 
in  case  of  non-compliance,  496 
by  court  of  appeal,  of  notice  of  appeal,  4.X6 

uu  mandamus,  246 

of  return  to  habeas  corpus,  320 

of  return  to  certiorari,  60 

of  orders  of  justices  for  omission  or  mistake,  62 

of  orders  of  justices  under  Customs  Acts,  320 

of  coroner's  inquisitions,  30,  36 

of  contumace  capiendo,  375 

of  indictments,  139 

of  record  on  trial  of  indictments  and  informations,  140 

order  for,  to  be  entered  on  postea  or  roll,  140 

of  judgment,  140 

of  postea,  140 

of  informations,  171 

APPEAL, 

mandamus  to  justices  to  hear,  219,  244 
form  of  writ,  591 

notice  of  appeal  thereunder,  592 
within  what  time  to  be  applied  for,  244 

APPEAL  TO  HOUSE  OF  LOEDS,  150,  448,  489 

APPEALS  TO  COUET  OE  APPEAL, 
C.  O. E.  206.. 30 1 
E.  S.  C,  O.  LVIIL,  480 

jurisdiction  of  Court  of  Appeal,  5,  480 
from  judge  in  Chambers,  390 
on  appeals  from  inferior  Courts,  481 
not  on  consent  orders,  or  as  to  costs,  481 
meaning  of  judgment  or  order,  482 
hie  in  civil  proceedings,  482 

not  in  criminal  proceedings,  481 
distinction  between  civil  and  criminal  proceedings,  483,  484,  485 
E.  S.  C,  0.  LVIIL,  applied  to  civil  proceedings,  483 
leave  to  appeal,  482 

where  not  required,  483 
to  be  by  motion  and  by  way  of  re-hearing,  485 
in  forma  pauperis,  485 
parties  to  be  served,  486 
notice  of  appeal,  486 
powers  of  Court,  486 

as  to  judgment,  486 

costs,  487 

as  to  new  trial,  487 
cross- appeals,  487 
on  prohibition,  269 
on  highway  indictments,  150 
when  ex  parte  application  refused,  487 
evidence,  488 

interlocutory  order  not  appealed  from,  488 
security  for  costs,  488 
stay,  489 

when  application  may  be  made  to  either  Court,  489 
how  made  to  a  judge  of  Court,  489 
interest  when  execution  stayed,  489 
appeals  under  Workmen's  Compensation  Acts,  489 

Agricultural  Holdings  Act,  489 
entry  of  appeal,  487 
time  for  appeal,  487,  488 
how  time  runs,  490 

to  be  entered  as  final  or  interlocutory,  486 
test  of,  186 
delivery  of  papers  for  the  judges,  487 
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APPEALS  TO  COURT  OF  CRIMINAL  APPEAL, 
right  of  appeal,  143 
determination  of  appeals,  143 
powers  of  Court  in  certain  cases,  144 
revesting  and  restitution  of  property,  144 
time  for  appealing,  145 
judge's  notes  and  report,  145 
supplemental  powers  of  Court,  146 
legal  assistance  to  appellant,  146 
right  of  appellant  to  be  present,  146 
duty  of  director  of  public  prosecutions,  147 
bail,  147 

custody  of  appellant  when  attending  Court,  147 
costs  of  appeal,  147 
duty  of  Registrar,  148 
shorthand  notes,  148 

powers  which  may  be  exercised  by  any  judge  of  Court,  149 
Rules  of  Court,  149 
prerogative  of  mercy,  149 

"Writs  of  Error  and  motions  for  new  trials  abolished,  149 
appeal  to  "  Court  of  Appeal"  on  highway  indictments,  150 
appeal  to  House  of  Lords,  150 

APPEALS  FROM  INFERIOR  COURTS, 

assigned  to  Crown  Office.  412,  415 
.  to  be  heard  by  Divisional  Courts,  412,  414 

provision  as  to  finality,  not  operative  when  leave  given  to  appeal,  412 
statutory  provision  as  to,  412 
proceedings  not  within  sections,  415,  416 
appeals  within  sections,  415 
enactments  relating  to  County  Court  appeals  may  be  applied  to  other 

Courts,  415 
list  of  inferior  Courts,  415 
Probate  and  Admiralty  appeals,  415 
Bankruptcy  appeals,  415,  416 

From  justices  under  Summary  Jurisdiction  Acts,  416 
"  Court  of  Summary  Jurisdiction,"  definition,  416 
statutory  provisions,  417 

statement  of  case  on  information  or  complaint,  417 
extended  to  other  matters,  417 
only  on  question  of  law,  418 
appeal  against  dismissal,  418 
when  justices'  decision  final,  418 
who  may  appeal,  419 
certiorari  not  necessary,  428 
application  to  state  case,  473 

refusal,  when  application  frivolous,  423 

application  to  High  Court  to  state,  424 

affidavits  in  support,  424 
conditions  precedent  to  case,  419 
striking  case  out  of  paper,  422 
form  of  case,  422,  622 
transmission  of  case,  421 
notice  of  appeal,  420,  421 

form,  628 

service  of,  421 
recognizance,  419 
filing  case,  425 
hearing,  425 

points  open  to  argument,  423 
judgment  of  the  High  Court,  426 
jurisdiction  of  Judge  at  Chambers,  428 
justices  not  liable  for  costs,  426 
costs,  426 
by  or  against  Crown,  427 
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APPEALS  FRO^I  INFERIOR  COURTS— contit 

From  justices  under  Summary  Jurisdiction  Acts — continued. 
death  of  one  oi  I  be  pari  Lea,  425 
amendment  of  casi  .   127 

not  to  be  made  by  consent,  without  order,  427 
enforcing  judgment  of  jusl  Lcea  after  decision  of  High  Court,  428 
qo  appeal  to  sessions  when  case  stated,  428 
case  und<  r  Metropolitan  Building  Acts,  428 
a]  peal  to  <  'ourl  of  Appi  al,  429 
From  Quarter  Sessions, 

stated  under  Common  Law,  429 
characteristics  of  case,  429 
origin  of  practice,  430 
not  oil  preliminary  point,  431 
only  in  a  question  of  law,  431 
not  demaudable  by  parties,  432 
drawing  case,  432 
form,  433,  630 

facts  not  evidence,  to  be  stated,  433 
findings  as  to  fraud,  433 
certiorari  not  necessary  434 
time  for  filing  case,  437 
recognizance,  435 

forms,  510,  511 
transmission  of  case,  436 
filing,  437 
entry  for  hearing,  437 

copies  for  judges,  437 
argument,  who  begins,  437 
restating,  437 

appeal  to  Court  of  Appeal,  438,  481,  485 
Under  West  Biding  of  Yorkshire  Rivers  Act,  438 
Under  Public  Health  Act, 

case  under,  is  an  appeal  from  an  inferior  Court,  438 
Under  Highway  Act,  439 
From  Mayor's  Court  of  London, 

Mayor's  Court  an  inferior  Court,  439 
appeal  from,  439 
statutory  provisions,  439,  440 
appeal  with  leave,  440 
appeal  without  leave,  439 
not  on  interlocutory  matters,  440 
From  Salford  Hundred  Court, 
statutory  provisions,  441 
appeal  with  leave,  441 
appeal  without  leave,  441 
From  County  Courts, 

statutory  provisions,  443 

■where  appeal  lies,  443,  444 
power  of  Court  as  to  judgment,  443 
agreement  not  to  appeal,  443 

no  other  appeal  except  under  County  Court  Act,  443 
interlocutory  matters,  443 

not  necessarily  taken  away  where  prohibition  lies,  444 
remitted  actions,  444,  460 
equity,  445 
interpleader,  445 
as  to  costs  only,  445 

under  Acts  giving  a  special  jurisdiction,  444 
no  appeal  on  facts,  445 
judge's  notes,  443,  446,  458 
change  of  parties  by  death,  447 
what  points  open  to  argument,  445 
entering  judgment,  447 
pro  forma  judgment,  447 
costs,  447 
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APPEALS  FROM  INFERIOR  COURTS— continued. 
From  County  Courts — continued. 

proceedings  after  judgment,  447 
no  appeal  to  Court  of  Appeal  without  leave,  448 
appeal  to  House  of  Lords,  448 
Matrimonial  Causes  Act,  456 
General  procedure  on, 

R.  S.  C,  O.  LIX.,  456 

inferences  of  facts,  456 

substitution  of  other  evidence  in  absence  of  judge's  notes,  456 

application  of  rules,  457 

mode  of  appeal,  457 

by  notice  of  motion,  457 

grounds  to  be  stated  in.  457 

length  of  notice,  457 

on  whom  to  be  served,  457 
limit  of  time  for,  458 
extension  of  time,  460 
on  remitted  actions,  460 
entry  of  appeal,  458 
copy  of  judge's  notes  for  Court,  458 

how  obtained  in  County  Court  appeals,  459 

in  other  appeals,  459 
stay,  459 
security,  459 

entry  for  hearing,  458,  459 
application  of  R.  S.  0.,  O.  LVIIL,  457 
points  not  raised  in  Court  below, 

on  magistrate's  cases,  423 

on  County  Court  cases,  446 
judgment,  45S 
appeal  to  Court  of  Appeal,  481 

does  not  lie  in  criminal  matters,  481 — 484 
From  Revising  Barristers, 
who  may  appeal,  448 
the  respondent,  450 
appeal  on  revision  of  burgess  lists,  450 
extension  of  Registration  Acts  to  municipal  boroughs  and  county 

electors,  450 
consolidated  appeals,  450 
power  of  barrister  as  to  costs,  451 

no  appeal  as  to,  451 
transmission  of  case,  451 
notice  of  appeal,  451 
entry  by  master,  452 
filing  case,  452 
fixing  Court,  453 
copies  for  judges,  452 
how  heard,  452 
points  not  reserved,  454 
respondent  not  appearing,  453 
restatement  of  case,  454 
questions  of  fact,  454 
costs  of  appeal,  455 

against  town  clerk  or  clerk  of  peace,  455 
finality  of  decision,  455 
appeal  from  K.  B.  I).,  455 
notification  of  decision,  455 
compelling  barrister  to  state  case,  217,  456 

APPEARANCE, 

C.  O.  R.  83— 98.  .527— 529 
compelling  to  indictment  found  in  K.  B.  D.,  87 
compelling  to  indictment  removed  into  K.  B.  D.,  91 
by  inhabitants,  94,  98 
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APPEARANCE— continued. 

compelling  to  indictment  removed  into  K.  B.  D. — continued. 

by  corporations,  94,  98 

how  entered,  90,  91 

form  of  praecipe  for,  512 

for  prisoner,  93 

in  case  of  bail,  93 
notice  of,  93 
form  of  notice,  524 

order  of  course  on  indictment  to  appear,  plead  and  try,  88 
to  coroner's  inquisition,  35 
to  criminal  information — process  to  compel,  165 

in  cases  of  bail,  166 

entry  of,  167 
to  quo  warranto,  101 
personal,  when  necessary,  to  plead,  91,  100 

for  trial,  117 

for  sentence,  127 

on  motion  for  arrest  of  judgment,  142 

to  reverse  outlawry,  277 
writs  for  compelling,  how  tested,  301 

APPENDICES, 

A.,  R.  S.  C.  1883,  applied  to  Crown  side,  465—496 

B.,  R.  S.  C.  1883,  which  apply  of  themselves  to  Crown  side,  497 — 500 

C,  Forms,  501—582 

Table  of  Court  fees,  583 
D.,  additional  forms  (unauthorised),  586 — 631 
E.,  Escheat  Procedure  Rules,  1889.  .632,  633 
F.,  Rules  under  Petty  Bag  Act,  634,  635 

APPLICANT  IN  PERSON, 

may  move  for  certiorari,  21,  52 
not  to  move  for  niaudamus,  233 

order  in  nature  of  mandamus,  233 

for  criminal  information,  lb3 

for  attachment,  349 

for  quo  warranto,  188 
on  habeas  corpus,  321 

APPLICATION'S  AT  CHAMBERS, 

summons  and  orders  to  issue  from  Crown  Office,  390 
in  what  cases  summons  not  to  issue  without  leave,  390 
appeal  from  Chambers,  390 

for  mandamus,  when  no  Coiu't  sitting,  218,  230,  390 
for  prohibition,  266,  390 

in  County  Court  cases,  268 
for  certiorari  for  indictments,  21,  390 

for  orders,  49,  55,  390 
for  habeas  corpus,  321 

in  respect  to  children,  320 

in  extradition  cases  not  when  Court  sitting,  321 
on  articles  of  the  peace,  380 

APPLICATIONS  IN  COURT, 

to  be  founded  on  affidavit  of  facts,  468 

ARCHBISHOP, 

mandamus  to,  209 

ARREST.     See  Fokms — Warrants  ;  Re-arrest. 

ARREST  OF  JUDGMENT, 
on  indictment,  142 
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ARTICLES  OF  THE  PEACE,  417 
C.  0.  R.,  246—256,  377—385 
who  may  demand,  377 
against  whom,  377 
manner  of  granting,  378 

where  parties  live  at  a  distance,  378 
where  justices  have  refused,  378 
the  articles,  378 

in  vacation,  380 
form  of,  579 
the  application,  380 
exhibitant  to  be  sworn,  381 
engrossment  of  articles,  381 
writ  of  attachment,  382 
title  of  affidavits  after  attachment,  383 
sheriff  may  hold  to  bail,  382 
return  of  writ,  382 
security  for  the  peace,  382 
proceedings  on  motion  for,  382 
the  recognizance,  383 

form,  580 
how  forfeited,  383 
discharge  of,  384 
removal  of  articles  from  assizes  or  sessions,  384 
certiorari,  384 
defendant  discharged  without  being  brought  up,  385 

ASSIZES, 

divisions  of  Lancashire  for  purposes  of,  111 
Yorkshire  for  purposes  of,  111 
Warwickshire  for  purposes  of,  111 
order  to  remove  indictment  from,  27 
form  of,  503 
certiorari  for  same,  16 
form  of,  504 
notice  of  trial  for,  109 

forms,  540 — 541 
forms  of  subpoena  for,  562 — 563 
expression  assizes  includes  Central  Criminal  Court,  15 
certiorari  to  remove  order  of,  82 
form  of,  504 

ASSIZES  RELIEF  ACT, 

not  to  affect  prisoners  in  custody  on  indictment  removed  by  certiorari,  15 

ASSOCIATE 

to  enter  in  book  a  note  of  verdict,  &c.  at  trial,  161 
certificate  thereof  to  be  sent  to  Crown  Office,  161 
form,  545 

ATTACHMENT,  394 

R.  240— 242.. 34 1  —  357 

for  contempt,  341 

committal  for  contempt,  343 

distinction  between  committal  and  contempt,  343,  347 

proceeding  in  use  on  Crown  side  for  dealing  with  contempts,  342 

various  kinds  of  contempt,  345 

inferior  Courts  can  only  deal  with  contempts  in  facie  curse,  345 

power  of  High  Court  to  punish  contempts  in  inferior  Courts,  316 

use  of  writ,  317 

to  compel  appearance,  347 

for  non-payment  of  money,  347 

against  Peers  and  members  of  Parliament,  347 

disobedience  of  judges'  orders,  348 
of  subpcena,  348 
affidavits,  349 
time  for  moving,  349 
the  motion,  349 

S.M.  T  T 
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ATTACHMENT— continued. 

drawing  up  and  service  of  order  nisi,  350 
entry  for  hearing,  350 
showing  cause,  351 
settlement  by  parties,  351 
issuing  an<l  return  of  writ,  35] 

form  of  writ,  576 
orders  to  return  attachment,  353 
proceeding  on  cepi  corpus,  352 
alias  and  pluries  writs,  351 
sheriff's  warrant  ,35] 

reviving  attachmenl .  352 

Sunday,  352 

bailing  defendant,  3">2 

interrogatories,  358 

bail  to  answer  interrogatories,  353 

form  of  recognizance,  577 
to  be  signed  by  counsel,  357 
filing  interrogatories,  354 
answers  to  intei  rogatories,  355 

striking  out  irrelevant  or  improper  interrogatories,  357 
examination  on  interrogatories,  355 
reference  to  master,  355 
master's  report,  355 
presence  of  defendant  on  report,  356 
when  reported  in  contempt,  356 
notice  to  defendant,  356 
procedure  on  sentencing,  356 
order  for  sentence,  35  7 
discharge  of  defendant,  357 
costs,  ;;.')? 
appeal,  357 
against  sheriff,  357 

affidavit  and  motion,  358 
writ  and  service,  35S 
return,  359 
caption,  359 
against  a  late  sheriff',  359 
against  coroner,  360 
affidavit,  360 
elizors,  360 
writ,  360 
costs,  361 
against  aprisoner,  361 

habeas  corpus,  361 
for  not  appearing  to  an  information,  362 
writ,  362   ' 

form  of,  5  20 
supersedeas,  526 
form,  569 
on  articles  of  the  peace.     See  Articles  of  the  Peace. 
on  return  of  rescue,  363 

return  not  traversable,  363 
the  writ,  363 
form,  619 
setting  aside  a  wT-it  of  attachment,  364 
motion  to  let  defendant  in,  3(U 
affidavits,  365,  366 
costs,  366 

ATTENDANCE 

at  Crown  Office,  official  hours,  &c,  9 

ATTORNEY-  GEN  ERAL, 

certiorari,  at  instance  of,  for  indictments,  18 
for  orders,  &c.  of  justices,  42,  48,  49 

form  of  fiat,  512 
nolle  prosequi  by,  to  stay  proceedings,  141 
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AUDITOR'S  ALLOWANCES  AND  DISALLOWANCES, 

certiorari  for.  77 

See  also  Certiorari. 
AWARD, 

form  of  writ  of  mandamus  to  take  up,  595 

AWARD  OF  PROCESS 

on  judgment  roll,  549 — 553 
See  also  Roll. 


BAIL, 

On  proceedings  in  King's  Bench  Division, 
on  habeas  corpus,  322 
on  articles  of  the  peace,  382,  383 
on  attachment  for  contempt,  352 

to  answer  interrogatories,  353 
form,  577 
on  indictment  found  in  K.  B.  D.,  88 

removed  by  certiorari,  26,  93 
on  information — criminal,  271 
on  certiorari  to  remove  orders,  <fcc,  55 
render  of  defendant,  96 
on  outlawry,  277 
Bail  on  criminal  charges  generally,  280 
on  coroner's  inquisitions,  282 
in  treason,  281 
in  murder,  282 

under  Fugitive  Offenders  Act,  322 
principle  of  admitting  to  bail,  281 
prisoner  in  execution  not  bailable,  283 
affidavits,  284 
application  for,  284 
to  Divisional  Court.  287 
by  habeas  corpus,  284 
sureties,  283 

indemnity  of,  illegal,  283 
number  of  bail,  285 
opposing  bail,  285 
by  order  without  habeas,  286 

forms,  286—532 
order  for  discharge,  286 
notice  of  bail  in  felony,  286 
bail  of  defendants  not  in  custody,  287 
bail  in  misdemeanours,  287 

criminal  information  against  magistrates  for  corruptly  refusing,  287 
justification  of  bail  in  chambers,  287 
felony  to  acknowledge  bail  falsely,  288 
depositions  removed  by  certiorari  to  be  returned  to  proper  officer,  304 

BAINES'  ACT, 
case  under,  410 
removal  of  order  of  sessions  for  enforcement,  38 

form  of  order,  630 

form  of  execution,  556 

BAR,  TRIAL  AT.     See  Trial  at  Bar. 

BEGIN, 

right  to,  on  order  nisi,  294 

See  also  Counsel  ;  Various  Titles. 

BERWICK-ON-TWEED, 

suggestion  for  removing  trial  from,  107 

form,  543 
habeas  corpus  to,  308 

T  T  2 
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BIAS 

of  justiaes,  16 

BISHOP, 

mandamus  to,  to  institute  proceedings,  210 
form,  001 

BLIND  PERSON, 
affidavit  by,  170 

BONA  FIDE 

claim  of  right,  46 

decision  of  justices  not  questionable  nor  on  certiorari,  46 

BOOKS  OF  PARISHES, 

mandamus  to  inspect — form,  598 

BRIDGES, 

indictment  for  non-repair  of,  when  removable,  16 

certificate  for  costs  of  vexatious  defence,  137 

appeal  to  Court  of  Appeal  against  conviction  on  indictment,  150 

BRINE  PUMPING  (COMPENSATION)  ACT, 
special  case  under,  462 


CAPIAS  TO  ANSWER, 

as  process  to  answer  indictment,  information,  or  inquisition,  95 
teste  and  return,  304 
form,  527 

as  process  in  outlawry, 

teste  and  return,  272 

form,  527 
cum  proclamatione  into  foreign  country,  -74 

form,  527 
utlagatum,  275 

form,  529 
utlagatum  into  Lancashire,  276 
cum  breve  de  incprirendo,  275 

form,  530 
melius  inquirendum,  275 

form,  530 
super  contumace  capiendo,  369,  272 

form,  579 

CAPIAS  AD  SATISFACIENDUM 

in  default  of  appearing  for  sentence,  127 

form,  559 
on  outlawry  after  judgment,  276 

form,  559 

CAPTION 

of  indictment — form,  605 

CASE-SPECIAL, 
Gent  ral  prm  isions, 

I ii  riniiiiiilf  pruri'i  i/im/s, 

C.  O.  R.  129— 131.. 293 

entry  of,  'J'.t  ; 

form  of  case,  293 

costs  of  improperly  drawn  case,  293 
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CASE— SPECIAL— continued. 

General  provisions — continued. 
In  civil  proceedings, 

application  ofR.  S.  C,  Ord.  XXXIV.,  293,  466 

by  consent,  466 

form  of,  467 

inferences,  467 

by  order,  467 

printing,  signing-,  and  copies  for  judges,  294,  467 

persons  under  disabilities,  467 

entry,  467 

form  of  praecipe,  467 

agreement  as  to  costs,  467 

application  of  order,  467 

issues  of  fact  without  pleadings,  467 

how  stated,  467 

judgment  and  costs,  468 

entry  of  judgment  and  costs,  468 

record  and  effect  of  judgment,  468 
In  particular  cases, 
On  mandamus, 

by  consent,  by  order,  245 

form  of  case,  printing,  entering,  paper  books,  245 

order  of  hearing  counsel  on,  246 

judgment,  246 
On  quo  warranto,  193 
On  indictment  upon  verdict  subject  to 

distinction  between  special  verdict  and  verdict  subject  to  case,  121 ,  122 

procedure  on  verdict  subject  to  case,  121 

order  of  hearing  counsel,  121 

judgment,  121,  122 

From  justices  at  Quarter  Sessions, 
Case  at  Common  Law,  429 
characteristics  of  case,  429 
origin  of  practice,  430 
can  only  be  stated  on  final  order,  431 
not  on  a  preliminary  point,  431 
must  be  question  of  law,  431 
not  demandable  by  parties,  432 
drawing  case,  432 

form  of,  433,  610 

facts  not  evidence  to  be  stated,  433 

findings  as  to  fraud,  433 
certiorari  not  necessary,  434 
time  in  which  to  be  filed.  435 
recognizance,  435 

form  of,  510,  511 
transmission  of  case,  436 
filing  case,  437 
entry  for  hearing,  437 
copies  for  judges,  437 
argument,  437 

who  begins,  437 
restating,  437 
judgment,  430 
appeal  to  Court  of  Appeal,  438,  481,  485 

Under  Barnes's  Act  (12  $•  13  Vict.  c.  45,  s.  11),  On  appeal  to  Sessions, 
statutory  provisions,  410 
agreement  as  to  judgment,  410 
the  case,  contents,  signing,  filing,  entry  for  hearing,  411 

form  of  case,  610 
copies  for  the  judges,  411 
who  begins  on  argument,  411 
judgment,  411 
appeal,  411,  483 
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CASE— SPTZGIAL-cmtlnited. 

From  Sessions  under  /  Act,  13S 

Fron  summary  proceedings, 

J.  by,  H6 
•  atory  provisions,  417 
meaning  of  Court  of  Summary  Jurisdiction,  416 
must  be  "ii  qui  st  Ion  of  law,  418 
jurisdiction  of  Judge  at  Chambers,  428 
justices  may  refuse  to  state  if  application  frivolous,  423 
Court  may  order  justices  to  state,  214,  423 
condition-  preci  dent  to  case,  419 
transmission  of  case,  421 
certiorari  □  >1  necessary,  428 
notice  of  appeal,  420 

hearing,  425 

form  of  notice,  628 

service,  421 
points  open  to  argument,  423 
judgment  of  Court  on,  426 
amendment  of,  427 
amendment  not  to  be  made  by  consent  only,  427 

- .    126 

justices  not  liable  for,  426 
effect  of  death  of  one  of  the  parties,  425 
justices  to  enforce  decision,  428 
under  Metropolit  in  Building  Act,  428 

From  Revising  Barristers, 

who  may  appeal,  44  8 

who  respondent,  450 

extension  of  Registration  Act,  450 

consolidating  appeals,  450 

no  appeal  as  1  i  costs,  451 

transmission  of  case  and  notice  of  appeal,  451 

filing  copies  for  judges  hearing,  452 

points  to  be  argued,  454 

respondent  not  appearing,  453 

finality  of  decision,  455 

notification  of  decision,  455 

Court  may  order  barrister  to  state,  217,  456 

appeal,  455 

Question  under  Local  Government  Acts,  1888 — 1894.  .414 

statutory  provisions,  114 

mode  of  entry  and  hearing,  414 

under  London  Government  Act,  1899.  .414 

case  under  London  Building  Act,  tribunal  of  appeal,  461 
Metropolis  Valuation  Act,  410 
Metropolitan  Building  Act.  428 
Brine  Pumping  (Compensation)  Act,  4  62 

CENTRAL  CRIMINAL  COURT, 
part  of  the  High  Court,  202 
removal  of  indictment  from,  28 
certiorari  to  state  jurisdiction  for  trial,  22,  28 

form  of  certiorari,  505 

forms  of  summons  and  order  for  removal  without  certiorari,  503,  504 
removal  of  indictment  into,  28 

form  of  certiorari  for,  505 
mandamus  does  not  lie  to,  202 

form  of  subpoena  before,  564 

CENTRAL  OFFICE, 

departments  of,  R.  S.  C,  Order  LXL,  r.  1..497 
Crown  Office  a  department  of,  7 
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CEPI  CORPUS, 

proceedings  on  return  of,  on  articles  of  the  peace,  383 

to  attachment,  352 
to  contumace  capiendo,  371 

CERTIFICATE 

for  warrant  on  indictment  found  in  K.  B.,  87,  92 

form,  520 
of  default  of  appearance  on  indictment  removed,  92 

form,  521,  522 
for  warrant  to  bold  to  bail,  95,  96. 

forms,  521 
on  criminal  information,  166 
for  warrant  after  conviction  on  indictment,  125 

form,  548 
of  gaoler,  on  copy  wan-ant  or  commitment,  51,  319 

form,  570 
of  officer  of  Court  at  trial  to  be  sent  to  Crown  Office,  120 

form,  545 
of  frivolous  defence  to  indictment  under  Highway  Acts,  116,  137 
certificate  for  costs  of  special  jury.  115 
proving  conviction  on  indictment  by  certificate,  134 
certiorari  does  not  lie  for  certificate  for  admission  of  lunatic  into  asylum, 

88 
of  Taxing  Master  for  costs,  affidavit  of  service  of,  582. 

CERTIORARI  (WRIT  OF), 
C.  0.  R.  12— 31..  14— 83 
use  of,  14 

To  remove  indictments  into  the  Central  Criminal  Court,  28 
To  remove  indictments  into  K.  B.  D.,  15 
effect  of  Assizes  Relief  Act,  15 
grant  of  writ,  15 
when  taken  away  by  statute,  15 
restriction  does  not  apply  to  Crown,  16 
issue  of  writ  before  bill  found,  16 
to  bring  up  conviction  on,  16 
when  indictments  removable,  16 
removal  without  certiorari,  27 

forms  of  summons  and  order,  503,  504 
at  the  instance  of  the  Crown,  16,  18 

of  the  subject,  18 
affidavit  of  grounds,  18 

"  Fair  and  impartial  trial,"  18 
"  Difficult  questions  of  law,"  19 
"View,"  20 
"  Special  jury,"  20 

form  of  affidavit,  501 
issue  of  writ  where  several  defendants,  20 
indictment  against  a  corporation,  20 
the  application,  20 
to  a  Divisional  Court,  21 
at  Chambers,  21 
renewed  application,  21 
the  writ,  21 

form  of  it,  504 
when  for  removal  from  Central  Criminal  Court,  venue  for  trial  to  be 
stated  in,  22,  28 
form  of  writ,  505 
the  recognizance,  24,  25 

by  defendants  not  parties,  26 
by  corporate  and  quasi-corporate  bodies,  26 
how  prepared,  27 
how  acknowledged,  24,  27 
when  more  than  one  defendant,  J 7 
form,  506,  507 
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CERTIORARI  (WRIT  OF)— continued. 
Lodging  the  writ,  22 

effect  on  proceedings  below,  22 
the  return,  22 
order  to  return,  23 
procedendo,  23 

form,  668 

To  remove  coroner'1  s  inquisitions,  29 
for  purposes  of  bail,  30 
in  quash  inquisition,  30,  36 

reasons  for  quashing,  30 

for  misconduct  of  coroner,  32 
or  jury,  32 
amendment,  30 
removal  for  trial,  33 

who  may  apply,  33 
the  application,  33 
the  writ,  34 

form,  535 
recognizance,  34 
the  return,  34 
appearance,  35 
motion  to  quash,  35 

costs  of,  35 
traverse,  35 
general  issue,  35 
demiuTer,  35 

forms,  537,  539 
second  inquest,  36 
melius  inquirendum,  37 

To  remove  orders,  convictions,  §c.  of  justices,  37 
removal  for  enforcement,  38 

for  quashing,  49 
does  not  lie  for  ministerial  acts,  40,  41,  44 
statutory  restriction , 

does  not  affect  the  Crown,  42,  49 
where  the  writ  lies,  43 
person  aggrieved,  48 
bias,  44 

bona  fide  claim  of  right,  46 
not  pending  appeal  to  Quarter  Sessions,  63 
when  writ  discretionary,  48 
impeachment  of  conviction  by  affidavits,  47 
where  case  stated  at  sessions,  certiorari  not  necessary,  5 1 

Procedure, 

application  by  Attorney-General,  18,  42 
form  of  fiat,  512 
by  a  prosecutor,  49 
by  a  defendant,  49 
limitation  of  time,  50 
when  grant  of  writ  discretionary,  48 
notice  to  justices,  49,  52 

under  Customs  Act,  51 
affidavits,  51 

affidavits  verifying  order,  conviction,  &c,  51 
form  of,  569 
under  Customs  Aci,  53 
when  case  granted  at  Sessions,  5 1 
the  application,  49 

to  Divisional  Court,  52 

orders  nisi  for  certiorari  to  state  objections,  52 

entry  of  order  nisi  for  hearing,  52 

affidavit  of  service,  52 

service  <>f  order,  52 
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CERTIORARI  (WRIT  OP)— continued. 
Procedure — continued. 

the  application  —continued. 

showing1  cause,  54,  226 

justices  showing  cause  by  affidavit,  226 

the,argument,  54 

time  for  objection,  54 

merger  of  motion  to  quash  with  motion  for  writ,  55 

costs  on  discharge  of  order  nisi,  55,  63 
application  at  chambers,  55 

only  in  vacation,  55 
the  writ,  55 

form,  509 
the  indorsement,  54,  56 

form  of  memorandum  when  recognizance  not  required,  512 
recognizance,  56,  57,  289 

by  inhabitants,  58 

by  corporate  bodies,  58 

London  County  Council  exempted,  58 
form  of  recognizance,  510 
discharge  of  defendant  on  bail  pending  proceedings,  58 
lodging  writ,  59 
compelling  return,  59 
the  return,  59 

form,  511 
defect  on  return,  60 

substitution  of  good  conviction  for  bad,  326 
title  of  cause  after  writ,  60 
motion  to  quash,  60,  349 
service  of  nisi  to  quash,  61 
copies  for  the  judges,  61,  294 
the  argument,  61 
who  begins,  61 
death  of  defendant,  61 
order  of  justices  divisible,  61 
judgment,  61,  64 
effect  of  judgment,  61 
amendment,  62 
costs,  63 

no  costs  where  order  partly  quashed,  64 
proceedings  on  conviction  after  affirmance,  64 
process  to  levy  penalty,  64 

levari  facias,  65 
forms,  561 
no  imprisonment  when  penalty  not  recovered,  65 
procedendo,  65 

form  of,  569 
application  of  rules  to  other  proceedings,  66 

For  county  rates, 

statutory  provisions,  66 

conditions,  66 

no  recognizance  required,  67 

time,  67 

when  motion  to  be  made,  67 

security,  67 

rate  not  to  be  quashed  for  want  of  form,  67 

For  orders  of  assize,  82 

For  orders  of  Commissioners, 

of  Local  Government  Board,  67 
statutory  provisions,  67 
discretion  of  commissioners,  69 
proceedings,  68 

forms  of  writ  and  recognizance,  606 
costs,  69 
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CERTIORAIM     WRIT  <M       continued, 
f  Tit  he  Commissiont  rs, 
statutory  provisions,  69 
proceedings,  70 

forms  of  notice,  writ  and  recognizances,  606,  607 
feigned  issue,  70 
For  orders  or  presentments  of  Commissioners  of 'Sewers, 
when  removed,  71 
procedure,  71 

for  writ,  608 
motion  to  quash,  71 
traverse,  71 
For  recognizances, 

to  enforce  recognizance,  72 
to  quash,  72 
application,  73 

form  of  writ,  608 
removal  of,  to  quash,  72 
form  of  certiorari,  608 
For  inquisitions  for  assessing  value  of  lands, 

inquisitions  for  assessing  value  of  lands,  72 

quashing  for  defect,  73 

affidavit,  73 

discretion  as  to  granting,  73 

when  certiorari  taken  away,  73 

form  of  writ,  608 
For  orders  of  Town   Council,  or  County  Council,  for  payment  of  money  out 
of  the  Borough  or  County  Fund, 
for  orders  of  Town  Council,  74 
for  orders  of  County  Council,  7"> 

reasons  for  quashing,  75 

"what  payments  legal,  76 
mode  of  application,  77 
recognizance,  66 

form  of  writ,  608 
costs,  77 
For  auditor 's  allowances  or  disallowances, 
statutory  provisions,  77 — 79 

application  of,  to  accounts  of  County  Councils  and  other  accounts,  79 
application  to  Local  Government  Board  instead  of  Court,  79 
auditor  to  support  his  allowance,  &c,  80 
general  principles,  80 
procedure,  81 
notice,  78 

form  of  notice,  507 

form  of  writ,  608 

form  of  recognizance,  510 
costs,  78,  81 
Miscellaneous,  81 — 85 

Commissioners  of  Bridges,  82 
County  Courts,  82 
Courts -martial,  82 
orders  of  assize,  82 
report  of  gas  Examiner,  82 
Courts  Leet,  82 
order  of  Secretary  of  State,  83 
Board  of  Works,  83 
vestries,  83 

certificate  under  lunacy  laws,  83 
for  tithe  redemption,  83 
hy  Commissioners  of  Income  Tax,  83 
excise  licences,  83 
For  articles  <;/'  ///'.  peace, 

from  assizes  or  sessions,  384 
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chambers,  applications  at, 

summons  and  orders  to  issue  from  Grown  Office,  390 
in  what  cases  summons  not  to  issue  without  leave,  390 
for  mandamus,  when  no  Court  sitting,  218 
for  prohibition,  265,  266 

in  County  Court  cases,  267,  268 
for  certiorari  for  indictments,  21,  390 

for  orders  of  justices,  &c,  49,  55 
for  habeas  corpus,  319,  321 

in  respect  of  children,  320 

in  extradition  cases  when  no  Court  sitting,  321 
on  articles  of  the  peace,  380 
appeal  from,  390 

CHANGE  OF  PARTIES.     And  see  Death  of  Parties. 
on  mandamus,  242 

on  certiorari  for  orders  of  justices,  61 
on  County  Court  appeals,  447 
magistrates'  cases,  425 

CHANGE  OF  RELATOR 

on  quo  warranto,  190 

CHANGE  OF  VENUE.     See  also  Venue  and  Suggestion. 
on  indictment,  106 

forms  of  suggestions  for,  543,  544 

CHILDREN, 

habeas  corpus  for,  313 
application  for,  320 

CHURCHWARDENS, 

mandamus  to,  to  levy  rates,  209 
mandamus  to  elect,  207 

form  of  mandamus,  600 

CINQUE  PORTS, 

suggestion  for  trial  by  jury  of  Kent,  form,  514 

CIVIL  PAPER.     See  also  Crown  Paper. 

appeals  from  inferior  Courts  of  civil  jurisdiction  entered  in,  460 
motions  in  civil  proceedings,  460 

CIVIL  PROCEEDINGS  ON  CROWN  SIDE, 

R.  S.  C.  1883,  applied  to,  Appendix  A.,  465 

mandamus,  prohibition,  and  quo  warranto  included  in,  for  purposes  of 
appeal,  301 

Judicature  Acts  effect  distinction  between  civil  and  criminal  pro- 
ceedings, 6 

proceedings  held  to  be  civil,  483,  485 

quo  warranto  to  be  deemed  civil,  172,  301 

CLAIM  OF  RIGHT.     See  Bona  fide  Claim  of  Right. 

CLERGY  DISCIPLINE  ACT, 

contumace  capiendo  not  to  be  issued,  371 

CLERK  OF  PARISH, 

mandamus  to  restore,  224 
as  to  return  to,  239 

CLERKS  IN  CROWN  OFFICE, 

staff  of  clerks,  8 

duties  of  Clerk  of  Petty  Bag  transferred  to  senior  clerk,  9 

first  and  second  class  clerks  to  administer  oaths,  12 
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CLERKS  OF  ASSIZE, 

certificate  of  conviction  for  warrant,  125 
form,  548 

CLERKS  OF  THE  PEACE, 

quo  warranto  against,  174 

COLONIES, 

mandamus  to  examine  witnesses  in,  249 
habeas  corpus  to,  309 

for  fugitive  offenders  from,  317,  321 
swearing  affidavits  in,  469 

COMMISSIONERS, 

poor  law,  certiorari  for  orders  of,  67 

tithe,  certiorari  for  orders  of,  69 

of  sewers,  certiorari  for  presentments  and  orders  of,  71 

macdamus  to,  208 

COMMISSIONERS  OF  BRIDGES, 

certiorari  for  consent  of,  to  erect  bridges,  82 

COMMITMENT, 

discharge  from,  on  habeas  corpus,  310 
copy  of,  to  be  furnished  by  gaoler,  307,  319 
copy  to  be  verified  by  affidavit  on  moving  for  certiorari, 

habeas  corpus,  319 


:>\ 


Habeas  corpus,  <j±y 
form  of  affidavit,  569 


COMMITTAL, 

to  answer  indictment,  information,  or  inquisition,  87,  92 

to  answer  indictment,  &c.  on  outlawry  alter  judgment,  278 

to  enforce  performance  of  act  or  to  refrain  from  doing  an  act,  472 

for  contempt,  343 

COMPANY 

cannot  appear  at  assizes  or  sessions  by  solicitor,  20 
removal  of  indictment  against,  20 
recognizance  by,  how  entered  into,  26 
mandamus  to  public  companies,  208 
service  of  mandamus  on,  231 

form  of  mandamus  to  railway  company  to  take  up  award,  595 
to  summon  compensation  jury,  595 

COMPELLING  APPEARANCE.     See  Appearance. 
writs  for,  how  tested,  304 
for  sentence  on  indictment,  127 

CONFESSION, 

judgment  by,  on  indictment,  119,  120 

form,  551 
procedure  on  passing  sentence  on,  130 

CONSENT, 

no  appeal  from  order  by,  481 
to  enlarge  time,  4,90 

CONSOLIDATION 

of  orders  for  informations  quo  warranto,  182,  190 
of  appeals  from  revising  barristers,  150 

CONTEMPT 

of  King's  Bench  Division.     See  Attachment  for  Contempt. 

of  ecclesiastical  Courts.     See  Costtjmace  Capiendo. 

of  inferior  Courts,  345,  346 

out  of  Court,  punishment  for,  by  summary  process,  343 

how  far  a  criminal  proceeding,  357,  484 
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CONTINUANCES 
abolished,  296 

CONTUMACE  CAPIENDO,  367 

statutory  provisions,  367 — 371 

award  and  return,  368 

sheriff  not  compelled  to  bring  in  body,  368 

return  "  non  est  inventus,"  368 

capias  return  and  penalty,  269 

process  to  Couuties  Palatine  and  other  exempt  jurisdiction,  369 

person  exempt  from  penalty,  370 

significavit,  371 

mittimus  to  Counties  Palatine,  &c,  371 
the  writ  and  its  indorsement,  371 

form  of  writ,  577 
the  return,  372 

sheriff's  return  of  cepi  corpus,  371 
setting  aside  writ  for  irregularity,  372 
capias  super  contumace,  372 

form,  579 
submission  and  release,  373 
discharge  without  submission,  373 
defects  in  writ,  374 
jurisdiction  must  be  shown,  374 
amendment  of  writ,  375 
proceeding  in  Court,  375 
costs,  375 

against  a  married  woman,  375 
appeal,  376,  484 

not  a  criminal  proceeding,  484 

CONVICTION.     See  also  Ceetiobari. 
certiorari  for  removal  of,  37 

when  taken  away  by  statute,  38 
Crown  not  affected  by  restriction,  42 — 49 
within  what  time  granted,  50 
notice  to  justices,  49,  52 

form  of  affidavit  of  service  of  notice,  508 
copy  of,  to  be  verified  by  affidavit,  51 

form  of  affidavit,  569 
impeachment  of,  by  affidavit,  51 
affidavits,  51 
under  Customs  Acts,  53 
application  for  certiorari,  49 
to  Divisional  Court,  49 
to  Chambers  only  in  vacation,  55 
objections  to  be  stated  in  order,  52 
when  writ  discretionary,  48 
recognizance,  57,  58 
London  County  Council  exempt,  58 

form,  510 
certiorari  not  to  be  allowed  without  recognizance,  5S 
recognizance  to  be  returned  with  certiorari,  59 
may  be  ordered  to  be  quashed  on  return,  54 

form  of  memorandum  thereof  to  be  endorsed  on  writ,  512 
writ  of  certiorari,  55 

form,  509 
lodging  writ,  59 
compelling  return,  59 
return  to  certiorari,  59 

form  of,  511 
proceedings  on  return,  59 
motion  to  quash,  60,  340 
service  of  nisi  to  quash,  61 
copies  for  the  Court,  61,  294 
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CONVICTION—  continued. 
certiorari  for  removal  of 
the  argument,  Gl 
who  to  I"  gin,  61 
judgment,  61,  64 
effect  of  judgment,  61 
amendment,  62 
rusts,  63 

proceedings  on,  after  affirmance,  64 
process  to  levy  penalty  on,  64 
levari  facias,  65 
forms  of,  561 
procedendo,  65 
form  of,  ,569 

COPIES 

of  proceedings  to  be  obtained  from  Crown  Office,  292 

of  affidavit-.   13 

supplying  and  taking  copies  from  other  side,  495 

And  set  also  Various  Titles. 
use  of  office  copies  of  affidavits,  470 

COPIES  FOP  THE  USE  OF  THE  JUDGES, 
C.  0.  R.  132— 136.. 294 
when  to  be  delivered,  294 
how  to  be  marked,  294 
contents,  294 
default  in  delivery,  294 

COPYHOLDS, 

mandamus  to  accept  surrender,  208,  234 
to  whom  directed,  234 

form  of  mandamus  to  admit  tenant,  597 

CORONER.     See  King's  Coroner  and  Attorney. 

CORONERS, 

judges  of  the  King's  Bench  Supreme  Coroners  of  Kingdom,  3 

attachment  against,  360 

order  in  the  nature  of  mandamus  to,  217 

to  hold  inquest  on  neglect  or  refusal,  217 

in  case  of  irregular  or  insufficient  inquest,  217 

before  whom  further  inquest  may  be  held,  218 

not  necessarily  on  view  of  body,  218 

fusts  against  coroner,  217 

quo  warranto  against,  173 

form  of  writ  to  County  Council  for  election  of,  626 

CORONERS'  INQUISITIONS, 

certiorari  for,  29 

for  purposes  of  bail,  30 

to  quash,  30,  36 

for  what  defects,  30 

amendment,  30 

inquisitions  may  be  removed  for  trial,  33 

who  may  apply,  33 

the  application,  33 

the  writ,  34 

form,  535 
recognizance,  34 
return  to  writ,  34 
appearance,  35 
motion  to  quash,  35 

costs,  35 
traverse,  general  issue,  demurrer,  35 
second  inquest,  36 
melius  inquirendum,  37 


INDEX.  659 

CORPORATE  OFFICER, 

quo  warranto  information  against,  173,  175 
mandamus  to  elect,  207,  229 

notice  of  application  for,  230 
mode  of  application,  230 
form  of  mandamus,  58G 
notice  therewith,  589 
coroner  not  a  corporate  officer,  230 
recorder  not  a  corporate  officer,  176 

CORPORATION, 

mandamus  to,  207 

to  elect  corporate  officer,  207,  229 

limit  of  time  for  moving  for,  182 

to  approve  plans,  208 

mode  of  application,  230 

effect  of  directing  mandamus  to,  wrongly,  233 

service  of  mandamus  on,  231 
quo  warranto  information  against,  175 
can  only  be  filed  against,  by  Attorney -General,  170 
cannot  appear  to  indictment  at  assizes  or  sessions,  20 
removal  of  indictment  against,  20 
compelling  appearance  to,  94,  98 
recognizance  by,  how  acknowledged,  26 

CORRUPT  PRACTICES  PREVENTION  ACT, 
removal  of  indictment  into  C.  C.  C,  28 
costs  under,  136 

COSTS, 

In  particular  cases, 

on  attachment,  357 

against  coroners,  361 

setting  aside  writ,  366 
on  certiorari, 

for  convictions  and  orders  of  justices,  63 

for  orders  of  Tithe  Commissioners,  69 

Town  Councils  and  County  Councils,  77 

for  auditor's  allowances,  78,81 
on  contumace  capiendo,  375 
on  habeas  corpus,  332 
on  indictments,  134  et  seq. 

in  felony  and  treason,  135 

under  Larceny  Act,  136 

under  Corrupt  Practices  Prevention  Act,  136 

General  Highway  Act,  136 

in  libel,  130 

of  a  view,  116,  583 
county  allowance,  136 
on  informations, 

criminal,  168 

quo  warranto,  of  application  for,  182 
on  judgment  on,  194 
on  inquisitions,  35 

of  coroners,  no  costs  on  quashing,  35 

against  coroner,  on  order  to  hold  inquisition,  36 

de  lunatico  inquirendo,  396 
on  mandamus,  of  application  for,  227,  248 

on  showing  cause  against  mandamus,  227 

of  service  of  order  absolute  for  mandamus,  243 

on  judgment,  247 
on  orders  in  the  nature  of  mandamus, 

to  justices  to  do  act,  213 

to  County  Courts,  215 

to  revising  barristers,  217 

to  coroner  to  hold  inquisition,  217 
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COSTS— continued. 

In  particular  cases — continued. 
on  prohibition,  267 
on  quo  warranto,  IS'2,  189,  194 

on  discharging  order  nisi  for  quo  warranto,  189 
on  special  case  from  Quarter  Sessions,  436 

under  12  &  13  Vict.  c.  45,  9.  11.. 410,  411 
terms  as  to,  on  order  for  trial  at  bar,  298 
on  inferior  Court  appeals, 

on  magistrates'  cases,  426 

"ii  appeals  from  County  Courts,  4  17 
Mayor's  Court,  440 
Salford  Hundred  Court,  441,  442 
revising  barristers,  455 
Einlay's  Act,  430 
Crown  does  not  pay  or  receive,  389 
where  Court  no  jurisdiction  over  subject-matter,  389 
on  discharging  a  rule  or  dismissal  of  proceedings,  389 
not  usually  given  against  justices,  229 
in  Court  of  Appeal,  487 
unnecessary  matter  in  affidavit,  468 
informal  affidavit,  468 
scandalous  matter  in  affidavit,  469 
on  judgment  on  special  case  by  consent,  467 
improperly  drawn  case,  293 

on  setting  aside  proceedings  for  irregularity,  496 
of  view,  116,  583 
In  civil  proceed ii/r/s, 

O.  LXV.  (costs)  applied  to,  389,  390,  491 

application  of  r.  27  to  criminal  proceedings,  390 
general  jurisdiction  as  to,  389 — 491 
power  over,  though  no  jurisdiction  to  hear,  389,  422 
against  solicitor,  in  cases  of  negligence,  491 
security  for,  492 

to  what  proceedings  higher  and  lower  scale  applies,  492 
improperly  incurred,  492 
on  award,  493 
set-off  for,  493 

gross  sum  in  lieu  of  taxed  costs,  494 
of  amendments  in  certain  cases,  466 
Taxation  of, 

O.  LXV.  r.  27,  general  regulations,  applied  to  criminal  proceedings, 
389 

COUNCILLOR,  OF  BOROUGH, 

for  quo  warranto  against,  175 
limit  of  time  for  moving  for,  182 

COUNCILS, 

certiorari  for  orders  of  town  or  county,  74.     See  also  Ceetiobaei. 
writ  de  coronatore  eligendo  to  county,  626 

COUNSEL, 

number  and  order  of  hearing  in  cases  on  argument  on  an  order  nisi,  294 
/  on  attachment,  351 

on  certiorari,  54,  61 
on  contumace  capiendo,  375 
on  mandamus,  on  motion  for,  223 

on  showing  cause,  225 
on  special  case  on,  24  6 
order  of  hearing  on  demurrer,  103 

on  return  to  habeas  corpus,  331 
on  indictment, 

on  sentence,  in  mitigation  and  aggravation,  130 
on  argument  of  special  verdict  or  special  cas>\  1  22 
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COUNSEL— continued. 

order  of  hearing  on  criminal  information, 
on  moving  for,  163 
on  showing  cause,  164 
on  appeals  from  inferior  Courts,  460 
on  case  from  magistrates,  425 

Quarter  Sessions,  437 
revising  barrister,  453 
on  articles  of  the  peace,  382 
signature  of,  to  pleadings,  99 
petition  for  King's  licence,  on  indictment,  117 

on  quo  warranto,  194 
form,  613 

COUNTERMANDING  NOTICE 
of  trial,  110 

COUNTIES, 

inhabitants  of,  proceedings  against,  by  indictment,  107 

plea  by,  105 
suggestion  for  change  of  venue  where  indictment  against  inhabitants  of, 
107 
form,  543 

COUNTIES  PALATINE.     See  County  Palatine. 

COUNTY  BRIDGES.     See  Bridges. 

COUNTY  COUNCIL, 

questions  under  Local  Government  Act,  1888.  .414 

appeal,  414 

certiorari  for  orders  of,  75 

reason  for  quashing,  75 

what  payments  legal,  76 

mode  of  application  for,  77 

form  of  writ,  609 

costs,  77 
special  case,  414 

COUNTY  COURTS, 
mandamus  to,  207 

See  also  Mandamus. 
order  in  the  nature  of  mandamus  to,  214,  244 

See  also  Orders  in  the  Nature  of  Mandamus. 
criminal  information  against  judge  of,  159 
quo  warranto  against  judge  of,  173 

Appeals  from,  and  see  Appeals  from  Inferior  Courts. 
statutory  provisions,  443 

where  appeal  lies,  443,  444 

judge's  notes,  443,  444,  446,  458 

power  of  Court  as  to  judgment,  443 

agreement  not  to  appeal,  443 

no  other  appeal  except  under  County  Court  Act,  413 
on  interlocutory  matters,  443 

not  necessarily  taken  away  where  prohibition  lies,  444 
remitted  actions,  444,  460 
equity,  445 
interpleader,  444,  445 
as  to  costs  only,  445 

under  Acts  giving  a  special  jurisdiction,  444 
no  appeal  on  facts,  445 
no  appeal  on  pro  forma  judgment,  447 
mode  of  appeal,  457 
limit  of  time,  458,  460 
judge's  notes,  443,  446,  448 

how  obtained,  443,  459 

S.M.  U  U 
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COUNTY  COURTS— eontinm  d. 

Appeals  from — continued. 

entry  for  hearing,  458,  459 
stay,  459 
security,  459 

change  of  parties  hy  death,  447 

substitution  of  other  evidence  in  absence  of  notes,  456 
what  points  open  to  argument  on,  44G 
entering  judgment,  147 
costs,  447 

proceedings  after  judgment,  447 
no  appeal  to  Court  of  Appeal,  without  leave,  448 
appeal  to  House  of  Lords,  448 

COUNTY  PALATINE.     See  Lancashire. 
contumace  capiendo  into  Lancashire,  371 
process  on  outlawry  into,  276 

COUNTY  RATES, 
certiorari  for,  66 
statutory  provisions,  66 
time,  66 

when  motion  to  be  made,  67 
not  to  be  quashed  for  want  of  form,  67 

COURT  OF  APPEAL.     See  Appeals  to. 
jurisdiction  of,  5,  480 

COURT  OF  KING'S  BENCH, 
jurisdiction  of  old  Court  of,  1 

COURTS  LEET, 

certiorari  for  presentment  of,  82 
mandamus  to,  208,  234 
form  of,  597 

COURTS  MARTIAL, 
prohibition  to,  263 
certiorari  to,  refusal  of,  82 
habeas  corpus,  317 

CRIMINAL  INFORMATIONS, 

definition,  151 

those  filed  by  Attorney-General,  151 

those  filed  by  King's  Coroner,  151 

restrictions  as  to  filing,  151 

leave  to  file  discretionary,  152 

for  what  offences,  153 

for  libels,  153 

public  persons,  153,  169 

post -mistress,  157 

private  persons,  155 

undertaking  to  continue  prosecution,  157 

orders  to  prosecute  under  Newspaper  Act  unnecessary,  157 
against  magistrates,  158 
against  County  Court  judges,  159 
for  offences  against  public  justice,  159 

againbt  members  of  corporations,  159 
commissioners,  159 
inhabitants,  160 
for  offences  against  public  peace,  160 
for  other  offences,  160 
for  refusing  to  exercise  a  public  office,  160 


INDEX.  663 

CRIMINAL  FORMATIONS— continued. 

notice  to  justices  of  application,  161 

form  of,  514 
leave  to  file,  161 
time,   162 
affidavits,  162 
title,  162 
contents,  162 

when  against  a  magistrate,  163 
formal  defects  in,  163 
the  application,  162,  163 

magistrates  do  not  appear  on  notice  of  motion,  163 
showing  cause,  164 
affidavits  in  answer,  164 
adjournment  of  hearing,  1G4 
the  hearing,  164 
order  absolute,  165 
the  information,  165 

form,  514 
recognizance,  to  prosecute,  161 

form,  513 
process,  165 

subpoena  to  answer,  165 
form  of,  525 
attachment,  166 
form  of,  526 
venire  facias,  166 
form,  525 
warrant,  166 
form  of,  521 
bail  to  avoid  arrest,  166 
appearance,  167 

form  of  entry  of,  512 
pleading,  167 
demise  of  Sovereign,  167 

form  of  suggestion  of,  613 
trial,  &c,  167.     And  see  Indictment,  108  et  seq. 
when  sentence  not  to  be  passed  at,  123,  168 
costs,  168 

on  acquittal,  or  where  prosecutor  does  not  proceed,  168 
Ex  officio,  filed  by  Attorney -General,  169 
Solicitor-General,  169 
for  what  offences,  169 
in  quo  warranto,  170 
for  penalties,  170 

against  Customs  and  Excise  laws,  170 
compelling  appearance,  170 
amendment,  171 
Attorney-General's  privileges,  171 

sentence  not  to  be  passed  at  trial  if  Attorney-General  prays 
postponement,  123,  168 
Forms 

of  information,  515 
of  process,  165 

CRIMINAL  PROCEEDINGS, 

distinction  between  civil  and  criminal,  6,  483 

saving  of  existing  practice  as  to,  except  as  altered  by  Rules  of  Court,  5 

assigned  to  K.  B.  D.,  1 

appeal  in,  6 

no  general  provision  foi  costs  in,  134 

CROSS  APPEALS, 
notice  on,  487 

uu2 
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CROSS-EXAMINATION 

of  person  making  affidavit,  471 

CROWN, 

power  to  bind,  by  Rules  of  Court,  5 

restrictions  against  certiorari  do  not  affect,  16,  18,  42,  49 

when  mandamus  lies  to  servants  of,  202 

costs  for  or  against,  3S9 

on  magistrate's  case,  427 

CROWN  CASES  ACT, 
case  under,  148,  150 

CROWN  OFFICE 

now  a  department  of  Central  Office,  7 

records,  7 

constitution  of,  7 

business  of,  8 

duties  of  Clerk  of  Petty  Bag  transferred  to  senior  clerk,  9 

days  and  hours  of  attendance,  9 

summonses  and  orders  in  Crown  matters  to  be  issued  from,  390 

writs  to  be  issued  from,  303 

affidavits  to  be  filed  in,  12 

may  be  sworn  before  clerks  in,  12 
recognizances  to  be  filed  in,  289 
note  of  proceedings  at  trial  to  be  sent  to,  103,  545 
appeals  from  inferior  Courts  assigned  to,  412,  415 
Court  fees,  9,  583 

CROWN  PAPER,  6 

right  to  begin  on  argument  of  orders  nisi,  294 
order  of  hearing  and  number  of  counsel  heard, 
upon  articles  of  the  peace,  382 
on  attachment,  351 
on  certiorari,  54,  61 
on  contumace  capiendo,  375 
on  demurrer,  103 
on  return  to  habeas  corpus,  331 
on  indictment,  on  sentence,  130 

on  special  verdict  or  special  case,  122 
on  mandamus,  on  motions  for,  223 

on  showing  cause,  225 
on  special  case  on,  246 
on  appeals  from  inferior  Courts,  460 
on  case  from  magistrates,  425 

Quarter  Sessions,  437 
revising  barrister,  453 
motions  not  to  be  entered  in,  339 
convictions  and  orders  set  down  in,  on  order  nisi  to  quash,  60,  340 

CROWN  SIDE, 

jurisdiction  assigned  to  K.  B.  D.,  1,  2 
business  on  Crown  side,  8 

CURIA  REGIS,  1 

CUSTODY  OF  RECORDS,  7,  10 

CUSTOMS  ACTS, 

application  for  certiorari  under,  51 

for  habeas  corpus  under,  320 


DAMAGES 

may  be  assessed  on  judgment  for  mandamus,  247 
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DATE 

of  proceedings,  11 

of  mandamus,  232,  236,  303 

of  writs  generally,  303 

of  orders,  11,  477 

of  pleadings,  98 

of  Crown  Office  Rules,  1906.  .391 

DEATH 

of  Sovereign.     See  Suggestion. 

proceedings  on  mandamus  not  to  abate  by  death  of  third  party  making 

return,  242 
effect  of,  on  appeal  by  case  from  magistrates,  425 
on  certiorari  for  conviction,  61 
on  appeal  from  County  Court,  447 

DECLARATION, 

mandamus  to  administer,  form  of  writ,  590 

DE  CONTUMACE  CAPIENDO.     See  Contumace  Capiendo. 
DE  CORONATOKE  ELIGENDO.     See  Coroner. 

DEFAULT 

of  appearance  on  indictment,  information,  or  inquisition,  92 
judgment  by,  on,  for  want  of  plea,  100,  102,  119 

form  of,  551 
proceedings  on  passing  sentence  on,  130 

DEFENCE, 

frivolous  or  vexatious,  to  indictment  for  non-repair,  costs  of,  137 

certificate  for,  116 
to  quo  warranto  information,  192 

DEFINITION.     See  Interpretation. 

DELIVERY  OF  PLEADINGS 
upon  indictment,  98 

on  traverse  of  inquisitions  and  other  proceedings  relating  to  the  Petty 
Bag,  393 

DEMISE  OF  CROWN.     See  Suggestion. 

DEMURRER, 

C.  O.  R.  119.  .99  ;  C.  O.  R.  130.  .293 

to  indictment,  information,  or  inquisition,  99,  102 
form  of,  by  defendant,  537 
by  prosecutor,  539 
how  signed,  99 
joinder  of  demurrer,  102 

forms,  539 
judgment  for  want  of  joinder,  102 
form  of  entry  of,  on  roll,  552 
entry  of,  for  argument,  103 
judgment  on,  103 

form  of  entry  of,  on  roll,  552 

DEPOSITIONS, 

certiorari  for,  for  purposes  of  bail,  30,  535 
form  of,  535 

DISCLAIMER 

to  information  quo  warranto,  193 

form,  573 
form  of  judgment  of  ouster  thereon,  518 
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DISCOVERY 

in  aid  of  execution,  475 

DISCRETION, 

judicial,  exercise  of,  40,  201 

DISORDERLY  HOUSE, 

indictment  for,  when  removable,  16 

DISPENSATION 

for  King's  counsel  fco  appear  for  defendant  on  indictment,  117 
on  quo  warranto,  194 

form  of  petition  for,  613 

DISQUALIFICATION  OF  JUSTICES.     See  Bias. 

DISTRINGAS 

to  answer  indictment,  &c,  95,  98,  272 

form,  525 
to  answer  against  inhabitants  or  corporate  bodies,  98 
against  inhabitants  to  enforce  payment  of  fine,  133 

form,  559 

DIVISIONAL  COURTS, 

R.  S.  C.  Ord.  LIX.,  412—461 

how  constituted,  6,  413 

proceedings  to  be  heard  before,  412 — 415 

specially  constituted,  may  differ  from  decisions  of  Divisional  Courts,  6 

appeals  from  inferior  Courts  to  be  heard  before,  412 

in  vacation,  413,  500 

DIVISIONS  OF  HIGH  COURT, 
matters  assigned  to  K.  B.  D.,  1 

DIVISIONS  OF  SUPERIOR  COURT, 

jurisdiction  transferred  to  Court  of  Appeal,  5 

DOCUMENTS, 
service  of,  292 
impounded,  475 


ECCLESIASTICAL  MATTERS.     See  also  Contumace  Capiendo. 
mandamus,  209 

form  of  writ  to  bishop  to  institute  proceedings,  601 
prohibition,  258 

ELECTION 

of  corporate  officer,  mandamus  for,  207,  209 
procedure  on  applying  for,  230 
form  of  writ,  586 

of  notice  therewith,  589 

ELEGIT 

on  judgment  for  money  or  costs,  473 
form  of  writ,  557 

ENGLAND, 

before  whom  affidavits  sworn  in,  469 
before  whom  affidavits  sworn  out  of,  469 

ENLARGEMENT 

of  time.     See  Timk. 
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ENTRY 

of  record  for  trial,  110 

of  appearance  to  indictment  found  in  K.  B.  D.,  90 
of  ditto  removed  into  K.  B.  D.,  91 
form  of  praecipe  for,  5 1 2 

by  prosecutor  for  defendant  in  custody,  97 
notice  thereof,  97 

form  of  notice,  524 

affidavit  of  service,  524 
of  demurrer  or  special  case  for  argument,  103 
of  special  cases  from  Quarter  Sessions,  121 
of  motions,  such  as  for  mandamus,  for  argument,  22.) 
of  points  of  law,  240 
of  motion  to  quash,  61 
Of  appeals  from  inferior  Courts, 
from  magistrates,  425 
from  Quarter  Sessions,  437 

from  County  Courts  and  other  Courts  of  civil  jurisdiction,  458 
from  revising  barristers,  452 
appeals  to  Court  of  Appeal,  487 

ENTRY  ON  JUDGMENT  ROLL.     See  also  Roll. 
on  indictment  or  information,  134 

to  be  in  Court  when  defendants  sentenced  on  judgment  by  default,  130 
date  of  proceedings  on,  98 
form,  549 

EQUITY, 

appeal  from  County  Court  in,  443,  445 

ERROR, 

C.  O.  R.  173—205, 

omitted  because  proceedings  abolished,  301 
writs  of  error  in  criminal  cases  abolished,  149 

ESCHEAT, 

inquisitions  of,  392 

form  of  inquisition,  633 

now  filed  in  Crown  Office,  392,  633 

may  be  quashed,  392 

or  traversed,  392,  633 

rules  as  to  pleadings  on,  393 

traverse,  392,  633 

form  of,  623 
Crown  may  plead  double,  393 
demurrer  or  replication,  393 
issue,  394 
mode  of  trial,  394 
jury,  394 
subpeena  on  trial  of  traverse,  394 

form  of  subpoena,  629 
judgment,  394 
new  trial,  394 

form  of  record  on  traverse,  620 
amendment,  633 

Escheat  Procedure  Rules,  App.  E.,  632 
melius  inquirendum,  396,  633 
subpoenas  before  commissioners  to  be  issued  from  Crown  Office,  632 

form  of  subpeena,  629 

ESTREAT 

Of  fines,  132 
Of  forfeiture, 

on  contumace  capiendo,  369 
Of  recognizances, 

proceedings  by  scire  facias  abolished,  292 
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ESTREAT— continued. 

Of  recognizances — continued. 

recognizances  not  to  be  estreated  without  order  of  Court  or  without 

notice,  289 
mode  of,  290 

for  default  of  appearance  to  indictment,  &c,  97 
for  non-appearance  for  sentenco,  129 
for  non-payment  of  fine,  132 
of  recognizance  of  the  peace,  383 

EVENT, 

where  costs  follow,  491 

EVIDENCE 

by  affidavit,  468 

in  Chambers,  470 

order  for  production  of  prisoner  to  give,  336 

form  of  order,  574 
habeas  corpus  ad  testificandum,  333 

form  of  writ,  573 

form  of  affidavit  for  obtaining  order  or  habeas,  573 
as  to  questions  of  fact  in  Court  of  Appeal,  488 
as  to  direction  or  ruling  of  a  judge,  488 
printing,  in  Court  of  Appeal,  488 
subpoenas,  405 

forms,  406,  562  et  seq. 
See  also  Forms,  Subpoena. 

EXAMINATIONS, 

certiorari  for,  on  admitting  to  bail,  285 
to  be  transmitted  to  proper  officer,  304 

EXCHEQUER  CHAMBER, 

jurisdiction  transferred  to  Court  of  Appeal,  5,  481 

EXCISE, 

certiorari  does  not  lie  for  certificate  granted  by,  83 

EXCOMMUNICATO  CAPIENDO.     See  Contumace  Capiendo. 

EXECUTION, 

General!  i/, 

R.  S.  C.  Ord.  XLII.    execution),  471 

Ord.  XLVIHa.  r.  8.. 475 

application  of,  to  proceedings  on  Crown  side,  302 

judgment  or  order  to  be  obeyed  without  demand,  471 

for  non-performance  of  condition,  471 

on  judgment  on  performance  of  condition,  472 

how  judgment  for  recovery  of  money  to  be  enforced,  472 

enforcement  of  judgment  other  than  for  money,  475 

upon  judgment  for  payment  into  Court,  472 

attachment  or  committal  for  non-obedience  of  judgment,  472 

upon  judgment  for  recovery  of  land  or  other  property,  472 

upon  judgment  against  a  firm,  475 

meaning  of  te'rm  "writ  of  execution,"  472 

orders  to  be  enforced  as  judgments,  474 

in  what  cases  leave  to  issue  necessary,  474 

against  person  not  a  party,  474 

stay  of  execution  or  other  relief,  474 

saving  of  rights,  474 

at  what  time  it  may  issue,  473 

within  six  years,  473 

how  long  in  force,  473 

renewal  of,  473 

evidence  of  renewal,  473 
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EXECUTION— continued. 

Generally— continued. 

praecipe  for  writ,  472 

production  of  judgment  or  order,  472 

indorsement  of  writ,  472 

teste,  473 

poundage,  fees,  and  expenses,  473 

interest,  473 

separate  writs  for  money  and  costs,  473 

fi.  fa.  and  elegit,  473 

concurrent  writs  of  fl.  fa.,  473 

order  of  issuing  writs,  474 

on  mandamus  by  doing  act  at  party's  expense,  474 

discovery  in  aid  of,  475  .     ,.      .  .  ■,.-.     14_    * 

order  for  attendance  of  party  for  examination  m  case  ot  difficulty  ot 

enforcement,  475 
costs,  475 

commitment  under  Debtors  Act,  how  dated,  474 
form  of  attachment,  576 
form  of  fi.  fa.  on  order  for  costs,  555 

on  judgment  or  order,  555 
form  of  elegit,  557 
forms  of  other  writs,  558 
In  criminal  proceedings, 
C.  O.  R.  207.. 302 

for  fines  on  conviction  on  indictment,  132 
to  abate  a  nuisance,  132 

for  penalty  under  conviction  of  justices,  64,  65 
outlawry  after  judgment,  276 
form  of  writ  of  attachment,  576 

fi.  fa.  to  enforce  order  of  sessions,  556 

fi.  fa.  for  a  fine,  559 

levari  facias  against  inhabitants  for  fine,  558 

levari  facias  on  affirmance  of  conviction,  561 

second  writ  of  same,  561 

ca.  sa.,  559 

distringas  against  inhabitants  on  conviction  for  non-repair 

of  highway,  559 
abatement  or  nocumento  amovendo,  560 
restitution,  560 

EXHIBITS, 

what  documents  not  to  be  annexed  to  affidavits,  470 
marking,  470 

EXIGENT.     See  also  Outlawry. 
writ  of,  before  judgment,  274 
form,  528 
with  allocatur,  274 

form,  529 
after  judgment,  276 
form,  530 

EXISTING  .  . 

procedure  maintained,  where  no  other  provision  made,  5 
C.  O.  It.  2. .10 

EX  OFFICIO  INFORMATION.     See  also  Criminal  Information. 
filed  by  Attorney-General,  169 
for  what  offences,  169 
in  quo  warranto,  170 
for  penalties,  170 

for  offences  against  Customs  and  Excise  laws,  170 
compelling  appearance,  170 
amendment,  171 
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EX  OFFICIO  INFORMATION— continued. 
Attorney- General' a  privileges,  171 

form  of  information,  515 

form  of  process.     See  Criminal  Information. 

EXPENSES  OF  BRINGING  UP  PRISONER 
on  habeas  corpus,  327 
Court  may  order  payment  of,  332 

EXTENSION  OF  TIME.     See  also  Time. 

EXTRADITION, 

habeas  corpus,  317,  321 
application  for,  321 


FAIR   AND    REASONABLE   CLAIM    OF    RIGHT.      See  Bona    Fide 
Claim  of  Right. 

FALSE  PRETENCES, 

indictment  for,  removal  of,  by  certiorari,  16 

FEES, 

table  of  Court  fees,  583 

FEIGNED  ISSUE 

on  orders  of  Tithe  Commissioners,  69 

FELONY, 

bail  required  in,  286 

notice  of  bail  in,  286 

to  acknowledge  bail  falsely,  288 

removing  indictment  for,  17 

appearance  to  indictment  for,  90 

pleading,  90,  97,  99 

outlawry  in,  276 

FIAT 

of  Attorney -General  for  certiorari  for  indictments,  10 

for  orders  and  convictions,  42,  48,  49 
form  of,  512 

FIERI  FACIAS 

for  recovery  of  fine  on  conviction  on  indictment,  132 

of  money  or  costs,  473 
forms  of  writs  on  order  for  costs,  555 
on  judgment,  555 
to  enforce  order  of  sessions,  556 
for  a  fine,  559 

FILING 

affidavits  in  Crown  Office,  12,  469 

on  motions,  222,  472 
when  time  fixed  for,  470 
recognizances,  289 
pleadings,  98 

special  pleas  on  indictment,  &c,  102 
writs  generally,  304 

FINE 

against  inhabitants  for  non-repair  of  road,  133 

application  of,  133 
allocatur  for  third  part  to  prosecutor,  135 

form  of,  614 
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FINE — continued. 

form  of  fi.  fa.  for,  559 

of  levari  facias  against  inhabitants  for,  558 
of  distringas  against  inhabitants,  559 
of  levari  facias  for,  on  conviction  of  justices,  561 
second  ditto,  where  part  only  levied,  561 

FINES  AND  PENALTIES, 

duty  of  King's  Coroner  as  to,  132 

FINLAY'S  ACT,  438,  482 

FIRM, 

execution  on  judgment  against,  475 

FORCIBLE  ENTRY, 

restitution  of  premises  on  conviction  for,  402 
form  of  writ,  560 

FOREIGN  COUNTRIES, 

swearing  affidavits  in,  469 

extradition  of  criminals  from,  habeas  corpus,  317,  321 

FORFEITURE  OF  RECOGNIZANCE.     See  Esteeat. 

FORMA  PAUPERIS.     See  Patjpee. 

FORMS, 

Forms  in  Appendix  to  C.  0.  R.  to  be  used  where  applicable,  C.  O.  R 

269.. 391 
Abatement  or  nocumento  amovendo, 

writ  of,  560 
Affidavits  in  particular  cases, 

for  certiox'ari  to  remove  indictment,  501 
to  accompany  certificate  to  obtain  warrant,  61 1 
verifying  copy  commitment,  569 

for  habeas  corpus  or  order  for  attendance  of  prisoner  as  witness,  572, 
573 
to  charge  prisoner  with  attachment,  576 
to  revive  attachment,  618 
of  search  for  return  to  habeas  corpus,  572 
Affidavits  of  service, 

of  service  of  notice,  580 

of  personal  service  of  order,  580 

when  not  personal,  581 
of  personal  service  of  writ,  581 
of  notice   to  answer  indictment  or  information,  on   defendant  in 

custody,  524 
of  subpoena  to  answer,  526 
of  summons  to  admit  to  bail,  533 
of  subpoena  ad  test.,  581 
of  order  and  master's  allocatur  and  demand,  to  estreat  recognizance, 

582 
of  order  on  sheriff  to  return  attachment,  618 
of  habeas  corpus,  572 
on  sheriff,  619 
Allocatur, 

for  third  of  fine,  614 
Appearance  to  indictment,  information,  or  inquisition, 
entry  of,  512 
process  to  compel,  525 
warrants,  521,  522,  547 
subpoena  to  answer  information,  525 
attachment  to  answer  information,  526 
venire  to  answer,  525 
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FORMS— continual. 

Appearance  to  indictment,  information,  or  inquisition — continued. 
distringas  to  answer,  527 
capias  to  answer,  527 
for  proceedings  to  outlawry.     See  Outlawry. 

Articles  of  //u  peace, 

attachment  of  the  p<  ace3  578 
articles  of  the  peace,  579 
recognizance,  580 

Attach  in- 

writ  of,  to  answer  information,  526 
quo  warranto,  526 

for  contempt,  576 

affidavit  for  habeas  corpus  to  charge  prisoner  with,  576 

habeas  corpus  on  return  of  cepi  corpus.  ;'>77 

recognizance  to  answer  interrogatories,  577 

attachment  for  the  peace,  578 

on  return  of  a  rescue,  619 
Bail, 

writ  of  habeas  corpus,  532 

summons  and  order  to  admit  to,  532 

affidavit  of  service  of  summons,  533 

notice  of  bail,  533,  534,  612 

recognizance  to  appear,  534 

certiorari  for  depositions,  535 

notice  to  call  a  defendant  on  recognizance,  612 
Capias, 

to  answer,  527 

cum  proclamatione,  527 

into  foreign  county,  528 

utlagatum,  529 

special  cum  breve  inquirendo,  530 

on  conviction,  559 

cum  proclamatione  super  contumace  capiendo,  578 
Caption, 

of  indictment,  605 

Case.     See  Special  Case,  infra. 
Certificate, 

of  default  of  appearance,  519 

of  indictment  found  or  information  filed,  520 

of  indictment  removed,  520 

associates',  of  result  of  trial,  545 

of  conviction,  to  found  application  for  warrant,  548 
of  gaoler  on  copy  commitment,  570 
Certiorari, 

Attorney- General's  fiats  for  application  for,  512 
general  form  of  writ,  501 
affidavit  for,  to  remove  indictment,  501 
summons  for,  502 
order,  503 
summons  for,  to  remove  indictment  from  assizes  or  Central  Criminal 
Court,  503 
order,  504 
writ  of,  to  remove  indictment  into  K.  B.  D.,  504 

C.  C.  C,  505 
to  remove  coroners'  inquisitions,  535 
to  justices  for  depositions,  535 
to  coroner  for  depositions,  535 
recognizances  on  removal  of  indictment,  506,  507 
summons  for,  to  remove  conviction,  &c.  of  justices,  507 

affidavit  of  Krvice  of  writ  or  summons  for,  508 

for  order  of  session  on  a  recorder,  509 
order  for,  509 


INDEX.  673 

FORMS — continued. 

Certiorari — continued. 

writ  of,  for  same,  509 

memorandum  on,  that  recognizance  not  required,  512 
recognizance  on  same,  510 
return  to  writ  of,  511 

to  remove  order  of  Local  Government  Board,  606 
recognizance  on  same,  606 
for  order  of  Tithe  Commissioners,  notice  of  motion,  606 
recognizance,  607 
writ,  607 
writ  of,  for  presentment  of  Commissioners  of  Sewers,  608 
to  remove  recognizances,  608 

to  remove  inquisition  assessing  value  of  lands,  608 
orders  of  town  or  county  councils,  608 
auditors'  allowances  or  disallowances,  608 
to  remove  articles  of  the  peace,  501 
Contumace  capiendo, 
writ  of,  577 

capias  cum  proclamation  super  contumace  capiendo,  578 
Coronatore  eligendo, 

writ,  626 
Distringas, 

writ  of,  527 

to  answer  indictment  or  information,  527 

against  inhabitants,  &c,  on  conviction  for  non-repair  of   highway, 
559 
Error, 

proceedings  in,  omitted,  555 
Execution, 

fi.  fa.  on  order  for  costs,  545 
on  judgment,  545 
on  order  of  Sessions  removed  under   12  &  13  Vict.  c.  45.. 

556 
for  a  fine,  559 
elegit,  557 

other  writs  of  execution,  558 
levari  facias  against  inhabitants,  558 

on  conviction  confirmed,  561 
second  ditto,  561 
distringas  against  inhabitants  on  conviction  for  non-repair,  559 
ca.  sa.  after  judgment,  559 

abatement  or  nocumento  amovendo,  writ  of,  560 
restitution,  writ  of,  560 
Exigent.     See  Outlawry,  infra. 
Habeas  Corpus, 

ad  subjiciendum  generally,  570 
summons  for,  570 
order  for,  570 

notice  to  be  served  with  writ,  571 
notice  of  having  obtained  writ,  571 
affidavit  of  service  of,  writ  of,  572 
affidavit  of  search  for  return,  572 
affidavit  verifying  copy  commitment,  569 
on  application  for  bail,  570 
ad  testificandum,  writ  of,  573 

affidavit  for,  573 
to  deliver,  writ  of,  574 
to  receive,  writ  of,  574 
to  answer,  writ  of,  574 
to  plead  to  indictment,  575 

to  attend  on  nominating  and  reducing  jury,  575 
on  return  of  cepi  corpus  to  attachment,  577 
Indictment .     Sec  Pleadings,  infra. 
Information,  criminal. 

notice  of  application  against  a  justice,  514 
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FOEMS— continued. 

Information,  criminal    contU 

recognizance  to  prosecute,  513 
information,  514 

ditto,  ex  officio,  .51/3 
notice  to  defendant  to  appear,  522 
for  process  to  answer.     See  Forms,  Appearance,  supra. 

Information,  ex  officio, 
information ,  6 1 5 
for  process  to  answer, 
See  Forms,  Appearance,  supra,  671 
Information,  quo  warranto, 
notice  of  motion  for,  517 
recognizance  to  prosecute,  514 
information,  515 

against  municipal  corporate  officers,  516 
disclaimer,  517 
judgment  of  ouster,  518 

for  Crown  after  trial,  554 
notice  to  defendant  to  appear,  522 
subpoena  to  answer,  523 
for  other  process  to  answer, 

See  Forms,  Appearance,  supra,  671 

Inquisition  of  escheat, 

record  on  traverse  of,  620 
warrant  of  tales  on,  625 
Judgment, 

for  Crown  on  quo  warranto  after  trial,  554 

on  mandamus  after  trial,  554 
on  indictments,  549 — 553 
pronounced  at  trial,  611 

See  also  the  Various  Titles,  also  Roll. 
Mandamus, 

writ  of,  general  form,  518 

to  elect  corporate  officer,  586 

notice  therewith,  589 
to  elect  County  Councillor,  587 
to  chairman  of  Parish  Council  to  hold  poll,  588 
to  administer  declaration,  590 
to  justices  to  hear  appeal,  591 

notice  therewith,  592 
to  licensing  justices  to  hear  application,  592 
to  licensing  confirming  authority,  593 

to  railway  company  to  summon  jury  to  assess  comrjensation, 
595 
to  take  up  award,  595 
to  lord  and  steward  of  manor  to  admit  tenant,  597 
to  guardians  to  allow  inspection  of  books,  598 
to  elect  churchwarden,  600 
to  a  bishop  to  institute  proceedings,  601 
under  Inclosure  Act  to  convene  meeting,  602 
notice  therewith,  604 
return  to  writ,  518 
judgment  for  the  Crown  on,  554 

Mittimus, 

to  Ireland,  of  lunacy  inquisition,  629 
Nolle  prosequi, 

form  of  entry  on  roll,  553 
Notices, 

to  justices  of  application  for  criminal  information,  514 

of  bail  to  avoid  arrest,  523 

of  bail,  533,  534 

of  bail  on  indictment  removed,  612 

to  appear  to  information,  608 


INDEX.  675 

FORMS— continued. 
Notices — continued. 

to  call  defendant  on  his  recognizances,  612 
on  defendant  in  custody  to  answer  indictment,  &c,  524 
of  trial  in  London  or  Middlesex,  540 
for  Assizes,  541 

on  indictment  removed  by  defendant,  540 
to  appear  for  sentence,  553 
with  writ  of  habeas  corpus,  571 
of  having  obtained  habeas  corpus,  571 
with  mandamus  to  elect  corporate  officer,  589 
of  appeal  in  pursuance  of  mandamus,  592 
with  mandamus  under  Inclosure  Act  to  convene  meeting,  602 
Notices  of  motion, 

to  respondent  on  magistrate's  case,  628 

to  discharge  prisoner,  when  prosecutor  does  not  proceed,  512 

when  prosecutor  neglects  to  bring  him  up  for 
sentence,  513 
ditto,  for  order  of  Tithe  Commissioners,  606 
Orders  of  Court, 

to  commit,  when  defendant  sentenced  at  trial,  548 
Orders,  judges' , 

for  certiorari  to  remove  indictment,  503 

to  remove  indictment  from  Assizes  or  Central  Criminal  Court,  504 

for  certiorari  for  conviction,  order,  &c.  of  justices,  509 

to  remove  Order  of  Sessions  to  be  enforced  under  12  &  13  Vict.  c.  45, 

s.  18.. 630 
to  admit  to  bail,  532 
to  extend  time  for  pleading,  540 
to  strike  jury  under  old  practice,  543 
for  habeas  corpus,  579 
for  prisoner  to  attend  as  witness,  574 
Outlawry, 

writ  of  capias  to  answer,  527 

cum  proclamatione,  527 
exigent  before  conviction,  528 
capias  cum  proclamatione  into  foreign  county,  528 
exigent  with  allocatur,  529 
capias  utlagatum,  529 

special  cum  breve  inquirendo,  530 
melius  inquirendum,  530 
exigent  after  judgment,  530 
roll  of  proceedings,  614 
Outlawry,  reversal  of, 

assignment  of  error,  531 
joinder  on  error,  531 

Petition, 

for  licence  for  King's  coimsel  to  appear  for  defendant,  613 
Pleadings, 

entry  of  plea  of  not  guilty,  536 

guilty,  536 
special  plea  of  ratione  tenurse,  536 

replication  thereto,  538 
demurrer  to  indictment  or  information,  537 
plea  of  not  guilty  and  justification  in  cases  of  libel,  537 

replication  thereto,  538 
demurrer  to  defendant's  plea,  539 
joinder  in  demurrer  by  prosecutor,  539 
by  defendant,  539 
order  to  extend  time  to  plead,  540 
traverse  on  inquisition  of  escheat,  622 
reply,  623 
Postea, 

on  trial  in  London  or  Middlesex,  546 
at  Assizes,  546 
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FORMS — continued. 
Preecipe, 

for  appearance  to  indictment,  &c,  512 
for  plea  of  not  guilty,  536 
for  entry  of  special  case,  467 
Proa> 

writ  of,  on  indictment,  568 

on  order  of  Sessions,  569 

Prohibition, 

■writ  of,  519 
Quo  icarranto.     See  Information. 
Recognizances 

by  prosecutor  on  certiorari  for  indictment,  506 

by  defendant  on  same,  507 

on  certiorari  to  remove  orders,  &c.  of  justices,  510 

of  Local  Government  Board,  606 
of  Tithe  Commissioners,  607 

on  case  on  order  of  Sessions,  510,  511 

to  prosecute  criminal  information,  513 

information  quo  warranto,  514 

to  answer  indictment  or  information,  523 

to  answer  interrogatories,  577 

to  appear  at  Assizes  or  Sessions,  534 

to  appear  for  sentence,  553 

on  articles  of  the  peace,  580 
Record  for  trial 

on  indictment,  541 

on  information,  criminal,  542 
ex  officio,  542 
Record  on  traverse  of  escheat, 

inquisition,  620 
Restitution, 

writ  of,  560 
Roll,  judgment  or  entry, 

for  trial  at  Bar,  545 

on  indictment,  549 — 553.     See  also  Forms,  Outlawry,  supra. 

for  third  of  fine,  614. 

proceedings  in  outlawry,  614 — 618 

Scire  facias 

on  receiver's  recognizance,  625 
testatum  scire  facias,  626 

Special  case 

on  order  of  Sessions,  610 

under  12  &  13  Vict.  c.  43,  s.  11.. 610 

from  magistrates,  627 

form  of,  627 

notice  of  appeal  on  same,  628 

Special  jury, 

form  of  order  to  strike  under  old  practice,  543 

form  of  habeas  to  bring  up  prisoner  to  attend  nomination  of,  575 

form  of  warrant  of  tales,  545 

ditto  on  traverse  of  inquisition  of  escheat,  625 

form  of  postea  in  special  jury  case  in  London  or  Middlesex,  546 
ditto  at  the  Assizes,  546 
Subpoena 

to  answer  information,  525 

affidavit  of  service  of,  526 
Subpoena  ad  testificandum  and  duces  tecum, 

general  form,  562 

before  grand  jury  in  K.  B.  D.,  562 

at  sittings  of  High  Court,  562 

at  Assizes  on  civil  side,  563 

on  quo  warranto,  563 
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FORMS—  con  t  inued. 

Subpoena  ad  testificandum  and  duces  tecum  — continued. 
at  assizes  on  mandamus,  563 

on  traverse  of  escheat  inquisition,  730 

in  the  Crown  Court,  564 
at  Central  Criminal  Court,  504 
at  Quarter  Sessions  in  criminal  cases,  564 

on  appeals,  565 
before  justices  at  Petty  Sessions,  565 
before  metropolitan  police  magistrate,  566 
before  stipendiary  magistrate,  566 
before  Lord  Mayor  of  London  at  Mansion  House,  566 
before  an  alderman  of  London  at  the  Guildhall,  567 
before  a  justice  of  the  peace,  567 

before  Confirming  Authority  under  Licensing  Acts,  567 
at  special  licensing  sessions,  568 
before  Commissioners  of  Escheat,  629 
affidavit  of  service  of,  526 
on  trial  of  traverse  on  inquisition  of  escheat,  629 

Suggestion  for  change  of  venue, 

that  fair,  impartial  trial  cannot  be  had,  543 

where  indictment  against  inhabitants  of  county,  543 

to  try  in  adjoining  county  to  a  town  and  county  of  a  town,  543 

to  Berwick-upon-Tweed,  543 

to  Cinque  Ports,  514 
where  sheriff  is  defendant,  544 
of  demise  of  Crown,  613 

Summons 

for  certiorari  to  remove  indictment  into  K.  B.  D.,  502 

to  remove  indictment  from  assizes  or  from  Central  Criminal  Court, 

503 
for  certiorari  to  remove  conviction  or  order  of  justices,  507 
to  admit  to  bail,  532 
for  habeas  corpus  ad  subjiciendum,  570 

Supersedeas 

to  certiorari  for  indictment,  568 

to  certiorari  for  orders  of  Sessions,  569 

to  distringas,  569 

Trial, 

certificate  of  associate  after,  545 
postea  on,  546 

Trial  at  Bar, 
roll,  545 

Venire  facias, 

to  answer,  525 

Warrant 

of  arrest  on  indictment  or  information,  521 

to  admit  to  bail,  521 

of  committal,  522 

of  arrest  after  conviction,  547 

and  recognizances  estreated,  548 
on  conviction  by  default,  549 
of  tales,  545 

on  inquisition  of  escheat,  625 

FUGITIVE  OFFENDERS, 

habeas  corpus  for,  317,  321 
bail,  322 


GAMING-HOUSE, 

indictment,  when  removable,  16 

S.M.  X  X 
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GENERAL  ISSUE, 

entry  of,  on  record,  form.  541,  542 


GOOD  FRIDAY, 

offices  closed  on,  9 

when  not  to  be  reckoned  in  time,  490 


GRAND  JURY 

of  K.  B.  D.  not  to  be  summoned  without  notice  of  business,  85 

sitting  of,  85 

indictments,  for  what  offences  presented,  8G 

mode  of  preferring  indictments,  86 


GUARDIANS, 

mandamus  to,  209 

form  of  writ  of  mandamus  to,  to  allow  inspection  of  parish  books, 
598 


HABEAS  CORPUS, 

C.  O.  R.  216— 230.. 319,  336 
the  several  kinds,  305 

Habeas  corpus  ad  subjiciendum,  305 
date  of  origin,  306 
writ  of  right,  319 

commitments  by  Sovereign  or  Privy  Council,  306 
the  Habeas  Corpus  Act,  306 
applies  to  misdemeanors  only,  308 
other  cases  left  to  Common  Law,  308 
provisions  as  to  Common  Law  writ,  308 
provision  for  controverting  return,  308 
colonies  and  dominions  where  writ  does  not  run,  309 

Object  of  writ, 

not  to  be  used  punitively,  309 

to  discharge  prisoners  from  illegal  commitments,  310 

not  on  convictions  on  indictments,  310 

on  summary  commitments,  310 

commitments  before  conviction,  310 

for  lunatics,  311 

there  must  be  an  affidavit  by  lunatic,  312 
for  wife,  312 
for  children,  313 
for  illegitimate  children,  312 

when  parents  have  been  convicted,  315 

powers  of  Poor  Law  Guardians,  315 
in  military  custody,  317 
in  extradition  cases,  317 

fugitive  offenders'  cases,  317 

warrant  of  apprehension,  317 

foreign  warrant,  318 

procedure  on,  318 

not  to  person  out  of  jurisdiction,  319 
in  miscellaneous  cases,  347 
affidavits,  319 

title  of,  319 

verifying  commitment,  319 
form,  569 

under  Customs  Laws,  320 
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HABEAS  CORPUS— continued. 
Object  of  Writ — continued. 

the  application,  how  made,  320 

in  cases  of  children,  in  Chambers,  320 

to  the  Court,  320 

must  be  by  counsel,  321 

in  extradition  and  fugitive  offenders'  cases,  321 

no  appeal  in  extradition  cases,  322 

order  nisi,  322 

bail  pending  hearing,  322 

discharge  of  prisoner  without  return,  331 

issue  directed,  323,  337 

in  Chambers,  321 

summons  for  habeas,  321 

form  of  summons,  570 
order  for  writ,  323 

form  of  order,  570 
the  writ,  323 

form  of  writ,  570 

when  it  issues  from  Crown  Office,  323 

service  of  writ,  323 

affidavit  of  service,  324 

form  of,  572 
notice  to  be  served  with  writ,  324 

form  of  notice,  571 
quashing  of  writ,  324 
the  return,  324 

when  disobeyed,  324 

attachment  or  warrant,  324 

that  prisoner  has  been  discharged,  225 

form  of,  325 

when  unable  to  produce  body,  325 

taken  to  be  true  unless  impeached,  325 

amendment  of,  325 

substitution  of  good  for  bad  commitment,  325 

expenses  of  bringing  prisoner,  327,  332 

time  for  return,  327 

proceedings  on  return,  327 

Court  to  examine  truth  of  return,  327 

doubtful  cases  to  be  referred  to  Court,  328 

controverting  return,  328 

by  affidavits,  330 
where  return  unintentionally  false,  330 
order  of  proceedings  where  prisoner  brought  up,  331 
when  no  opposition,  331 
order  in  which  council  heard,  331 
drawing  up  order,  332 
costs,  332 
appeal,  485 
Other  writs  of  habeas  corpus,  332 
Ad  testificandum,  333 
application  for,  335 
order  in  lieu  of,  336 
before  referee  or  arbitrator,  333 
the  application,  335 
mode  of  obtaining  writ  or  order,  335 
the  affidavit,  335 

form  of  affidavit,  573 
form  of  writ,  573 
form  of  order,  574 

Habeas  ad  respondendum,  334 

the  writ,  334 

forms  of  writs,  575 
Habeas  corpus  ad  deliberandum  et  recipias,  335 

affidavits  for,  336 

x  x  2 
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HABEAS  CORPUS— continual. 

Other  writs  of  habeas  corpus — continued. 

Habeas  corpus  ad  deliberandum  et  recipias — continued. 
the  application,  336 
the  writs,  336 
forms,  574 

Habeas  corpus  to  attend  nomination  of  special  jury, 
form,  575 
how  exercised,  336 

HIGH  COURT.     See  Sittings  ;   Appkal. 
jurisdiction,  1 

power  to  regulate  procedure  by  rules,  4 
practice  in  criminal  matters  subject  to  rules  to  be  same  as  before  Jud. 

Acts,  5 
assignment  of  matters  to  K.  B.  D.,  1 

HIGHWAYS, 

indictments  for  non-repair  when  removable,  16 
costs  on,  136 

certificate  for  costs  of  vexatious  defence,  116,  137 
enforcing  sentence  on  conviction  for  non-repair  of,  133 
appeal  to  C.  A.  on  conviction,  150 

HOURS 

of  attendance  at  Crown  Office,  9 

HOUSE  OF  LORDS, 

appeals  to,  in  criminal  cases,  150 
in  civil  cases,  448,  489 

HUSBAND  AND  WIFE, 
habeas  corpus,  312 


ILLITERATE  PERSONS, 

affidavit  by,  470 

IMPARLANCE 

on  indictment,  105 

IMPOUNDED  DOCUMENTS,  475 

ENCLOSURE  ACT, 

form  of  mandamus  under,  to  convene  meeting,  602 

INDEMNITY 

for  bail,  illegal,  283 

INDIA  AND  COLONIES, 

mandamus  to  examine  witnesses  in,  249 
swearing  affidavits  in,  469 

INDICTMENTS, 

Indictments  found  in  K.  B.  D.}  84. 
grand  jury,  85,  86 
number  of,  86 

offences  committed  out  of  England,  86 
mode  of  preferring  indictment,  86 
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INDICTMENTS— continued. 

Indictments  found  in  K.  B.  D. — continued. 
compelling  appearance,  87 
by  venire  facias,  87 

form,  525 
by  warrant,  87 
forms,  521 
certificates  for,  87 
forms  of,  520 
committal  to  answer,  92 
taking  bail,  88 
notice  of  bail,  88 
bail  to  avoid  arrest,  88,  93 
order  to  appear,  plead  and  try,  88 
appearance,  90 
form,  512 
plea,  90 

form,  536 
notice  of  trial,  90,  109 

form,  540 
record  for  trial,  90,  110 
form,  541 

Removal  of  into  K.  B.  D.  by  writ  of  certiorari  for  trial,  15 
grant  of  writ,  15 
statutory  restrictions,  15 
not  to  affect  Crown,  16 
issue  of  writ  before  bill  found,  16 
wben  removable,  16 
not  usually  after  judgment,  16 
removal  without  certiorari,  27 
removal  at  instance  of  the  Crown,  16,  18 

of  the  subject,  18 
grounds  for  removal,  18,  19 
where  several  defendants,  20 
when  against  a  corporate  body,  20 
the  application,  20 

to  Divisional  Court,  21 

to  Chambers,  21 
form  of  summons  for  certiorari,  502 
form  of  order,  503,  504 
form  of  summons  for  removal  without  certiorari  from  Assizes  or 

Central  Criminal  Court,  503 
form  of  order,  504 

form  of  Attorney -General's  fiat  for  certiorari,  512 
form  of  certiorari  from  Central  Criminal  Court,  504 
renewed  application,  21 
the  writ,  21 

forms  of  writs,  504,  505 
the  recognizance,  24,  25 

by  defendants  not  parties,  26 

by  corporate  bodies,  26 

how  prepared,  27 

how  acknowledged,  27 

where  more  than  one  defendant,  27 

forms  of  recognizance,  506 
lodging  the  writ,  22 
effect  on  proceedings  below,  22 
the  return,  22 

order  to  return  certiorari,  23 
effect  of  Assizes  Relief  Act,  15 
procedendo,  23 

form  of  procedendo,  568 

Removal  of  into  Central  Criminal  Court,  22,  28 
form  of  certiorari,  505 
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INDICTMENTS— continued. 

Indictments  removed  by  certiorari  by  prosecutor ,  94 
entry  of  appearance,  91 
compelling  appearance,  91 
by  venire  facias,  94 

form,  525 
distringas  to  answer,  95 

form,  527 
alias  and  pluries  writ,  of  distringas,  98 
order  to  return  writs,  98,  384 
capias  to  answer,  95 

form,  527 
by  warrant,  92,  95,  96 
form,  521 
certificates  for,  92 
affidavit  for,  form  of,  611 
warrant  of  committal,  92 

form,  522 
warrant  to  hold  to  bail,  95 
form,  521 

to  whom  warrants  addressed,  88,  96 
the  recognizance,  96 

form  of  recognizance,  523 
where  filed,  96 
notice  of  bail,  96 

form,  523,  533,  534 
render  of  defendant,  96 
calling  defendant  on  recognizance,  97 
motion  to  estreat,  97 
when  defendant  in  custody,  97 
in  felony,  97 

discharge  of  defendant  if  prosecutor  fails  to  proceed,  89 
form  of  notice,  512 

When  removed  by  defendant,  91 
default  in  appearing,  92 
compelling  appearance,  91,  92 
by  defendants  not  parties  to  removal,  92 

Pleadings,  98—106 
date  of,  98 

office  copy  indictment,  99 
order  to  plead  or  judgment,  99 
plea  in  treason  or  felony,  99 
when  to  plead,  100 
enlarging  time  to  plead,  100 
plea  of  general  issue,  101 

form  of  entry,  536 
joinder,  101 
confession,  101 

form,  551 
special  pleas,  99 
demurrer,  99,  102 

form  of,  537 

joinder  in  demurrer,  102 
form,  539 

judgment  for  want  of  joinder,  102 
form  of  entry  of  on  roll,  549 

entry  of  demurrer  for  argument,  103 

copies  for  the  judges,  103 

judgment  on  demurrer,  103 

forms  of  entries  of  on  roll,  552 
plea  of  ratione  tcnuroe,  104 

form,  536 

of  replication,  537 
pleas  to  jurisdiction,  104 
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INDICTMENTS— continut  d. 

Pleadings — continued. 

special  plea  in  libel,  105 
form  of  pleas,  537 

of  replication,  53.S 
imparlance,  105 
abatement,  105 

autrefois  acquit  and  convict,  105 
double  pleas,  105 
judgment  by  default,  119 
on  confession,  119,  120 
on  restraxit,  119,  120 
judgment  roll  on  confession,  default,  or  retraxit,  120 

forms,  551,  552 
notice  after  lapse  of  twelve  months,  106,  129 
changing  venue,  106 

form  of  suggestion  that  fair  and  impartial  trial  cannot  be  had, 

543 
when  inhabitants  of  county  are  defendants,  107 

form  of  suggestion,  543 
from  county  of  a  town,  107 
form  of  suggestion,  543 
from  Cinque  Ports,  107 

form  of  suggestion,  544 
when  sheriff  defendant,  108 
form  of  suggestion,  544 
under  Corrupt  and  Illegal  Practices  Act,  108 
suggestion  of  demise,  108 

form  of  suggestion  of  demise  of  the  Crown,  108 

Trial, 

distinction  between,  in  K.  B.  D.  and  Crown  Court  at  assizes,  119 
place  of  trial,  108 
notice  of  trial,  109 

forms,  540,  541 

countermanding  notice,  110 
record  for  trial,  110 

form,  541 
divisions  of  counties  for  assize  purposes,  111 
carrying  in  record,  110 

in  London  and  Middlesex,  110 

for  assizes,  111 
omission  to  proceed  or  withdrawing  record,  111 
jury,  112 
special  jury,  112 

under  old  practice,  113 
view,  116 
warrant  of  tales,  115 

form,  545 
particulars,  101 
inspection,  101 
subpoena,  117 

forms,  562—563 
habeas  corpus,  or  order  for  attendance  of  prisoner  as  witness,  117, 

336 
remanets,  117 
licence  for  King's  counsel,  117 

form  of  petition  for,  613 
trial,  118 

personal  appearance  at,  117,  119 
withdrawal  of  plea  at,  119 
verdict,  119 
sentence  at  trial,  123 

form  of  order  of  committal,  548 

form  of  entry  of  on  record,  611 
special  verdict,  and  verdict  subject  to  special  case,  121,  122 
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INDICTMENT— continued. 
Trial — continued. 

procedure  on  verdict  subject  to  case,  121 

on  special  verdict,  122 
certificate  for  costs  of  special  jury,  115 

that  defence  frivolous,  116 
reference,  122 
entry  of  verdict,  &c.  by  associate,  120 

certificate  to  be  sent  to  Crown  Office,  120 
form  of  certificate,  545 
proceedings  after  verdict,  125 
postea,  126,  129 

form  of  postea,  546 
entry  of  interlocutory  judgment,  126 
personal  appearance  for  sentence,  127 
calling  defendant  up  for  sentence,  126,  127 
sentence,  131 

affidavits  in  aggravation  and  in  mitigation,  130 
procedure  on  passing  sentence,  130 
fines,  132 

forms  of  process  to  levy,  558,  559 
■writ  of  abatement,  132 
form  of  writ,  560 
sentence  against  inhabitants  for  non-repair  of  highway,  133 
corporate  body,  133 
judgment  roll,  134 

form,  549 
certificate  of  conviction,  134 
costs,  134 

to  prosecutor  under  recognizance,  134 

under  writ  of  privy  seal,  135 

to  defendant  under  recognizance,  135 

in  felony  and  treason,  135 

under  Vexatious  Indictments  Acts,  136 

General  Highway  Acts,  136 
county  allowance,  136 
under  Larceny  Act,  136 

Corrupt  Practice  Prevention  Act,  136 
in  libel,  138 

estreating  recognizance  for  non-payment  of  costs,  139,  289 
amendment,  139. 
quashing  indictment,  140 
nolle  prosequi,  141 

form  of  entry  of  on  roll,  553 
proceedings  in  forma  pauperis,  142 
lapse  of  proceedings  for  a  year,  106 
new  trial,  motions  for,  abolished,  142,  149 
arrest  of  judgment,  142 
non  obstante  veredicto,  power  to  enter  judgment,  142 
personal  appearance  of  defendants,  143 
trial  at  bar,  297—300.     See  also  Trial  at  Bar. 

form  of  notice  to  discharge  prisoner  out  of  custody  when  prosecutor 
does  not  proceed,  512 
when  prosecutor  neglects  to  bring  up  convicted  prisoner  for 
sentence,  513 
of  warrant  after  conviction,  547 
of  order  of  committal  after  sentence,  548 
ca.  sa.  on  conviction,  144 
levari  facias  against  inhabitants  for  fine,  561 
fi.  fa.  for  a  fine,  559 
distringas  against  inhabitants  on  conviction  for  non -repair, 

559 
writ  of  restitution,  560 
appeal  to  Court  of  Criminal  Appeal,  143 

Court  of  Appeal  on  highway  indictments,  150 
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INDORSEMENT 

on  affidavit  of  persons  on  whose  behalf  filed,  12,  469 
on  certiorari  for  removal  of  convictions  or  orders,  56 
when  order,  &c.  quashed,  54,  56 
form,  512 
on  mandamus,  236 
of  writ  of  execution,  472 
on  habeas  corpus  under  statute,  307 
of  writs  generally,  303 

INFANTS, 

habeas  corpus  for,  313 

INFERIOR  COURTS, 

Appeals  from ,  to  K.  B.  D., 

assigned  to  Crown  Office,  412,  415 

to  be  heard  by  Divisional  Courts,  412 — 414 

statutory  provisions,  412 

statutory  provisions  as  to  finality  of  judgment,  not  operative  when 

leave  to  appeal  given,  412 
proceedings  not  within  statutes,  415,  416 
proceedings  within,  416 
enactments  relating  to  County  Court  appeals  may  be  applied  to 

other  inferior  Courts,  415 
list  of  inferior  Courts,  415 
probate  and  admiralty  appeals,  415 
bankruptcy  appeals,  415,  416 
From  magistrates  under  Summary  Jurisdiction  Acts, 

definition  of  "  Court  of  summary  jurisdiction,"  416 

statutory  provisions,  417 

statement  of  case  on  information  or  complaint,  417 

extended  to  other  matters,  417 

on  questions  of  law  only,  418 

appeal  against  dismissal  of  charge,  418 

when  justices'  decision  final,  418 

who  may  appeal,  419 

certiorari  not  necessary,  428 
application  to  state  case,  421 

refusal,  when  application  frivolous,  423 

order  of  High  Court  to  state,  424 

affidavits  in  support,  424 
conditions  precedent  to  right  of  hearing,  419 

form  of  case,  422,  622 
transmission  of  case,  421 
notice  of  appeal,  420,  421 

form  of  notice,  628 

service,  421 
recognizance,  419 
filing  case,  425 

striking  case  out  of  Ci'own  paper,  422 
the  hearing,  425 
points  open  to  argument,  423 
judgment  of  High  Court,  426 
justices  not  liable  for  costs,  426 
appeal  to  Court  of  Appeal,  429 
costs  by  or  against  Crown,  427 
death  of  one  of  the  parties,  425 
amendment,  restating,  427 
not  to  be  made  by  consent  without  order,  427 
enforcing  judgment  of  justices  after  affirmance,  428 
no  appeal  to  sessions  when  case  stated,  428 
case  under  Metropolitan  Building  Acts,  428 
From  Quarter  Sessions, 

under  Public  Health  Act,  438 
under  common  law,  429 

characteristics  of  case,  429 

origin  of  practice,  430 
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INFERIOR  COURTS— tontx 
From  Quartt  r  S  ssions     con 

under  common  law — continued. 

not  on  preliminary  point,  431 

only  on  question  of  law,  431 
not  demandable  by  the  parties,  432 
drawing  case,  132 

form  of  case,  433,  630 

facts  not  evidence  to  be  stated,  433 

findings  as  to  fraud,  433 
certiorari  not  necessary,  434 
time  for  filing  case,  437 
recognizance,  435 

forms,  510,  511 
transmission  of  case,  436 
filing,  437 
entry  for  hearing,  437 

copies  for  use  of  judges,  437 
argument,  who  begins,  437 
restating,  437 

appeal  to  Court  of  Appeal,  438,  481,  485 
under  West  Riding'  of  Yorkshire  Rivers  Act,  438 
under  Highway  Acts,  439 
under  London  Building  Act,  1894.  .461 
under  Brine  Pumping  Act,  1891 .  .462 
From  Mayor's  Court  of  London, 

Mayor's  Court  an  inferior  Court,  439 
appeal  from,  439 
statutory  provisions,  439,  440 
appeal  with  leave,  440 
appeal  without  leave,  439 
not  in  interlocutory  matters,  440 
From  Salford  Hundred  Court, 
statutory  provisions,  441 
appeal  with  leave,  441 
appeal  without  leave,  441 
From  County  Courts, 

statutory  provisions,  443 

where  appeal  lies,  443,  444 

power  of  Court  as  to  judgment,  443 
agreement  not  to  appeal,  443 
no  appeal  except  under  Act,  443 
interlocutory  matters,  443 

appeal  not  necessarily  taken  away  when  prohibition  lies,  444 
remitted  actions,  444,  460 
equity,  445 
interpleader,  445 
as  to  costs  only,  445 

under  Acts  giving  special  jurisdiction,  444 
no  appeal  on  facts,  445 
judge's  notes,  443,  444,  446,  447 
points  open  to  argument,  446 
entering  judgment,  447 
costs,  447 

proceedings  after  judgment,  447 
no  appeal  to  Court  of  Appeal  without  leave,  448 
appeal  to  House  of  Lords,  448 
General  procedure  on,  R.  S.  C,  Ord.  LIX.,  456 
inferences  of  fact,  456 

substitution  of  other  evidence  in  absence  of  judge's  notes,  456 
application  of  rules,  457 
mode  of  appeal,  457 
by  notice  of  motion,  457 

grounds  to  be  stated  in,  457 

length  of  notice,  457 

on  whom  to  be  served,  457 
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INFERIOR  COURTS— continued. 
General  procedure  on — continued. 

limit  of  time  for  appealing,  458 

extension  of  time,  45S 

entry  of  appeal,  458 

copy  of  judge's  notes  for  Court,  458 

how  obtained  in  County  Court  appeals,  443,  446,  459 

in  other  appeals,  459 
stay,  459 
security,  459 

entry  of  appeal  for  hearing,  458,  459 
application  of  R.  S.  C,  Ord.  LVIII.,  457 
points  not  raised  in  Court  below,  423 

on  County  Court  appeals,  445 
judgment,  458 
appeal  to  Court  of  Appeal,  481 

does  not  lie  in  criminal  matters,  481,  484 
From  revising  barrister, 
who  may  appeal,  448 
the  respondent,  450 
appeal  on  revision  of  burgess  lists,  450 
extension  of  Registration  Acts  to  municipal  boroughs  and  county 

electors,  450 
consolidated  appeals,  450 
power  of  barrister  as  to  costs,  451 

no  appeal  as  to,  451 
transmission  of  case,  451 
notice  of  appeal,  451 
entry  by  master,  452 
fixing  Court  for  hearing,  453 
filing  case,  452 
copies  for  use  of  judges,  452 
how  heard,  452 
points  not  reserved,  454 
restatement  of  case,  454 
questions  of  fact,  454 
costs  of  appeal,  455 

against  town  clerk  or  clerk  of  peace,  455 
finality  of  decision,  455 
appeal  from  K.  B.  D.,  455 
notification  of  decision,  455 
compelling  barrister  to  state  case,  217,  456 

INFORMATIONS, 

Criminal, 

definition,  151 

filed  by  Attorney-General,  151,  169 

King's  Coroner,  151 
restrictions  as  to  filing,  151 
leave  to  exhibit  discretionary,  152 
for  what  offences,  153 
for  libels,  153 

on  public  persons,  153,  169 

on  postmistress,  157 

on  private  persons,  155 

undertaking  to  continue  prosecution,  157 

order  to  prosecute  under  Newspaper  Libels  Act  unnecessary,  157 
against  magistrates  for  corruption,  158 
against  County  Court  judges,  159 
for  offences  against  public  justice,  159 
against  members  of  corporations,  159 
against  commissioners,  159 
against  inhabitants,  160 
offences  against  public  peace,  160 
other  offences,  160 
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INFORMATIONS— continued. 

Criminal— continued. 

for  refusal  to  exercise  public  office,  ISO 
notice  to  justices  of  application,  1G1 

form  of  notice,  514 
leave  fco  tile,  161 
time,  162 
affidavits.   162 

title,  162 

contents,  162 

■when  against  magistrates,  163 

formal  defects,  163 
the  application,  162,  163 

not  usual  for  magistrates  to  appear  on  the  notice,  163 
showing  cause,  164 
affidavits  in  answer,  164 
adjournment  of  hearing,  164 
the  heariDg,  164 
order  absolute,  165 
the  information,  165 

form  of  information,  514 
recognizance  to  prosecute,  161 

form,  513 
process,  165 

subpoena  to  answer,  165 
form.  525 

attachment,  166 
form,  526 

venire  facias,  1 66 
form,  525 

warrant,  166 
form,  521 
bail  to  avoid  arrest,  166 
appearance,  167 

form  of  entry,  512 
pleading,  167 
demise  of  sovereign,  167 
form  of  suggestion,  Gi:> 

trial,  &c,  167.     And  see  Indictment,  108  et  seq. 
when  sentence  cannot  be  passed  at  trial,  123,  168 
costs,  168 

motion  for,  when  necessary,  168 

Ex  officio  by  Attorney -General, 

when  filed  by  Attorney-General,  169 
by  Solicitor-General,  169 
for  what  offences,  169 
in  quo  warranto,  170 
for  penalties,  170 
for  offences  against  revenue,  170 
compelling  appearance,  170 

See  also  Informations,  Criminal. 
amendment,  171 

privileges  of  Attorney-General,  171 

sentence  not  to  be  passed  at  trial  when  Attorney -General  prays  post- 
ponement, 123,  168 
form  of  information,  515 
forms  of  process.     See  Informations,  Criminal,  supra. 

Quo  warranto, 

description,  172 

now  a  civil  proceeding,  172 

office  must  be  of  public  character,  172 

as  to  what  offices  it  lies,  172 

where  it  does  not  lie,  174 

not  against  an  entire  corporation,  175 
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INFORMATIONS— continued. 
Quo  warranto — continued. 

as  to  corporate  offices,  175 

cesser  of  qualification,  177 
incompatible  offices,  177 
derivative  titles,  179 
mandamus  or  quo  warranto,  179 
user  of  office,  180 
resignation  no  answer,  181 
statutory  provisions,  182 

consolidation  of  informations,  182,  190 
fine  for  usurpation,  182 
costs,  182 
limitation  of  time,  182 
relator,  183 
new  relator,  190 

not  to  be  filed  without  leave,  185 
affidavits,  185 
the  application,  185,  188 

in  respect  to  corporate  offices,  186 
in  general,  187 
discretion  as  to  grant,  188 
grounds  to  be  stated  in  order  nisi,  188 
costs  of  application,  189 
consolidation,  182 — 190 
order  absolute,  190 
the  information,  190 
forms  of,  515 

against  a  municipal  corporate  officer,  516 
recognizance  to  prosecute,  191 
form  of  recognizance,  514 
venue,  191 

Court  may  order  issue  to  be  tried  in  London  or  Middlesex,  191 
information  cannot  be  quashed,  191 
process  to  compel  appearance,  191 

form  of  notice  to  defendant  to  appear,  522 
subpoena  to  answer,  525 
attachment,  192 

See  also  Forms,  Appearance. 
pleadings  and  subsequent  proceedings  same  as  in  an  action,  191 
time  for  defence,  192 
defence,  192 
reply,  193 
disclaimer,  193 

form  of,  517 
special  case,  193,  245 
points  of  law,  194,  245 
issues  of  fact  without  pleadings,  194,  240 
amendment,  194 
license  for  King's  counsel,  117,  194 

form  of  petition  for,  613 
judgment,  194 

form  of  judgment  of  ouster  on  disclaimer,  518 
form  of  judgment  for  the  Crown  after  trial,  554 
costs,  182,  194 

where  defendant  acquitted  or  prosecutor  fails  to  proceed,  1  ( 
entry  of  judgment,  195 
filling  up  vacancy  occasioned  by  ouster,  195 


INHABITANTS, 

recognizance  by,  how  acknowledged,  26,  58 

plea  to  indictment  by,  105 

process  against,  on  indictment  or  information,  94 


fi90  TNBKX. 


INHABITANTS— con  tun-  &. 

prosecution  of  mandamus  by,  245 

form  of  levari  facias  against,  for  fine,  558 

of  distringas  against,  on  conviction  for  non-repair  of  highway,  559 


IN  PERSON, 

applicants  not  allowed  to  move  for  mandamus,  233 
nor  for  criminal  information,  163 
nor  quo  warranto,  188 
nor  attachment,  349 


INQUIRENDO, 

breve  de.     See  Inquiry  ;  Outlawry. 


INQUIRY, 

writ  of,  with  capias  utlagatum,  275 

form,  530 
notice  of,  for  damages  on  mandamus,  247 


INQUISITIONS, 

Before  Coroners, 

removal  of,  by  certiorari,  29 
for  purposes  of  bail,  30 
to  quash,  30,  36 

for  what  defects,  30 
amendment,  30 
motion  to  quash,  35 

no  costs  on,  35 
removal  of,  for  trial,  33 
who  may  apply,  33 
the  application,  33 
writ  of  certiorari,  34 

form,  535 
recognizance,  34 
return  to  writ,  34 
appearance,  35 

traverse  and  general  issue,  35 
demurrer,  35 
second  inquest,  36 
melhis  inquirendum,  37 

Of  Escheat,  392 

to  be  filed  in  Crown  Office,  392,  633 
form  of  inquisition,  633 
may  be  quashed,  392 
may  be  traversed,  392,  633 
the  traverser,  393 

form,  623 
rules  as  to  pleading,  392 
demurrer  or  replication,  393 

fonn  of  replication,  620 
Crown  may  plead  double,  393 
issue,  394 
warrant  of  tales,  394 

form,  625 
mode  of  trial,  394 
jury,  394 
subpoenas  on  trial  of  traverse,  394 

form  of  subpoena,  629 
judgment,  394 

forms,  624 
new  trial,  394 
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INQUISITIONS— continued. 

Of  Escheat — con  tinned. 
form  of  record,  620 

Escheat  Procedure  Rules,  App.  E.,  632 
melius  inquirendum,  396,  633 

subpoenas  before  escheat  commissioners  to  be  issued  from  Crown 
Office,  632 
form  of  subpoena,  629 

De  lunatico  inquirrndo,  394 

now  filed  in  Crown  Office,  394 

may  be  quashed,  394 

traverse,  395 

new  trial,  395 

costs,  396 

exemplification  in  Ireland,  396 

form  of  mittimus  and  transcript,  629 

Ad  melius  inquirendum,  396 
where  it  lies,  396 
form  of  writ  of  melius  inquirendum,  530 

For  assessing  value  of  lands,  72 
quashing  for  defect,  73 
affidavit,  73 

discretion  as  to  granting,  73 
when  certiorari  taken  away,  73 
form  of  writ,  608 

INTEREST 

on  writ  of  execution,  473 

when  execution  stayed  pending  appeal,  489 

INTERPLEADER, 

R.  S.  C,  Ord.  LVTI.  (interpleader),  applied  to  proceedings, 
on  Crown  side,  302,  478 
on  return  to  mandamus,  242 

INTERPRETATION 
of  word  month,  490 
Crown  side,  391 
Crown  Office,  391 
judgment,  391 
rules  include  forms,  5 

INTERPRETATION  ACT, 

expression  assizes  includes  Central  Criminal  Court,  15 

INTERPRETATION  CLAUSE, 
(C.  O.  R.  268),  391 

INTERROGATORIES, 

upon  attachment,  353 
bail  on,  353 

irrelevant  or  improper,  355,  357 
examination  upon,  355 
master's  report  on,  355 
defendant  to  be  present,  356 
proceedings  on  sentence,  356,  357 
costs,  357 
appeal,  357 

INTRODUCTION, 

jurisdiction  of  High  Court,  1 
proceedings  on  Crown  side,  1 
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INTRODUCTION— continued. 

material  provisions  of  Jud.  Acts,  1 

matters  assigned  to  Kind's  Bench  Division,  1 

jurisdiction  of  old  Court  of  Kind's  Bench,  1 

power  tn  regulate  proceedings  by  rules  of  Court,  4 

Rules  not  to  override  the  Jud.  Acts,  5 

Rules  include  forms,  5 

procedure  in  criminal  matters  to  remain  as  before  the  Acts,  6 

Court  of  Appeal,  5 

civil  and  criminal  proceedings,  6 

business  of  the  Crown  Office,  6 

IRELAND. 

service  of  subpoena  in,  408 
swearing  affidavits  in,  469 
exemplification  of  record  on  lunacy  inquisition,  396 

form  of  mittimus,  629 
proceedings   against    persons   possessed   of    estates    in,  on    contumace 
capiendo,  371 

IRREGULARITY, 

effect  of  non-compliance,  496 

when  application  to  set  aside  for,  to  be  made,  496 

not  allowed  if  fresh  step  taken,  496 

grounds  to  be  stated,  496 
costs,  496 
reception  of  affidavits,  notwithstanding,  470 

ISSUES  OF  FACT 

on  order  nisi  or  summons,  337 

without  pleadings,  under  R.  S.  C,  Ord.  XXXIV.,  467 

how  stated  for  trial,  467 

judgment  and  costs,  468 

execution,  468 

new  trial,  468 

record  of,  468 

effect  of  judgment,  468 
on  appbcation  for  habeas  corpus,  323 
on  mandamus,  246 

ISSUING  WRITS.     And  see  Weits. 
C.  0.  R.  209— 2 15.. 303,  304 


JOINDER  IN  DEMURRER, 

on  indictment  or  inquisition,  102 
form,  539 

JUDGE  IN  CHAMBERS, 
appeal  from,  390 

none  in  criminal  cases,  390 

JUDGE'S  NOTES, 

bespeaking,  on  m6tion  for  sentence,  129 

on  County  Court  appeals,  443,  446,  459 
on  other  appeals  from  inferior  Courts,  459 

JUDGMENT, 

C.  O.  R.  160— 172..  119— 130 
includes  order  and  conviction,  391 
On  indictment  and  information, 

by  default,  or  confession,  119,  130 

on  retraxit,  120 

on  demurrer,  109 
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JUDGMENT— continued. 

On  indictment  and  information — continued. 

certificate  of,  by  officer  at  trial  to  be  sent  to  Crown  Office,  120 

form  of  certificate,  545 
when  pronounced  at  trial,  123 

form,  611 
on  postea,  126 
forma,  546 
interlocutory,  126 
time  for  moving  for  sentence,  129 

when  defendant  in  custody,  128 
notice  to  defendant  to  appear  for,  127 

form  of  notice,  553 
discharge  of  defendant  when  prosecutor  neglects  to  bring  him  up 

for,  89 
postea  or  entry  roll  to  be  in  Court  on  moving  for,  129 

form  of  entry  roll,  549 — 553 
procedure  on  passing  sentence,  130 
motion  for,  non  obstante  veredicto,  142 

arrest  of,  142 
amendment  of,  124,  140 
On  mandamus,  247 
form,  554 

on  special  case,  246 
on  questions  of  law,  241 
On  quo  tvarranto, 

on  disclaimer,  193 

form  of  ouster,  518 
after  trial,  194 
form,  554 
entry  of,  195 
In  outlawry, 

entry  of,  on  outlawry  before  judgment,  275 

form  of  roll  on  proceedings  in  App.  D.,  614 
On  special  case  from  Quarter  Sessions, 

under  Baines's  Act,  411 
On  inquisitions  of  escheat, 
on  traverse  of,  394 
form  of  roll,  620 
On  scire  facias,  401 
On  appeals  from  Inferior  Courts, 
on  magistrate's  cases,  426 
on  appeal  from  Mayor's  Court,  439,  440 

from  Salford  Hundred  Court,  441,  442 
from  County  Courts,  443,  447 

power  to  enter,  456 
from  revising  barrister,  453 
on  issues  of  fact  without  pleadings,  468 
mode  of  enforcing,  for  recovery  of  money,  472 
for  payment  into  Court,  472 
for  recovery  of  land,  472 
for  recovery  of  other  property,  472 
to  do,  or  abstain  from  doing,  any  act,  472 
on  performance  of  condition,  472 
against  a  firm,  475 
production  of,  or  of  office  copy,  on  issuing  execution,  472 

on  entering  appeal,  487 
distinction  between  judgment  and  order,  482 

JUDGMENT  OR  ORDER, 
distinction  between,  482 

JCTRAT 

to  state  time  and  place  of  taking  a  ffidavit,  469 
when  more  than  one  deponent,  469 

S.M.  Y  Y 
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JURAT— continued. 

interlineation  or  alteration  in,  469 

when  deponent  is  illiterate  or  blind,  470 

reception  of  affidavit,  notwithstanding  defect  in,  470 


JURISDICTION 

of  Court  of  Appeal,  5,  480 

of  High  Court,  1 

of  Queen's  Bench  Division,  1 

affidavits  sworn  out  of,  469 

plea  to,  on  indictment  of  Court  or  judge,  104 

JURY, 

grand  jury  in  K.  B.  D.,  when  summoned,  85 

writs  for  summoning  juries  abolished,  112 

mode  of  obtaining,  on  trial  of  indictments,  &c,  112 

special  jury,  112 
special  jury  under  old  practice,  113 
warrant  of  talcs,  115 

form  of,  545 

form  of,  on  traverse  of  inquisition  of  escheat,  625 
how  summoned  on  trial  at  bar,  298 


JUSTICE  OF  THE  PEACE, 

not  usual  to  give  costs  against,  229 
criminal  information  against,  158 
notice  of  application,  161 

form  of  notice,  514 
affidavit  of  corrupt  motives  and  of  applicant's  innocence   of 

charge,  162 
time  in  which  application  should  be  made,  162 
forms  of  subpoenas  before,  565 — 568 

JUSTICES  OF  THE  PEACE, 

Certiorari  to  remove  orders  or  conviction  of, 

review  of  Justices'  Decisions  Act,  41,  468 
removal  of,  for  enforcement,  38 

for  purpose  of  quashing,  38 
not  for  ministerial  acts,  40,  41,  44 
statutory  restriction,  42 

Crown  not  affected  by,  42,  49 

where  they  do  not  apply,  43 
where  certiorari  lies,  43 
person  aggrieved,  48 
Has,  44 

bona  fide  claim  of  right,  46 
not  pending  appeal  to  Quarter  Sessions,  63 
when  case  stated,  certiorari  not  required,  51 
when  writ  discretionary,  48 
impeachment  of  conviction  by  affidavits,  47 
limit  of  time,  50 
notice  to  justices,  49 

under  Customs  Act,  51 
affidavits,  51 

verifying  order  or  conviction,  51 
form  of,  569 

under  Customs  Act,  53 

The  application, 

application  by  Attorney -General,  18,  48 
form  of  Attorney-General's  fiat,  512 
by  a  prosecutor,  48 
by  a  defendant,  49 
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JUSTICES  OF  THE  PEACE— continued. 

The  application — continued. 

by  motion  to  Divisional  Court,  52 

order  nisi  to  state  grounds,  52 

service  of  order  nisi,  52 

affidavit  of  service,  52 

entry  for  hearing,  52 

showing  cause,  54,  226 

justices  showing  cause  by  affidavit,  226 

the  argument,  54 

time  for  taking  objections,  54 

merger  of  motion  to  quash  with  motion  for  certiorari,  55 

costs  on  discharge  of  motion,  55,  63 
application  at  chambers,  55 

only  to  be  made  in  vacation  or  when  no  Court  sitting,  55 
the  writ  of  certiorari,  55 

form  of  writ,  509 

indorsement,  54,  56 

form  of  memorandum  when  recognizance  not  required,  512 
recognizance,  57,  289 

by  inhabitants,  58 

by  corporations,  58 

London  County  Council  exempted  from,  58 

form  of  recognizance,  510 
discharge  of  defendant  on  bail  pending  proceedings,  58 
lodging  writ,  59 
compelling  return,  59 
the  return,  59 

form  of  return,  511 

defect  on  return,  60 

title  of  cause  after  return  writ,  59 
motion  to  quash,  60,  340 

service  of  nisi  to  quash,  61 

copies  for  judges,  61,  294 

death  of  defendant,  61 

the  argument,  61 
who  begins,  61 

judgment,  61,  64 

order  of  justices,  when  divisible,  61 

effect  of  judgment,  61 

amendment,  62 

costs,  63 

no  costs  when  order  partly  quashed,  64 

Proceedings  on  conviction  after  affirmance,  64 
process  to  levy  penalty,  64 
levari  facias,  65 

form  of,  561 
imprisonment  not  awarded  where  penalty  not  recovered,  65 
procedendo,  65 

form  of,  569 

Mandamus  to,  205 

not  gi  anted  to  Sessions  to  grant  case,  205 

time  for  applying  for,  to  justices  to  hear  appeal,  244 

direction  of  writ  to,  234 

service  of  mandamus  on,  231 

form  of,  to  hear  appeal,  591 
notice  thereon,  592 
to  licensing  justices  to  hear  application,  592 

Orders  in  the  nature  of  mandamus  to,  213,  244 
granted  on  same  principles  as  writ,  205 
statutory  provisions,  213 
no  action  against,  for  obedience  to,  213 
to  what  cases  Act  applies,  214 
to  justices  to  state  a  case  under  Summary  Jurisdiction  Acts,  214,  423 

Y   Y  2 


696  tNDEX. 

JUSTICES  OF  THE  PEACE— continued. 

Prohibition  to, 

in  Quarter  Sessions,  258 

in  Petty  Sessions,  258 
Review  of  Justices'  Decisions  Act,  showing  cause  by  affidavit,  226,  227,  468 
Special  case  on  orch  rs  of, 

at  Quarter  Sessions,  429 

under  Public  Health  Act,  438 

under  Baines's  Act,  410,  411 

under  Summary  Jurisdiction  Acts,  416 

under  Metropolitan  Building  Act,  428 

Subpoena, 

to  compel  attendance  of  witnesses  before,  405 
forms,  564 — 568 


KING'S  CORONER  AND  ATTORNEY, 

duty  of,  as  to  accounting  for  fines,  &c,  132 
custody  of  records,  10 
report  upon  attachment,  355 

KING'S  COUNSEL, 

licence  for,  to  appear  for  defendant  on  indictments,  117 

on  criminal  informations,  117 


form  of  petition  for,  613 


on  quo  warranto  informations,  117, 
194 


LANCASHIRE, 

divisions  of,  for  assize  purposes,  111 
contumace  capiendo  into,  369 

by  mittimus,  371 
process  of  outlawry  into,  276 

LAND, 

execution  on  judgment  for  recovery  of,  472 

LAPSE  OF  YEAR  IN  PROCEEDING, 

notice  to  proceed  on  indictment  after,  106,  129 

month's  notice  required  after,  S.  S.  C.,  Ord.  LXIV.  r.  13,  App.  A.,  491 

LEAVE  TO  APPEAL, 

when  required,  482 

LEVARI  FACIAS 

against  inhabitants  for  fine  on  conviction  on  indictment,  132 

form,  558 
on  affirmance  of  conviction  of  justices,  64,  65 
form,  561 
second  ditto,  when  part  levied,  561 

LIBEL, 

criminal  information  for,  153,  169 

plea  of  justification  may  be  pleaded  with  not  guilty  in  prosecutions  for, 
104,  105 
form  of  pleas,  537 
form  of  replication,  538 
costs  on  prosecution  for,  138 

order  under  Newspaper  Libels  Act  not  necessary  on  moving  for  criminal 
information,  157 
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LICENCE  FOR  KING'S  COUNSEL, 

to  appear  for  defendant  on  indictments,  &c,  117 
on  quo  warranto,  117,  194 
form  of  petition  for,  613 

LIMITATION 

of  time  for  appealing  to  Court  of  Appeal,  487,  488 
from  inferior  Courts,  458 
for  moving-  for  criminal  information,  162 

for  applying  for  certiorari  to  remove  orders,  &c.  of  justices, 
50,  67 
for  quo  warranto,  182 
for  mandamus,  219 

to  justices  to  hear  appeal,  244 
to  compel  revising  barrister  to  state  case,  217 
for  costs  of  mandamus,  243 
for  prohibition,  264 
for  attachment,  349 
for  filing  special  case  from  Quarter  Sessions,  435 

magistrate's  cases,  421 
for  appealing  from  revising  barrister,  451 
for  moving  in  arrest  of  judgment  on  indictments,  &c,  142 
for  issuing  execution,  R.  S.  C,  Ord.  XLII.  r.  19,  App.  A.,  473 
during  which  execution  remains  in  force,  473 

LIVERPOOL  COURT  OF  PASSAGE, 
prohibition  to,  262 

LOCAL  GOVERNMENT  ACTS,  1888  and  1894, 
questions  under,  414 

LOCAL  GOVERNMENT  BOARD, 

prohibition  to,  262 
certiorari  for  orders  of,  67 

LONDON 

County  Council  exempted  from  giving  recognizances,  58 
special  case  under  London  Government  Act,  1899.  .414 
no  appeal  to  Court  of  Appeal,  414 
Building  Act,  tribunal  of  appeal,  case  from,  461 

LONDON  AND  MIDDLESEX, 

Court  may  order  issue  of  fact  on  quo  warranto  to  be  tried  in,  191 
notice  of  trial  for,  110 

form,  540 
mode  of  obtaining  jury  in,  113 
entering  record  for  trial  in,  110 

LONDON,  MAYOR'S  COURT.     See  Mayor's  Cotjet. 

LONG  VACATION, 

duration  of,  499 

LORD  CHIEF  JUSTICE, 

writs  to  be  tested  in  name  of,  303 

LUNATICO  INQUIRENDO,  394 

inquisitions  now  filed  in  Crown  Office,  394 

may  be  quashed,  394 

traverse  of,  395 

new  trial,  395 

costs,  396 

exemplification  of,  into  Ireland,  396 

form  of  mittimus,  629 

ad  melius  inquirendum,  396 
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LUNATICS, 

habeas  corpus  for,  311 


MAGISTRATES.     See  Justices  of  the  Peace. 


MANDAMUS, 

definition,  197 

origin,  197 

the  prerogative  writ,  197 

whence  issued,  198 

distinguished  from  other  remedies,  198 

discretion  of  Court  as  to  trranting,  199 

reme  lv  must  be  effectual,  I'.'1.' 

risrhi  to  In-  enforced  must  be  of  a  public  nature,  200 

lies  to  compel  admission  or  n  storation  to  office,  200 

discretion  of  inferior  tribunal  not  interfered  with,  200 

a]  plicant  must  have  real  interest  and  legal  right,  201 

who  m  iv  apply,  201 

where  inferior  Court  has  exercised  a  discretion  belonging  to  it,  K.  B.  D. 

will  not  interfere,  200 
to  whom  it  may  go,  201 

in  respect  of  duty  owed  to  tin1  public,  202 

party  must  be  subordinate  to  jurisdiction  of  the  Court,  202 

when  to  officers  of  the  Crown,  202 

to  any  inferior  tribunal,  201 

to  justices,  205 

to  County  Court  judee,  207 

to  county  councils,  207 

to  rural  district  councils,  207 

to  parish  councils,  207 

to  corporations,  207 

to  approve  plans,  208 

to  Commissioners,  208 

to  Masters  of  Supreme  Court  to  tax  under  Lands  Clauses  Act,  208 

to  revising  barristers,  208 

to  universities  and  colleges,  209 

to  ecclesiastical  tribunals,  209 

to  g-uardians,  vestries,  churchwardens  and  overseers,  and  other  public 
bodies.  209 

to  levy  rate  for  payment  of  judgment  or  costs,  209 

to  public  companies,  208 

not  to  voluntary  associations,  208 
lies  for  the  election  of  churchwardens,  210 
9  not  lie  to  superior  Courts,  'io-j 

to  Sessions  to  grant  a  case,  206,  432 

but  if  case  granted,  it  will  go  to  compel  the  statement  of 
it,  206,  432 
to  inferior  officer  subject  to  another  jurisdiction,  204 
there  must  be  no  other  leg-al  remedy,  210 
not  to  order  act  to  be  done  in  a  particular  manner,  212 
demand  and  refusal,  212 
(>r>i<rs  in  Hir  naturt  of  mandamus,  213,  244 

tu  Justin's,  213 

justices  protected  from  action,  213 
concurrent  remedy  with  mandamus,  214 
same  principles  apply,  214 
parties  not  protected  under  the  Act,  214 
to  state  a  case  under  Summary  Jurisdiction  Acts,  214,  423 
toCounty  Courts,  214,  24  I 

grant  of,  discretionary,  215 

in  what  cases  granted,  215 
by  whom  application  may  be  made,  216 
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MANDAMUS— continued. 

Orders  in  the  nature  of  Mandamu — continued. 

to  Revising  Barristers, 

to  state  case,  217 
to  Coroners, 

to  hold  inquest,  217 

in  case  of  irregular  or  insufficient  inquest,  217 

costs  against  coroner,  217 

before  whom  further  inquests  may  be  held,  218 
not  necessarily  on  view  of  body,  218 
to  Arbitrators,  §c, 

to  state  case,  218 

Procedure  on  Mandamus, 

procedure  on  orders  under  Statutes  same  as  on  mandamus,  21»,  Hi 
the  application,  218 
time  for  applying,  219 

to  sessions  to  hear  appeal,  244 
notice  of  application  when  necessary,  220,  230 
affidavits,  220 

by  prosecutor,  221,  243 
by  motion  to  Divisional  Court,  218,  223 
must  be  made  by  counsel,  223 
in  forma  pauperis,  223,  386 
order  nisi,  223 

the  direction  of  it,  223 
service  of,  224 
affidavit  of  service,  225 
forms,  580,  581 
stay,  224 

security  for  costs,  225 
copies  of  affidavits  to  be  supplied,  13,  225 
entry  for  hearing,  225 
showing  cause,  225 
adjournment  of  hearing,  226 
title  of  affidavits  to  show  cause,  226 
new  matter,  226 

justices  showing  cause  by  affidavit,  226 
cross-examination  of  deponents,  226,  471 
decision  of  the  Court,  227 
costs  of  motion,  227 

not  usually  given  against  justices,  229 
renewed  application  after  refusal  or  discharge,  222 
application  for,  how  and  when  made,  228,  243 
affidavits  on,  243 
Application  to  elect  Corporate  Officer,  229 
notice  of,  230 

copy  of  affidavits  to  be  served  with  notice,  230 
who  are  corporate  officers,  230 
mode  of  application,  230 

Applications  in  vacation,  218,  230 

allowed  only  in  urgent  cases,  218 

summons  not  to  be  issued  without  leave,  230,  390 

peremptory  writ  in  first  instance,  231 

order  absolute,  230 

need  not  be  served,  230 

the  writ,  230 

its  form,  232 

must  correspond  with  order  for  it,  232 

the  inducement,  233 

the  direction  of,  233 

against  corporations,  233 

against  justices,  234 
mandatory  clause,  234 
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MANDAMUS— continued. 
the  writ — continued, 
ru  of  write, 

g(  neral  forms,  5  1 8 

to  elect  corporate  officer,  586 
notice  therewith,  589 

to  elect  county  councillor,  587 

to  chairman  of  parish  council  to  hold  poll,  588 

to  administer  declaration  under  Municipal  Corporations  Acts, 
590 

to  administer  declaration,  590 

to  justices  to  hear  appeal,  591 
notice  of  appeal  thereon,  592 

to  licensing  justices  to  hear  application,  592 

to  railway  company  to  summon  jury  to  assess  compensation,  595 

to  take  up  award,  595 

to  Lord  and  Steward  of  Manor  to  admit  tenant,  597 

to  guardians  to  allow  inspection  of  books,  598 

to  elect  churchwardens,  600 

to  a  bishop  to  institute  proceedings,  601 

under  Enclosure  Act  to  convene  meeting,  602 
teste  and  return  of,  232,  236,  303 
service  of  writ,  230 

on  companies  and  corporations,  231 
peremptory  writ,  236,  241 
quashing  writ  for  irregularity,  236 
return  to  first  writ,  237 
time  to  return,  236 
compelling  return,  237 
the  return,  238 

return  of  obedience,  238 

when   writ  not   obeyed,    return   must  show   sufficient    cause, 
238 

certainty  required  in  the  return,  238 

what  causes  may  be  returned,  238 

by  whom  made,  239 

by  third  party  interested,  241 

form  of,  239,  518 

return  to  peremptory  writ,  240 
quashing  return,  240 

pleadings  and  subsequent  proceedings,  244 
title  of  proceedings  after  return,  245 
special  case  by  consent,  245 
by  order,  245 

form  of  case,  245 
printing  of,  246 
entering  of,  246 

copies  for  Court,  246 

argument,  246 

judgment  on  special  case,  246 
points  of  law,  240,  554 
issues  without  pleadings,  246 
amendment,  246 
subpoena,  246 
trial,  246 
damages,  247 
judgment,  241,  247 
costs,  243,  247 

affidavits  on  motion  for  costs,  243 

enforcing  obedience,  248 

abatement  by  death,  242 

protection  from  action,  207,  241 

appeal,  483—485 

to  examine  witnesses  in  India  and  the  colonies,  249 
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MANOR, 

mandamus  as  to  admit  to  copyhold,  208 

must  be  directed  to  Lord  and  Steward  to  accept  surrender,  234 

form  of  mandamus  to  Lord  and  Steward  to  admit  tenant,  597 

MARRIED  WOMEN, 

habeas  corpus  for,  312 

MARTIAL  LAW, 

habeas  corpus  for  prisoner  under,  317 
certiorari  for  finding  of  court-martial,  82 

MASTER  OF  THE  CROWN  OFFICE, 

report  of,  upon  attachment,  355 

duty  of,  to  obtain  judge's  notes  on  Inferior  Court  appeals,  458 

but  not  on  County  Court  appeals,  443,  446,  459 

MASTERS  OF  SUPREME  COURT, 

when  mandamus  lies  to,  208 

to  tax  under  Lands  Clauses  Act,  208 

MATRIMONIAL  CAUSES  ACT,  1878, 
appeals  under,  obsolete,  456 

MAYOR'S  COURT  OF  LONDON, 

prohibition  to,  259 
appeal  from,  439 

statute,  439,  440 

MELIUS  INQUIRENDUM, 
writ  of,  396 

Lord  Chancellor  may  award  on  inquisitions  of  escheat,  396 
does  not  lie  on  lunacy  inquisition,  396 
on  office  found,  396 
on  coroner's  inquisition,  37 
on  outlawry  process,  275 
form  of  writ,  630 

MEMORANDUM, 

on  certiorari,  that  order,  &c.  quashed  and  recognizance  not  required,  131 
form  of,  512 

METROPOLIS  VALUATION  ACT,  410 

METROPOLITAN  BUILDING  ACT, 
case  from  justices  under,  428 

MID  WIVES, 

appeal  under  Midwdves  Act,  461 

MILITARY  CUSTODY, 

habeas  corpus  in  cases  of,  317 
certiorari  for  finding  of  court-martial,  82 

MILITARY  HOMICIDES, 

removal  of  indictment  into  C.  C.  C,  29 

MINISTERIAL  ACTS, 

of  justices,  not  removable  by  certiorari,  40,  41,  44 

MINISTERS  OF  THE  CROWN, 
when  mandamus  lies  to,  202 

MITTIMUS, 

into  Lancashire  of  significavit  for  writ  of  contumace  capiendo,  371 
into  Ireland  on  lunacy  inquisition,  396 
form,  629 
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MOTION  FOR  JUDGMENT 

11.  -t  necesa  try  on  questions  of  Law  <>n  mandamus,  240 

MOTION  IN  ARREST  OF  JUDGMENT 
on  indictment,  &C,  142 

MOTIONS 

C.  0.  R.  232— 237.. 338— 340 
how  to  be  made,  339 
when  on  notice  of,  339 
to  be  supported  by  affidavits,  339 
length  of  notice,  339 

when  copies  of  affidavits  to  be  served  with  notice,  340 
what  proceedings  to  be  entered  on  motion  to  quash,  340 
orders  of  course,  without  motion,  338 
orders  not  to  be  drawn  up  without  leave,  340 
application  of  R.  S.  C,  Ord.  L1I.  (motions),  338 
what  applications  to  be  by,  476 
abolition  of  rules  nisi  in  certain  cases,  470 
notice  of  motion,  476 

grounds  to  be  stated  in,  on  motions  to  set  aside  for  irregularity,  476 
length  of  notice,  476 
when  not  served  on  all  parties,  476 
adjournment  of,  476 
no  order  to  return  writ,  477 
date  of  Ord.  II.,  477 
what  orders  not  to  be  drawn  up,  477 

MUNICIPAL  CORPORATIONS.    See  also  Mandamus  ;  Quo  Waeeanto. 
mandamus  to,  207 

to  elect  corporate  officer,  207 

application  for,  how  made,  229 
form  of  mandamus  to  elect,  586 

notice  to  be  given  pursuant  thereto,  589 
form  of  mandamus  to  administer  declaration,  590 
service  of  mandamus  on,  231 
to  approve  plans,  208 
quo  warranto  against  whole  body  can  only  be  filed  by  Attorney- General, 
170,  175 
when  quo  warranto  lies  in  respect  of  corporate  offices,  173,  1/5 
cesser  of  qualification,  177 
incompatible  offices,  177 
derivative  titles,  179 

when  remedy  by  mandamus  or  quo  warranto,  1 79 
limit  of  time,  182 
affidavits  for,  185 

the  application  for,  must  be  on  notice  of  motion,^186 
copy  of  affidavits  to  be  delivered  with  notice,  187 
rule  absolute,  190 

court  may  direct  issue  to  be  tried  in  London  or  "Westminster,  191 
application  of  Municipal  Corporations  Act,  1882,  to  other  bodies,  176 
form  of  information  quo  warranto  against  member  of,  516 
See  also  Quo  Waeeanto. 


NEGLIGENCE, 

costs  against  solicitor  for,  491 

NEW  MATTER, 

answering,  in  affidavits  to  show  cause,  13,  226 
when  leave  to  answer  should  be  asked  for,  13 

NEWSPAPER  LIBEL  AND  REGISTRATION  ACT, 

criminal  information  may  be  applied  for  without  order  to  prosecute.  15, 
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NEW  TRIAL, 

C.  0.  R.  156— 159..  142— 145 

motions  for,  in  K.  B.  D.  in  criminal  cases  abolished,  142,  149 

may  be  made  to  Conrt  of  Appeal  on  highway  indictments, 
150 

NOCUMENTO  AMOVENDO, 

writ  of,  for  obstruction  to  highway,  1 32 
form  of,  560 

NOLLE  PROSEQUI 

on  an  indictment,  141 

costs  to  defendant  on  information  on  entering,  168 

form  of  entry  on  judgment  roll,  553 

NOMINATION  OF  SPECIAL  JURY 
under  the  old  system,  1 1 3 
form  of  habeas  corpus  for  attendance  of  defendant  on,  575 

NON-COMPLIANCE, 

application  of  R.  S.  C,  Ord.  LXX.,  to  all  proceedings  on  Crown  side, 

390 
R.  S.  C,  Ord.  LXX.,  App.  A.,  496 

non-compliance  with  rules  of  Court  or  rules  of  practice,  496 
application  to  set  aside  proceedings  for  irregularity,  496 
grounds  to  be  stated,  496 
costs  of  application  to  set  aside  for  irregularity,  496 

NOTICE 

Of  motion  {generally) , 

what  applications  to  be  made  on,  339 

length  of,  476 

when  copy  affidavits  to  be  served  with,  340 

if  not  served  on  parties,  who  ought  to  be  served,  476 

Of  motion  in  particular  cases, 

to  justices,  of  application  for  certiorari,  49,  52 

to  justice,  of  application  for  criminal  information,  161 

form,  514 
to  estreat  recognizances,  127,  290 

form  of,  553 
to  discharge   prisoner   from  custody  when   prosecutor  neglects   to 
proceed,  89 

form,  512 
to  discharge  convicted  prisoner  when  prosecutor  neglects  to  bring 
him  up  for  sentence,  129 

form  of,  513 
on  appeal  from  inferior  Courts,  457 
for  costs  of  mandamus,  243 
for  prohibition  in  County  Court  cases,  268 
to  substitute  new  relator  on  quo  warranto,  190 
for  costs  to  defendant  on  criminal  information,  1GS 

Of  trial, 

C.  O.  R.  137— 143.. 295 

on  indictment,  &c,  109 

to  state  place  and  date  of  trial,  295 

length  of  notice,  109,  295 

for  London  or  Middlesex,  109,  295 

for  assizes,  109,  295 

by  prosecutor,  109 

by  defendant,  109 

on  coroner's  inquisition,  109 

by  proviso,  109 
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NOTICE— continued. 
Of  trial— continued. 

form  of  notice  to  prosecutor,  540 
in  Middlesex  or  London,  510 
for  assizes,  541 
countermanding  notice,  110,  295 
Of  bad, 

upon  order  of  a  judge,  form  of,  533 

upon  habeas  corpus,  form  of,  5"  I 

upon  indictment  removed,  form  of,  612 

to  call  defendant  on  recognizance  to  appear  and  plead,  612 

to  avoid  arrest,  88 

form  of,  523 
to  appear  to  an  information,  163 
form  of,  522 
of  entry  of  special  case  or  special  verdict  on  indictment  for  argument, 
122 
of  demurrer  for  argument,  103 
to  defendant  in  custody,  to  answer  indictment  or  information,  93 

form  of,  524 
to  appear  for  sentence,  127 

form  of,  553 
to  be  served  with  writ  of  habeas  corpus,  324 

form  of,  571 
to  committing  magistrates  and  prosecutor,  of  habeas  corpus,  234 

form  of,  571 
form  of  affidavit  of  service  of,  580 
of  appeal  to  Court  of  Appeal,  It.  S.  C,  Ord.  LVIIL,  App.  A.,  485 
of  appeal  on  mandamus  to  justices  to  hear  appeal,  form,  592 
to  be  subjoined  to  order  for  mandamus  to  elect  corporate  officer,  form, 

589 
to  proceed  after  lapse  of  year,  106,  129,  491 

NOTICES, 

application  of  R.  S.  0.,  Ord.  LXVI.  (notices),  to  civil  proceedings,  390 
In  civil  proceedings, 

general  provisions,  494,  496 

when  to  be  in  writing,  494 

rules  as  to  printing,  494 

NUISANCE, 

conviction  for,  132 
writ  of  abatement,  1 32 

form  of,  560 
substantial  fine  for,  132 
costs  in  cases  of,  136 — 138 
under  the  Highway  and  Locomotive  Acts,  138 
for  non-repair  of  highways,  136 


OATH, 

before  whom  taken  in  England,  469 
powers  to  administer,  out  of  England,  469 


OFFICE.     See  Crown  Office. 

corporate,  mandamus  to  elect  to,  207,  229,  230 
annual,  limit  of  time  for  quo  warranto,  182,  183 

OFFICE  COPIES, 
how  obtained,  232 

supply  of  copies  of  affidavits  on  motions,  13 
rule  as  to  taking,  of  affidavits,  15 
use  of,  of  affidavits,  470 
folios  to  be  marked,  496 
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OFFICER 

of  corporation,  mandamus  to  elect,  207,  229 
application  for,  230 
form  of  mandamus,  586 

notice  therewith,  .589 

ORDER 

includes  rule,  482 
how  dated,  11,  477 
may  be  enforced  as  judgment,  474 
not  to  be  drawn  up  without  leave,  340 
what  need  not  be  drawn  up,  477 
orders  of  course,  338 
to  return  writ,  304 

notice  instead  of,  to  return  writ  or  bring  in  body,  4/7 
order  in  lieu  of  certiorari  to  remove  indictment  from  assizes  or  Central 
Criminal  Court,  27 

forms  of,  of  summons  and  order,  503,  504 
for  attendance  of  prisoner  as  witness,  336 

form  of,  574 

form  of,  for  certiorari  to  remove  indictment,  583 

form  of,  for  certiorari  to  remove  conviction  or  order  of  justices,  509 

form  of,  to  admit  to  bail,  532 

form  of,  to  extend  time  for  pleading,  540 

form  of,  to  strike  jury  under  old  system,  543 

form  of,  for  habeas  corpus  ad  subjiciendum,  579 
S.  S.  C.  applied  to  proceedings  on  Crown  Side,  Appendix  A., 

Ord.  XVI.  (Paupers),  application  of,  to  civil  proceedings,  465 

XXVIII.   (amendment),  application  of,  to  civil  proceedings, 

455 
XXXIV.    (special  case),   application  of,  to  civil  proceedings, 

XXXVIII.  (affidavits),  application  of,  to  civil  proceedings,  468 
XLII.  (execution),  application  of,  to  civil  proceedings,  471 
XLVIIIa.  (execution  against  a  firm),  475 
LII.  (motions),  application  of,  to  civil  proceedings,  476 
LVII.  (interpleader),  478 

LVIII.  (appeals),  application  of,  to  civil  proceedings,  480 
R.  S.  C.  which  apply  to  Crown  Side,  Appendix  B., 
Ord.  LIX.  (Divisional  Courts),  412 
LXI.  (central  office),  497 
LXIII.  (sittings  and  vacations),  498 
LXIV.  (time),  application  of,  to  civil  proceedings,  490 
LXV.  (costs),  application  of,  to  civil  proceedings,  491 

r.  27  (special  and  general  regulations),  494 
LXVI.  (notices),  application  of,  to  civil  proceedings,  494 
LXVIII.    (application    of    Rules    to    Crown,    revenue    and 

matrimonial  cases),  500 
LXX.  (effect  of  non-compliance)  applied  to  all  proceedings, 

496 

ORDERS  IN  THE  NATURE  OF  MANDAMUS, 

to  justices,  213 

procedure  same  as  on  mandamus,  214 

to  state  a  case  under  Summary  Jurisdiction  Acts,  214,  423 

to  County  Courts,  207,  2L4,  244 

procedure  same  as  on  mandamus,  214,  218 
application  must  be  made  by  party  to  action,  216 
County  Courts  Act  applies  to  City  of  London  Court,  215 
to  County  Court  judge  to  sign  his  notes,  215 
judge  must  have  improperly  declined  jurisdiction,  215 
Court  cannot  compel  judge  to  review  taxation,  216 
when  Act  does  not  apply,  216 

to  revising  barristers, 

statutory  provisions,  217 

procedure  the  same  as  on  mandamus,  218 
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ORDERS  IN  THE  NATURE  OF  MANDAMUS— continued. 
to  coroners, 

statutory  provisions,  217 

procedure  the  same  as  on  mandamus,  218 

ORDERS  OF  JUSTICES  OF  THE  PEACE, 

Removal  of,  by  Certiorari,  37 

removal  for  enforcement,  38 

for  quashing,  37 
statutory  restrictions,  42 

do  not  affect  the  Crown,  42,  4'J 

■where  it  does  not  apply,  42 
where  certiorari  lies,  43 

person  aggrieved,  48 

bias,  44 

bona  fide  claim  of  right,  4G 

not  pending  appeal  to  Quarter  Sessions,  63 
grant  of  writ  discretionary,  48 
impeachment  of  conviction  by  affidavits,  17 
where  case  stated  at  Sessions  certiorari  not  necessary,  51 

See  also  Case. 
procedure,  49 

application  by  Attorney -General,  48 
by  a  prosecutor,  49 
by  a  defendant,  49 
limitation  of  time,  50 
notice  to  justices,  49 
under  Customs  Act,  53 
the  affidavits,  51 

verifying  order,  &c,  51 
form  of,  569 

under  Customs  Act,  53 
when  case  granted  at  Sessions,  51 
the  application,  49 

to  Divisional  Court,  52 

order  nisi  to  state  objections,  52 

entry  of  order  nisi  for  hearing,  52 

service  of  order,  52 

affidavit  of  service,  52 
form  of,  508 
showing  cause,  54,  226 
justices  showing  cause,  226 
the  argument,  54 
time  for  objection,  54 

merger  of  motion  to  quash  with  motion  for  writ,  55 
costs  on,  discharge  of  order  nisi,  55,  63 
application  at  Chambers,  55 

only  in  vacation,  55 
the  writ,  55 

form  of,  509 
the  indorsement,  54,  56 

form  of  memorandum  when  recognizance  not  required,  512 
recognizance,  57,  289 

by  inhabitants,  58 

by  corporate  bodies,  58 
form  of,  510 
London  County  Council  exempted,  58 
discharge  of  defendant  on  bail  pending  proceedings,  58 
lodging  writ,  59 
compelling  return,  59 
the  return,  59 

form  of,  511 
defect  on  return,  60 
title  of  cause  after  return,  60 
motion  to  quash,  60,  340 
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ORDERS  OF  JUSTICES  OF  THE  PEACE— continued. 

Removal  of,  by  Certiorari — continued. 
service  of  nisi  to  quash,  61 
copies  of  documents  for  Court,  61,  294 
the  argument,  61 
who  begins,  61 
judgment,  61,  64 
effect  of  judgment,  61 
divisibility  of  order,  61 
amendment,  62 
costs,  63 

no  costs  where  order  partly  quashed,  64 
proceedings  on  conviction  after  affirmance,  64 
process  to  levy  penalty,  64 

levari  facias,  65 

forms,  558 — 561 
no  imprisonment  when  penalty  not  recovered,  65 
procedendo,  65 

form  of,  569 
death  of  defendant,  effect  of,  61 

OUSTER, 

judgment  of,  on  quo  warranto,  195 
form  of,  on  a  disclaimer,  518 

on  judgment  for  Crown  after  trial  with  a  jury,  554 

OUTLAWRY 

remains  part  of  the  ci'iminal  law,  270 
consequences  of,  271 
Before  judgment, 

process  in  misdemeanour,  272 
venire  to  answer,  272 

form,  525 
distringas,  272 

form,  527 
capias  to  answer,  272 

form,  527 
exigent,  274 

form,  528 
capias  cum  proclamatione  into  foreign  country,  274 

form,  527 
exigent  with  allocatur,  274 

form,  529 
judgment  of  outlawry,  274 
entry  of  judgment,  275 

form  of  entry,  617 
capias  utlagatum,  275 

form,  529 
special  cum  breve  de  inquirendo,  275 

form,  530 
melius  inquirendum,  275 

form,  530 
process  in  felony  before  judgment,  276 
process  into  Lancashire,  276 
bail  and  supersedeas  on  surrender,  277 
Outlawry  after  judgment,  276 

one  capias  only  necessary,  276 
exigent,  276 

form,  530 
after  exigent  rules  same  as  on  outlawry  before  judgment,  276 
roll  of  proceedings,  App.  D.,  614 
committal  to  answer,  278 
Reversal  of  Outlawry,  277 

when  personal  appearance  necessary,  277 

on  outlawry  before  judgment,  defendant  must  plead  instanter,  277 


708  INDEX. 

OUTLAWRY— continued. 

Reversal  of  Outlawry — continued. 

discharge  of  prisoner  on  solicitor's  undertaking  to  appear,  277 

on  nutl.iw  ry  after  judgment,  defendant  not  bailable,  277 

committal  after  judgment,  278 

proceedings  suspended  till  after  reversal,  278 

assignment  of  errors  and  joinder,  278 

roll  of  proceedings,  App.  D.,  614 

OVERSEERS, 

mandamus  to,  to  levy  poor  rate,  209 
to  appoint,  221 
affidavits  for,  221 
certiorari  for  allowance  of  auditor  for  payment  by,  77 

OYER  AND  TERMINER, 

certiorari  for  indictments  and  presentments  from  Courts  of,  15 
K.  B.  D.  included  in  description,  86 


PARCHMENT, 

•writs  to  be  on,  or  on  prescribed  paper,  303 

PARISH  BOOKS, 

mandamus  to  inspect,  form  of,  598 

PARISH  CLERK, 

mandamus  to  restore,  how  addressed,  223 
return  to,  239 

PARISH  COUNCILS, 

mandamus  to,  207 

form  of,  to  administer  declaration,  590 
to  chairman  to  hold  poll,  588 

PARTICULARS 

of  a  general  count  in  indictment,  101 

of  charges  in  indictment,  when  to  be  furnished,  101 

PAUPER, 

C.  O.  R.  257,  258.. 386 
may  prosecute  or  defend,  386 
application  for  leave,  386 

in  Court  of  Appeal,  387 
application  of  R.  S.  C,  Ord.  XVI.,  386 

practice  under,  387 

costs,  388 
assignment  of  solicitor  and  counsel,  386 
allowed  to  appear  and  defend  indictments,  142 

to  prosecute  indictment,  142 

on  a  certificate,  signed  by  counsel,  142 

PEER, 

articles  of  the  peace  against,  3  77 

not  privileged  against  attachment  for  contempt,  347 

PEREMPTORY  MANDAMUS, 

writ  may  be  peremptory  in  first  instance,  231 
under  Municipal  Corporation  Act,  230 
return  to,  must  be  obedience,  240 
judgment  for,  241 
form  of,  236,  518 
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PERSON, 

application  in,  for  certiorari,  21,  52 

not  to  move  for  mandamus,  223 
or  order  in  nature  of  mandamus,  233 
not  to  move  for  quo  warranto,  188 
attachment,  349 
criminal  information,  1G3 
on  habeas  corpus,  321 

PETITION 

for  license  of  King's  Counsel  on  indictments,  117 

on  quo  warranto,  17,  194 
form  of  petition  for,  613 

PETTY  BAG.     See  also  Inquisitions  ;  Scire  Facias  ;  Ereoe  ;  Peohibition  ; 

Contumace  Capiendo. 
duties  of  clerk  of,  transferred  to  senior  clerk  of  Crown  Office,  9,  463 
proceedings  relating  thereto,  463 
rules  under  Petty  Bag  Act,  634,  635 
clerk  of,  to  administer  oaths,  634 
jurisdiction  of  Court  of  Chancery  as  a  common  law  Com-t  transferred  to 

High  Court,  464 
no  writ  of  prohibition  to  be  granted  out  of  it  in  future  without  previous 

authority  of  the  Master  of  the  Rolls,  266 
rules  under  Petty  Bag  Act,  App.  F.,  634 

PLEADINGS 

On  Indictment,  Information  or  Inquisition,  C.  0.  R.  117 — 122.. 98 — 100 
entitling,  dating,  delivering,  and  filing,  98 
special  pleas  and  demurrers,  how  signed,  99 
plea  in  felony  and  treason,  99 
order  to  plead,  99 

to  appeal-,  plead  and  try,  88 
when  to  plead,  100 
further  time  to  plead,  100 

form  of  order  to  extend,  540 
plea  of  not  guilty,  101 
form  of  entry  of,  536 
confession,  101 
form,  536 

of  entry  of  judgment  on,  537. 
special  plea  to  the  jurisdiction,  104 
special  plea  of  justification  in  libel,  105 
form  of,  537 
costs  of,  138 

of  replication,  538 
of  ratione  tenurse,  104 
form  of,  536 

of  replication,  537 
plea  of  abatement,  105 

of  autrefois  aequit  and  autrefois  convict,  105 
double  pleas,  105 
demurrer,  90,  102 
form  of,  537 

by  prosecutor  to  defendant's  plea,  539 
joinder  in  demurrer,  102 
form  of,  by  prosecutor,  539 
by  defendant,  539 
judgment  on  demurrer,  103 
default  of  pleading,  119 

retraxit  of  plea,  119,  120 
In  civil  proceedings  generally, 

pleading  in  Long  Vacation,  490 
Long  Vacation  not  to  be  reckoned  in  time  for,  490 
enlarging  or  abridging  time  for,  490 
by  consent,  490 

S.M.  Z  Z 
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PLEADINGS—  continut  d. 

In  civil  proceedings  generally — continue/. 
amendment.  465 
at'ti  r  amendment,  496 

On  coroners''  inquisitions, 

traverse,  general  issue,  and  demurrer,  35 
In  quo  warranto, 

assimilated  to  pleadings  in  an  action,  191 

information  same  as  a  statement  of  claim,  191 

defence,  192 

reply  to  plea  of  the  Statute  of  Limitations,  193 

disclaimer,  193 
form  of,  517 
In  mandamus, 

assimilated  to  pleadings  in  an  action,  244 

the  return  to  be  treated  as  a  defence,  2  1 1 

the  return  not  a  pleading  within  R.  S.  C,  Ord.  XXV.,  and  cannot 
be  struck  out,  245 
In  prohibit -I'll, 

assimilated  to  pleadings  in  an  action,  266,  267 

costs  when  pleadings,  267 
On  inquisitions  of  escheat, 

traverse  of,  392 

subsequent  pleadings,  393 

Crown  may  plead  double,  393 
On  inquisitions  de  lunatico  inquirendo, 

traverse,  394 

subsequent  pleadings,  394 
On  scire  facias,  400 

POOR  RATE, 

mandamus  to  levy,  209 

but  not  an  equal  rate,  209 
not  removable  by  certiorari,  42 

POSTEA, 

on  indictment  or  information,  when  and  how  obtained,  126 
forms  of,  on  trial  in  Middlesex  or  London,  546 
at  Assizes,  546 
entering  interlocutory  judgment  on,  126 

postea  or  entry  roll  to  be  in  Court  when  defendants  sentenced,  129 
amendment  of,  140 

POUNDAGE, 

levying,  473 

PRACTICE, 

power  to  regulate  by  Rules,  4 

in  criminal  matters,  subject  to  Rules,  remains  unaltered,  5 

preservation  of  former  practice,  where  no  Rule,  C.  0.  R.  2. .  10 

matters  excepted  from  R.  S.  C.  1883.  .500 

effect  of  non-compliance,  390 — 496 

R.  S.  C,  Ord.  LXX.,  App.  A.,  496 

PRAECIPES, 

for  writ  of  execution,  472 

form  of,  for  appearance  to  indictment,  &c,  512 
for  plea  of  guilty  or  not  guilty,  536 
for  entry  of  special  case,  467 

PRESENTMENTS  OF  COMMISSIONERS  OF  SEWERS, 
certiorari  for  removal  of,  71. 

PRINTING, 

rule  as  to,  not  applied  to  Crown  side,  466 
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PRISONER.     See  Habeas  Corpus. 
how  chiU'ged  with  attachment,  361 
form  of  affidavit,  566 

habeas  corpus,  577 
entering  appearance  and  plea  to  indictment,  &c.  for, 
form  of  habeas  for  bringing  up  to  plead,  575 
to  attend  Crown  Office  on  striking  special  jury,  575 
bringing  up  for  sentence,  128 
obtaining  attendance  of,  as  witness,  332 
form  of  writ  of  habeas  ad  test.,  573 
of  order  ad  test.,  574 
release  of,  where  prosecutor  does  not  proceed  on  indictment,  89 
form  of  notice,  512 
where  prosecutor  does  not  bring  up  for  sentence,  89 
form  of  notice,  513 
removal  of,  by  order  of  Secretary  of  State,  357 

PRIVILEGE  OF  MEMBERS  OF  EITHER  HOUSE  OF  PARLIAMENT 

does  not  extend  to  attachment  for  contempt,  347 

PRIVY  SEAL, 

writ  for,  for  third  part  of  a  fine  to  prosecutor,  135 

PROCEDENDO.     See  also  Supersedeas. 
on  indictment,  23 

for  non-appearance.  92 
form  of  writ,  568 
on  orders  of  justices,  65 
form,  569 

PROCEDURE 

in  criminal  matters,  subject  to  rules,  remains  unaltered,  5 

power  to  regulate  by  rules,  4 

preservation  of  former  procedure  where  no  rule  provided,  10 

matters  excepted  from  R.  S.  C.  1883.  .500 

effect  of  non-compliance,  3JiO,  496 

R.  S.  C,  Ord.  LXX.,  App.  A.,  496 

PROCEEDINGS, 

dating,  C.  0.  R.  4..11 
custody  of,  C.  O.  R.  3..  7,  10 

distinction  between  civil  and  criminal,  6,  483 
irregularity,  R.  S.  C,  Ord.  LXX.,  App.  A.,  496 
excepted  from,  R.  S.  C.  1883.  .500 
notice  after  suspension  for  a  year,  106,  129,  491 
copies  of,  how  obtained,  292 

PROCESS 

upon  articles  of  the  peace,  382 

upon  indictment  found  in  K.  B.  D.,  87 

removed  into  K.  B.  D.,  91,  92 
against  a  body  corporate  or  inhabitants.  94,  98 
upon  information,  criminal,  165 

quo  warranto,  191 
on  proceeding  to  outlawry.     See  Outlawry,  386 
before  judgment,  272 
after  judgment,  276 
form  of  entry  of  award  of,  on  roll,  549 
in  outlawry,  617 

PROCLAMATIONS.     See  Outlawry. 
writ  of,  274 

form,  527 
not  necessary  on  outlawry  after  judgment,  'l'u 

zz2 
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PROCLAMATIONE.     See  Otjtlawey. 
writ  of  capias  cum  proclamatione,  274 

form,  527 
capias  cum  proclamatione  into  a  foreign  country,  273 

form  of,  528 
capias  cum  proclamatione  super  contumace  capiendo,  372,  375 

form,  579 

PRODUCTION  OF  DOCUMENTS.     See  Subpcf.na. 
form  of  subpoena  duces  tecum,  562 

PROHIBITION, 

definition,  2")2 

distinguished  from  injunction,  253 

■what  proceedings  may  be  prohibited,  253 

defect  of  jurisdiction,  254 

•wrongful  exercise  of  jurisdiction,  254 

discretion,  patent  or  latent  defects,  254 

distinguished  from  appeal,  256 

appeal  not  necessarily  taken  away  when  prohibition  lies,  444 

where  it  lies, 

to  any  inferior  Court,  258 

to  Criminal  Courts,  258 

to  Quarter  Sessions,  258 

to  Petty  Sessions,  258 

to  Ecclesiastical  Courts,  25S 

to  the  Lord  Mayor's  Court,  259 

"  Shall  dwell  or  carry  on  business,"  260 
"  Cause  of  action  wholly  or  in  part,"  260 
"  Correspondence,"  261 
to  County  Courts,  261 
to  the  Liverpool  Court  of  Passage,  262 
to  the  Salford  Hundred  Court,  262 
to  the  Local  Government  Board,  262 
to  Tithe  Commissioners,  263 
to  coroners,  263 
to  Courts  Martial,  263 

not  to  Railway  and  Canal  Commissioners  Court,  263 
Quaere  to  County  Councils,  263 
where  writ  issues  from,  263 

when  from  the  Crown  side,  265 
Petty  Bag,  266 
time,  264 

may  be  too  soon,  264 
too  late,  264 
after  judgment,  264 
by  whom  made,  264 

in  forma  pauperis,  223,  386 
against  whom,  265 
affidavits,  266 
the  application,  265 

to  Divisional  Court,  266 
in  criminal  cases,  265 
in  civil  cases,  265 

at  Chambers  by  summons,  265,  266 
master  no  jurisdiction,  266 
order  in  first  instance,  266 
pleading  in  prohibition,  266,  267 
judgment  after  pleadings,  267 
costs  when  pleadings,  267 

when  no  pleadings,  267 
restitution,  267 
to  County  Courts,  267 

a  single  judge  may  grant  writ,  267 
no  pleadings  allowed,  268 
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PROHIBITION— continued. 

to  County  Courts — continued. 

judge  of  County  Court  not  to  be  a  party,  268 

proceedings  as  in  an  appeal,  268 

stay,  268 

when  to  a  Divisional  Court,  268 

by  summons  at  Chambers,  268 

costs  of  day  if  writ  not  lodged,  268 

second  application  after  refusal,  269 

appeal  to  C.  A.,  269 
form  of  writ,  519 

PROSECUTOR, 

when  certiorari  not  taken  away  from,  16,  42,  49 

of  indictment  against  corporate  body   not   required  to  give  a  recog- 
nizance, 20 
when  entitled  to  cofets  on  indictments,  134 

PROTECTION 

of  parties  obeying  mandamus,  207,  241 

of  justices  obeying  order  in  nature  of  mandamus,  213 

PUBLIC  COMPANY.     See  Company. 

PUBLIC  HEALTH  ACT, 

case  under,  from  sessions,  to  be  heard  as  an  appeal  from  inferior  Court, 
438 
is  an  appeal  within  sect.  45,  Judicature  Act,  1873.  .438 
no  appeal  to  the  Court  of  Appeal  without  leave,  415 


QUARE  IMPEDIT, 

where  it  lies,  mandamus  will  not,  210 

QUARTER  SESSIONS, 

certiorari  to  remove  orders  from.     See  also  Ceetioeaei  ;  Justices  of  the 

Peace. 
cases  on  orders  of,  under  common  law,  429 — 438.     Sec  also  Case. 
under  Public  Health  Act,  438 
under  Baines's  Act,  410,  411.     See  also  Case. 
questions  under  Local  Government  Acts,  414 
mandamus  to,  to  hear  appeal,  244,  432 
within  what  time  to  be  moved,  219 

to  state  a  case,  206 
form  of  mandamus  to  hear  appeal,  591 
notice  of  appeal  thereon,  592 
subpoena  for  witnesses  before, 

form  of,  in  criminal  cases,  564 
in  appeal  cases,  565 

QUASHING 

judgments,    orders,    and    convictions   of    justices    on    application    for 

certiorari  without  further  proceedings,  55 
merger  of  motion  to  quash  with  motion  for  writ,  55 
memorandum  of,  to  be  endorsed  on  writ,  form  of,  512 
substantive  motion  to  quash  return,  60,  340 
quashing  writ  of  mandamus,  236 
return,  240 
coroners'  inquisitions,  30,  36 

motion  to  quash,  35 
indictment,  140 
writ  of  habeas  corpus,  324 
return  to  habeas  corpus,  329 
writ  of  contumace  capiendo,  372 
inquisitions  of  escheat,  392 

de  lunatico  inquirendo,  394 
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QUESTIONS  OF  FACT  WITHOUT  TLEADINGS, 

in  civil  proceedings,  R.  S.  C,  Ord.  XXXIV.  rr.  9—12,  App.  A.,  467 
on  mandamus,  246 
on  quci  warranto,  19  (,  240 
on  habeas  corpus,  323,  337 

QUESTIONS  OF  LAAV, 

statement  of,  in   form  of  special  case  in  civil  proceeding's,   R.  S.  C, 
Ord.  XXXIV.,  App.  A.,  466 

(in  mandamus,  2 1  5 

on  quo  warranto,  193,  245 
points  of  law  nil  return  to  mandamus,  240 

judgment  thereon,  how  obtained,  241 

on  quo  warranto,  194,  245 
appeals  on  questions  of  law  from  County  Courts,  443 

from  justices  under  Summary  Jurisdiction  Acts,  416 

from  revising  barrister,  448 

QUI  TAM  INFORMATIONS,  196 

QUO  WARRANTO  INFORMATIONS, 

description,  172 

now  a  civil  proceeding-,  172 

office  must  be  of  public  character,  172 

to  what  office  it  lies,  172 

where  it  does  not  lie,  1 74 

not  against  a  corporation,  175 

corporate  offices,  175 

cesser  of  qualification,  177 
incompatible  offices,  177 
derivative  titles,  179 
mandamus  or  quo  warranto,  179 
user  of  office,  180 
limitation  of  time,  182 
relator,  183 
new  relator,  190 
not  filed  -without  leave,  185 
affidavits,  185 
the  application,  185,  188 

in  respect  of  corporate  offices,  186 
in  general,  187 
grounds  to  be  stated  in  order  nisi,  188 
discretion  as  to  granting,  188 
resignation  pending  motion,  181 
costs  of  application,  189 
consolidation,  182,  190 
order  absolute,  190 
the  information,  190 
forms,  515 

against  a  municipal  corporate  officer,  516 
recognizance  to  prosecute,  191 
form  of  recognizance,  514 
venue,  191 

Court  may  order  issue  to  be  tried  in  London  or  Middlesex,  191 
information  cannot  be  quashed,  191 
appearance,  process  to  compel,  191 

forms,-  notice  to'  defendant  to  appear,  522 
subpoena  to  answer,  525 
See  also  Fobms,  Appearance. 
pleadings,  191 
time  for  defence,  192 
defence,  102 
reply,  193 
disclaimer,  193 

form  of,  517 
special  case,  193,  245 
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QUO  WARRANTO  INFORMATIONS— continued. 
points  of  law,  194,  245 
issues  of  fact  without  pleadings,  194,  240 
amendment,  194 
licence  for  King's  counsel,  194 

form  of  petition  for,  613 
judgment,  194,  195 

form  of  judgment  of  ouster,  518 
for  the  Crown  after  trial,  554 
entry  of  judgment,  195 

filling  up  vacancy"  occasioned  by  judgment,  195 
costs  on  judgment,  194 


RAILWAY  COMPANY, 

mandamus  to,  208 

does  not  lie  where  there  is  another  remedy,  211 

form  of  mandamus  to  take  up  award,  595 

to  summon  jury  to  assess  compensation,  595 
removal  of  indictment  against,  20 

enforcing  sentence  on,  132 

RAILWAY  AND  CANAL  COMMISSIONERS 
.cannot  be  restrained  by  prohibition,  263 

RECIPIAS  CORPUS, 

writ  of,  on  habeas  corpus  ad  deliberandum,  335 
form  of  writ,  574 

RECOGNIZANCES, 

Generally, 

C.  0.  R.  112— 115.. 289— 291 
time  and  place  of  taking  to  be  stated  in,  469 
filing,  239 
estreating,  289,  290 
trial  of  questions  of  fact,  290 

how  entered  into  by  corporate  and  other  large  bodies,  26,  58 
power  of  Treasury  to  remit  forfeiture,  291 
In  particular  cases, 

on  articles  of  the  peace,  383 

form  of,  580 
to  answer  interrogatories  on  attachment,  353 

form  of,  577 
on  bail,  form  of,  534 
on  certiorari  to  remove  indictments,  26 
form  of,  by  prosecutor,  506 
by  defendant,  507 
by  corporate  and  quasi-corporate  bodies,  26 
by  defendants  not  parties  to  removal,  26 
writ  of  certiorari  not  to  be  allowed  till  recognizance  lodged,  22, 

25 
how  acknowledged,  24,  27 
on  certiorari  to  remove  coroner's  inquisitions,  34 
on  certiorari  to  remove  orders  of  justices,  56,  57 
form  of,  510 

when  dispensed  with,  57,  58 
by  inhabitants,  58 
by  corporate  bodies,  58 
how  acknowledged,  56 
must  be  returned  with  certiorari,  59 
on  removal  of  county  rates,  66 

on  certiorari  to  remove  orders  of  Local  Government  Board,  68 
to  remove  orders  of  Tithe  Commissioners,  69 
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RECOGNIZANCES—,  online  </. 
In  particular  eases— continued. 

on  certiorari  to  remove  orders,  &c.  of  Commissioners  of  Sewers,  7 1 
to  remove  recognizances,  72 

to  remove  orders,  &c.  of  town  and  county  councils,  77 
to  remove  auditor's  allowances,  81 
to  remove  inquisitions  for  assessing  compensation,  73 
on  special  case  ou  order  of  sessions, 
form,  510 

in  criminal  Ciises,  511 
to  prosecute  information,  criminal,  161 

form  of,  513 
quo  warranto,  191 

form  of,  514 
before  whom  taken,  161,  191 
to  answer  indictment,  information  or  inquisition,  96 
form  of,  523 
when   defendant   surrenders,   or  is  taken  on 

process  of  outlawry  before  judgment,  277 
entering  into,  to  avoid  arrest,  88,  93 
condition  for  appearance  at  trial  and  for  sen- 
tence to  be  part  of,  88,  96,  290 
when  defendant  convicted,  to  appear  for  sen- 
tence, 125 
form  of,  553 
discharge  of  defendant  on,  when  prosecutor  neglects  to  bring  him 

up  for  sentence,  89,  128 
estreat  of,  if  defendant  does  not  appear,  plead  or  try,  97 
or  appear  for  sentence  after  notice,  128 
form  of  notice  to  estreat,  612 
to  be  of  good  behaviour,  131,  383 

form  of,  580 
on  removal  of  indictment  into  Central  Criminal  Court,  28 
scire  facias  on  receiver's  recognizance,  398 

forms  of,  625 
London  County  Council  exempted  from  giving,  58 

RECORD 

for  trial,  110,  296 
entering  for  trial,  110,  296 

form  of,  on  indictment,  541 

on  information,  criminal,  542 
ex  officio,  542 

form  of  suggestions  for  entry  on,  543,  544 
continuances  not  to  be  entered  on,  296 
on  inquisition  of  escheat,  393 

form  of,  620 
on  lunacy  inquisition,  395 
on  scire  facias,  400 
of  proceedings  in  outlawry,  form  of,  614 

RECORDS, 

custody  of,  5,  10 

RECOVERY 

of  land,  judgment  for,  how  enforced,  472 
of  other  property,  how  enfoi'ced,  472 
form  of  writ  of  restitution,  560 

REFERENCE, 

appeal  from  award  or  certificate  on  a  compulsory  reference,  414 
habeas  corpus  ad  testificandum,  before  referee  or  arbitrator,  333 

form  of,  573 
order  in  lieu  of  writ,  332 

form  of,  37  1 
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REGISTRATION  OF  VOTERS, 

appeals  as  to,  448 

who  may  appeal,  I  IS 

the  respondent,  450 

appeal  on  revision  of  burgess  lists,  450 

extension  of  Registration  Acts  to  municipal,  borough  and  county 

electors,  450 
consolidated  appeals,  450 
power  of  barrister  as  to  costs,  451 

no  appeal  as  to,  451 
transmission  of  case,  451 
notice  of  appeal,  451 
entry  by  master,  452 
fixing  Court,  453 
filing  case,  452 
copies  for  judges,  452 
how  heard,  452 
respondent  not  appearing,  453 
points  not  reserved,  454 
restatement  of  case,  454 
questions  of  fact,  454 
costs  of  appeal,  455 

against  town  clerk  or  clerk  of  peace,  455 
finality  of  decision,  455 
appeal  from  K.  B.  D.,  455 
notification  of  decision,  455 
compelling  barrister  to  state  case,  217,  456 

REJOINDER, 
order  for,  99 

how  obtained,  358 

RELATOR 

in  quo  warranto  informations,  183 
affidavit  by,  187 
who  may  be,  188 
substitution  of  new,  190 

RENDER 

of  defendant  by  bail,  96 

RENEWAL 

of  writ  of  execution,  473 

REPEAL 

of  existing  rules  or  practice  inconsistent  with  Rules,  1906. .  10 

REPLICATION, 

order  for,  one  only  to  be  given,  99 

how  obtained,  338 
to  special  plea  of  ratione  tenurse,  104 

form  of,  538 
to  plea  of  justification  in  libel  cases,  105 

form  of,  530 

REPORT 

by  master  after  examination  upon  interrogatories  on  attachment,  355 

RESCUE, 

attachment  on  a  return  of,  363 
form  of  writ,  619 

RESIGNATION, 

proceedings  on  mandamus  not  to  abate  by,  242 
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RESTITUTION,  WRIT  OF, 

where  it  lies,  4o-_> 

as  to  stolen  property,  144,  402 

on  indictments  for  forcible  entry,  132,  402 

on  judgment  on  prohibition,  267 

form  of  writ,  560 

RESTORATION  TO  OFFICES, 
mandamus  to  compel,  200,  208 

RETRAXIT  OF  PLEA, 
summons  for,  120 
judgment  on,  119,  120 
form  of  entry  on  roll,  551,  552 
plea  withdrawn  at  the  trial,  119 

RETURN 

of  writs  generally,  303 
order  to  return  writs,  304 

how  obtained,  338 
notice  instead  of  order,  477 
against  late  sheriff,  477 
to  attachment  for  contempt,  351 

order  to  bring  in  body  on  return  of  cepi  corpus  on  attachment,  35  3 
to  attachment  on  articles  of  the  peace,  382 
to  certiorari  for  indictments,  22,  23 
for  inquisition,  34 
for  depositions,  34,  284,  304 
for  orders,  59 
form  of,  511 
to  contumace  capiendo,  372 
to  habeas  corpus  ad  subjiciendum,  324 
what  to  contain,  325 
amendment  of,  325 
proceedings  on,  327 
to  process  on  indictment,  information  or  inquisition,  98,  304 
to  writs  to  compel  appearance,  304 
to  capias  to  answer,  304 
on  outlawry,  272 — 277 
forms,  615 
to  mandamus,  238 
form  of,  239,  518 
by  whom  made,  239 
by  third  party  really  interested,  241 
to  peremptory  writ,  241 
questions  of  law  on,  240,  554 
pleadings  on,  244 
of  rescue,  363 

REVENUE 

proceeedings  excepted  fromR.  S.  C.  1883,  App.  B.,  500 

REVERSAL  OF  OUTLAWRY, 

before  judgment,  personal  appearance  not  necessary,  277 

after  judgment,  personal  appearance  necessary,  278 

bail  and  supersedeas,  277 

plea  on  reversal,  277 

committal  after  judgment,  278 

suspension  of  proceedings  till  after  reversal,  278 

assignment  of  errors,  278 

REVIEW  OF  JUSTICES'  DECISIONS  ACT, 
showing  cause  by  affidavit,  41,  468 
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REVISING  BARRISTER, 

appeals  from,  44 8 
who  may  appeal,  448 
the  respondent,  450 

E^Tl^Sr^'tf  Mnninipa!  Borough,  and  County 

Electors,  450 
consolidated  appeals,  4o0 
powers  of  barrister  as  to  costs,  401 

no  appeals  as  to,  451 
transmission  of  case,  451 
notice  of  appeal,  451 
entry  by  master,  452 
filing  case,  452  _ 

fixing  Court  for  hearing,  4o<3 
copies  forjudges,  452 
how  heard,  452 
respondent  not  appearing,  45,5 
points  not  reserved,  4o4 
restatement  of  case,  454 
questions  of  fact,  454 

^agaStoWn  dark  or  clerk  of  the  peace,  455 

finality  of  decision,  4oo 

appeal  from  K.  B.  D.,  455 

notification  of  decision,  455 

compelling  barristerto  state  a  case,  217,  4ob 

REVIVING 

attachment,  352 
execution,  473 

RIGHT  TO  BEGIN 
on  order  nisi,  294 

See  also  Various  Titles. 

R0Ljudgment  roll  on  indictment  or  information,  134 

f0rme0ntrrof  Plea  of  guilty  or  confession  on,  551 
retraxit  and  judgment,  551 
judgment  upon  verdict,  Sol 

after  acquittal,  551 
by  default,  551 
on  confession,  552 

for  want  of  joinder  in  demurrer,  552 
on  demurrer  after  argument,  552 
a  nolle  prosequi,  553 
for  trial  at  bar,  299 
form  of,  for  trial,  549 
^be'rCourt  when  defendant  sentenced  on  judgment  by  default  or 

retraxit  of  plea,  132 
copies  of,  for  use  of  judges  on  trial  at  bar,  299 

RULES  OE  THE  SUPREME  COURT.     See  App.  A.  and  B. 
repeal  of  inconsistent  rules  or  practice    10 

power  to  make  and  alter   4 

modify  Acts  ot  Parliament,  4 

bind  Crown  by,  5 
effect  of  non-compliance  with,  390,  4Jb 
include  forms,  5 


720  INDEX. 


RULES  NISI 

abolished  in  certain  cases,  476 

RURAL  DISTRICT  COUNCIL, 

mandamus  to,  207 


SALFORD  HUNDRED  COURT, 
appeal  from,  441 
statute,  441 
prohibition  to,  262 

SATURDAY, 

time  for  closing  offices  on,  9,  499 
hours  for  service,  490 

SCALE  OF  COSTS 

higher  and  lower  when  allowed  in  civil  proceedings,  492 

SCANDALOUS  MATTER, 

striking  out  of  affidavit,  469 

SCIRE  FACIAS 

abolished  as  to  Crown  side  proceedings,  292 

sci.  fa.  from  Petty  Bag,  398 

where  it  lies,  398 

testatum  sci.  fa.,  400 

rule  to  appear,  400 

appearance,  400 

pleadings,  400 

declaration,  400 

venue,  400 

issue,  400 

judgment,  401 

Form  of, 

on  receiver's  recognizance,  625 

testatum  sci.  fa.,  626 

SCOTLAND, 

service  of  subpoena  in,  408 
swearing  affidavit  in,  469 

SEALING  WRITS,  303 

SEARCH 

for  return  to  habeas  corpus,  325 

to  attachment,  353 
form  of  affidavit  of  search  at  Crown  Office  for  return  to  writ  of  habeas 

corpus,  572 
Court  fees  for,  584 

SECURITY  FOR  COSTS 
in  civil  proceedings,  492 

on  appeals  from  inferior  Courts  of  civil  jurisdiction,  459 
not  on  rules  nisi,  225 

SENTENCE, 

power  of  judge  at  trial  to  pass,  123 

does  not  apply  to  information  filed  by  leave  of  the  Court,  123,  168 
nor  to  ex  officio  information  if  Attorney -General  prays  postpone- 
ment, 123,  168 
by  Divisionsil  Court,  130 
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SENTENCE— continued. 
procedure  on,  130 
holding  to  bail  to  appear  for,  125 
presence  of  defendant  necessary,  127 
dispensing  with  personal  appearance,  128 
compelling  appearance  of  defendant  for,  126 
calling  defendant  up  for,  1'26 
notice  for,  when  defendant  under  recognizance,  127 

form  of  notice,  553 
when  defendant  in  custody  must  be  brought  up  for,  126,  127 
discharge  of  defendant  on  recognizance  when  prosecutor  makes  default, 

89 
affidavits  in  aggravation  and  mitigation,  130 
order  of  hearing  counsel,  130 
enforcing  sentence,  131 

against  inhabitants,  133 

against  railway  company,  133 

SEQUESTRATION, 

writ  of,  to  enforce  judgment  for  payment  of  money  into  Court,  472 
for  recovery  of  property  other  than  land  or  money,  472 
on  judgment  against  a  corporation,  474 

SERVICE, 

affidavits  of,  requirements  of,  13 
forms  of 

affidavit  of  service  of  notice,  580 

personal  service  of  order,  580 
service  of  order,  not  personal,  581 
personal  service  of  writ,  581 
service  of  subpoena,  581 

service  of  order  and  master's  certificate  and  demand 
and  non-payment  of  money,  to  estreat  recogni- 
zance, 582 
how  effected  when  not  personal,  292 
when  notice  of  motion  not  served  on  parties  who  ought  to  have  been 

seryed,  476 
hours  for,  in  civil  proceedings,  490 
of  habeas  corpus,  323 

form  of  affidavit  of,  572 
of  order  nisi  for  attachment,  350 
of  order  nisi  for  an  arrest  of  judgment,  143 
of  order  nisi  for  mandamus,  224 
of  order  absolute  for  mandamus,  230 
of  writ  of  mandamus,  230 

on  companies,  corporations,  justices,  or  public  bodies,  231 
of  habeas  corpus,  323 

form  of  affidavit  of  service  of,  572 
of  subpoena  to  answer  information,  165 
to  testify,  348—407 

in  Scotland  or  Ireland,  408 

SESSIONS.     See  Quarter  Sessions. 

SETTING  ASIDE 

irregular  proceedings,  496 

SETTING  DOWN  CAUSES 
for  trial,  110 

SET  OFF 

against  costs,  493 

SEWERS, 

certiorari  for  orders  and  presentments  before  Commissioners  of,  71.     See 
aho  Certiorari. 
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SHERIFF, 

poundage  fees,  expenses  17^ 

motion  against,  to  pay  money  levied,  176 

order  of  Court  to,  to  bring  in  body  on  attachment,  353 

notice  to  bring  in  body,  177 

to  late  sheriff  to  bring  in  body  on  return  of  cepi  corpus,  477 

attachment  against,  357 

attachment  against  late  sheriff,  359 

SHOWING  CAUSE.     See  Various  Titles. 

SINGULAR  NUMBER 

includes  plural,  unless  repugnant  to  context,  391 

SITTINGS, 

abolition  of  terms,  498 

rules  as  to  sittings,  R.  S.  C.  Ord.  LXIIL,  App.  B.,  498 

on  King's  birthday,  499 

of  the  offices,  9,  499 

vacations,  498 

of  vacation  judges,  499,  500 

intervals  between  sittings,  500 

SMUGGLING, 

habeas  corpus  for  prisoner  under  customs  laws,  320 

affidavit  of  grounds  and  notice  necessary,  320 

controverting  return  to  habeas,  329 

amendment  of  conviction,  320 

conviction  for,  with  hard  labour  is  a  criminal  matter,  323 

certiorari  for  conviction  not  to  be  granted  without  notice  to  solicitor  for 

customs,  53 
grounds  of  removal  to  be  stated  in  affidavit,  51 

SOLICITOR, 

for  the  party,  affidavit  not  to  be  sworn  before,  470 
costs  agaiust,  on  discharging  nisi  for  quo  warranto,  189 
costs  against,  in  cases  of  negligence,  491 
indorsement  of  name  on  writs,  303 

SPECIAL  CASE, 

General  provisions  in  criminal  proceedings, 
C.  O.  R.  129— 131.. 293 
entry  of,  293 
form  of  case,  293 

costs  of  improperly  drawn  case,  293 
General  provisions  in  civil  proceedings, 

application  of  R.  S.  C.  Ord.  XXXIV.,  293,  466 

statement  of,  by  consent,  466 

form  of,  467 

inferences,  467 

statement  of,  by  order,  467 

printing,  signing,  and  copies  for  judges,  294,  467 

persons  under  disabilities,  467 

entry,  467 

form  of  praecipe  for,  467 
issues  of  fact  without  pleadings,  467 
how  stated,  467 
judgment  and  costs,  468 
entry  of  judgment  and  costs,  46S 
record  and  effect  of  judgment,  408 
In  particular  cases,  statement  of, 
On  mandamus, 

by  consent,  245 

by  order,  245 

form  of  case,  245 

printing,  entering,  and  copies  for  judges,  246,  294 

order  of  hearing  counsel,  246 

judgment,  246 


INDEX.  723 


SPECIAL  CASE— continued. 

In  particular  cases,  statement  of — continued. 
On  quo  warranto,  193 

On  indictment  upon  special  verdict,  or  verdict  subject  to  special  case, 
distinction  between,  121,  122 
procedure  on  verdict  subject  to  case,  121 
order  of  hearing  counsel,  121 
judgment,  121,  122 

On  order  of  Sessions  subject  to  case, 

stated  under  the  Common  Law,  429 
characteristics  of  case,  429 
origin  of  practice,  430 
only  stated  on  final  order,  431 
not  on  preliminary  point,  431 
must  be  question  of  law,  431 
not  demandable  by  parties,  432 
drawing  case,  432 

form  of,  433,  610 

facts  not  evidence  to  be  stated,  433 

findings  as  to  fraud,  433 
certiorari  not  necessary,  434 

application  for,  if  made  use  of,  51 
time  in  which  to  be  filed,  435 
recognizance,  435 

forms  of,  510,  511 
transmission  of  case,  436 
fifing,  437 

entry  for  hearing,  437 
copies  for  judges,  437 
argument,  who  begins  on,  437 
re-stating,  437 
appeal  to  Court  of  Appeal,  438,  481,  485 

On  appeal  to  Sessions  under  Barnes's  Act,  12  $•  13  Vict.  c.  45,  s.  11, 
statutory  provisions,  410 
agreement  as  to  judgment,  410 
case,  contents,  signing,  filing,  entry  for  hearing,  411 

form  of  case,  610 
copies  for  judges,  411 
who  begins  on  argument,  411 
judgment,  411 
appeal,  411,  483. 

From  justices,  on  summary  proceeding, 
appeal  by,  416  . 
statutory  provisions,  417 

meaning  of  Court  of  Summary  Jurisdiction,  416 
must  be  on  question  of  law,  418 
jurisdiction  of  judge  in  chambers,  428 
justices  may  refuse  case  if  application  frivolous,  423 
Court  may  order  justices  to  state,  214,  417,  423 
conditions  precedent  to  case,  419 
transmission  of  case,  421 
certiorari  not  necessary,  428 
notice  of  appeal,  420 

form  of  notice,  62S 

service,  421 

hearing,  425 
points  open  to  argument,  423 
judgment  of  Court  on,  426 
amendment,  427 

amendment  not  to  be  made  by  consent  only,  427 
costs,  426 

justices  not  liable  for,  426 
effect  of  death  of  one  of  the  parties,  425 
justices  to  enforce  decision,  428 
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SPECIAL  CASE— continued. 

In  particular  cases,  statement  of — continued. 

From  S, .sinus  under  Public  Health  Act,  438 

London  Government  Act,  1899.. 4 14 
London  Building!  Act,  Tribunal  of  Appeal,  461 
Metropolis  Valuation  Act,  410 
Metropolitan  Building  Act,  428 
From  revising  barristers, 
who  may  appeal,  448 
respondent,  450 

extension  of  Registration  Act,  450 
consolidating1  appeals,  450 
no  appeal  as  to  costs,  451 
transmission  of  case  and  notice  of  appeal,  451 
filing  copies  for  judges,  how  to  be  heard,  hearing,  452 
points  reserved,  454 
respondent  not  appearing,  453 
re-stating,  454 
costs,  455 

finality  of  decision,  455 
notification  of  decision,  455 
Court  may  compel  barrister  to  state,  217,  45G 
appeal  to  Court  of  Appeal,  455 
Under  London  Government  Act,  1899.. 414 

Local  Government  Acts,  1888  and  1894.  .44 
London  Building  Act,  Tribunal  of  Appeal,  461 
Brine  Pumping  [Compensation)  Act,  462 
Metropolis  Valuation  Act,  410 

SPECIAL  JURY, 

indictment  for  misdemeanour  may  be  tried  by,  112 
not  allowed  in  felony  or  treason,  112 
mode  of  obtaining,  112 
under  old  practice,  113 
form  of  order  for,  514 

habeas  for  prisoner  to  attend  nomination,  114 
warrant  of  tales,  115 
form  of,  545 

on  traverse  of  inquisition  of  escheat,  394 
form,  625 
view  by,  116 
certificate  for  costs  of,  115 

form  of  postea  in  special  jury  case,  546 

SPECIAL  PLEAS  IN  CRIMINAL  CASES, 
title,  date,  and  delivery  of,  and  filing,  98 
how  signed,  99 
on  indictment,  105 
of  ratione  tenurae,  104 
in  libel,  105 
costs  on  same,  138 
form  of  plea  of  ratione  tenurse  on  indictment  for  non-repair,  536 

replication,  537 

on  prosecution  for  libel,  of  justification,  623 


SPECIAL  VERDICT, 

on  indictments,  121,  122 

argument  on,  121 

personal  appearance  of  defendant,  122 

on  trial  in  Crown  Court,  at  assizes  or  sessions,   122 


STATEMENT, 

as  to  belief  in  affidavit,  468 


INDEX.  725 

STATUTE, 

repeal  of  inconsistent  statutes  by  Rules  of  Court,  5 

plea  of  justification  under,  to  indictment  or  information  for  libel,  form  of, 
537 


STAY  OF  PEOCEEDINGS 

of  execution  on  judgment,  474 

appeal  to  Court  of  Appeal,  no  stay  without  order,  489 

application  for,  on  appeal,  489 

on  appeals  from  inferior  Courts  of  civil  jurisdiction,  459 

none  pending  hearing  of  motion  for  mandamus,  &c,  224 


SUBPCENA 

to  answer  criminal  information,  165 

form  of  it,  525 
to  answer  information  quo  warranto,  192 

form  of  it,  525 
to  testify  and  produce,  405 
in  what  matters,  405 
regulations  for  issuing,  407 
witnesses'  expenses,  407 

mode  of  obtaining  witness's  attendance  who  is  in  custody,  332,  335,  336 
service  in  Scotland  or  Ireland,  408 
attachment  for  disobedience  to  subpoena  to  answer,  166 

to  subpoena  ad  teste,  348,  406 
Forms, 

general,  562 

before  grand  jury  in  K.  B.  D.,  562 
at  sittings  in  High  Court,  562 
at  assizes  on  civil  side,  563 

on  quo  warranto,  563 
on  mandamus,  563 
on  traverse  of  escheat,  629 
in  the  Crown  Court,  564 
Central  Criminal  Court,  564 
Quarter  Sessions  in  criminal  cases,  564 
on  appeals,  565 
before  justices  at  Petty  Sessions,  565 

metropolitan  police  magistrate,  566 
stipendiary  magistrate,  566 
Lord  Mayor  of  London  at  Mansion  House,  566 
aldermen  of  London  at  Guildhall,  567 
a  justice  of  the  peace,  567 

confirming  authority  under  Licensing  Acts,  567 
at  special  licensing  sessions,  568 
before  Commissioners  of  Escheat,  629 
on  trial  of  issue  on  inquisition  of  escheat,  629 
affidavit  of  service  of,  581 


SUGGESTIONS 

on  record  for  changing  place  of  trial,  107 

on  trial  at  bar,  299 

from  county  of  a  town,  107 

from  Cinque  Ports,  107 

when  sheriff  is  defendant,  108 

demise  of  a  defendant,  108 

demise  of  the  Crown,  108 

Forms, 

that  fair  and  impartial  trial  cannot  be  had,  543 
where  indictment  against  inhabitants  of  county,  543 

S.M.  3  A 
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SUGGESTIONS— continued. 
Forma—  continued. 

to  try  in  adjoining  county  to  a  town  and  county  of  a  town,  543 
to  Berwick-upon-Tweed,  543 
to  Cinque  Ports,  544 

where  sheriff  is  defendant,  544 

of  demise  of  Crowu,  613 

SUMMARY  PROCEEDINGS  BEFORE  JUSTICES  OF  THE  PEACE. 

See  also  Cektiokaki  and  Conviction. 
removal  of,  by  certiorari,  37 — 65 
appeal  from,  by  special  case,  416 — 429 

SUMMARY  JURISDICTION  ACTS.     See  Appeals  feoji  Inferior  Courts. 

SUMMONS.     See  Various  Titles. 

to  be  issued  from  Crown  Office,  390 

when  not  to  be  issued  without  leave,  390 

for  habeas  corpus,  321 

Forms, 

for  certiorari  to  remove  indictment  into  K.  B.  D.,  502 

to  remove  indictment  from  Assizes  or  Central  Criminal  Court,  503 

for  certiorari  to  remove  conviction  or  order  of  justice,  507 

to  admit  to  bail,  532 

for  habeas  corpus  ad  subjiciendum,  570 

SUNDAY, 

when  not  reckoned  in  time,  490 

when  time  expires  on,  490 

cannot  be  taken  on  attachment  on,  352 

SUPERSEDEAS.     See  also  Procedendo. 

on  surrender  or  caption  of  defendant  on  process  of  outlawry  before 

judgment,  277 
form  of,  to  certiorari  and  procedendo,  to  carry  back  indictment,  568 
orders  of  sessions,  569 
to  distringas,  569 
in  other  cases,  569 

SUPREME  COURT, 

King' 8  Bench  merged  into,  2 
mandamus  does  not  lie  to,  202 


TABLE  OF  COURT  FEES,  583. 

TALES, 

warrant  of,  on  indictment,  115 
form  of,  545 

on  inquisition  of  escheat,  394 
form,  625 

TAXATION  OF  COSTS, 

Ord.  LXV.  (Costs)  applied  generally  to  civil  proceedings,  389 — 491 
Ord.  LXV.  r.  27,   general  regulations  applied  to  criminal  proceedings 

390 
higher  scale,  492 
lower  scale,  492 

TERMS 

abolished  except  as  measure  for  time,  499 
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TESTE  OF  WRITS, 

generally,  303 

on  further  process  to  compel  appearance,  304 

of  writ  of  alias  and  pluries  attachment,  351 

of  writ  of  mandamus,  236 

On  process  of  outlawry, 

capias  ad  res,  272  _ 

capias  cum  proclamatione  into  foreign  country,  27  <j 

THIRD  PARTY, 

return  by,  to  mandamus,  241 

TIME  (C.  0.  R.  259),  388 

application  of  R.  S.  C,  Ord.  LXIV.,  388-490 
computation  of  number  of  days,  491 
interpretation  of  "month,"  490 
when  time  expires  on  Sunday,  490 
security  for  costs,  how  time  computed,  490 
power  to  enlarge  or  abridge,  490 

application  for,  by  motion,  C.  0.  R.  236. .  339 
enlargement  by  consent,  49U 
time  in  which  to  appeal,  487 — 489 

enlargement  of  time  to  appeal,  488,  490 
order  for  enlargement  need  not  be  drawn  up,  477 
hours  for  service,  490 
for  setting  aside  award,  491 

long  vacation  not  to  be  reckoned  in  time  for  pleading,  490 
notice  after  lapse  of  a  year,  491 
sittings  and  vacations,  498 
In  particular  cases,  . 

for  application  for  certiorari  to  remove  orders,  &c.  ot  justices,  oO,  b, 

orders    of     Tithe    Commis- 
sioners, 69 
inquisitions     for     assessing 
value  of  lands,  73 
for  filing  special  case  stated  on  order  of  sessions,  435 
for  applying  for  criminal  information,  162 
limit  for  exhibiting  quo  warranto  information  against  corporate 

officer,  182 
for  applying  for  prohibition,  264 
for  applying  for  quo  warranto,  182 

for  applying  for  mandamus  to  justices  to  hear  appeal,  244 
for  applying  for  costs  of  mandamus,  243 
for  applying  to  arrest  judgment  on  indictment,  142 

time  may  be  extended,  143 
limit  of  time  for  appealing  from  inferior  Courts,  458 
extension  of  time,  460 
time  in  which  security  to  be  given,  459 
for  applying  to  revising  barrister  to  state  a  case,  449 

for  entering  a  case,  451 
for  applying  to  justices  to  state  a  case  under  the  Summary  Jurisdic- 
tion Acts,  418 
for  stating  the  case,  418 
for  filing  the  case,  421 
for  appealing  to  Court  of  Appeal,  487,  488 

TITHE  COMMISSIONERS, 
certiorari  for  orders  of,  69 

TITLE 

of  affidavits  generally,  11,^468 
on  exhibits,  470 
on  moving  for  mandamus,  220 
on  showing  cause  against,  220,  226 
after  return  to  writ,  220 
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TITLE— continue*/. 

of  affidavits  on  moving  for  quo  warranto,  185 

for  criminal  information,  185 
for  certiorari  for  indictment,  18 

for  coroner's  inquisition,  33 
for  convictions  and  orders,  51 
on  showing  cause  after  return,  60 
for  prohibition,  266 
for  habeas  corpus,  319 
for  bail,  284 

for  attachment,  349,  358,  360 
to  set  aside  attachment,  365 
after  attachment  issued,  354 
in  support  of  articles  of  the  peace,  381 

after  attachment  thereon,  383 
of  pleadings  generally,  98 
of  cause  on  mandamus,  245 

on  certiorari  after  return,  60 
on  attachment,  383 
on  articles  of  the  peace,  383 
of  proceedings  after  return  to  mandamus,  245 

TOWN  CLERK, 

criminal  information  for  libel  on,  154 

TOWN  COUNCIL, 

certiorari  for  orders  of,  for  payment  of  money,  74.     And  see  Certiorari. 

TRAVERSE 

of  facts  on  return  to  mandamus,  238 

of  coroner's  inquisition,  35 

of  inquisition  of  escheat,  392,  633 

of  lunacy  inquisition,  395 

return  of  rescue  on  attachment  not  traversable,  363 

TREASON, 

appearance  to  indictment  for,  96 

pleading  to  indictment  for,  99 

Habeas  Corpus  Act  does  not  apply  to,  308 

TREASURY,  LORDS  OF, 

when  mandamus  lies  to,  203 

TRIAL, 

time  and  place  to  be  stated  in  notice,  295 
notice,  109,  295 

for  London  and  Middlesex,  109,  295 
Assizes,  109,  295 

by  prosecutor,  109 
by  defendant,  109 
on  coroner's  inquisition,  109 
by  proviso,  109 
length  of,  109,  295 
countermanding,  110,  295 

Forms    of    notice    to    prosecutor    when    indictment    removed    by 
,  defendant,  540 

for  Middlesex  or  London,  540 
for  the  Assizes,  541 
entering  record  for,  110 
of  proceedings  on  Crown  side,  108 
trial  on  indictment  or  information,  &c,  108 
in  Lancashire,  at  what  place,  111 
in  Warwickshire,  111 
in  Yorkshire,  111 

in  adjoining  county,  habeas  corpus  for,  335 
on  affidavit,  471 
new  trial,  C.  O.  R.  156— 159.  .142,  143 

on  indictment  abolished,  142,  149 
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TRIAL  AT  BAR, 

C.  0.  R.  150— 155.  .297— 300 

description  of,  '297 

not  to  be  had  without  order,  297 

application  for,  298 

terms  as  to  costs,  298 

summoning  jury,  298 

the  jury,  299 

notice  of  trial,  299 

the  trial,  299 

provision  for  continued  sittings  and  adjournment,  299 

form  of  roll  for  trial,  549 


UNIVERSITIES, 
mandamus  to,  209 

URGENT  MATTERS, 

to  he  heard  in  vacations,  499 

mandamus  if  urgent  may  be  granted  in  vacations,  218,  230 


VACATIONS, 

long  vacation  not  included  in  time  for  pleading,  490 

names  and  dates  of,  499 

computation  of  time  in,  499 

hours  and  days  when  office  open,  499 

vacation  judges,  499 

sittings  in,  500 

single  judge  in,  cannot  form  Divisioaal  Court,  500 
intervals  between  sittings  and  vacations,  500 
articles  of  peace,  application  for,  in,  380 
mandamus  may  be  granted  in,  when  urgent,  218 

VARIANCE, 

amendment  of  immaterial  variance  in  iudictment,  139 

VENIRE  FACIAS  TO  ANSWER, 

to  answer  indictment  found  in  K.  B.  D.,  87 
removed,  94 
information  as  process  to  outlawry,  272 
against  body  corporate  or  inhabitants,  94 

form  of  writ,  525 
juratores  abolished,  112,  143 

VENUE, 

for  trial  to  be  inserted  in  certiorari  for  removal  of  indictment  from 

Central  Criminal  Court,  22,  28 
change  of,  in  criminal  cases,  106 

on  trial  at  bar,  299 
forms  of  suggestion  for  changing,  543 — 544 
on  quo  warranto,  191 

VERDICT, 

note  of,  to  be  taken  by  officer  at  trial  and  certificate  forwarded  to  Crown 

Office,  120 
mode  of  entering  judgment  on,  in  criminal  proceedings,  126 
when  judgment  on,  may  be  entered,  126 

form  of  certificate,  545 
special  verdict,  116,  121,  122 
subject  to  a  case,  121 

on  mandamus,  247 

on  quo  warranto,  195 

VESTRY, 

mandamus  to  levy  rates,  209 

certiorari  does  not  lie  for  resolution  of,  to  appoint  paid  constables,  83 

S.M.  3  B 
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VIEW  BY  JURY. 

affidavit  as  to  distance,  116 
application  for,  how  made,  116 
costs  of,  116,  683 
by  fresh  jury,  116 


WARRANT 

to  answer  indictment  or  information,  87,  92,  95,  96 

Forms,  521 
to  hold  defendant  to  bail,  96 

Forms,  521 
certificates  for,  87,  96 

Forms,  520 
of  committal,  522 
after  conviction,  125 
Forms, 

to  apprehend  defendant  sentenced  at  trial  when  not  present,  547 
to  hold  defendant  to  bail  to  appear  for  sentence,  547 
certificate  for  application  for,  558 
of  arrest  when  recognizances  estreated,  548 

on  conviction  by  default  to  hold  defendant  to  bail,  549 
for  disobedience  to  habeas  corpus,  324 

copy  of,  to  be  verified  by  affidavit  on  moving  for  certiorari  or  habeas 
corpus,  51,  319 
form  of  affidavit  and  gaoler's  certificate,  569 
of  tales,  115 

form  of,  545 

on  inquisition  of  escheat,  625 

WARWICKSHIRE, 

divisions  of,  for  holding  assizes,  111 

WITNESS, 

order  instead  of  habeas  for  attendance  of  prisoner,  336 

form  of  order,  574 
habeas  corpus  for  ditto,  333 
mode  of  application,  335 

form  of  hab.  ad  test.,  573 

form  of  affidavit  for  habeas  corpus  or  order,  573 
subpoena  for  attendance,  405 

expenses  of,  407 

forms  of  subpoena,  562 — 568,  629 

WRITS.     See  Vaeious  Titles  of  Weits,  also  Fobms. 
C.  O.  R.  209— 215.. 303,  304 
issuing,  general  rules  as  to,  303 
to  be  on  parchment,  or  prescribed  paper,  303 
filing,  304 

record  of,  to  be  kept,  303 
indorsement,  303 
teste  and  return,  303 

to  compel  appearance,  304 
compelling  return  to,  304 

notice  instead  of  order  to  return  or  bring  in  body,  477 
meaning  of  writ  of  execution,  472.     See  Execution. 


YORKSHIRE, 

divisions  of,  for  holding  assizes,  111 
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Cobbett.      1907    ...         ...         ...     11 

Foote.     1904        15 

Interrogatories — 

Peile.      1883         25 

Intoxicating  Liquors — 
See  Magisterial  Law. 

Joint  Stock  Companies — 
See  Companies. 

Judgments  and  Orders — 

Pemberton.     1887  25 

Judicature  Acts — 

Cunningham      and       Mattinson. 

18S4 f3 

Indermaur.     1S75  ■••         •••     20 

Jurisprudence — 

Salmond.     1907  ...         27 

Justinian's  Institutes — 

Campbell.      1892 10 

Harris.      1899      19 

Landlord  and  Tenant — 

Foa.      1907  15 

Lands     Clauses     Consolidation 
Act- 
Lloyd.      1S95        22 

Latin  Maxims.     1894         13 

Leading  Cases — 

Common  Law.      1903     ...         ...     20 

Constitutional  Law.  1901  ...  31 
Equity  and  Conveyancing.  1 903  20 
International  Law.     1906  ...     11 

Leading  Statutes- 
Thomas.     1878 30 

Leases — 

Copinger.     1875  ...         ...         ...     13 

Legacy  and  Succession- 
Hanson.     1904    ...        ...         ...     17 

Legitimacy  and  Marriage — 

See  Private  International  Law. 
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25 

32 

17 


Licensing — 

Whiteley.     1905 

See  Magisterial  Law. 
Life  Assurance  — 

Buckley,     1902    ... 

Porter.      1904 

Limitation  of  Actions — 
Banning.      1906  ... 

Local   Legislatures- 
Chaster.     1906     ... 

Lunacy — 

Renton.      1897 

Williams.      1880 

Magisterial   Law — 

Greenwood  and  .Martin.      1890.. 

Maine  (Sir  H.),  Works  of— 

Evans'  Theories  and   Criticisms. 

1896 15 

Maintenance  and  Desertion — 

Martin.      1896      ...  ...  ...     2; 

Marriage  and   Legitimacy — 

Foote.     1904        15 

Married  Women's  Property  Acts — 
Brown's  Edition  of  Griffith.    1891      17 

Master  and  Servant— 

Eversley.      1906  ...         ...         ...     15 

Mercantile  Law- 
Campbell.     1891 ...     10 

Duncan.     1886-7  ■••  ■••     x4 

Hurst.     1906        19 

Slater.      1899       28 

See  Shipmasters. 

Mines — 

Harris.      1877       18 

Money  Lenders — 

Bellot.     1906       7 

Mortmain — 

Bourchier-Chilcott,  1905  ...      II 

Nationality — 

See    Private    International 
Law. 

Negligence — 

Beven.      1895       ...       7 

Campbell.      1879  ..  ...  ...      10 

Negotiable  Instruments — 

Willis.      1901        ...  ...  ...     32 

Newspaper  Libel — 

Elliott.      1884      '       ...     15 

Oaths- 
Ford.     1903         ...         ...         ...      16 

Obligations- 
Brown's  Savigny.     1872  ...     27 
Parent  and  Child — 

Eversley.      1906  ...         ...         ...     15 

Parliament — 

Taswell-Langmead.      1 905         ...     30 
Thomas.      1901    ...  ...  ...     31 

Partition- 
Walker.     1882 31 
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32 
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19 
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22 

9 
13 
23 
28 
24 
29 


Passengers — 

See  Magisterial  Law. 
,,    Railway  Law. 

Passengers  at  Sea- 
Kay.     1895  

Patents — 

Frost.     1906 

Pawnbrokers — 

See  Magisterial  Law. 

Petitions  in  Chancery  and 
Lunacy — 
Williams.     1880 

Pilots- 
Kay.      1895 

Police  Guide- 
Greenwood  and  Martin.      1890. 

Pollution  of  Rivers — 

Higgins.      1877 

Practice  Books — 
Bankruptcy.      1904 
Companies  Law.     1902... 
Compensation.     1895     ••• 
Compulsory  Purchase.     1876    . 
Conveyancing.     1883 
Damages.      1903  ... 
Ecclesiastical  Law.     1902 
Election  Petition.      1902 
Equity.      1905 
Injunctions.     1877 

Magisterial.      1890  17 

Pleading,  Precedents  of.     1884...     13 
Railways  and  Commission.     1875       9 
Rating.      18S6      ...  ...  ...       9 

Supreme    Court    of    Judicature. 

1905 20 

Precedents  of  Pleading — 

Cunningham  and  Mattinson.  1884  13 
Mattinson  and  Macaskie.      1884        13 

Primogeniture — 

Lloyd.     1877        ...  ...  ...     22 

Principal  and  Agent — 

Porter.      1906       ...         ...         ...     25 

Principal  and  Surety — 

Rowlatt.      1899 26 

Principles — 

Brice  (Corporations).  1893  ...  8 
Browne  (Rating).  1886  ...  9 
Deane  (Conveyancing).  1883  ...  14 
Harris  (Criminal  Law).  1904 ...  18 
Houston  (Mercantile).  1866  ...  19 
Indermaur  (Common  Law).  1904  20 
Joyce  (Injunctions).  1877  ...  21 
Ringwood  (Bankruptcy).  1905  26 
Snell  (Equity).      1905      29 

Private  International   Law — 

Foote.     1904        15 

Probate — 

Hanson.     1904    ...         ...         ...     17 

Harrison.     1891 19 


STEVENS    &>    HAYNES,    BELL     YARD,     TEMPLE    BAR. 


INDEX    OF    SUBJECTS— con  Untied. 


Public  Trustee  Act,  1906— 

Morgan,  1907 
Public  Worship — 

Brice.      1875 
Quarter  Sessions — 

Smith  (F.  J.).      1S82       

Queen's  Bench  Division,  Practice 
of— 

Indermaur.     1901 
Questions  for  Students — 

Aldred.     1892      

Bar  Examination  Journal.     1894 

Indermaur.      1887 

Waite.      1889        

Railways- 
Browne.     1875    ... 

Godefroi  and  Shortt.     1869 
Rating- 
Browne.     1886 

Real  Property — 

Deane.      1883 

Edwards.     1904  ...         

Tarring.      1882     ... 
Records — 

Inner  Temple.      1896-8... 
Recovery — 

Attenborough  (Stolen  Goods)    ... 
Registration — 

Elliott  (Newspaper).     1884 

Seager  (Parliamentary).      188 1  ... 
Reports — 

Bellewe.      1869 

Brooke.     1873 

Choyce  Cases.     1870 

Cooke.     1872       

Cunningham.      1871 

Election  Petitions.     1902 

Finlason.     1870 

Gibbs,  Seymour  Will  Case.    1877 

Kelyng,  John.     1873      

Kelynge,  William       1873 

Shower    (Cases    in    Parliament). 
1876 

South  African 
Roman   Dutch   Law — 

Van  Leeuwen.      1887      ... 

Berwick.      1902    ... 
Roman   Law — 

Brown's    Analysis    of     Savigny. 
1872 

Campbell.      1892 

Harris.     1899       

Salkowski.      1886  

Whitfield.     1886 

Salvage- 
Jones.     1870        

Kay.      1S95  

Savings  Banks- 
Forbes.     1884 


-^4 


2S 


6 
6 

21 
31 

9 

17 


13 

15 
30 

21 

6 

14 

27 

7 

9 

1 1 

12 

13 
24 

15 
16 
22 
22 

28 
29 

3i 

7 


27 
10 
18 

27 
27 

21 

21 

16 


12 

6 

13 
23 
30 


19 

21 

18 
22 


l'AGE 

Scintillae  Juris — 

Darling  (C.  J.).      1903 14 

Sea  Shore — 

Hall.     1888  23 

Moore.      1888       23 

Shipmasters  and  Seamen — 

Kay.      1895  21 

Societies — 

See  Corporations. 
Stage  Carriages— 

See  Magisterial  Law. 
Stamp  Duties— 

Copinger.      1878... 
Statute  of  Limitations — 

Banning.     1892   ... 
Statutes — 

Craies.      1907       

Marcy.     1893       

Thomas.     1878 

Stolen  Goods— 

Attenboiough 
Stoppage  in  Transitu — 

Houston.     1866 

Kay.     1S95  

Succession  Duties — 

Hanson.     1904    ... 
Succession  Laws — 

Lloyd.      1877        

Supreme   Court   of  Judicature, 
Practice  of — 

Indermaur.      1905  ..  •••      20 

Telegraphs — 

See  Magisterial  Law. 
Title  Deeds— 

Copinger.     1S75 x3 

Torts- 
Ring  wood.      1906  26 

Tramways  and  Light  Railways — 

Brice.     1902         ...         ...         ...       8 

Treason — 

Kelyng.      1873 22 

Taswell-Langmead.     1905         ...     30 
Trials— 

Bartlett,  A.  (Murder).      1886    ...     31 

Queen  v.  Gumey.      1 870  ...      15 

Trustees — 

Easton.      1900     ...     14 

Ultra  Vires— 

Brice.     1893         ...         8 

Voluntary  Conveyances — 

May.      1887  23 

Water  Courses — 

Higgins.     1877 19 

Wills,  Construction  of — 

Gibbs,     Report    of     Wallace    v. 

Attorney-Ceneral.      1877    ...      17 
Working   Classes,  Housing  of— 

Lloyd.     1S95       22 
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Aldred's  Contract  Law. 

Questions  on  the  Law  of  Contracts.  With  Notes  to  the  Answers.  Founded  on 
"Anson,"'  "  Chitty,"  and  "Pollock."  by  Philip  Foster  Ai.dked,  D.C.L., 
Hertford  College  and  Gray's  Inn.      In  crown  8vo,  price  35.      1882. 

Argles'  Foreign  Mercantile  Laws  and 
Codes  in  Force  in  the  Principal  States  of 
Europe  and  America. 

By  Charles  Lyon-Caen,  Professeur  agrege  a  la  Faculte  de  Droit  de  Paris  ; 
Professeur  a  l'Ecole  libre  des  Sciences  politiques.  Translated  by  Nafoleon 
Argles,  Solicitor,  Paris.      In  8vo,  price  2s.,  sewed.      1877. 

Attenborough's  Recovery  of  Stolen  Goods. 

By  C.  L.  Attenhorough,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price 
75.  6d.,  cloth.      1906. 

Baldwin's  Law  of  Bankruptcy  and  Bills 
of  Sale. 

With  an  Appendix  containing  The  Bankruptcy  Acts,  1883 — 1890  ;  General  Rules, 
Forms,  Scale  of  Costs  and  Fees;  Rules  under  s.  122  of  1888;  Deeds  of  Arrange- 
ment Acts,  1887 — 1890;  Rules  and  Forms;  Board  of  Trade  and  Court  Orders; 
Debtors  Acts,  1869,  1878;  Rules  and  Forms;  Bills  of  Sale  Acts,  1878— 1891, 
etc.,  etc.  By  Edward  T.  Baldwin,  M.A.,  of  the  Inner  Temple,  Barrister-at- 
Law.     Ninth  Edition,  in  8vo,  price  27.5.  6d.,  cloth.      1904. 

.  .  .  .  "  The  minute  care  with  which  this  work  is  always  revised  has  long  since  gained  the 
confidence  of  practitioners,  and  the  present  edition  is  fully  up  to  the  standard  of  its  predecessors 
in  this  respect.     The  index  has  also  been  enlarged." — Lmu  Times. 

Banning's  Limitations  of  Actions. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American 
Cases,  and  to  the  French  Code,  and  a  Copious  Index.  Third  Edition.  By 
Archibald  Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.,  Oxon.,  of  the  Middle 
Temple,  Barrister-at-Law.     Royal  8vo,  price  i6.r. ,  cloth.     1906. 

"  The  work  is  decidedly  valuable." — Law  Times. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his 
book  a  cunning  treatise  on  the  case-law  thereon.  The  cases  have  evidently  been  investigated  with 
care  and  digested  with  clearness  and  intellectuality." — Law  Journal. 

Bar  Examination  Journal,  Vols.  IV.,  V., 
VI.,  VII.,  VIII.,   IX.,  and  X. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1892,  with  List  of  Successful  Candidates  at  each  examination,  Notes  on 
the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of  importance  to 
Students,  and  other  information.  By  A.  D.  TYSSEN  and  VV.  D.  EDWARDS, 
Barristers-at-Law.     In  8vo,  price  i8j.  each,  cloth. 

Bar  Examination  Annual  for   1894. 

(In  Continuation  of  the  Bar  Examination  Journal.)  By  W.  D.  Edwards,  LL.B., 
of  Lincoln's  Inn.  Barrister-at-Law.     Price  $s. 
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Baty's  International  Law  in  South  Africa. 

Including  the  following  subjects  : — Contraband  for  Neutral  Ports,  Suzerainty, 
Passage  of  Troops  over  Neutral  Territory,  Conduct  of  Warfare,  Annexation, 
Limited  Companies  in  the  War,  with  a  Comparative  Summary  of  the  Transvaal 
Conventions  of  1SS1  and  1884.  By  Th.  Baty,  B.C.L.,  Barrister-at-Law.  In 
Demy  8vo.     $s.  net.      1900. 

"  Six  brief  essays  on  aspects  of  International  Law  are  here  presented  touching  the  points  arising 
for  settlement  in  South  Africa.  .  .  .  The  collocation  of  interesting  fragments  and  curious  informa- 
tion is  apparent,  but  principles  are  also  enunciated,  and  the  little  work  will  be  of  considerable  value 
at  the  present  epoch.  .  .  .  Persons  whose  ideas  of  legitimate  warfare  have  been  shocked  and 
confused  by  the  extraordinary  language  of  some  newspaper  correspondents  and  the  irrational 
attitude  of  part  of  the  Press,  will  find  in  this  book  food  for  thought  and  reflection  ;  it  o.ight  to  be 
widely  read." — Law  Times. 

"The  author  is  to  be  congratulated  on  having  produced  a  most  interesting  and  readable  book  -on 
an  important  subject.  No  Member  of  Parliament  should  be  allowed  to  speak  on  the  war  unless  he 
has  read  Mr.  Baty's  book." — Law  Notes. 

"Mr.  Baty's  treatment  is  full,  clear,  and  fresh,  and  well  worthy  of  the  attention  of  students  of 
International  Law.  The  concluding  chapters  on  '  Annexation '  and  '  Limited  Companies  in  the 
War'  are  particularly  good  as  well  as  logical.  Mr.  Baty  gives  an  interesting  and  useful  comparative 
summary  of  the  Transvaal  Conventions  of  18S1  and  1884." — Law  Journal. 

Bellewe.       Les    Ans    du    Roy  Richard  le 
Second. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke.  Per 
Richard  Bellewe,  de  Lincolns  Inne.  1585.  Reprinted  from  the  Original 
Edition.     In  8vo,  price  3/.  $s.,  bound  in  calf  antique.      1869. 

"  No  public  library  in  the  world,  where  English  law  finds  a  place,  should  be  without  a  copy  of 
this  edition  of  Bellewe." — Canad  aLaw  Journal. 

Bellot.      Legal   Principles  and   Practice  of 
Bargains  with  Money  =  Lenders. 

Including  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  Bargains. 
Statutes,  and  Forms  for  the  use  of  Practitioners.  Second  Edition,  enlarged. 
By  Hugh  H.  L.  Bellot,  M.A.,  B.C.L.,  Barrister-at-Law.  Royal  8vo.  587  pp. 
Price  215.     1906. 

Berwick's    Voet's    Commentary    on     the 
Pandects. 

New  and  Revised  Edition  of  an  English  Translation.  Comprising  all  the  titles  on 
Purchase  and  Sale — Letting  and  Hiring — -Mortgages — Evictions — Warranty — and 
Allied  Subjects ;  being  Lib.  XVIII.,  XIX.,  XX.,  XXL,  and  Tit.  VII.  of 
Lib.  XIII.  By  T.  Berwick,  of  Lincoln's  Inn,  Barrister-at-Law,  Retired  Judge 
of  the  District  Court  of  Colombo.     In  Svo,  price  245.  6d.  net,  or  rupees  18.50.     1902. 

Beven's  Negligence  in   Law. 

Being  the  Second  Edition  of  "  Principles  of  the  Law  of  Negligence,"  re-arranged 
and  re-written.  By  Thomas  Beven,  of  the  Inner  Temple,  Barrister-at-Law ; 
author  of  "  The  Law  of  Employers'  Liability  for  the  negligence  of  servants  causing 
injury  to  fellow  servants."  Second  Edition,  in  two  volumes,  royal  8vo,  price  "jos. , 
cloth.      1895. 

"...  The  above  account  is  but  a  sketch  of  Mr.  Beven's  great  work.  It  is  impossible  within  the 
present  limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning 
and  patience  witn  which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  but 
the  treatment  here  accorded  to  it  throws  into  prominence  a  host  of  questions  ol  the  utmost 
importance,  both  practically  and  theoretically.  By  his  contribution  to  the  tine  understanding  of 
these  Mr.  Beven  has  placed  the  profession  under  a  lasting  obligation,  an  obligation  which  no  reader 
of  his  work  will  fail  to  realize." — Solicitors'  Journal. 
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Bibliotheca    Legum.     Catalogue    of    Law 

Books. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ; 
with  a  Supplement  to  December,  iooi.  By  IIf.nry  < ,.  Stevens  and  Robert  W. 
HAYNES,  Law  Publishers.      In  i2mo  (nearly  500  pages),  price  2s.,  cloth  net. 

Blyth's   Analysis  of   Snelfs   Principles  of 
Equity. 

Founded  on  the  Fourteenth  Edition.  With  Notes  thereon.  By  E.  E.  BLYTH, 
LL.D.,  Solicitor.      Eighth  Edition,  in  8vo,  price  6s.,  cloth.     190=;. 

"  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  of  Snell." — Law  Times. 
"  This  is  an  admirable  analysis  of  a  good  treatise  ;  read  with  Snell,  this  little  book  will  be  found 
very  profitable  to  the  student." — Law  Journal. 

Brice's  Law  Relating  to  Public  Worship. 

With  Special  Reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  Thereof.  And  containing  in  extenso,  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874;  The  Church  Discipline 
Act;  the  various  Acts  of  Uniformity;  the  Liturgies  of  1549,  1552,  and  1559, 
compared  with  the  Present  Rubric  ;  the  Canons  ;  the  Articles  ;  and  the  Injunctions, 
Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By  Seward 
Brice,  LL.D..  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  8vo,  price 
285.,  cloth.      1875. 

Brice's  Ultra  Vires : 

Being  an  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock  Companies.  By 
Seward  Brice,  M.A.,  LL.D.,  London,  of  the  Inner  Temple,  one  of  His  Majesty's 
Counsel.  Third  Edition.  Revised  Throughout  and  Enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.      Royal  8vo,  price  38J.,  cloth.      1893. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treats  of  more  fully,  and  at  the 
same  time  more  scientifically,  than  any  work  with  which  we  are  acquainted),  not  the  law  of 
principal  and  agent;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title." — 
Law  Journal. 

Brice's   Tramways  and   Light  Railways : 

Containing  The  Tramways  Act,  1870,  and  the  Board  of  Trade  Rules  and  Regu« 
lations  Relating  to  Tramways,  with  Notes ;  and  the  Light  Railways  Act,  1896, 
and  the  Board  of  Trade  Rules  and  Regulations  relating  to  Light  Railways,  with 
Notes,  and  a  Full  Collection  of  Precedents.  By  Seward  Brice,  M.A.,  LL.D., 
London,  one  of  His  Majesty's  Counsel,  Author  of  "A  Treatise  on  the  Doctrine  of 
Ultra  Vires,"  Sec. ,  and  B.  J.  Leverson,  of  the  Inner  Temple,  Barrister-at-Law. 
Second  Edition,  in  royal  8vo,  price  iSs.  net,  cloth.     1902. 

"  The  Second  Edition  of  Brice,on  Tramways  and  Light  Railways  has  been  revised  and  brought  up 
io  date  by  Mr.  B.  J.  Leverson,  and  from  a  careful  perusal  of  the  contents  it  is  evident  that  the  work 
has  been  ably  done.  The  main  part  of  the  volume,  dealing  in  text-book  form  with  the  Law  of 
Tramways  and  Light  Railways,  contains  in  200  pages  a  clear  and  accurate  exposition  of  nearly 
every  point  of  practical  interest.  The  value  of  the  book  is  increased  by  furnishing  the  statutes 
which  form  the  second  part  of  the  volume  with  cross  references  to  the  earlier  pages  of  the  work.  A 
full  list  of  clauses,  orders,  and  several  useful  forms,  complete  an  indispensable  book." — Law  Times. 

Briggs'   Law  of   International   Copyright. 

With  Special  Sections  on  the  Colonies  and  the  United  States  of  America.  By 
William  Briggs,  LL.D.,  D.C.L.,  M.A.,  B.Sc,  F.C.S.,  F.R.A.S.  In  8vo, 
price  i6j.      1906. 
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Brooke's  (Sir  Robert)  New  Cases  in  the 
time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary. 

Collected  out  of  Brooke's  Abridgement,  and  arranged  under  years,  with  a  table, 
together  with  March's  (John)  Translation  0/ Brooke's  New  Cases  in  the  time  of 
Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of  Brooke's  Abridg- 
ment, and  reduced  alphabetically  under  their  proper  heads  and  titles,  with  a  table 
of  the  principal  matters.  In  one  handsome  volume,  8vo.  Price  4/.  4-r.,  calf 
antique.      1873. 

"  Both  the  original  and  the  translation  having  long  been  very  scarce,  and  the  mispaging  and  other 
errors  in  March's  translation  making  a  new  and  corrected  edition  peculiarly  desirable,  Messrs. 
Stevens  and  Haynes  have  reprinted  the  two  books  in  one  volume,  uniform  with  the  preceding 
volumes  of  the  series  of  Early  Reports." — Canada  Law  "Journal. 

Browne's  Practice  Before  the  Railway 
Commissioners  under  the  Regulation  of 
Railway  Acts,   1873  and  1874 : 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and 
Table  of  Fees  :  together  with  the  Law  of  Undue  Preference,  theLaw  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 
By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  one  volume,  8vo, 
price  185.,  cloth.     1875. 

Browne  on  the  Compulsory  Purchase 
of  the  Undertakings  of  Companies  by 
Corporations. 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  8vo, 
price  7-r.  6d.,  cloth.     1876. 


Browne  and  McNaughton's  Law  of  Rating 
of  Hereditaments  in  the  Occupation  of 
Companies. 

By  j.  H  Balfour  Browne,  of  the  Middle  Temple,  K.C,  and  D.  N. 
McNaughton,  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition,  in  8vo, 
price  25s.,  clolh.     1886. 


Buckley  on  the  Companies  Acts. 

The  Law  and  Practice  under  the  Companies  Acts,  1862  to  1900  ;  and  The  Life 
Assurance  Companies  Acts,  1870  to  1872  ;  including  The  Companies  (Memorandum 
of  Association)  Act,  The  Companies  (Winding-up)  Act,  and  the  Directors'  Liability 
Act.  A  Treatise  on  the  Law  of  Joint  Stock  Companies,  containing  the  Statutes, 
with  the  Rules,  Orders,  and  F>  rms,  to  Regulate  Proceedings.  Eighth  Edition. 
By  A.  C.  Clauson,  Esq.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  royal 
8vo,  price  365.,  cloth.      1902. 
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Cairns,  Lord,  Decisions  in  the  Albert 
Arbitration. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Parts  I., 
II.,  and  III.,  price  25^.,  sewed.      1S72. 

Campbell's  Compendium  of  Roman  Law, 

Founded  on  the  Institutes  of  Justinian  ;  together  with  Examination  Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford;  M.A.,  LL.D.,  Trinity  College,  Cambridge;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law."  In  One  Vol.,  8vo, 
price  \2s.,  cloth.      1892. 

Campbell's  Sale  of  Goods  and  Com= 
mercial  Agency. 

Second  Edition.  By  Robert  Campbell,  M.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law;  Advocate  of  the  Scotch  Bar,  author  of  the  "Law  of  Negligence,"  etc. 
Second  Edition,  in  one  volume,  royal  8vo,  price  32^.,  cloth.      1891 

'  An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The 
excellent  index  deserves  a  special  word  of  commendation." — Law  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition — that  the  book  is  a  con- 
tribution of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and 
fully.  ' — Law  'Journal. 

Campbell's  Law  of  Negligence. 

Second  Edition.  By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Advocate  of  the  Scotch  Bar.     In  8vo,  price  12.?.,  cloth.      1879. 

Catalogue,  A,  of  the  Reports  in  the 
Various  Courts  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

Arranged  in  Chronological  Order.  By  Stevens  &  Haynes,  Law  Publishers.  In 
small  4to,  price  2s.  net,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians. 

Chaster's  Powers,  Duties,  and  Liabilities 
of  Executive  Officers,  as  between  these 
Officers  and  the  Public. 

By  A.  W.  Chaster,  of  the  Middle  Temple,  Barrister-at-Law.  Fifth  Edition.  In 
8vo,    price   15*.      1899. 

"There  is  undoubtedly  room  for  a  legal  treatise  on  the  status  of  executive  officers,  and  Mr. 
Chaster  has  provided  much  valuable  material  on  the  subject." — Law  Journal. 


Chaster's  Local   Legislatures. 


A  Scheme  for  full  Legislative  Devolution  for  the  United  Kingdom  on  Constitutional 
lines,  being  a  Supplement  to  "Executive  Officers."  By  A.  W.  Chaster,  of  the 
Middle  Temple,  Barrister-at-Law.     In  8vo,  price  is.  net.     1906. 
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Chilcott's,   Bourchier=,   Administration   of 
Charities. 

Under  the  Charitable  Trusts  Acts,  1853-1894,  Local  Government  Act,  1894,  and 
London  Government  Act,  1899.  By  Thomas  BOURCHIER-CHILCOTT,  of  the 
Middle  Temple,  Barrister-at-Law.     Second  Edition,  in  8vo,  price  21s.,  cloth.    1902. 

"  The  learned  author  has  thoroughly  revised  the  whole  work,  and  has  brought  it  well  up  to  date. 
There  is  an  excellent  index,  a  matter  of  great  importance  in  a  work  of  this  kind,  where  the  sub- 
ject is  dealt  with  in  the  way  of  annotated  statutes." — Law  Times. 

"  The  work  is  a  useful  guide  in  matters  relating  to  charitable  trusts." — Solicitors'  Journal. 

"...  All  concerned  in  the  Administration  of  Charities  will  find  in  Mr.  Bourchier-Chilcott's  work 
a  clear  and  trustworthy  statement  of  their  powers  and  duties." — Law  Journal. 

Chilcott's,  Bourchier=,  Law  of  Mortmain. 

By  Thomas  Bourchier-Chilcott,  Barrister-at-Law,  Author  of  "Administration 
of  Charities."     In  demy  8vo,  price  \2s.  6d. 

"As  supplementary  to  the  subject  of  the  administration  of  charities,  which  has  been  already 
dealt  with  by  the  author,  this  work  is  now  published.  Both  Mortmain  and  Charitable  Uses  Acts 
of  188S  and  1891  are  exhaustively  annotated,  while  an  excellent  index,  an  item  of  no  small 
importance,  will  render  reference  an  easy  matter.  It  is  undoubtedly  a  book  that  should  prove 
distinctly  useful  to  practitioners." — Law  Times. 

Choyce's   Practice  of  the    High   Court   of 
Chancery. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.  And  the  Reports 
of  many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed,  In  8vo, 
price  2.1.  2s.,  calf  antique.      1S70. 

"  This  volume,  in  paper,  type  and  binding  (like  '  Bellewe's  Cases ')  is  a  fac-simile  of  the  antique 
edition.     All  who  buy  the  one  should  buy  the  other." — Canada  Law  Journal. 

Clarke's  Law  of  Extradition 

And  the  Practice  thereunder  in  Great  Britain,  Canada,  the  United  States,  r.nd 
France;  with  the  Conventions  upon  the  subject  existing  between  Englandand 
Foreign  Nations,  and  the  Cases  decided  thereon.  By  Sir  Edward  Clarke,  Knt., 
K.C.,  Her  Majesty's  Solicitor-General,  1 886-1 892  ;  formerly  Tancred  Student  of 
Lincoln's  Inn.  Fourth  Edition.  Prepared  by  the  Author,  and  E.  Pepcival 
Clarke,  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.     In  8vo,  price  25.?.,  cloth.     1903. 

"Sir  Edward  Clarke  has  prepared  a  fourth  edition  of  his  admirable  treatise  on  the  Law  of 
Extradition  with  the  assistance  of  his  son,  Mr.  E.  Percival  Clarke,  of  Lincoln's  Inn,  who  is,  in  fact, 
mainly  responsible  for  it.  .  .  .  The  book  worthily  maintains  its  reputation  as  the  standard  authority 
on  the  subject." — Law  Times. 

"A  new  edition  of  this  standard  work  is  welcomed,  and  the  joint  effort  of  the  authoi  and  his  son 
fully  sustain  its  established  reputation  as  the  most  authoritative  and  complete  work  on  its  subject." 
— Law  Journal. 

Cobbett's  Leading  Cases  and  Opinions  on 
International  Law. 

Collected  and  Digested  from  English  and  Foreign  Reports,  Official  Documents, 
Parliamentary  Papers,  and  other  Sources.  With  Notes  and  Excursus,  containing 
the  Views  of  the  Text- Writers  on  the  Topics  referred  to,  together  with  Supple- 
mentary Cases,  Treaties,  and  Statutes;  and  Embodying  an  Account  of  some  of  the 
more  important  International  Transactions  and  Controversies.  Py  Pitt  Cobbett, 
M.A.,  D.C.L.,  of  Gray's  Inn,  Barrister-at-Law,  Professor  of  Law,  University  of 
Sydney,  N.S.W.     Third  Edition  in  preparation,  in  8vo,  price        ,  cloth.      1907. 

"The  book  is  well  arranged,  the  materials  well  selected,  and  the  comments  to  the  point.  Much 
will  be  found  in  small  space  in  this  book." — Law  Journal. 

"The  notes  are  concisely  written  and  trustworthy.  .  .  .  The  reader  will  learn  from  therr  a 
great  deal  on  the  subject,  and  the  book  as  a  whole  seems  a  convenient  introduction  to  fuller 
and  more  systematic  works." — Oxford  Magazine. 
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Cooke's  (Sir  G.)  Common  Pleas  Reports 
in  the  Reigns  of  Queen  Anne  and  Kings 
George  I.  and  II. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
Townsend  Bucknill,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price 
3/.  3s.,  calf  antique.     1872. 

"  Law  books  never  can  die  or  remain  long  dead  so  long  as  Stevens  and  Haynes  are  willing  to 
continue  them  or  revive  them  when  dead.  It  is  certainly  surprising  to  see  with  what  facial 
accuracy  an  old  volume  of  Reports  may  be  produced  by  these  modern  publishers,  whose  good  taste 
is  only  equalled  by  their  enterprise." — Canada  Laiv  Journal 

Cooke  and  Harwood's  Charitable  Trusts 
Acts,   1853,   1855,   i860. 

The  Charity  Commissioners'  Jurisdiction  Act,  1862  ;  the  Roman  Catholic  Charities 
Acts ;  together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities, 
including  the  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms 
of  Declarations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and 
a  very  copious  Index.  Second  Edition.  By  Hugh  Cooke  and  R.  G.  Harwood, 
of  the  Charity  Commission.     In  8vo,  price  16s.,  cloth.      1867. 


Copinger's  Law  of  Copyright 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Designs  ;  together  with  International  and 
Foreign  Copyright,  with  the  Statutes  relating  thereto,  and  References  to  the 
English  and  American  Decisions.  By  Walter  Arthur  Copinger,  of  the 
Middle  Temple,  Barrister-at-Law.  Fourth  Edition.  By  J.  M.  Easton,  of  the 
Inner  Temple,  Barrister-at-Law.     In  Royal  8vo,  price  365.,  cloth.     1904. 

"Mr.  Copinger's  book  is  very  comprehensive,  dealing  with  every  branch  of  his  subject,  and 
even  extending  to  copyright  in  foreign  countries.  So  far  as  we  have  examined,  we  have  found  all  the 
recent  authorities  noted  up  with  scrupulous  care,  and  there  is  an  unusually  good  index.  These 
are  merits  which  will,  doubtless,  lead  to  the  placing  of  this  edition  on  the  shelves  of  the  members 
of  the  proression  whose  business  is  concerned  with  copyright  ;  and  deservedly,  for  the  book  is  one 
of  considerable  value." — Solicitors'  Journal. 


Copinger's  Tables  of  Stamp  Duties  from 
1815  to  1878. 

By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law  ;  Author  of  "  The-  Law  of  Copyright  in  Works  of  Literature  and  Art,"  "  Index 
to  Precedents  in  Conveyancing,"  "  Title  Deeds,"  &c.  In  8vo,  price  2s.  6d.,  cloth. 
1878. 

Copinger's    Abolition  of    Capital  Punish  = 
ment. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of 
Law  as  applicable  of  Criminals  of  the  Highest  Degree  of  Guilt.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law.  In  8vo, 
price  is.  net,  sewed.     1876. 
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Copinger's  Title  Deeds : 


Their  Custody,  Inspection,  and  Production,  at  Law,  in  Equity,  and  in  Matters  of 
Conveyancing.  Including  Covenants  for  the  Production  of  Deeds  and  Attested 
Copies;  with  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act  1874,  &c. 
&c.  &c.  By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at- 
Law  ;  Author  of  "The  Law  of  Copyright"  and  "Index  to  Precedents  in  Con- 
veyancing."    In  one  volume,  8vo,  price  14^.,  cloth.     1875. 


Cotterell's  Latin  Maxims  and   Phrases. 

Literally  Translated.  Intended  for  the  use  of  Students  for  all  Legal  Examinations. 
Second  Edition.     By  J.  N.  Cotterell,  Solicitor.     In  8vo,  price  45.,  cloth.     1894. 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin 
maxim  in  their  reading." — Law  "Journal. 

Craies'  Statute  Law. 

Founded  on  and  being  the  Fourth  Edition  of  Hardcastle  on 
Statutory  Law.  With  Appendices  containing  Words  and  Expressions  used  in 
Statutes  which  have  been  judicially  or  statutably  construed,  and  the  Popular  and 
Short  Titles  of  certain  Statutes,  and  the  Interpretation  Act,  1899.  By  William 
Feilden  Craies,  M.A. ,  of  the  Inner  Temple  and  Western  Circuit,  Banister  at-Law. 

In  One   Volume.     Royal  8vo.     Price  28s.,  cloth. 

".  .  .  .  Perhaps  a  book  of  this  kind  was  never  needed  so  much  as  at  the  present  time,  when  the 
Legislature  has  seen  fit  to  pass  enactments  that,  to  say  the  least,  are  ill  drawn,  and  are  further 
complicated  by  legislation  by  reference.  Both  the  profession  and  students  will  find  this  work  of  great 
assistance  as  a  guide  in  that  difficult  branch  of  our  law,  namely  the  construction  of  Statutes." — 
Law  Times. 

"  This  new  edition  of  Hardcastle  bears  signs  of  the  painstaking  research  and  careful  arrangement 
which  we  expect  and  get  from  Mr.  Craies." — Law  Journal. 

"  This  is  a  carefully  edited  edition  of  a  work  of  considerable  value.  The  editor  having  prepared 
the  second  edition  is  familiar  with  his  subject,  and  we  find  throughout  the  book  the  recent  decisions 
and  dicta  on  the  subject  very  neatly  inserted." — Solicitors'1  Journal. 


Cunningham    and    Mattinson's    Selection 
of  Precedents  of  Pleading 

Under  the  Judicature  Acts  in  the  Common  Law  Divisions.  With  Notes  explanatory 
of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and  an  Introductory 
Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as  illustrated  by  the  various 
Decisions  down  to  the  Present  Time.  By  J.  Cunningham  and  M.  W.  Mattinson. 
Second  Edition.  By  Miles  Walker  Mattinson,  of  Gray's  Inn,  Barrister-at- 
Law,  and  Stuart  Cunningham  Macaskie,  of  Gray's  Inn,  Barrister-at-Law. 
In  8vo,  price  28^.,  cloth.     18S4. 


Cunningham's  Reports. 


Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed 
a  Proposal  for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered 
to  the  Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.  By  Thomas  Townsend  Bucknill,  Barrister-at-Law.  In  8vo,  187^ 
price  3/.  35.,  calf  antique. 
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Darling's  Scintillae  Juris  and  Meditations 
in  the  Tea  Room. 

By  the  lion.  Mr.  Justice  DARLING.  With  Colophon  by  the  late  Sir  Frank 
LoCKWOOD,  Q.C.,  M.P.      Price  5*.  net.      1902. 

"'Scintillae  Juris'  is  that  little  bundle  of  humorous  essays  on  law  and  cognate  matters  which, 
since  the  day  of  its  first  appearance,  some  years  ago,  has  been  the  delight  of  legal  circles.  .  .  . 
It  has  a  quality  of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays 
would  not  be  unworthy  of  the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur, 
might  often  be  assigned  to  that  wonderful  book." — Daily  Alezus. 

Deane's  Principles  of  Conveyancing. 

An  Elementary  Work  for  the  use  of  Students.  By  Henry  C.  Deane,  of  Lincoln's 
Inn,  Barrister-at-Law,  sometime  Lecturer  to  the  Incorporated  Law  Society  of  the 
United  Kingdom.     Second  Edition,  in  one  volume,  8vo,  price  18s.,  cloth.      1S83. 

De  Bruyn's  Opinions  of  Grotius 

As  contained  in  the  Hollandsche  Consultatien  en  Advijsen.  Collated,  translated, 
and  annotated  by  D.  P.  de  Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University 
of  the  Cape  of  Good  Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  and  of  the  High  Court  of  the  South  African  Republic.  With 
Facsimile  Portrait  of  Hugo  de  Groot.  In  1  Vol.,  Svo,  price  40s.,  cloth. 
1894. 


Duncan's  Mercantile  Cases  for  the  Years 

1885  and  1886. 

Being  a  Digest  of  the  Decisions  of  the  English,  Scotch  and  Irish  Courts  on  Matters 
Relating  to  Commerce.  By  James  A.  Duncan,  M.A.,  LL.B.,  Trinity  College, 
Cambridee,  and  of  the  Inner  Temple,  Barrister-at-Lavv.  In  Svo,  price  12s.  bU., 
cloth.     1886—7. 

Easton's  Law  as  to  the  Appointment  of 
New  Trustees. 

With  Appendices  containing  Forms  and  Precedents  and  Material  Sections  of  the 
Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  1891.  By  J.  M.  Easton,  of 
the  Inner  Temple,  Barrister-at-Law.       In  Svo,  price  "Js.  6d.,  cloth.     1900. 

"...  Mr.  Easton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  subject,  and 
saved  all  who  may  in  future  be  wise  enough  to  consult  his  work  the  labour  of  searching  through  many 
other  more  ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  Mr. 
Easton  has  not  only  carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided, 
but  he  has  shown  great  ingenuity  in  imagining  what  difficulties  may  arise,  and  sagacity  in  applying 
principles  to  their  solution.  The  book  is  very  complete,  and  contains  some  useful  precedents,  and 
the  material  sections  of  the  Trustee  Act,  1893,  and  the  Lunacy  Acts,  189c.  and  1891 ."— Law 
Magazine  and  Review. 

"  Into  one  compact  volume  the  author  has  collected  the  whole  of  the  information  on  this  subject 
.  .  and  those  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." 
— Law  Times. 

"This  is  a  useful  book  on  an  important  subject,  the  law  of  which — though  often  supposed  to  be 
simple— is  in  reality  full  ^f  pitfalls.  .  .  .  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of 
his  subject  is  practically  exhaustive.'  — Laiv  Journal 

"Mr.  Easton  has  turned  out  a  treatise  of  extieme  practical  utility,  well  arranged,  exhaustive 
and  reliable."—  Saturday  Review. 
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Edwards'    Compendium    of    the    Law    of 
Property  in  Land. 

For  the  use  of  Students  and  the  Profession.  By  William  Douglas  Edwards, 
LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law.  Just  published,  Fourth  Edition, 
price  20J-.,  cloth.      1904. 

"  This  book  has  rapidly  become  popular,  and  may  now,  we  think,  fairly  claim  to  be  to  the  present 
generation  what  '  Burton's  Compendium'  was  to  our  forefathers." — Law  Journal. 

"...  Now,  however,  'Edwards'  is  once  more  thoroughly  up  to  date,  and  we  hope  that  the 
Fourth  Edition  will  have  as  rapid  a  sale  as  the  two  first  editions.  It  is  unnecessary  for  us  to  write 
at  length  about  the  excellencies  of  the  work.  .  .  ." — Law  Xotes. 

"  Mr.    Edwards'  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangement 

and  conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  successive  editions, 

that  the  merits  of  the  book  are  appreciated." — Solicitors  Journal.  _  _ 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  whicn 
it  treats." — Law  Times. 

"  We  consider  it  one  of  the  best  works  published  on  Real  Property  Law." — Law  Students' 
Journal. 

"  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by 
the  authors  of  legal  text-books  for  students." — Law  Quarterly  Review. 

Elliott's  Newspaper  Libel    and   Registra= 
tion  Act,   1881. 

With  a  Statement  of  the  Law  of  Libel  as  Affecting  Proprietors,  Publishers,  and 
Editors  of  Newspapers.  By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 
In.8vo,  price  as.  6d.,  cloth.     1884. 

Evans'    Theories    and    Criticisms    of    Sir 
Henry  Maine. 

By  Morgan  O.  Evans,  Barrister-at-Law.  Contained  in  his  six  works,  "  Ancient 
Law,"  "Early  Law  and  Customs,"  "Early  History  of  Institutions,"  "Village 
Communities,"  "International  Law,"  and  "Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations.       In  8vo,  price  $s.,  cloth.      1S96. 

Eversley's  Domestic  Relations. 

Including  Husband  and  Wife  :  Parent  and  Child  :  Guardian  and  Ward  :  Infants  : 
and  Master  and  Servant.  By  William  Pinder  Eversley,  B.C.L.,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.    Third  Edition,  in  royal  8vo,  price  36^.,  cloth.     1906. 

"We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  useful  work.  There  is  a  convenience  in 
having  the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each 
is  handled  with  such  fulness  as  to  give  the  reader  all  tne  information  he  could  expect  in  a  separate 
volume.  Mr.  Eversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made  an 
exhaustive  survey  of  all  the  relevant  statutes  and  cases.  .  .  _  Great  care  has  been  taken  to  make 
the  present  edition  complete  and  accurate,  and  a  very  full  index  adds  to  its  utility."- -Solicitors' 
Journal. 

Finlason's  Queen  v.    Gurney  and  others 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With 
Introduction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  Finlason,  Barrister-at-Law.  In  8vo, 
price  iar.  6d.,  cloth.     1870. 

Foa's  Law  of  Landlord  and  Tenant. 

By  Edgar  Fo.X,  of  the  Inner  Temple,  Barrister-at-Law.  Just  published.  Fourth 
Edition,  price  305.,  cloth.      1907. 

Foote's    Private    International    Jurispru= 
dence 

Based  on  the  Decisions  in  the  English  Courts.  By  John  Alderson  Foote,  one 
of  His  Majesty's  Counsel ;  Chancellor's  Legal  Medallist  and  Senior  Whewell 
Scholar  of  International  Law,  Cambridge  University,  1873  ;  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination,  Hilary  Term,  1874. 
Third  Edition,  in  roy.  8vo,  cloth,  2$s.      1904. 

".  .  .  .  This  excellent  work  on  private  international  law  is  now  well  known  throughout  the  Profession, 
and  its  assistance  to  lawyers  who  have  to  deal  with  the  difficult  questions  that  arise  on  the  subject 
is  undoubted.  The  '  continuous  summary'  which  appears  throughout,  and  is  reprinted  in  extenso 
at  the  end  of  the  volume,  is  a  valuable  guide  to  the  reader,  and  will  enable  him  to  get  a  good  grasp 
of  a  subject  which  is  both  difficult  and  complex." — Law  Times. 
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Forbes'  Law  of  Savings  Banks  since  1878. 

With  a  Digest  of  Decisions  made  by  the  Chief  Registrar  and  Assistant  Registrars  of 
Friendly  Societies  from  1878  to  1882,  being  a  Supplement  to  the  Law  relating  to 
Trustee  and  Post  Office  Savings  Banks.  By  U.  A.  Forbes,  of  Lincoln's  Inn, 
Barrister-at-Law.  In  demy  i2mo,  price  6s.,  cloth.  The  complete  work  can  be  had, 
price  xos.  6d.     1S84. 

Forbes'    Statutory   Law    relating   to 
Trustee  Savings  Banks  (1863 — 1891). 

Together  with  the  Treasury  Regulations  (1888 — 1889),  and  the  Scheme  for  the 
Appointment  of  the  Inspection  Committee  of  Trustee  Savings  Banks.  By 
Urquhart  A.  Forbes,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of  "The 
Law  Relating  to  Savings  Banks"  ;  the  "  Law  of  Savings  Banks  since  1878  "  :  and 
ioint  Author  of  "The  Law  Relating  to  Water."     In  demy  i2mo,  price  5-f.      1S92. 


Ford  on  Oaths,  for  use  by  Commissioners 
for  Oaths 

And  all  Persons  Authorised  to  Administer  Oaths  in  the  British  Islands  and  the 
Colonies,  containing  Special  Forms  of  Jurats  and  Oaths — Information  as  to 
Affidavits,  Affirmations  and  Declarations — Directions  for  the  Guidance  of 
Solicitors  Applying  to  be  Appointed  English  Commissioners  :  also  Tables  of  Fees, 
Statutes,  etc.,  and  general  Practical  Information  as  to  the  Powers,  Duties, 
Designation,  and  Jurisdiction  of  all  Official  and  other  Persons  authorised  to 
administer  Oaths,  as  affected  by  the  Commissioners  for  Oaths  Acts,  1889,  1890, 
1891,  and  other  Statutes,  and  by  Rules  of  Supreme  Courts  of  England  and  Ireland  ; 
with  Notes  of  Recent  Decisions.  Eighth  Edition.  By  Frederick  Hugh  Short, 
Chief  Clerk  of  the  Crown  Office,  King's  Bench  Division.  In  crown  8vo,  price 
t,s.  6d.  net. 


Frost's    Law    and    Practice    relating    to 
Letters  Patent  for  Inventions. 

With  an  Appendix  of  Statutes,  International  Convention,  Rules,  Forms,  and 
Precedents,  Orders,  etc.  By  Robert  Frost,  B.Sc.  (Lond.),  Fellow  of  the 
Chemical  Society  ;  of  Lincoln's  Inn,  Esquire,  Barrister-at-Law.  Third  Edition 
in  2  vols.,  royal  8vo,  price  365.,  cloth.      1906. 

"  It  is  about  seven  years  since  we  had  the  pleasure  of  noticing  Mr.  Frost's  work  on  Patent  Law, 
and  formed  the  opinion  that  its  success  would  be  secured  by  its  undoubted  merit.  In  the  time  that 
has  elapsed  '  Frost  on  Patents'  has  taken  its  place  securely  as  the  leading  text  book  on  the  subject. 
.  .  .  To  all.  whether  lawyers  or  patent  agents,  who  require  assistance  in  the  law  of  patents, 
Mr.  Frost  s  book  will  be  welcome  as  a  mine  of  valuable  and  accurate  information." — Law  Titties, 
Nov.  5th,  1S98. 

"  Mr.  Frost  has  in  this  second  edition  produced  a  most  admirable  and  exhaustive  treatise  on  the 
Patent  Law  of  the  United  Kingdom.  ...  It  is  a  work  of  well-directed  industry  from  the  pen  of 
one  versed  in  this  important  branch  of  the  law,  and  there  are  few  questions  arising  in  patent  law 
and  practice  on  which  adequate  information  and  a  complete  collection  of  the  authorities,  will  not  be 
found  within  this  vch-me  .  .  .  We  congratulate  Mr.  Frost  on  having  produced  a  very  important 
addition  to  out  law  te>t  books." — Law  Journal,  Oct.  29th,  1898. 

"When  the  fii«t  edition  cf  this  work  appeared,  more  than  seven  years  ago,  we  were  glad  to  be 
able  to  speak  of  t  in  favourable  terms,  and  the  opinion  which  we  then  expressed  may  be  repeated  with 
greater  emphasi:  with  respect,  to  this  second  edition,  which  leaves  little  to  be  desired  either  as  a 
statement  of  the  law  and  practice  or  as  a  monument  of  the  author's  industry  and  accuracy.  .  .  .  The 
net  result  of  our  examination  of  the  book  is  to  satisfy  us  that  it  is  one  for  which  the  profession  wil 
very  properly  be  grateful. "-Solicitors'  Journal,  Nov.  19th,  1898. 

"  Mr.  Frost's  style  is  clear  and  concise,  and  he  prints  most  of  the  classical  passages  in  the  judicial 
exposition  of  Patent  Law.  Science  knows  no  nationality,  and  so  we  find  here  adequate  notice  of  all 
really  important  Scottish  Patent  Cases.  .  .  .  The  result  is  a  very  complete  and  practical  treatise  for 
the  working  lawyer  " — The  Juridical  Review,  Oct.,  1898. 
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Gibbs'   Case    of    Lord    Henry    Seymour's 
Will  (Wallace  v.  The  Attorney=General). 

Reported  by  Frederick  Weymouth  Gibbs,  C.B.,  Barrister-at-Law,  late  Fellow 
of  Trinity  College,  Cambridge.     In  royal  8vo,  price  \os.,  cloth.     1877. 


Godefroi  &  Shortt's  Railway  Companies. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses 
Consolidation  Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of 
Railways  Act,  1868;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the 
end  of  the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  :  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law.  In  8vo,  price  32J., 
cloth.     1869. 


Greenwood  &  Martin's    Magisterial    and 
Police  Guide: 

Being  the  law  relating  to  the  Procedure,  Jurisdiction,  and  Duties  of  Magistrates  and 
Police  Authorities,  in  the  Metropolis  and  in  the  country,  with  an  Introduction  show- 
ing the  General  Procedure  before  Magistrates  both  in  Indictable  and  Summary 
Matters.  By  Henry  C.  Greenwood,  Stipendiary  Magistrate  for  the  district  of  the 
Staffordshire  Potteries;  and  Temple  Chevalier  Martin,  Chief  Clerk  to  the 
Magistrates  at  Lambeth  Police  Court,  London;  Author  of  "  The  Law  of  Mainten- 
ance and  Desertion,"  "The  New  Formulist,"  etc.  Third  .Edition.  Including  the 
Session  52  &  53  Vict.,  and  the  cases  decided  in  the  superior  courts  to  the  end  of  the 
year  1889,  revised  and  enlarged.  By  Temple  Chevalier  Martin.  In  8vo, 
price  32J.,  cloth.     1890. 


Griffith's     Married     Women's      Property 
Acts;    1870,   1874,   1882  and  1884. 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts  relating  to 
Married  Women.  By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,  and 
the  Middle  Temple,  Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married 
Women's  Property  Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's 
Inn,  Barrister-at-Law.     In  8vo,  price  95.,  cloth.      1891. 


Handbook  to  the  Intermediate  and   Final 
LL.B.  of  London  University. 

Pass  and  Honours.  Including  a  complete  Summary  of  "  Austin's  Jurisprudence," 
and  the  Examination  Papers  of  late  years  in  all  branches.  By  a  B. A.,  LL.B. 
(Lond.).       Second  Edition,  in  8vo,  price  6s.,  cloth.      1889. 
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Hanson's  Death   Duties. 

Being  the  Fifth  Edition  of  the  Acts  relating  to  Estate  Duty,  Finance,  Probate, 
Legacy,  and  Succession  Duties.  Comprising  the  36  Geo.  III.  c.  52;  45  Geo.  III. 
c.  28;  55  Geo.  III.  c.  1S4;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland 
Revenue  Acts,  43  Vict.  c.  14;  and  44  Vict.  c.  12;  also  the  New  Estate  Duty 
Finance  Acis,  57  &  58  Vict.  c.  30,  and  59  &  60  Vict.  c.  28  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  ALFRED  HANSON,  of 
the  Aliddle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy  and  Suc- 
cession Duties.  Fifth  Edition  by  Lewis  T.  Dibdin,  D.C-L.  (Dean  of  the 
Arches),  and  F.  H.  L.  Errington,  M. A.,  Barrister-at-Law.  In  Svo,  price  30^. 
cloth.     1904. 

"'the  Fifth  Edition  of  this  deservedly  well-known  text-book  has  been  carried  out  with  much 
care,  and  many  improvements  by  Mr.  Errington,  Sir  Lewis  Dibdin  being  now  otherwise  occupied 
with  official  duties  ....  And  by  way  of  a  more  complete  consecutiveness,  all  the  Ai  ts  are 
printed  without  notes  at  the  end  of  this  part,  with  marginal  references  to  the  pages  at  which  the 
sections  are  treated  in  detail.  This  arrangement  will  much  improve  the  usefulness  of  the  book  for 
the  busy  man,  who  does  not  appreciate  that  form  of  original  research,  which  reaches  its  highest 
perfection  in  the  brains  of  experts  in  Bradshaw.  The  Amending  Acts  and  new  decisions  appear  to  be 
fully  incorporated,  and  will  combine  with  the  new  arrangement  to  make  the  book  most  acceptable  to 
the  profession." — Solicitors'  Journal. 

"Seven  years  have  elapsed  since  the  last  Edition  of  Hanson  was  published,  and  the  profession 
will  welcome  this  new  edition  not  less  cordially  than  its  predecessors  ....  The  plan  of 
=?narating  the  sub-sections  of  the  Acts,  which  led  to  confusion,  has  been  abandoned,  and  the  differ- 
ence between  the  type  of  the  Statutes  and  the  notes  has  been  made  greater.  The  reputation  of  the 
work  of  a  leading  authority  on  a  complicated  subject  is  fully  maintained."— Law  Journal. 

....  Since  the  last  Edition  there  have  been  two  Amending  Acts  dealing  with  estate  duty,  and 
a  large  number  of  cases  decided  by  the  courts,  all  of  which  have  been  duly  incorporated  in  the  text. 
All  the  Acts  relating  to  estate  duty  have  been  printed  together  as  a  whole— a  convenient  arrange- 
ment.    The  book  may  well  be  described  as  the  leading  work  on  the  Death  Duties."— Law  Times. 

Harris'  Illustrations  in  Advocacy, 

With  an  Analysis  of  the  Speeches  of  Mr.  Hawkins,  Q.C.  (Lord  Brampton)  in  the 
Tichborne  Prosecution  for  Perjury.  (A  study  in  Advocacy.)  Also  a  Prefatory 
Letter  from  the  Right  Hon.  Lord  Brampton.  By  Richard  Harris,  K.C.,  a 
Bencher  of  the  Middle  Temple.  Fourth  Edition,  re-written  by  the  Author.  l2mo. 
Price  p.  6d.,  cloth. 

Harris's  Principles  of  the  Criminal  Law. 

Intended  as  a  Lucid  Exposition  of  the  subject  for  the  use  of  Students  and  the 
Profession.  By  Seymour  F.  Harris,  B.C.L.,  M.A.  (Oxon),  Author  of  "A 
Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian."  Tenth  Edition.  By  C. 
L.  Attexborough,  of  the  Inner  Temple,  Barrister-at-Law.  In  Svo,  price  205., 
cloth.     1904. 

"This  Standard  Textbook  of  the  Criminal  Law  is  as  good  a  book  on  the  subject  as  the  ordinary 
student  will  find  on  the  library  sheUes  ....  The  book  is  very  clearly  and  simply  written.  No 
previous  legal  knowledge  is  taken  for  granted,  and  everything  is  explained  in  such  a  manner,  that 
no  student  ought  to  have  much  difficulty  in  obtaining  a  grasp  of  the  subject.  .  .  ."—.Solicitors' 
Journal. 

" .  .  .  .  As  a  Student's  Textbook  we  have  always  felt  that  this  work  would  be  hard  to  beat,  and  at 
the  present  time  we  have  no  reason  for  altering  our  opinion "—Law   Times. 

Harris's  Institutes  of  Gaius  and  Justinian. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lists  of  Laws,  &C,  &c.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  Seymour  F.  Harris,  B.C.L.,  M.A.,  Worcester  College,  Oxford,  and  the 
Inner  Temple,  Barrister-at-Law,  Author  of  "Universities  and  Legal  Education." 
Third  Edition,  in  crown  8vo,  6s.     1899. 

"This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained  in  the 
■works  of  Gaius  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see  what  are  the 
opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact  and  accurate  references 
to  titles  and  sections  given  he  can  at  once  refer  to  the  original  writers.  The  concise  manner  in 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most  useful,  not  only  to  the  students 
for  whom  it  was  originally  written,  but  also  to  those  persons  who,  though  they  have  not  the  time  to 
wade  through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and  others,  yet  desire  to  obtain 
some  knowledge  of  Roman  Law."— Oxford  and  Cambridge  Undergraduates'  Journal. 
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Harris's  Titles   to  Mines    in    the    United 
States. 

With  the  Statutes  and  References  to  the  Decisions  of  the  Courts  relating  thereto. 
By  W.  A.  Harris,  B.A.  Oxon,  of  Lincoln's  Inn,  Barrister-at-Law  ;  and  of  the 
American  Bar.     In  8vo,  price  Js.  6d.,  cloth.     1877. 

Harrison's  Epitome  of  the  Laws  of  Pro= 
bate  and  Divorce. 

For  the  use  of  Students  for  Honours  Examination.  By  J.  Carter  Harrison, 
Solicitor.     Fourth  Edition,  in  8vo,  price  75.  6d.,  cloth.     1891. 

"The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assis- 
tance to  students." — Law  Students'  "Journal. 

Hazlitt    &    Ringwood's    Bankruptcy  Act, 

1883. 

With  Notes  of  all  the  Cases  decided  under  the  Act ;  the  Consolidated  Rules  and 
Forms,  1886  ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  Matters, 
with  Rules  and  Forms  thereunder  ;  the  Bills  of  Sale  Acts,  1878  and  1882  ;  Board  of 
Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs,  Fees, 
and  Percentages,  1886  ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a 
Copious  Index.  By  William  Hazlitt,  Esq.,  Senior  Registrar  in  Bankruptcy, 
and  Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law. 
Second  Edition,  by  R.  Ringwood,  M.A.,  Barrister-at-Law.  In  crown  8vo,  price 
12s.  6d.,  cloth.      1887. 

Higgins'    Pollution     and     Obstruction     of 
Water  Courses. 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution.  By 
Clement  Higgins,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  12s.,  cloth.     1877. 

Houston's  Stoppage  in  Transitu,   Reten= 
tion,  and  Delivery. 

By  John  Houston,  of  the  Middle  Temple,  Barrister-at-Law.  In  one  volume, 
demy  Svo,  price  10s.  6d.,  cloth.      1866. 

Hurst  &  Cecil's  Principles  of  Commercial 
Law. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  references  to  the  Text. 
Second  Edition.  By  Joseph  Hurst,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  ioj-.  6d.,  cloth.      1906 

"Their  compendium,  we  believe,  will  be  found  a  really  useful  volume,  cne  for  tie  lawyer  and 
the  business  man  to  keep  at  his  elbow  and  which,  if  not  giving  them  all  that  they  require.will 
place  in  their  hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  which  lie  in 
larger  and  more  exhaustive  works." — Law  Times. 

"The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preface,  is  to  state,  within  a 
moderate  compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been 
expended  on  the  task   and  the  book  is  in  many  respects  a  very  serviceable  one."— Law  Journal. 


20  STEVENS    &    HAYNES,    BELL     YARD,     TEMPLE    BAR. 


Indermaur's    Principles   of    the    Common 
Law. 

Intended  for  the  use  of  Students  and  the  Profession.  Tenth  Edition.  By  John 
Indekmauk,  Solicitor,  Author  of  "  A  Manual  of  the  Practice  of  the  Supreme 
Court,"  "  Epitomes  of  Leading  Cases,"  and  other  Works  ;  and  Charles  Thwaites, 
Solicitor.     In  8vo,  2ar.      1904. 

"  That  invaluable  students'  manual,  Indermaur's  '  Principles  of  the  Common  Law,'  has  entered 
upon  a  tenth  edition  in  less  than  two  years  and  a  half.  Assisted  by  Mr.  Charles  Thwaites. 
the  learned  author  has  incorporated  recent  cases,  and  generally  revised  the  work  in  his  usual  skilful 
fashion." — Law  Times. 

"The  appearance  of  a  tenth  edition  of  '  Indermaur  on  Common  Law'  shows  that  the  work  has 
established  for  itself  a  safe  position."— Solicitors'  Journal. 

Indermaur's   Manual  of    the    Practice    of 
the  Supreme  Court  of  Judicature, 

In  the  King's  Bench  and  Chancery  Divisions.  Ninth  Edition.  Intended  for  the 
use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor.  In  8vo, 
price  1 5 s.,  cloth.     1905. 

"The  eighth  edition  of  Indermaur's  'Manual  of  Practice'  (London:  Stevens  and  Haynes), 
chiefly  called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  improved  in 
arrangement  and  detail.  While  primarily  designed  for  students,  we  may  mention  that  it  will  be  found 
a  useful  companion  to  the  White  Book." — Laru  Times. 

"  The  arrangement  of  the  book  is  good,  and  references  are  given  to  the  leading  decisions.  Copious 
references  are  also  given  to  the  rules,  so  that  the  work  forms  a  convenient  guide  to  the  larger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concisely  with  an  important 
and  complicated  subject." — Solicitors'  Journal. 

Indermaur's  Leading    Conveyancing  and 
Equity  Cases. 

With  some  short  notes  thereon,  for  the  use  of  Students.  By  John  Indermaur, 
Solicitor,  Author  of  "  An  Epitome  of  Leading  Common  Law  Cases."  Ninth 
Edition  by  C.  Thwaites.     In  8vo,  price  6s.,  cloth.     1903. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  whom  it  is 
especially  intended.  Mr.  Indermaur  will  soon  be  known  as  the  '  Student's  Friend.'  " — Canada  Law 
Journal. 

Indermaur's  Leading  Common  Law  Cases; 

W7ith  some  short  notes  thereon.  Chiefly  intended  as  a  Guide  to  "  Smith's 
Leading  Cases."  By  C.  Thwaites,  Solicitor.  Ninth  Edition,  in  8vo,  price  65., 
cloth.     1903. 

Indermaur's  Articled  Clerk's  Guide  to  and 
Self=  Preparation  for  the  Final  Examination. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  List  of  Statutes, 
Cases,  Test  Questions,  &ci,  and  intended  for  the  use  of  those  Articled  Clerks  who 
read  by  themselves.  By  Charles  Thwaites,  Solicitor.  Seventh  Edition,  8vo, 
price  6s.,  cloth.     1906. 

"His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends  is  intelligently 
followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient  to  carry 
him  through  the  Final  Examination." — Solicitors'  Journal. 

Indermaur's  Judicature  Acts, 

And  the  rules  thereunder.  Being  a  book  of  Questions  and  Answers  intended 
for  the  use  of  Law  Studenis.  By  John  Indermaur,  Solicitor.  In  8vo,  price  6^., 
cloth.      1875. 
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Indermaur's  Guide  to  Bankruptcy, 

Reing  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions 
and  Answers,  and  comprising  all  Questions  asked  at  the  Solicitors'  Final  Examina- 
tions in  Bankruptcy  since  the  Bankruptcy  Act,  1883,  and  all  important  Decisions 
since  that  Act.  By  John  Indermaur,  Solicitor,  Author  of  "  Principles  of  Com- 
mon Law,"&c.  &c.     Second  Edition,  in  crown  8vo,  price  5^.  6(/.,  cloth.     1887. 

Indermaur's  Law  of  Bills  of  Sale, 

For  the  use  of  Law  Students  and  the  Public.  Embracing  the  Acts  of  1878  and 
1882.  Part  I.— Of  Bills  of  Sale  generally.  Part  II.— Of  the  Execution,  Attesta- 
tion, and  Registration  of  Bills  of  Sale  and  satisfaction  thereof.  Part  III. — Of  the 
Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. — Of  Seizing  under,  and 
Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c.  By  John  Indermaur, 
Solicitor.     In  121110,  price  5^.  61/.,  cloth.      1882. 

Inderwick's  Calendar  of  the  Inner  Temple 
Records. 

Edited  by  F.  A.  Inderwick,  Q.C.  Vol.  I.,  21  Hen.  VII.  (1505) — 45  Eliz. 
(1603).  Vol.  II.,  James  I.  (1603) — Restoration  (1660).  Vol.  III.,  12  Charles  II. 
(1660) — 12  Anne  (1714).  Imperial  8vo.  Roxburghe  binding.  1896.  20s.  per 
vol,  net. 

Jones'   Law  of  Salvage, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts  ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  &c.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law.  In  crown  8vo,  price  10s.  6d.,  cloth. 
1870. 

Joyce's  Law  and  Practice  of  Injunctions. 

Embracing  all  the  subjects  in  which  Courts  of  Equity  and  Common  Law  have 
jurisdiction.  By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  two 
volumes,  rcyal  8vo,  price  Jos. ,  cloth.      1872. 

Joyce's    Doctrines    and    Principles  of  the 
Law  of  Injunctions. 

By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  one  volume,  royal 
8vo,  price  3CW.,  cloth.     1877. 

Kay's  Shipmasters  and  Seamen. 

Their  Appointment,  Duties,  Powers,  Rights,  Liabilities,  and  Remedies.  By  the 
late  Joseph  Kay,  Esq.,  M.A.,  Q.C.  Second  Edition.  With  a  Supplement 
comprising  the  Merchant  Shipping  Act,  1894,  the  Rules  of  Court  made  thereunder, 
and  the  (proposed)  Regulations  for  Preventing  Collisions  at  Sea.  By  the  Hon. 
J.  W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  Esq.,  B.A.,  of  the  Inner  Temple, 
Barristers-at-Law.     In  royal  8vo,  price  46^.,  cloth.      1895. 

"  It  has  had  practical  and  expert^  knowledge  brought  to  bear  upon  it,  while  the  case  law  is 
brought  down  to  a  very  late  date.  Considerable  improvement  has  been  made  in  the  index."  - 
Law  Times. 
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Kay's  Merchant  Shipping  Act,    1894. 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY'S  LAW 
RELATING  TO  SHIPMASTERS  AM)  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  MANSFIELD,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law.     In  royal  8vo,  price  \os.  6d.,  cloth.      1895. 

Kelyng's  (Sir  John)  Crown  Cases. 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of 
King  Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Oueen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed,  together  with  a  Treatise  upon  the  Law  and  Proceedings 
in  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully  revised 
and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister- 
at-Law.      In  8vo,  price  4/.  4^.,  calf  antique.      1873. 

"We  look  upon  this  volume  as  one  of  the  most  important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know  of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of  the  reports  or  of  the  treatise  embodied  in  the 
volume  now  before  us,  will  give  the  reader  some  idea  of  the  good  service  rendered  by  Messrs.  Stevens- 
and  Haynes  to  the  profession.  .  .  .  Should  occasion  arise,  the  Crown  prosecutor,  as  well  as  counsel 
for  the  prisoner,  will  find  in  this  volume  a  complete  vade  mecum  of  the  law  of  high  treason  and 
proceedings  in  relation  thereto." — Canada  Lam  Journal. 


Kelynge's  (W.)  Reports. 


Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from 
the  3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time 
Lord  King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.  Third  Edition.  In  one  handsome  volume,  8vo,  price  4/.  4s.,  calf  antique. 
1873. 

Lloyd's  Law  of  Compensation  for  Lands, 
Houses,  &c. 

Under  the  Lands  Clauses  Consolidation  Acts,  the  Railways  Clauses  Consolidation 
Acts,  the  Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Act,  1890, 
the  Metropolitan  Local  Management  Act,  and  other  Acts,  with  a  full  collection  of 
Forms  and  Precedents.  By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition.  By  W.  J.  Brooks,  of  the  Inner  Temple,  Barrister-at-Law.  In 
8vo,  price  215.,  cloth.     1895. 

"  In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law 
and  Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has 
long  since  left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard 
work  upon  the  subject.  The  plan  of  Mr.  Lloyd's  book  is  generally  known,  and  its  lucidity  is- 
appreciated  ;  the  present  quite  fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in 
addition  to  other  matter  a  complete  set  of  forms  under  the  Artizans  and  Labourers  Act,  1875,  ani 
specimens  of  Bills  of  Costs,  which  will  be  found  a  novel  feature  extremely  useful  to  legal 
practitioners." — Justice  of  the  Peace. 

Lloyd's    Succession     Laws    of    Christian 
Countries. 

With  special  reference  to  the  Law  of  Primogeniture  as  it  exists  in  England.  By 
Eyre  Lloyd,  B.A.,  Barrister-at-Law.     In  Svo,  price  Js.,  cloth.      1877. 
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Marcy's     Epitome    of    Conveyancing 
Statutes, 

Extending  from  13  Edw.  I.  to  the  End  of  55  and  56  Victories.  Fifth  Edition,  with 
Short  Notes.  By  George  Nichols  Makcy,  of  Lincoln's  Inn,  Barrister-at-Law. 
In  crown  8vo,  price   \zs.  6d.,  cloth.      1893. 

Martin's  Law  of  Maintenance  and  Deser= 
tion,  and  the  Orders  of  the  Justices  thereon. 

Second  Edition,  including  the  Law  of  Affiliation  and  Bastardy.  With  an 
Appendix  of  Statutes  and  Forms,  including  the  Summary  Jurisdiction  (Married 
Women's)  Act  of  1895.  Bv  Temple  Chevalier  Martin,  Chief  Clerk  of  the 
Lambeth  Police  Court,  Editor  of  the  "Magisterial  and  Police  Guide,"  &c,  and 
George  Temple  Martin,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo, 
price  gs.,  cloth.      1896. 

Ma)  s     Statutes     of     Elizabeth     against 
Fraudulent  Conveyances. 

The  Bills  of  Sale  Acts  1878  and  1882  and  the  Law  of  Voluntary  Dispositions  of 
Property.  By  the  late  H.  W.  May,  B.A.  (Ch.  Ch.  Oxford).  Second  Edition, 
thoioughly  revised  and  enlarged,  by  S.  Worthington  Worthington,  of  the  Inner 
Temple,  Barrister-at-Law  ;  Editor  of  the  "  Married  Women's  Property  Acts," 
5th  edition,  by  the  late  J.  R.  Griffith.     In  royal  8vo,  price  30^.,  cloth.      1887. 

Mayne's  Treatise  on  the  Law  of  Damages. 

.Seventh  Edition,  revised  and  partly  rewritten,  by  John  D.  Mayne,  of  the  Inner 
Temple,  Barrister-at-Law  ;  and  His  Honour  Judge  Lumley  Smith,  K.C.  In  8vo, 
price  28*.,  cloth.       1903. 

"  It  would  be  superfluous  to  say  more  of  this  notable  book  than  that  this  is  the  seventh  edition, 
and  that  its  original  author  and  his  co-editor,  Judge  Lumley  Smith  of  the  City  of  London  Court, 
have  written  the  preface  to  this  issue  of  it,  nearly  fifty  years  after  tne  issue  ot  the  first.  The  last 
edition  was  in  1899,  and  the  present,  carefully  revised  and  corrected,  brings  up  to  date  all  the 
English  and  Irish  decisions  bearing  on  the  Law  of  Damages." — Saturday  Review. 

"...  The  great  value  of  Mr.  Mayne's  treatise  to  the  profession  is  obvious  when  one  remembers 
that  the  vast  bulk  of  litigation  is  concerned  with  recovery  of  money,  frequently  in  the  shape  of 
Damages." — Irish  Law  Times. 

Mayne's    Treatise    on     Hindu    Law    and 
Usage. 

Kv  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  "A 
Treatise  on  Damages,"  &c.  Sixth  Edition,  revised  and  enlarged,  8vo,  30J.  net. 
1900. 

Moore's  History  of  the  Foreshore  and  the 
Law  relating  thereto. 

With  a  hitherto  unpublished  Treatise  by  Lord  Hale,  Lord  Hale's  "  De  Ture  Maris,'' 
and  the  Third  Edition  of  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore, 
with  Notes,  and  an  Appendix  relating  to  Fisheries.  By  Stuakt  A.  Moore, 
F.S.A.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  medium  8vo,  price 
38.?.,  cloth  ;  or  in  half-roxbuigh,  42^.      1888. 

"  Mr.  Moore  has  written  a  book  of  great  importance  which  should  mark  an  epoch  in  the  history 

of  the  rights  of  the  Crown  and  the  subject  in  the  iitus  maris,  or  foreshore  of  the  kingdom 

The  Profession,  not  to  say  the  general  public,  owe  the  learned  author  a  deep  debt  of  gratitude  for 
providing  ready  to  hand  such  a  wealth  ot  materials  for  founding  and  building  up  arguments. 
Mr.  Stuart  Moore  has  written  a  work  which  must,  unless  his  contentions  are  utterly  unfounded,  at 
once  become  the  standard  text-book  on  the  law  of  the  Sea-shore." — Law  Times, 
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Moore's  History  and   Law  of  Fisheries. 

By  Stuart  A.  Moore,  F.S.A.,  and  Hubert  Stuari  Moore,  of  the  Inner 
Temple,  Barristers-at-Law.  In  one  volume,  royal  8vo,  price  21s.  1903. 
Contents  :  Part  I. — Introduction.— Chapter  I.  Of  the  evidence  as  to  fisheries 
in  the  Domesday  Book;  II.  Of  putting  rivers  in  defence;  III.  Of  presump- 
tions with  regard  to  fisheries;  IV.  Of  the  presumption  of  ownership  of  the  soil 
by  the  owner  of  the  fishery;  V.  Of  the  origin  and  subdivision  of  fisheries;  VI. 
Of  the  different  kind  of  fisheries  ;  VII.  Of  the  various  descriptions  of  fisheries  in 
ancient  records;  VIII.  Incorporeal  fisheries  in  tidal  water;  IX.  Incorporeal 
fisheries  in  non-tidal  water ;  X.  Of  fishery  appurtenant  to  or  parcel  of  a  manor  ; 
XI.  Of  fishery  appurtenant  to  a  particular  tenement  ;  XII.  Copyhold  fisheries. 
XIII.  Of  fisheries  in  gross  ;  XIV.  Of  divided  fisheries  and  the  Royal  draught :  XV. 
Of  fisheries  in  ponds  and  lakes  and  the  ownership  of  the  soil  ;  XVI.  Of  fisheries  in 
canals  and  artificial  watercourses;  XVII.  Of  fishery  in  relation  to  navigation; 
XVIII.  Of  fishing  paths  ;  XIX.  Of  the  public  right  of  fishery  and  its  limits  ;  XX. 
Of  boundaries  of  fisheries;  XXI.  Of  change  in  the  course  of  a  river,  and  its  effect 
upon  the  ownership  of  the  fishery  therein  ;  XXII.  Of  grants  of  fisheries;  XXIII. 
Of  evidence  of  title  to  fisheries;  XXIV.  Of  evidence  of  possession  of  fisheries  in 
proving  title  :  XXV.  Of  the  effect  of  user  by  the  public  and  others  adverse  to 
the  owner  of  a  fishery  ;  XXVI.  Of  the  powers  of  an  owner  of  a  fishery  to  lease  and 
license,  &c.  :  XXVII.  Of  proceedings  for  the  protection  of  fisheries.  Bart  II.— 
Statute  Law  relating  to  Fisheries. — I.  .Summary  of  legislation  relating  to  fish 
and  fisheries  ;  II.  Regulation  of  sea  fisheries  ;  III.  Registration  and  discipline  of  sea 
fishing  boats  ;  IV.  Statutory  provisions  relating  to  fisheries  generally  ;  V.  Statutory 
provisions  relating  to  floating  fish  ;  VI.  Statutory  provisions  relating  to  shell  fish': 
VII,  Regulation  of  salmon  and  fresh-water  fisheries  ;  VIII.  Powers  of  Boards  of 
Conservators  ;  IX.  Water  bailiffs ;  X.  Statutory  provisions  as  to  the  capture  and 
destruction  of  salmon  and  fresh-water  fish;  XI.  Close  seasons ;  XII.  Licenses; 
XIII.  Sale  and  exportation  of  fish.  Appendices:  Statutes  with  notes  relating 
thereto  ,  Sea  and  Salmon  Acts  ;  List  of  Sea  and  Salmon  Fishery  Districts  ;  Orders  in 
Council  as  to  registration  of  sea  fishing  boats  ;  List  of  fisheries  referred  to  in 
Domesday  Book  ;  List  of  fisheries  referred  to  in  notes  of  ancient  records  in  the 
Author's  collection  ;  Index. 

Morgan. — A  Practical  Anaiysis  of  the 
Public  Trustee  Act,  1906. 

By  P.  W.  Morgan,  Barrister-at-Law.     In  crown  8vo,  is.  6d.  net. 

Norton  =  Kyshe's  Law  and  Privileges 
relating  to  the  Attorney=General  and 
Solicitor=GeneraI  of  England. 

With  a  History  from  the  Earliest  Periods,  and  a  Series  of  King's  Attorneys  and 
Attorneys  and  Solicitors-General  from  the  reign  of  Henry  III.  to  the  6oth  of 
Victoria.  By  J.  \V.  Norton-Kyshe,  of  Lincoln's  Inn,  Barrister-at  Law.  In 
8vo,  price  io.r.  6d.  net.      1897. 

Norton=Kyshe's  Law  and  Customs  relat= 
ing  to  Gloves. 

Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs,  and  Uses  in 
respect  of  Gloves  and  of  ,the  Symbolism  of  the  Hand  and  Glove  in  Judicial  Pro- 
ceedings. With  Illustrations.  By  J.  W.  Norton-Kyshe,  of  Lincoln's  Inn,  Esq. , 
Barrister-at-Law.     In  crown  8vo,  $s.  net,  cloth.      1901. 

O'Malley  &  Hardcastle's  Reports  of  the 
Decisions  of  the  Judges  for  the  Trial  of 
Election  Petitions,  in  England  and  Ireland. 

Pursuant  to  the  Parliamentary  Elections  Act,  186S.  By  Edward  LOUGHLIN 
O'Malley  and  Henry  Hardcastle.  Vol.  IV.  Part  III.  and  all  after  are 
Edited  by  J.  S.  Sandaks  and  A.  I'.  P.  Keep,  Barristers-at-Law.  Vols.  I.,  II.,  III., 
IV.,  and  V.,  Parts  I.,  II.  and  III.,  price  5/.  I2f. 
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Peile's  Law  and   Practice  of  Discovery  in 
the  Supreme  Court  of  Justice. 

With  an  Appendix  of  Forms,  Orders,  &c. ,  and  an  Addenda  giving  the  Alterations 
under  the  New  Rules  of  Practice.  By  Clarence  J.  Peile,  of  the  Inner  Temple, 
Barrister-at-Law.      In  8vo,  price  \2s. ,  cloth.      1SS3. 

Pemberton's     Judgments,     Orders,     and 
Practice  of  the  Supreme  Court, 

Chiefly  in  respect  to  actions  assigned  to  the  Chancery  Division.  By  LoFTUS 
Leigh  Pemrerton,  one  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and 
Author  of  "  The  Practice  in  Equity  by  way  of  Revivor  and  Supplement."  Fourth 
Edition,  in  royal  8vo,  price  405.,  cloth.      1889. 

Pemberton's  Practice  of  Equity   by  Way 
of  Revivor  and  Supplement. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  Loftus  Leigh  Pemberton, 
of  the  Chancery  Registrar's  Office.     In  royal  8vo,  price  jos.  6</.,  cloth.     1867. 

Phipson's  Law  of  Evidence. 

By  S.  L.  Phipson,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Fourth  Edition, 
in  demy  8vo,  price  151.,  cloth.      10,07. 

"This  valuable  book  of  reference  has  been  brought  up  to  date  by  the  inclusion  of  the  Criminal 
Evidence  Act,  1898,  and  the  changes  wrought  by  it  in  the  Law  of  Evidence." — Cambridge  Review. 

"  Mr.  Phipson's  is  certainly  one  of  the  most  useful  works  on  an  important  and  difficult  subject.  That 
it  is  appreciated  by  the  profession  is  obvious,  or  it  would  not  in  ten  years  have  reached  a  third 
edition.'' — Oxford  Magazine. 

"  .  .  .  .  The  work  is  a  happy  medium  between  a  book  of  the  type  of  Stephen's  Digest,  and  the 
large  treatises  upon  the  subject,  and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
both  to  practitioners  and  students.  ' — Laiv  Times. 

Porter's  Laws  of    Insurance:    Fire,   Life, 
Accident,  and  Guarantee. 

Embodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts. 
By  James  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law ;  assisted  by 
W.  Feilden  Craies,  M.A.,  and  Thomas  S.  Little,  of  the  Inner  Temple, 
Barristers-at-Law.     Fourth  Edition,  in  8vo,  price  21s. ,  cloth.      1904. 

"  The  successive  editions  of  this  book  which  have  been  called  for  shew  that  the  profession 
appreciate  the  advantage  of  having  the  law  as  to  the  various  forms  of  assurance,  excspt  Marine 
Insurance  which  forms  a  branch  quite  by  itself,  collected  in  one  volume.  .  .  .  The  work  is  clearly 
written,  and  this  edition  has  been  brought  up  to  date  by  the  inclusion  of  a  large  number  of  recent 
cases." — Solicitors'  Journal. 

Porter.    A  Manual  of  the  Law  of  Principal 
and  Agent. 

By  James  Biggs  Porter,  Barrister-at-Law.     In  Svo,  price  ior.  6d.,  cloth.      1905. 

Renton's  Law  and   Practice  in   Lunacy. 

With  the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated)  ;  the  Rules  of 
Lunacy  Commissioners ;  the  Idiots  Act,  1886;  the  Vacating  of  Seats  Act,  1886; 
the  Rules  in  Lunacy;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891  ; 
the  Inebriates  Act,  1879  and  18S8  (Consolidated  and  Annotated) ;  the  Criminal 
Lunacy  Acts,  1800-1884 ;  and  a  Collection  of  Forms,  Precedents,  &c.  By  A. 
Wood  Renton,  Barrister-at-Law.    In  one  Volume,  royal  Svo,  price  $os.  net.    1S97. 
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Ringwood's  Principles  of  Bankruptcy. 

Embodying  the  Bankruptcy  Acts,  1S83  and  1890,  and  the  Leading  Cases  thereon  ; 
Part  of  the  Debtors  Act,  1869;  The  Bankruptcy  Appeals  (County  Courts)  Act, 
[884;  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887;  The  Preferential  Pay- 
ments in  Bankruptcy  Act>,  1888  and  1S07  :  with  an  Appendix  containing  the 
Schedules  to  the  Bankruptcy  Act,  1883  ;  The  Bankruptcy  Rules,  1SS6,  1890,  and 
1891  ;  the  Rules  as  to  the  Committal  of  Judgment  Debtors,  and  as  to  Administration 
Orders;  Regulations  Issued  by  the  bankruptcy  Judge  ;  a  Scale  of  Costs,  Fees,  and 
Percentages  ;  The  Bills  of  Sale  Acts,  1878,  1882.  1890,  and  1891,  and  the  Rules 
thereunder  ;  The  Deeds  of  Arrangement  Act,  1887  ;  and  the  Rules  thereunder. 
By  Richard  RlNGWOOD,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law  ;  late 
Scholar  of  Trinity  College,  Dublin.  Ninth  Edition,  in  8vo,  price  ioj.  6it.,  cloth. 
1905. 

"  We  welcome  a  new  edition  of  this  excellent  student's  book.  We  have  written  favourably  ot 
it  in  reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate 
and  perhaps  even  more  so.  ...  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition, 
and  have  no  hesitation  in  saying  that  it  is  a  capital  student's  book." — Law  Students   Journal. 

"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the 
use  of  students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

"The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy- 
down  to  the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impression 
that  the  book  will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  contains 
much  matter  that  will  be  useful  to  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules 
of  1886,  1890  and  1891,  the  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  various  Acts  of 
Parliament  bearing  upon  the  subject.     The  Index  is  copious." — Accountant's  Magazine. 

Ringwood's  Outlines  of  the  Law  of  Torts. 

Prescribed  as  a  Textbook  by  the  Incorporated  Law  Society  of  Ireland.  By 
Richard  RlNGWOOD,  M.A.,  of  the  Middle  Temple,  Barrister  at-Law  ;  author 
of  "Principles  of  Bankruptcy/'  etc.,  and  Lecturer  on  Common  Law  to  the 
Incorporated  Law  Society.      Fourth  Edition,  in  8vo,  price  io*.  6d.,  cloth.      1906. 

"We  have  always  had  a  great  liking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance 
of  a  new  Edition  that  it  is  appreciated  by  students.  We  consider  that  for  the  ordinary  student  who 
wants  to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and 
explanatory,  and  has  good  illustrative  cases,  and  it  is  all  contained  in  a  very  modest  compass. 
.  .  .  This  Edition  appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  respects 
improved."' — Law  Students'  Journal. 

"  The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written 
reflects  much  credit  upon  the  author." — Law  Times. 

Ringwood's  Outlines  of  the  Law  of  Banking. 

In  crown  l2mo,  price  $s.,  cloth.      1906. 
"...  The  book  is  in  a  most  convenient  and  portable  form,  and  we  can  heartily  commend  the  latest 
production  of  this  well-known  writer  to  the  attention  of  the  business  community." — Financial  Tinas. 

Rowlatt's  Law  of  Principal   and   Surety. 

By  S.  A.  T.  Rowlatt,  M.A.,  late  Fellow  of  King's  College,  Cambridge:  of  the 
Inner  Temple,  Barrister-at-Law.      In  8vo,  price  i6.f.      1899. 

"...  Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his  releases, 
the  effect  of  bankruptcy,  and  (  so  on  ;  and,  as  we  said  at  the  outset,  the  index  forms  a  most 
excellent  and  comprehensive  guide  to  the  text.  .  .  .  We  can  quite  believe  that  thi>  text-book  will 
take  a  respectable  place  among  legal  authorities." — Law  Times. 

"  He  brings  out  fully  in  all  its  ramifications  the  nature  of  the  law  of  guarantee." — Saturday 
Review. 

"  Few  branches  of  the  law  are  more  important  or  difficult  than  that  relating  to  sureties.  The 
latest  addition  to  legal  literature  is  a  treatise  by  Mr.  S.  A.  T.  Rowlatt  on  'The  Law  of  Principal 
and  Surety,'  which  deals  with  the  subject  both  exhaustively  and  ably.  The  work  is  excellent 
in  style  and  arrangement,  and  ought  to  prove  very  useful  to  every  lawyer  who  has  occasion  to  reler 
to  it." — Globe. 

".  There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  many  writers  eager  to 
make  books  on  almost  every  legal  subject,  however  small.  It  is,  therefore,  a  remarkable  fact  that 
a  subject  so  important  as  the  Law  of  Sureties  has  been  comparatively  neglected,  there  being  only 
one  tecent  work  of  repute  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr. 
Rowlatt's  treatise,  which  ha^  solid  merits  that  ought  to  insure  success.  The  book  is  a  very  good 
one,  and  the  author  maybe  congratulated  on  the  successful  accomplishment  of  a  difficult  ta^k.' 
— Law  Journal. 
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Salkowski's  Institutes  and  History  of 
Roman  Private  Law. 

With  Catena  of  Texts.  By  Dr.  Carl  SALKOWSKI,  Professor  of  Laws,  Konigsberg. 
Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.).  In  Svo,  price  32^., 
cloth.     1S86. 

Salmond's  Jurisprudence ;  or,  Theory  of 
the  Law. 

By  John  W.  S  almond,  M.A.,  LL. B.,  Barrister-at  Law;  author  of  "Essays  in 
Jurisprudence  and  Legal  History."  Second  Edition.  In  demy  8vo,  price  12s.  6d., 
net,  cloth.      1907. 

Salmond's  Essays  in  Jurisprudence  and 
Legal  History. 

By  John  W.  Salmon d,  M.  A.,  LL.B.  (Lond. ),  a  Barrister  of  the  Supreme  Court  of 
New  Zealand.       In  crown  8vo,  price  6s.,  cloth.      1891. 

Savigny's  Treatise  on  Obligations  in 
Roman  Law. 

By  Archibald  Brown,  M.A.,  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the 
Middle  Temple,  Barrister-at-Law.      In  8vo,  1872,  price  js.  6d.,  cloth.      1872. 

Scott's  Abstract  Drawing. 

Containing  Instructions  on  the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative 
Appendix.     By  C.  E.  Scott,  Solicitor.      In  crown  Svo,  price  a,s.  61L,  cloth.      1892. 

"  This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of 
title  entrusted  to  their  care.  It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix." — 
Laiv  Times. 

"  A  handy  book  for  all  articled  clerks." — Law  Students   Journal. 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  their 
clerks  with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title- 
deeds.  "  —Law  Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks." — Red  Tape. 

Seager's  Law  of  Parliamentary  Registra= 
tion. 

With  an  Appendix  of  Statutes  and  Full  Index.  By  J.  R.  Seager,  Registration. 
Agent.      In  crown  Svo,  price  4s.,  cloth.      1881. 

Short  &  Mellor's  Practice  on  the  Crown 
Side  of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice. 

(Founded  on  Corner's  Crown  Office  Practice),  including  Appeals  from  Inferior 
Courts;  with  Appendices  of  Rules  and  Forms.  By  F.  H.  Short,  Chief  Clerk  of 
the  Crown  Office,  and  Francis  Hamilton  Mellok,  M.A. ,  Barrister-at-Law.  In 
Svo,  price  30^.,  cloth.      1890. 

Short's  Crown  Office    Rules   and   Forms, 

1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  18S3,. 
relating  to  the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including 
Appeals  from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with 
Notes,  Cases,  and  a  Full  Index.  By  F.  H.  Short,  Chief  Clerk  of  the  Crown 
Office.      In  Svo,  price  125.,  cloth.    .1886. 
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Short's  Taxation  of   Costs  in  the  Crown 
Office. 

Comprising  a  Collection  of  Bills  of  Costs  in  the  Various  Matters  Taxable  in  that 
Office,  including  Costs  upon  the  Prosecution  of  Fraudulent  Bankrupts  and  on 
Appeals  from  Inferior  Courts  ;  together  with  a  Table  of  Court  Fees,  and  a  Scale  of 
Costs  usually  allowed  to  Solicitors,  on  the  Taxation  of  Costs  on  the  Crown  Side  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice.  By  Fkedk.  II.  Short, 
Chief  Clerk  in  the  Crown  Office.      In  Svo,  price  ioj-.,  cloth.      1879. 

Shower's  Cases  in   Parliament 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error.  Fourth  Edition. 
Containing  additional  cases  not  hitherto  reported.  Revised  and  Edited  by 
Richard  Loveland  Lovei.and,  of  the  Inner  Temple,  Barrister-at-Law ;  Editor 
of  "Kelyng's  Crown  Cases,"  and  "Hall's  Essay  on  the  Rights  of  the  Crown  in 
the  Seashore."     In  8vo,  price  4/.  4s.,  best  calf  binding.      1876. 

Simpson's  Law  and   Practice   relating  to 
Infants. 

By  Archibald  IT.  Simpson,  ALA.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Fellow  of  Christ's  College,  Cambridge.  Second  Edition.  By  E.  J.  Elgood, 
B. C.L.,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  In  8vo,  price  22s.,  cloth. 
1890. 

Slater's  Law  of  Arbitration  and  Awards. 

With  Appendix  containing  the  Statutes  relating  to  Arbitration,  and  a  collection 
of  Forms  and  Index.  Fourth  Edition.  By  Joshua  Slater,  of  Gray's  Inn, 
Barrister-at-Law.     Crown  8vo,  price  6s.  6d.,  cloth.      1905. 

Slater's  Principles  of  Mercantile  Law. 

By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law.  Second  Edition.  Crown 
Svo,  price  6s.,  cloth.     1899. 

Smith's  Law  and  Practice  in  the  Ecclesi= 
astical  Courts. 

For  the  use  of  Students.  By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 
"  A  Summary  of  Company  Law  "  and  "  A  Summary  of  the  Law  and  Practice  in 
Admiralty."     Fifth  Edition,  in  Svo,  8s.      1902. 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair 
outline  of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the 
Courts  by  which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think 
the  book  well  fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for 
the  propositions  contained  in  it." — Bar  Examination  Journal. 

Smith's  Law  and   Practice  in  Admiralty. 

For  the  use  of  Students.,  By  Eustace  Smith,  of  the  Inner  Temple  ;  author  of 
"A  Summary  of  Company  Law."     Fourth  Edition,  in  Svo,  price  ioj.,  cloth.     1892. 

The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors'  "Journal. 
It  is,  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the 
hands  of  every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Journal. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass. 
The  present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous 
1  Summary'  has  been  met." — Oxford  and  Cambridge  Undergraduates'  Journal. 

Smith's  Quarter  Sessions  Practice. 

A  Vade  Mecum  of  General  Practice  in  Appellate  and  Civil  Cases  at  Quarter 
Sessions.  By  Frederick  James  Smith,  of  the  Middle  Temple,  Barrister-at-Law, 
and  Recorder  of  Margate.      In  Royal  !2mo,  price  20j.,  cloth.      1882. 
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Smith's  Short  Practical  Company  Forms. 

By  T.  Eustace  Smith,  of  the  Inner  Temple  and  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  "  A  Summary  of  the  Law  of  Companies,"  etc.,  assisted  by  Roland  E. 
Vaughan  Williams,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  8s., 
cloth.     1896. 

"  This  collection  of  Company  Forms  should  certainly  prove  of  service  to  secretaries,  directors 
and  others  interested  in  the  practical  working  of  companies.  .  .  .  The  forms  themselves  are  short 
and  to  the  point." — Law  Times. 

Smith's  Summary  of   Joint  Stock   Com 
panies'  Law. 

By  T.  Eustace  Smith  and  Arthur  Stiebel,  Barristers-at-Law.  Ninth  Edition, 
in  8vo,  price  9.r.  cloth.      1907. 

"  The  author  of  this  handbook  tells  us  that,  when  an  articled  student  reading  for  the  final 
examination,  he  felt  the  want  of  such  a  work  as  that  before  us,  wherein  could  be  found  the  main 
principles  of  a  law  relating  to  joint-stock  companies  .  .  .  Law  students  may  well  read  it  ;  for 
Mr.  Smith  has  very  wisely  been  at  the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
or  of  practice,  as  applied  to  joint-stock  company  business  usually  transacted  in  solicitors'  chambers. 
In  fact,  Mr.  Smith  has  by  his  little  book  offered  a  fresh  inducement  to  students  to  make  themselves — 
at  all  events,  to  some  extent — acquainted  with  company  law  as  a  separate  branch  of  study." — Law 
Times. 

"These  pages  give,  in  the  words  of  the  Preface,  '  as  briefly  and  concisely  as  possible  a  general 
view  both  of  the  principles  and  practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case  is  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness,  and,  both  amongst  students  and  laymen, 
Mr.  Smith's  book  ought  to  meet  a  ready  sale." — Law  Journal. 

"The  book  is  one  from  which  we  have  derived  a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our  readers." —  Oxford  and  Cambridge  Undergra- 
duates' Journal. 

Snell's  Principles  of  Equity. 

Intended  for  the  use  of  Students  and  the  Profession.  By  Edmund  H.  T.  Snell, 
of  the  Middle  Temple,  Barrister-at-Law.  Fourteenth  Edition.  By  Archibald 
Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple, 
Barrister-at-Law  ;  Author  of  "  A  New  Law  Dictionary,"  "An  Analysis  of  Savigny 
on  Obligations,"  and  the  "Law  of  Fixtures."     In  8vo,  price  2is.,  cioth.      1905. 


South  African  Republic, 


Cases  decided  in  the  High  Court  of  the,  during  the  Year  1893,  as  reported  by 
J.  B.  M.  Hertzog,  B.A.,  LL.D.  (late)  First  Puisne  Judge  of  the  Orange  Free 
State,  formerly  an  Advocate  of  the  High  Court  of  the  South  African  Republic. 
Translated  by  J.  Woodford  S.  Leonard,  B.A.,  LL.B.,  formerly  an  Advocate  of 
the  High  Court  of  the  South  African  Republic,  Advocate  of  the  Supreme  Court  of 
the  Transvaal  Colony.  And  revised  by  the  Hon.  J.  G.  Kotze,  K.C.,  late  Chief 
Justice  of  the  South  African  Republic,  subsequently  Attorney-General  of  Rhodesia, 
and  now  Judge  President  of  the  Eastern  Districts'  Court  in  the  Cape  Colony.  In 
royal  8vo,  bound  in  half-calf,  price  50^.  net ;  postage  is.  extra. 


South  African  Republic, 


The  Official  Reports  of  the  High  Court  of,  translated  into  English,  with  Index 
and  Table  of  Cases.  By  Walter  S.  Webber,  and  revised  by  the  Hon.  J.  G. 
Kotze,  K.C.,  Late  Chief  Justice  of  the  South  African  Republic,  subsequently 
Attorney-General  of  Rhodesia,  and  now  Judge  President  of  the  Eastern  Districts' 
Court  in  the  Cape  Colony.  Vol.  I.  — 1894.  Vol.  II.  — 1895.  Vol.  III.— 1896. 
Vol.  IV. — 1897.  Translated  by  the  Hon.  Mr.  Justice  Kotze.  In  royal  8vo, 
bound  in  half-calf,  price  $os.  net  each  ;  postage  is.  extra. 

Story's  Commentaries    on    Equity  Juris= 
prudence. 

Second  English  Edition,  from  the  Twelfth  American  Edition.  By  W.  E.  Grigsby, 
LL.D.  (Lond.),  D.C.L.  (Oxon.),  and  of  the  Inner  Temple,  hianister-at-Law. 
In  royal  8vo,  1100  pages,  price  455.,  cloth.      1S92. 

"  It  is  high  testimony  to  the  reputation  of  Story,  and  to  the  editorship  of  Dr.  Grigsby,  that  another 
edition  should  have  been  called  for.  .  .  .  The  work  has  been  rendered  more  perfect  by  additional 
Indices." — Law  Times. 
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Tarring's  Chapters   on   the  Law  relating 
to  the  Colonies. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Council  on 
Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of  Cases 
relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on  Appeal  from 
the  Colonies.  By  Charles  James  TARRING,  .M.A.,  sometime  Judge  of  H.B.M.'s 
Consular  Court,  Constantinople,  and  II.M.'s  Consul  ;  late  Chief  Justice  of  Grenada, 
W.  Indies;  Author  of  "British  Consular  Jurisdiction  in  the  East,"  "A  Turkish 
Grammar,"  &c.     Third  Edition,  much  enlarged,  in  8vo,  price  215.,  cloth.      1906. 

Contents  : — Table  of  Cases  Cited — Table  of  Statutes  Cited.  Introductory  :  Defi- 
nition of  a  Colony. — Chapter  1.  The  laws  to  which  the  Colonies  are  subject  : 
Section  1.  In  newly-discovered  countries:  Section  2.  In  conquered  or  ceded 
countries;  Section  3.  Generally.— Chapter  II.  The  Executive;  Section  I.  The 
Governor  (A.  Nature  of  his  office,  power,  and  duties — B.  Liability  to  answer  for 
his  acts  :  I.  Civilly — I.  (a.)  In  the  courts  of  his  Government,  b.  In  the  English 
courts.  2.  For  what  causes  of  action.  II.  Criminally) — Section  2.  The  Executive 
Council.  Chapter  III.  The  Legislative  Power :  Section  1.  Classification  of 
Colonies  :  Section  2.  Colonies  with  responsible  government ;  Section  3.  Privileges 
and  powers  of  colonial  Legislative  Assemblies.  Chapter  IV.  The  Judiciary  and 
the  Bar.  Chapter  V.  Appeals  from  the  Colonies.  Chapter  VI.  Imperial  Statutes 
relating  to  the  Colonies.  Section  1.  Impeiial  Statutes  relating  to  the  Colonies 
in  general  ;  Section  2.  Subjects  of  Imperial  Legislation  relating  to  the  Colonies 
in  general  ;  Section  3.  Imperial  Statutes  relating  to  particular  Colonies.  Topical 
Index  of  Cases  decided  in  the  Privy  Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man.  Index  of  some  Topics  of  English  Law- 
dealt  with  in  the  Cases.  Topical  Index  of  Cases  relating  to  the  Colonies  decided 
in  the  English  Courts  otherwise  than  on  appeal  from  the  Colonies.  Index  of 
Names  oi  Cases.     Appendix  I.     Appendix  II.      General  Index. 

Tarring's  British  Consular  Jurisdiction  in 
the  East. 

With  Topical  Indices  of  Cases  on  Appeal  from,  and  relating  to,  Consular  Courts  and 
Consuls  ;  also  a  Collection  of  Statutes  concerning  Consuls.  By  C.  J.  Tarring, 
M.A.,  Chief  Justice  of  Grenada.     In  8vo,  price  75.  6d.,  cloth.    1887. 

Tarring's  Analytical  Tables  of  the  Law  of 
Real  Property. 

Drawn  up  chiefly  from  Stephen's  Blackstone,  with  Notes.  By  C.  J.  Tarring,  of 
the  Inner  Temple,  Barrister -at-Law.     In  royal  8vo,  price  $s.,  cloth.     1882. 

"Great  care  and  considerable  skill  have   been  shown  in  the  compilation  of  these  tables,  which 
will  be  found  of  much  service  to  students  of  the  Law  of  Real  Property." — Law  Times. 

TaswelULangmead's     English     Constitu= 
tional  History. 

From  the  Teutonic  Invasion  to  the  Present  Time.  Designed  as  a  Text-book  for 
Students  and  otbeis.  By  T.  P.  Tas\vell-Lan<;mead,  B.C.L.,  of  Lincoln's  Inn, 
Barrister-at-Law,  formerly'  Vinerian  Scholar  in  the  University  and  late  Professor  of 
Constitutional  Law  and  History,  University  College,  London.  Sixth  Edition, 
Revised  throughout,  with  Notes.  By  Philip  A.  Ashworth,  Barrister-at-Law  ; 
Translator  of  Gneist's  "  History  of  the  English  Constitution."  In  8vo,  price  15^., 
cloth.      1905. 

Thomas's  Leading  Statutes  Summarised. 

For  the  Use  of  Students.  By  Ernest  C.  Thomas,  Bacon  Scholar  of  the  Hon. 
Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxfoid  ;  author  of  "  Leading 
Cases  in  Constitutional  Law  Briefly  Suited."  In  one  volume,  8vo,  price  9^.,  cloth.   1878. 
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Thomas's  Leading  Cases  in  Constitutional 
Law. 

Briefly  Stated,  with  Introduction  and  Notes.  By  Ernest  C.  Thomas,  Bacon 
Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford. 
Third  Edition  by  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law. 
In  8vo,  enlarged,  price  6s.,  cloth.      1901. 

Thwaites's  Articled  Clerk's  Guide  to  the 
Intermediate  Examination, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a  com- 
plete Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at  the 
Examinations  on  those  parts  of  "  Stephen  "  now  examined  on,  up  to  January, 
1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the 
Intermediate  Examination.  Charles  Thwaites,  Solicitor.  In  8vo,  price  10s. 
net,  cloth.      1902. 

Trial  of  Adelaide  Bartlett  for  Murder. 

Complete  and  Revised  Report.  Edited  by  Edward  Beal,  B.A.,  of  the  Middle 
Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward  Clarke,  K.C.  In  8vo, 
price  10s.,  cloth.      1886. 

Van     Leeuwen's    Commentaries    on    the 
Roman=Dutch  Law. 

Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker,  Advocate. 
Translated  from  the  original  Dutch  by  J.  G.  Kotze,  LL.B.,  of  the  Inner  Temple, 
Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Facsimile  Portrait  in 
the  Edition  by  Decker  of  1780.     In  2  Vols.,  royal  8vo,  price  90s.,  cloth.      [887. 

Waite's  Questions  on   Equity. 

For  Students  preparing  for  Examination.  Founded  on  the  Ninth  Edition  of  Snell's 
"  Principles  of  Equity."  By  W.  T.  Waite,  Barrister-at-Law,  Holt  Scholar  of  the 
Honourable  Society  of  Gray's  Inn.     In  8vo,  price  2s.,  sewed.     1889. 

Walker's  Compendium  of  the  Law  relat= 
ing  to  Executors  and  Administrators. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  References  to  the  Text. 
By  W.  Gregory  Walker,  B.A.,  Barrister-at-Law,  and  Edgar  J.  Elgood, 
B.C.L.,  M.A.,  Barrister-at-Law.  Fourth  Edition  by  E.  J.  Elgood,  B.C.L.,  M.A. 
In  one  volume,  8vo,  price  215.,  cloth.      1905. 

"We  highly  approve  of  Mr.  Walker's  arrangement The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully   and   accurately  compiled We  can  commend  it  as 

bearing  on  its  face  evidence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be  found  a 
very  acceptable  substitute  for  the  ponderous  tomes  of  the  much  esteemed  and  valued  Williams." — 
Law  Times. 

"  Mr.  Walker  is  fortunate  in  his  choice  of  a  subject,  and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfactory  as  an  authority,  are  necessarily  inconvenient 
for  reference  as  well  as  expensive.  .....  On  the  whole  we  are  inclined  to  think  the  book  a  good 

and  useful  one." — Law  Jonrnai. 

Walker's  Partition  Acts,    1868  &   1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition.     With 
Decided    Cases,    and   an  Appendix   containing  Judgments   and    Orders.       By    W. 
Gregory  Walker,   B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.     Second  Editi  >n, 
in  8vo,  price  8s.,  cloth.     1S82. 
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Walker  &  Elgood's  Administration  of 
Deceased  Persons  by  the  Chancery  Division 
of  the  High  Court  of  Justice. 

With  an  Addenda  giving  the  alterations  effected  by  the  New  Rules  of  1883,  and  an 
Appendix   of  Orders  and    Forms,   Annotated   by    References  to  the  Text.      By  \V. 

Gregory  Walker  and  Edgar  J.  Elgood,  of  Lincoln's  Inn,  Barristers-at-Law. 

In  Svo,  price  15*.,  cloth.      1883. 

Wertheimer's  Law  relating  to  Clubs. 

By  the  late  John  Wertheimkr,  Barrister-at-Law.  Third  Edition,  by  A.  W. 
Chaster,  Barrister-at-Law.     In  crown  8vo,  price  7s.  6d.,  cloth.     1903. 

"  A  convenient  handbook,  drawn  up  with  great  judgment  and  perspicuity." — Morning  Post. 

"  Both  useful  and  interesting  to  those  interested  in  club  management." — Lazv  Times. 

"This  is  a  very  neat  little  book  on  an  interesting  subject.  The  law  is  accurately  and  well 
expressed." — Law  Journal. 

Westbury's  (Lord)  Decisions  in  the 
European  Arbitration. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Part  L, 
price  7 s.  6d.,  sewed. 

Whiteford's  Law  relating  to  Charities, 

Especially  with  reference  to  the  validity  and  construction  of  Charitable  Bequests  and 
Conveyances.  By  Ferdinand  M.  Whiteford,  of  Lincoln's  Inn,  Barrister-at- 
Law.     In  Svo,  price  6s.,  cloth.     1878. 

Whiteley's  Licensing  Act,    1904. 

By  George  Cecil  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Editor  of  the  Third  Edition  of  "Whiteley's  Licensing  Laws,"  and  Author 
of  "  The  Licensing  Act,  1902."     Price  $s.  net. 

Williams'  Petition  in  Chancery  and 
Lunacy. 

Including  the  Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up 
Petitions,  Petitions  Relating  to  Solicitors,  Infants,  etc.,  etc.  With  an  Appendix  of 
Forms  and  Precedents.  By  Sydney  E.  WILLIAMS,  Barrister-at-Law.  In  one 
volume,  8vo,  price  iSs.,  cloth.     1880. 

Willis's  Negotiable  Securities. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  Esq.,  K.C., 
at  the  request  of  the  Council  of  Legal  Education.  Second  Edition,  in  8vo,  price 
75.  6d.,  cloth.     1 901. 

'•  No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume."— Irish  Law  Times. 

"  We  heartily  commend  them,  not  only  to  the  student,  but  to  everybody—  lawyer  and  commercial 
man  alike."—  The  Accountant. 

"  Mr.  Willis  is  an  authority  second  to  none  on  the  subject,  and  in  these  lectures  he  summarizes 
for  the  benefit  not  only  of  his  confreres,  but  of  the  lay  public  the  knowledge  he  has  gained  through 
close  study  and  lengthy  experience." 

Willis's  Law  of  Contract  of  Sale. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  one  of  His 
Majesty's  Counsel.  At  the  request  of  the  Council  of  Legal  Education.  In  8vo, 
price  75.  6d.,  cloth.     1902. 

Wilshere's  Analysis  of  Taswell=Lang= 
mead's  Constitutional  History. 

By  A.  M.  Wilshere,  LL.B.,  Barrister-at-Law,  of  Gray's  Inn.  In  crown  8vo, 
price  35.  net.     1905. 
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STEVENS    AND    HAYNES'   LAW   PUBLICATIONS. 


Fifth  Edition,  in  One  Volume,  8vo,  cloth,  30s., 
HANSON'S    DEATH     DUTIES;     being    the  fifth   edition   of  the    Probate, 
Legacy  and   Succession    Duties   Acts.      Com  prising  36   Geo.  3,  c.  52;    45   Geo.  3,  c.  28; 
55  Geo.  3,  c.   184;    and  16  &  17  Vict.   c.   51  ;    The   Customs   and    Inland    Revenue    Acts, 
43  Vict.  c.  14,  ami  44  Vict.  c.  12  ;  also  the  New  Estate  Dnty  Finance  Acts,  57  &  58  Vict.  c.  30, 
and  59  &  60  Vict.  c.   28  ;  with  an  Introduction,  copious  Notes  and  References  to  all  the 
decided    Cases   in    England,     Scotland,   and     Ireland  ;    an   Appendix   and   a  full   Index.       By 
Alfiied  Hanson,    Esq.,  Comptroller  of  Legacy  and  Succession  Duties.     Fifth   Edition,  by 
Sir  Lewis  T.  Dibdin,  M.A.,  D.C.L.,  and  F.  11.  L.  Errington,  M.A.,  Barristers-at-Law. 
Now  Published.     Third  Edition,  royal  8vo,  price  38*.,  cloth, 
THE    LAW    OF    THE    DOMESTIC    RELATIONS;     Including  Husband  and 
Wife  ;    Parent  and    Child  ;  Guardian  and  Ward  ;     Infants  :    and   Master  and  Servant.     By 
William  Pinder  Eversley,  B.C.L.,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition,  Svo,  price  21*.,  cloth, 

LLOYD'S    LAW    OF   COMPENSATION    FOR    LANDS,    HOUSES,   &c, 

under  the  Lands  Clauses  and  Railways  Clauses  Consolidation  Acts,  Public  Health  Act,  1875, 
Housing  of  Working  Classes  Act,  1890,  and  other  Acts  ;  with  a  full  Collection  of  Forms  and 
Precedents.     Sixth  Edition.     By  W.  J.  Brooks,  Barrister-at-Law, 

Second  English    Edition,   in  royal  8ro,  price  45s.,  cloth, 

STORY'S   COMMENTARIES  ON   EQUITY   JURISPRUDENCE.     Second 

English  Edition,  from  the  12th  American  Edition.  By  W.  E.  Grigsby,  LL.D.  (Lond. ), 
B.C.L.  (Oxon.),  and  of  the  Inner  Temple,  Barrister-at-Law. 

In  the  Press.     Second  Edition,   in  Svo,  price       .,  cloth, 

THE  PRACTICE  ON  THE  CROWN  SIDE  OF  THE  QUEEN'S  BENCH 

DIVISION  of  Her  Majesty's  High  Court  of  Justice  (founded  on  Corner's  Crown  Office 
Practice),  including  Appeals  from  Inferior  Courts.  With  Appendices  of  Rules  and  Forms.  By 
Frederick  High  Short,  Chief  Clerk  of  the  Crown  Office,  Author  of  "Taxation  of  Costs  in 
the  Crown  Office,"  and  Editor  of  "Crown  Office  Rules  and  Forms,  1886;"  and  Fkani  is 
Hamilton  Mellok.M.A.,  Trim  Coll.  Camb.,  Northern  Circuit,  Inner  Temple,  Barrister-at-Law. 
In  One  Volume,  medium  Svo,  price  28s.,  cloth, 

A  HISTORY  OF  THE  FORESHORE,  and  the  law  relating  thereto,    with  a 

hitherto  unpublished  treatise  by  Lord  Hale,  Lord  Hale's  "De  Jure  Maris,"  together  with  the 
Third  Edition  of  HALL'S  ESSAY  ON  THE  EIGHTS  OF  THE  CROWN  IN  THE  SEA- 
SHORE. With  Notes,  and  an  Appendix  relating  to  Fisheries.  By  Stuart  A.  Moore,  F.S.A., 
of  the  Inner  Temple,  Barrister-at-Law. 

Fourth  Edition,  in  8vo,  price  20s.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  OF  PROPERTY  IN  LAND;  for  the  u.se  of 

Students  and  the  Profession.  Fourth  Edition.  With  an  Addenda  giving  the  Land  Transfer 
Act,  1897,  with  References  to  the  Text.  By  William  Douglas  Edwards,  LL.B.,  of 
Lincoln's  Inn,  Barrister-at-Law. 

Second  Edition,  in  royal  Svo,  price  30s.,  cloth, 

A    TREATISE    ON    THE    STATUTES    OF    ELIZABETH    AGAINST 

FRAUDULENT  CONVEYANCES;  the  Bills  of  Sale  Acts,  1878  and  1882;  and  the  LAW 
OF  VOLUNTARY  DISPOSITIONS  OF  PROPERTY.  By  the  late  H.  W.  May,  B.A. 
Second  Edition,  revised  throughout  and  enlarged,  and  in  many  parts  rewritten,  by  S.  W. 
WORTHINGTOS,  of  the  Inner  Temple,  Barrister-at-Law. 

Fifth  Edition,  crown  Svo,  cloth,  12s.  6</., 

MARCY'S  EPITOME  OF  CONVEYANCING  STATUTES,  Extending  from 

13  Edw.  I.  to  the  End  of  55  &  56  Victoria?.  Fifth  Edition  with  Short  Notes.  By  George 
Nichols  Marcy,  of  Lincoln's  Inn.  Barrister-at-Law. 

Kim-  ready. .   Fourth  Edition,  in  Svo,  price  28s.,  cloth, 

A  TREATISE  ON  THE  CONSTRUCTION  AND  EFFECT  OF  STATUTE 

LAV  .  Founded  on  Hardcastle.  V  ith  Appendices.  Fourth  Edition.  By  W.  F.  Ciiaies, 
of  the  Inner  Temple,  Barrister-at-Law. 

'Tenth  Edition,  in  Svo,  price  20s.,  cloth, 
PRINCIPLES    OF  THE   COMMON    LAW.     Intended  for  the  Use  of  Students 
and  the  Profession.     Tenth  Edition.     By  the  AUTHOR  and  CHARLES  Thwaites,  Solicitor. 
Fourth  Edition,  in  Svo,  price  12s.,  cloth, 
THE   LAW   OF    FIXTURES.     In  the  principal  relation  of  Landlord  and  Tenant, 
and  in  all  other  or  general  relations  ;  showing  also  the  precise  effects  of  the  various  modern 
statutes  upon  the  subject,  and  incorporating  the  principal  American  Decisions.    By  Archibald 
Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law. 
Tenth  Edition,  in  Svo,  price  20s.,  cloth, 
HARRIS'    PRINCIPLES    OF    CRIMINAL    LAW.     Intended  as  a  lucid  Expo- 
sition  of  the  Subject  for  the  Use  of  Students  and  the  Profession.       Tenth  Edition.    By  C.  L. 
Attenborougu,  of  the  Inner  Temple,  Barrister-at-Law. 
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STEVENS   AND   IIAYNES'   LAW   PUBLICATIONS. 


Second  Edition,,  in  Svo,  price  7s.  Qd.,  cloth, 

THE   LAW  OF  NEGOTIABLE    SECURITIES.     Six  Lectures  delivered  at  the 

request  of  the  Council   of  Legal  Education.     By  His  Honour  Judge  Willis. 

In  royal  Svo,  price  21s.,  cloth, 

THE   HISTORY  AND  LAW  OF  FISHERIES.      By  Stita.it  A.   Moore  and 

Huberts.  Moore,  of  the  Inner  Temple,  Barristers-at-Law. 

Just  published.     Second  Edition,  in  Svo,  price  10s.  6d. ,  cloth, 
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